# 39,30 3/25/75
Memorandum 75-28

Subject: Study 39.32 - Wage Garnishment Procsdure

Attached are two copies of the revised statute and Comments relating
to wage garnishment procedurs. The staff would like to have this recom~
rendation approved for printing at the April mweeting. Accordinzly, we
regquest that you mark your editorizl changes on one copy of tha draft
{and the preliminary portion when you receive that) and turn it in to the
staff at the April meeting.

The decisionhs made at the last meeting have required sxtensive re-
vision of the prior draft. Because of the shortness of time between meet-
ings w2 have not had time to have a completely clean draft typed. Also,
thers may be a few minor editorial revisions reguired. We will forward
the preliminary portion of the reccmmendation to you in a supplement to
this memorandum.

Two omissions in the sttached draft are noted for your attention:

{1} The prier draft included an exemption for paid earnings. We
have not included that exemption in the attached draft. We found that the
special rules concerning exemptions for amounts due for dezlinguent support
payments and the complications caused by the new wage assighment for support
provisions would have made the provision for an exemption for paid earnings
very complex. We plan to take up this exemption when we consider exemptions
generally., Until then the federal exemption will apply.

{2} The prior draft included a special exemption for retirement fund
payments. We have not included that exemption in the attached draft for
the same reason we did not include the exemption for paid earnings. The
whole matter of retirement exemptions will be considersd when we consider

exemptions generally.



There is one change we recommend be made in the attached draft.
Section 723.023 relates to the priority of orders generally. Ue suggest
that in lieu of subdivisien (b), the draft provide that the e2arnings with-
holding order indicate the time at which it is issued and that where two
orders are served on the sawe day, the employer comply with the order first
issued. This will avoid the need to indicate the date of the Judgment on
the order and would be a better rule in the opinion of the staff,

Respectfully submitted,

John H. DeMoully
Executive Becretary



Code of Civil Procedure

§ 482 (technical omendment]

SECTION 1.

to read:

Soction HAZ of the Code of Civil Procedure 1s amended

682. The writ of execution must be issued in the name
of the people, sealed with the seal of the court, and
subscribed by the clerk or judge, and be directed to the
sheriff, constable, or marshal, and it must intelligibly refer
to the judgment, stating the court, the county, and in

 municipal and justice courts, the judicial district, where
the judgment is entered, and if it be for money, the
amount thereof, and the amount actually due thereon, and

if made payable in a specified kind of money or currency,
as provided in Section 667, the execution must also state
the kind of money- ot currency in which the judgment is

payable, and must require the officer to whom it is
directed to proceed substantially as follows:

1, If it be against the property of the judgment debtor,
it must require such officer to satisfy the judgment, with
interest, out of the personal property of such debtor, er #
it is against the ings of such debler; sueh levy shall be
m&emaeeerdmemtb&eﬁen%and if sufficient
personal property cannot be found, then out of his real
property; or if the judgment be 2 lien upon real property,
then out of the real property belonging to him on the day
when the abstract of judgment was filed as provided in
Section 674 of this code, or at any time thereafter.

2. If it be aguinst real or personal property in the hands

of the pers

onal representatives, heirs, devisees, legatees,

tenants, or trustees, it must require such officer to satisfy
the judgment, with interest, out of such property.

3. If it be issued on a judgment made paysable in a
specified kind of money or currency, as provided in
Section 667, it must also require such officer to satisfy the

same in t
judgment

he kind of money or currency in which the
is made payable, and such officer must refuse

payment in any other kind of money or currency; and in
case of levy and sale of the property of the judgment

debtor, he

must refuse payment from any purchaser at

such sale in anh other kind of money or currency than that

specified in t

money or

e execution, Any such officer collecting
currency in the manner required by this



chapter, must puy to the plaintiff or party entitled to
recover the samo, the same kind of maoney or currency
received oy him, and in case of neglect or refusal to do so,
he shall e lable on his official bond to the judgment
creditor in three times the amount of the money so
eollected.

4. If it be for the delivery of the pussession of real or
personal proporty, it must require such officer to deliver
the possession of the same, describing it, to the party
entitled therety, and may at the same time require such
officer to uatisfy any cost, damages, rents, or profits
recovered by the same judgment, out of the personal
propesty of the person against whorm it was rendered, and
the value of the property for which the judgment was
rendered to be specified therein if & delivery thereof
cannot be had; and if sufficient personal property cannot
be found, then out of the real property, as provided in the
first subdivision of this section.

Comment. Section 682 is amended to delete the reference to former
Section 682.1,

§ 6823 (repecied]

SEC. 2. Section 682.3 of the Code of Civil Procedure is repealed.

8883  {a} Whenever the lewy of exeention is apainst
the eurnings of » judginent debter; the er served
with the writ ef excoution shalt the amount
Wm%mm:wﬁwfhmmmm
te the judpmetr debior und net crempt under Seetion
690:6; apd shall pay sueh ameust; cach Hime i is withheld;
e the sheriff constabls o= muapshiol whe served Hee weik
aueh persor shal L o pay each ameunt to the shesf
copstable o mmrabal  the judgment erediter may
eommence i provceding egainsd bim for the pmounts not
paid: The ereoution ol lerminate and the péren served
vt Mo it o ha'! cegse swithla!lina suens Heereunder
Whﬂﬂﬁf“fﬁsﬁ@xiﬂhﬂ’ﬁ#ﬁfﬁ@?ﬁﬁb%ﬂk&ﬂ?hﬁé‘
| 44} Svel person reeeives & direstion to relense from the
levying officer: Bueh relonse shall be issved by the levying
e&wmwﬁ%ﬁe%ﬁmw

{ur Upeon receipt of ¢ varitten diseetion fror: the
Jadpment eroditar

b} Upon reeeipt of al onder of the esust in which the

- aekion 9 pending; er u eertified eopy of sueh erden
diseharging or recalling i oxseution or relensing the
property. This subdivision shel apply enly ¥ ne appest i
perfocted nrd undertaldns excented and Bled as provided

s

-u“"'



1 beetior SRR o g eorbifioide to et efbest been
isned by the elork of the oot s

83 Sueb persob hus withbeid the ford arennt speeified
Ty the writ whoegeestion romr the udpment deblosls

13} Fhe judpment debtorsy employment i trminated
b?ﬁf&ﬁgﬁ&%ﬁﬁzfé%ﬂﬂﬁﬁfﬁ%&ﬁ?%ﬁﬁﬂ&&ﬂfﬂ&?ﬂﬂ&&‘ﬂﬁ?
execution ard he w ook reastabed or secmplosed within
90 deys sfter sueh foattitadon e

Hir o pericid of L durvs i preoed siree the e soeh
' Foht wne bl after g ke or 'Hs endings the
jedgrnoent deirtor iy proveed to sleir o bl excomplion of
8006 pird H00-50- The csemston ¢« eleirred shal exdond
any weges withbion persiant b the levy of cxeeution
whether o pot withheld after the elairs of exerapion i

{e} Subject to the provisions of Section 80050 the
sheriff, consiuble or marshel who sesves the writ of
?ﬂﬁ&&ﬁﬂﬂ!ﬂﬁi?ﬁ&ﬁ%&iﬂﬁ&aﬂﬂNH&Sﬂ#ﬂﬂﬂﬂd‘ﬁ%ﬁ!%he
judgment debters enrnings; shall aceount for und puy to
the pemen entitled therete; el sums eollected under the
weit; less biv lnwhul fees und expenses at jeast onee every
30 days; and muke return on collection thereof to the

Comment. Section 6823 is superseded by Chapter 2.5
(commencing with Section 723.010),

§ 6B3 {amended). Return of writ of execution

SEC. ?. Sectlow 83 of *he Code of Civil Procedure, as amended by

[

Chapter 1251 of the Statutes of 1974, is amended to read:

(:?] 683, 4 The execubion may e made retirnuble, at any time not less

—= ' That 30 por more than 6 days after s receipt by the officer to whom

itis directed, o # the exeeabor iy apon dhe vurpigs of Hre fedgement

debtor, npo e termination of the levy of erecution ay idded in

Beetion 683, to the cour? in which the judgment is enterad. When

: the execution is returned, the clerk imust sitach it to the judgment

' rafl, or the judge must make the proper entry i the docket.

@A . plf an execution 18 returned urisatisfied, another may be afterward
— issued within the time specified in this code.

. If property either personal or real be levied upon under such writ

(c) "o execution but the sale thereunder be postponed beyond'or not

e held within the return date after it is 1eceived by the officer to whom

it was delivered und which has been returned to the clerk of the

court in which the judgient v entered, upon request of the person




in whase favor the writ runs the court may direct the clerk to
redeliver said exeraiing o the offecs to whom i wits directed in
order to permit the officer fo make walias return of the proceedings
of the sl of levy “hereon ns in 'he case of an orisanal return of

cxuoution
@ Jom AW ey g Wi of eweption ssued agamst real property
© rontaining « dwellng howo hat buon returned, proof thit notice
reciired by Secticns #5825 b bees v ver shall bie indscated on the

writ, of serarately end attehed e e wri

clding order has been issued snd

(e} if sn earunlpgs witht

gperved upon the emplioyer us proviged in Chapter 2.5 {(commencing

with Section 727.010) prior to the sime the writ of execubion is

made returnable under subdivizion {al, the execution 18 returnable

as provided in Sectlon 723.006.

Comment . Subdivision (a) of Section 683 is esmended to reflect
the repeal of Sectlion 68.2.3 and the ensctment of Section T723.026.
Subdivision {e) has been added to provide a reference to the rules
gwemiﬁg the return when an earnings withholding order has been

gerved.

§ 490.6 | repealef.) Exemption of eornings from attachment

SEC. 4. Sertion 690.8 of the Code of Civil Procedure, as amended
by Chapter 1516 of the Statuces of 1974, 48 vepealed.

6986, {n) Onefheti- or weh grester portien a8
m&wma{mmw@mm&
the debtot received for his personal services rendered at
any time within 30 days next precading the date of a
withholding by the employer under Section 682.3, shall
be exempt from execution without filing a claim for
exemption as provided in Section 690.50.

{b) All carnings of the debtor received for his personsl
services rendersd at any time within 30 days next
preceding the date of a withholding by the employer
under ’Sectitm 652.3, if necessary for the use of the

debtors family residing in this state and supported in

All i
shrikeoul



whele or in part by the debtor, unless the debis arer

{++~¥ntufredrhy'Hu:dk*ﬂnr;hésvﬁ&e;ar&ﬁtfﬁnnﬁribr
the common necessaries of life.

(2) Incurred for persunal services rendered by any
employec or former employee of the debtor. A i

(¢) The court shall determine the priority and division K
of payment ameng, al! of the creditors of a debtor who \ el ke au.{'
have levied an execulion upon nonexempt earnings upon
such hasis as is just and equitable.

td) Any creditor, upon motion, shall be entitled to a
hearing in the court in which the action is pending or
from which the writ issued for the purpose of
determining the priority and division of payment among
all the creditors of the debtor who have levied an
SRSHOR.

_ Comment. Section 690.6 is superseded by the Employees' Earnings
Protection Law, Chapter 2.5 (commencing with Section 723.010). Sub-
divieton (a) is superseded by Sections 723.050 and 723.052. Subdivision
{b) is superseded by Section 723.051. Subdivisions (c) and (d) are
nﬁperaaded' by verious other provisions. See, €.F., Sectiona 723.030

{priority of esrnings withholding order issued ic enforce
judgment for delinguent amounts for support), 723.031

{priority of wage assignment for support), 723.077 (p:ioiity of earnings
withholding order for taxes}, 723,107 (limitstion on serving subsequent
earnipgs withholding order un earnings of same employee by same judgment
creditor.

| § 690.50 (technical amendmont]

5EC.5 . Sectlon $30.50 of the Code of Civil Procedure, as anended
by Chapter 1251 of rthe Statutes of 1974, 1s amended to read:

§90.30. (a) If the property mentioned in Sechion 890.1 to 690.29,
inclusive, shall be levied vpon under writ of attachment or execution,
the defendant or judgment debtor (herein referred to as “the
debtor}, in order to avail hirmself of his exemption rights ¢s to such
property, shull within 20 days, in the case of real property described
in Section 690.238, and 10 davs, int the case of sll other property, from
the date such property was fevied upon deliver to the levying officer
an affdavit of himself or his agent, together with a copy thereof,
ailleging that the property levied upon, identifying it, is exempt,
specifying the section or sections of this code on which he relies for
his claim to exemption, and all facts necessary to support his claim,
and Also stating therein his address within this state for the purpose
of permitting service by mail upon him of the counteraffidavit and
any notice of the motion heratn provided. $ i
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jrd gmesi—deltar—mncb-dabe-thrb e nemireswre—withbetd—$romethe
sudginent debior hubl e decined to be the Jdate such virnings were
levied upon. A judgment debior shall have the right to file d separate
claitn of excenpriions each time that . wathhoiding of varnings oceurs,
provided, that if s prior claim of vxermption has been adjudicated
under the same lewy, thut cach separste chien of exgmption
thereafter be suppurted Ly o statement ende:r sath alleging the m 1 :
changed cirocumstanees which sypport the now claim of exemption. h
IF i clann of excaiphion be ailowed, the judgment ereditor shall have
the right, at sy bine dunng the effective priod of the claim of 547“' kw“j-
exemption, to tnove the courl for comsederation of the claim
previousty granted on the grounds of s materizl change of
circumstarices  affecting  the debtor’s excinption nghts. If the
judgment creditor does tnake such i motion, he must support his
dnotion—-by——u-spitesnent —uhdesoal) " :
by Forthwith upon receiving the affidavil of exemption, the
levying officer shail serve upon the plaintiff or the person in whose
fuvor the writ runs (herein referred to as “the crediter”}, either
personaliy or by mail, a copy of the affidavit of exemptlion, together
with a writing, signed by the levyving officer, stating that the claim
to exemption has been received and that the officer will release the
property unless he receives from the creditor a counteraffidavit
within 10 days after service of such writing, in the cuse of real
property described in Section 690235, and within five days after
- service of such writing, in all other cases.

(c) If the creditor desires to contest the cluim to exemption, he
shall, within such period of L0 days, in the case of real property
described in Section 690.235, and five days, in all other cases, file with
the ievying officer a counlteraffidavit alleging that Lthe property is not
exempt within the meaning of the section or sections of this

efled upon, or if the claim to exemption be based on Sections 690.2,

"3)690.4, §96:6; alleging that the value of the property claimed to

be exempt is in excess of the value stated in the applicable section

or sections, together with proof of service of a vopy of such
counteraffidavit upon the debtor.

{d} If no such counteraffidavit, with such proof of service, is so
Aled with the levying officer within the tisne allowed, the officer shall
forthwith release the property.

(e} If such counteraffidavit, with such proof of service, is so [iled,
either the creditor or the debtor shall be entitled to a hearing in the
court in which the action is pending or from which the writ issued
for the purpose of determining the claim to exemption-the-priority-

RONENEIBPL-cRrings-vaderthe-proviiens-ol-beetivn-6808 or the
value of the property claimed to be exempt. Such hearing shall be
granted by the court upon motion of either parly made within five
days after the counteraffidavit is filed with the levying officer, and

such hearing must be had within 15 days from the date of the making
of such motion unless continued by the court lor good cause. The
purty making the mation for hearing shall give not less than five duys'
notice in writing of such hearing to the levying officer and to the
other party, and specify therein that the hearing is for the purpose
of determining the claini Lo exemption. The notice may be of motion
or of hearing and upon the filing of the notice with the clerk of the
* court, the motion is decined made,

‘(0 If neither party makes such motion within the time allowed,
or if the levying officer shall not have been served with a copy of the
notice of hearing within 10 days afier the Fling of the
counteraffidavit, the levving officer shall forthwith release the
property to the debtor. _

(2] At any tine while the proceedings are pending, upon motion
of either party or upon its own inotion, the court may {1} order the

-



sale of any perishable property held by such officer and direct
disposition of the procecds of such sale, ond {2) make such other
orders as muy be proper under the particular circumstances of the
case. Any orders so made may be modified or vacated by the court
or judge granting the same, or by tie court in which the proceedings
are pending, st any time dunag the pendency of the proceedings,
upon such terms as may be just. .

{h) The levving officer in all cases shall retain physical possession
of the property levied vpon if it is capable of physical possession, or
in the case of property not capable of physical possession, the lovy
shall remain in full foree and effect, pending the final determination
of the claim to exemiption. However, no sale under execution shall
be had prior to such final detesmination unless an order of the courl
hearing the cluim for exemption shall so provide,

(i} Alsuch hearing, the parey clainsing the cxemplion shall have
the burden of proal. The affidavits und counteraifidavits shatl be filed
by the levving officer with the court and shall constitute the
pleadings, wlijict to the power of the court to permit an amendment
in the interests of yastice. The affidavit of exemption shult be deemed
contlroverted by the counteraffidavit and both shall be received in
evidenee, Nothing herein shail be construed to deprive anyone of the
right to u jury trial in any cuse where, by the Constitution, such right
is given. but a jury trial may be waived in anv such case fn like
manner as in the trial of an action. No findings shull be required in
a proceeding, under this section. When the bearing is before the
court sitting witheu} a jury, and no evidence other than the uffidavit
and counteralfidavit is offered, the court, if satisfied that sufficient
fucts are shown thereby, nwy make its determination thereon,
Otherwise, it shall order the hearing continued for the production of
other evidence, oral ar documentary, or the filing of other affidiyits
and counteraffidavits. At the conclusion of the hearing, the courl
shall give judazmen? determining whether the elaim to exrmption
shall be aliowed ur not, o whole or in part, . '

: minne-4 orits i :
Beeten-6998: which judyment shall be determinative as 1o the right
of the creditor to huve the property taken and held by the officer or
to subject the property to payment or other satisfaction of his
Judgsnent. In such judpment the court shall mke al proper orders
for the dispasition of such propurty ar the proce. <¢ thereof,

U) A copy of uny judgrient entered in the trial court shall be
forthwith transmitted by the clerk to the levving officer in order to
permit such officer to either release the praperty attuched or 1o
continue o hold it to sell it, in accordance with the provisions of the
writ previously delivered to him. Sueh officer, unless an appedl fromn
the judgment is waived, or the judgment has otherwise become final,
shall continue i¢ 013 sush property under sttarhment or execution,
continuing the sale < [ suy properiy held under execution until such

- judgment becmnEf final.

(k} When sny documents required hereunder are served by mail,
., the provisions of this code relating lo service by muil shall be
. applicable thereto.

({) Whenever the time allowed for an act to be done hereunder
is extended by the court, written uotice thercof shall be given
promptly to the opposing.party, unless such notice be waived, and
to the levying officer. :

(m} An appeal lies from any judgment under this section. Such
appeal to be taken in the manner provided for appeals in the court
in which the proceeding is had. - .



Comment . Sectlion 690.50 1s revised to delete refereaces to Section
690 .6 which is repealed. 7The tast portion of subdivision (&) 1s
deleted as unneceasary bocause it is superseded by provialons of
the Employees' Eernings Protection Lew. 3See Chapter 2.5 {commencing
with Section 723.010). It should be noted that a separate procedure
is provided in Chepter Z.5 {comuencing with 3ection 723.010) for claiming
exemptions under that chespter and that Seetion 690.50 ia not applicable

to those exemptlons.

§ 710 [technitol umendment;

Sk, &, Section 710 oF the Code of Civil Procedure is
amnended to read:

710. {a} Whenever a judgment for the payment of
money is rendered by any court of this state against a
defendant to whom money is owing and unpaid by this
state or by any county, city and county, city or
municipality; quasi-municipality, district or public
corporation, the judgment creditor may file a duly
authenticated abstract or transcript of such judgment
together with an affidavit stating the exact amount then
due, owing snd unpaid thereon and that he desires to avail
hitnself of the provisions of this section in the manner as
follows:

1. If such money ; wages ot saluey is owing and unpaid
by this state to such judgment debtor, said judgment
creditor shall {ile said abstract or transcript and affidavit
with the state department, board, office or commission
owing such money; wugey or sulesy to said judgment
debtor prior to the time such state department, board,
office or commission presents the claim of such judgment
debtor. therefor to the State Controller. Said state
department, board, office or commission in presenting
such claim of such judgment debtor to said State
Controller shall note thereunder the fact of the filing of
such abstract or transcript and affidavit and state the
amount unpaid on said judgment as shown by said affidavit
and shall also note any amounts advanced to the judgment
debtor by, or which the judgment debtor owes to, the
State of California by reason of advances for expenses or
for any other purpose. Thereupon the State Controller, to
discharge such claim of such judgment debtor, shall pay
itito the court which issued such abstract or transeript by

- his warrant or check payable to seid court the whole or
such portion of the amount due such judgment debtor on
such claim, after deducting from such claim an amount

8-



sufficient to reimburse the state department, board, office
or commizsicin for any amounts wdvanced to sald judgment
debtor or by hiin owed to the State of California, and after
dedueting Hiorefrer ui amenm rgul o ene’helf or sueh
Sintey; of the enrnitay Swins o tae fudemat debler for
his personsd ervices U Hho stuke repdoered at any tifme
withins 30 days next preccding the Fling of sueh abstract or
tropseript: as will satisfy in full or to the greatest extent the
amount unguid on said judgment and the balance
-thereof s, if any. to the judgment debtor.

2. Hsuch racney s wevey ex sebeey is owing and unpaid
to such judmment delrtor by any county, city and county,
city or municipality. quusi-munieipslity, district or public
corporation, said judgment creditor shail file said abstract
or transcript and afidavit with the auditor of such county,
city and county, city or municipality, quasi-municipality,
district or public corporation (and in case there be no
auditor then with the official whose duty corresponds to
that of auditor). Thereupon said auditor {or other official)
to discharge such claim of such judgment debtor shall pay
into the court which issued such abstract or transcript by
his warrant or check payable to said court the whole or
such portion of the amount due on such claim of such
judgment debtor ; less un amennt equal to onefhalf or sueh
greater perton as i aHowed by stowste of the United
&ﬁe&&tﬁee&w%&e@%m&g%%m&
ety and eounty; oity. pranivipality; gquusiisaunietpality;
distriet or publie eorporstien to the iudpmont deber for
his persannt services to such public bedy rendered at any
time within 30 deys next pfeeed-m-g the filing of sueh
ubstraet or branseript: 115 will satisfy in (ull or to the greatest
extent the amount unpaid on said judgment and the
balance thereof, if an:. *n the judginent debtor.

(b} The judgment creditor upon Aling such abstract or
transeript and affidavit shall pay « fee of two dollars and
fifty ceats ($2.50) to the person o~ agency with whom the
same is filed.

(¢) Whenever a ecurt rercives 1 money hereunder,
it shall pay as niuex thereoi v 5 not exempt from
execution under this code to the Judgment sreditor and
the balance thercof, if any, to the judgment debtor. The
procedure for determining the claim of exemption shail be
governed by the procedure set forth in Section 690.50 of
this cede, and the court rendering the judgment shall be
considered - the levying officer for ‘he purpose of that
. section.

(d) In the event the moncys owing to a judgment
debtor by anv governmental agency mentioned in this
section are owing by reason of an award made in a
condemnation proceeding brought by the governrental
agency, such governmentul agency may pay the amount of

q -




the award to ine olers of {he coust in which such
condemnation procsediug  wes tried, and shall fle
therewith the absiract or fvansenint of judgment and the
affidavit filed with it by the ladgment creditor. Such
payment ol oouri shadl constitute payment of the
condemrnation rward withan the neaning of section 1251
of this code. Upen such payment inte cout aud the filing
with the county ele o of surh sbstract or transeript of
judgment seed allicuvie tae conoty olerk shall notify by
mail, through ther atorueve, i any, o parties interested
in osaidd sward o the Hine aned at which the court
which triexd the condemuation puaceading will determine
the corndhotin ' 1At said time and place
the court Yhofl mene soch detennination and order the
distribution of the money held by the county clerk in
accordunce therswith,

(e} The judgment creditor may state in the affidavit
any fact or facts tending to establish the identity of the
judgment debtor. No pubiic officer or employee shall be
liable for failure to perform any duty imposed by this
section unless sufficient information is furnished by the
abstract or. transcript together with the affidavit to enable
hitn in the exercise of reasonable diligence to ascertain
such identity therefrom and from the papers and records
on file in the office in which he works, The word “office”
as used herein does not include any branch or subordinate
office located in a different city.

(fy Nothing in this section shall authorize the filing of
any abstract or transeript and affidavit against: ¢k any

; . Saeratury o iute; Controller; Freasvrer; und
Adterney Generat; 67 <83 any overpayment of tax, penalty
or interest, or interest allowable with respect to such
overpayment, under Furt 10 (commencing with Section
17001} ot Part 11 (commencing with Saction 23001) of
Division 2 of the Bevenue und Taxation Code.

(g) Any fees received by a state agency under this
section shall be deposited to the eredit of the fund from
which payments were, or would be, made on account of a
garnishment under this section. ¥or the purpese of this
paragraph; y ey nen's Inow o Date Pay Reh i
Fund shuil be deerned paymonts mude frem the fund out
of whieh troneys to meet sueh paymenty were transferred
te snid revolving foned:

iy 44 In the event the meteyy owing ko ¢ jodgment
mail under » sepsrate cover ut Hie tine of filing the
affidevit with the governmentdl areney; in ur envelope
merked “Ressonnl srd Gonfidentinl’s o copy of the
affiduavit aned ¢ Notiee to Judgment Debles as provided in

.-,Q -
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Except as provided i.h
Secticn 4701 of the

prragreph D ed e sabdivieors nddressed te the
dodkerent dolsbar nl M piace of cpnpleyment

H T 2ptes b jucienenl Beiter shall be 11 10ipeint
bl Sy, and iy seaniunl el tho bolowd e forem

Forr s e onit bed be Sk o elnbe etermphing yous
guduiy or yeapos o oncosteon Yoo Brey cenk e advice
o s bbamin ey g ey asibhin 10y framn the date your
subippas S8 Spupies s le i ey doebiver gr affidavit to
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A T seoiina does ot antfiories the withhelding of

o~

Civil Code, the _,/j

carminge of 4 public oficor o cplavee. |y earnings of
a bl offiecr or onployes sy be withheldsonly
prrsuant to Chapter 25 fromnnencing with Section
Fasiti.

Commant.  Section 710 is amended to elitninate the use of the
abstract of judgment procedure a5 a means of garnishing the
wages or salary of u public officer or employee. The earnings of
public officers and employzes may be withheld pursuant to the
Employees’ Earnings Protection Law onily. See Chapter 2.5
(commenecing with Section 723.010), Sev_etive Cuvd Coda

4O (ege asgnment Tor sopport)
CHAPTER 2.5. EE%PLG‘?'%EE' EARNINGS
FROTECTION (AW

SEc. 7. Chanter 25 {(commencing with Section
723010} is added to Titla U of Part 2 of the Code of Civil
Procedure, to resd: )

CHAPTER .5, EMPLOYEES HEARNINGS PROTECTION
Law

Arircle L. Short Tizle: npefinitions

§ 723.010. Short fitle

723.010. This chaiter shall be known and may be cited
as the “"Emniovees' Hornings Protection Law,”

& 72011, Detinitions

723011, As used in this chapter:

{a} “Karnings” means compensation payable by an
employer to an employee for personal services performed
by such employee whether denominated as wages, salary,
comninission, bonus, or otherwise.

(b} “Employee” means a public officer and any
individual who performs services subject to the control of

for payment
of & Jjudg-
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Comment.  Section T23.001 states defirutions used in applying
this chapter. This chapter deals only with the garnishment or
withhelding of earnings for services rendered in an
etaployer-emnplover  relationship.  See  Section  723.020.
Subdivisions (b} and (¢; ure based on the common law
‘requirements for such relationship. It should be noted that an
emnployee may be given considerable discretion and still be an
eraployee as long s his employer ihs the legal right to control
both method and result. However, no attempt is miade here to
incorporate specitic case law arising out of situations involving
probleins and issues unrelated to the purposes and procedures
refevant in applying this chapter. “Employee™ includes both
private and public employees. Sce subdivisions (b), (c}, and
(£). See also Section T

“Rarnings”  cmbraces  all  remuneration  “whether
denonanated  us wages, salary, comnmission, bonus, or
otherwise.” The  infinite  variety of forms which such
compensakion can tike precludes a more precise statutory
definition. Accordingly, the Judieial Councit will be required in
some cirewnstances o provide by rule, consistent with the
statutory definition, whether certuin items are an employee’s
carnings und, if so, the eurnings period to which such earnings
arc attributable. See Section 723.150. One such item will
probubly be vacation credits or puy. Different employers will
treat this form of compensation differently. Generally speaking,
however, vacation poy should be subject to withholding only

“when puid, fe, when the emplovee goes on vacation or
terminates his employment in circumstances where he has the
right to be paid his acerned benefits.

Unlike the definition of “earnings” used in Title [I of the
federal Consumer Credit Protection Act of 1968, the term used
here does not include “periodic payinents pursuant ko a pension

. or retirement program.” ¥x empblons appliceble to sueh
payments are provided by vearlous sections of the California
statutes. These stetules apply unless g greater exemption
is aveliasbie under the federal Consumer Credit Protection
Act of 2908

e



2. Lrenerdt Provisions

Avticie
§ 723020, Daclusive procedurs b withholding earmngs
T35 040, Ywewepi oan provided i Section 741 of the Civil Code,

wid

the earnings of an empioyes alill wol be required to be withheld by an

employer for anjhert ot @ dels s ociweans or suy Judicial procedure other
than puratzyn T Fhte srantey,

Gortioes F73.0000 makes olear thai, with the exception of

WA, sonrt i Daey onuppe il uadoer Divil Cods Seetion 4701, the Employeea‘

i

Earnirgs Provection Low is the esclundve tuficial method of compelling
arn emplover to withhold carnings. Attachment of carniags before judgment
is sbolished by Section 487.020{c}, ¥or provisions relating to voluntary

wage assigmments, see Labor Code Section 300.

¢ This chapter has no effzct on judgment collection
procedures that do not invoive the withholding of an
emplovee's earnings. See, g, Section 6Y0.18 (revirement
funds). ,
: However, where an
ernployee’s earnings are sought to be garnished, the creditor
must comply with the provisions of this chapter. This rule
apphies to public entities as well as private persons. This chapter,
for sxample, imposes limitations on the state's ability to garnish
wages for tax delinguencics pursuant to its warrant and notice
procedures. See Article 4 {commencing with Section 723.070) .
The Emplovees’ Earnings Protection Law has no effect on
matters that are preempted by the federal law, such as federal
bankruptey  proceedings—including proceedings under
Chapter XIL of the Banki%ptf:y Act—and federal tax collection
procedures. £g., Inr. BEV. CoDE of 1934, § 6334{c). Nor does
this chapter apply to deductions which an employer s
authorized by statute to make for such items as insurance
premivms snd payments o health, welfare, or pension plans,
See, ey GovT. Cobr §§ 1156, 12420; Lagor Copk §§ 224, 300.
Firally, this chapter does not affect the provedures for the
examinution of a debtor of the judgment debtor provided in
Chapter 2 (Sections 717-723] of this part. See Comment to
Section 723.154.

§ 723.021.  Levy mode by earnings withholding order

723.021. Notwithstending Section 588, & levy of executlion upon
the earninge of an employce ahail be made by service of am earnings

withholding order upeon hic employer in accordance with this chapter.

-13~



5 duty to withhold; withholding period

Az used in thia section, “witbaolding period”
meens the pericd whick commencsy on the itenth dey after service of

B egrnings withholdling crder onon the enpiover and whick continues

Jap 2y
= d - K PR I R Y Foop o er
until the earilest of the folloving detes:

{1} 7Tbe 13

Oth day al'ber the order was sarved,

{#; The Sate ine ewployer bus withheld the full smount
specified in the oider. |
{3) The daty of terminetion spmeifled in o court order served
ofi the employer.

(4} The date of terminatlon specified in s notice of termination
served on the empicyér Ey the levying officer,

{b} Except as otherwise provided by statute, an employer
shall withhold the amcuntes reguired by an earnings withholding order
frow all earnings of the euwployee payable for any psy pericd of such
employee which ends during the withholding period.

{c) An empluyer is not lisble for amy amounts withheld and paid
over to the levying officer pursuant tc an earninga withholding order
prior to service upon the employer pursuant to paragraph (3) or (4}

of subdivision {a).

Comment. Soection 723.022 states the basic rules governing the
employer’s duty to withhold pursuant to an earnings
withhelding order.

Subdivision (b} reqguires the employer to withhold from all
earnings of an employce payable for any pay period of such
employec which ends during the “withholding period.” See
Section 723150 (Judicial Council authorized to adopt rules
regarding the pay period to which commissions, bonuses, and
the like are attributable). The “withholding period” is
described in subdivision {a). [t should be noted that omly

“earnings for a pay period ending during the withholding period
are subject 1o levy. Earnings for prior periods, even though still
in the possession of the employer, are not subject to the order.
An employer nay not. however, defer or accelerate sny
payment of earnings lo an employee with the intent to defeat
or dininish the satisfaction of a judgment pursuant to this
chapter. See Section 723.152.

- -
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Friday, tie- hoiding woult commence on Ehe;—
following Mersdaeg. Se ) $ 18 The eday '
delay uffurds the cinpicrer time >i ther ardey within his
vrgamization, e Cdelives 4 tr the emplover’s
boolkkiec, ey, make ;
wmiroduciosy chise
freeplhions fo this oo
reguired o withhotd pu

UL, a subseguoat ord

%3 BrooTenugnizey  certain

¢ A emplover i@ onot generally
iFa two orders at the same tine;
“will not be given sitect, See Section
F2323 (priovity of ers: snd Comment Hereio, Moreover,
witliholding saay be deluved beyond the normat #~day period
where u prior assignment of wages is in offect. However, this
delay <does not affect the date the witkholding period
terminates under subdivision fa}(1). See LABOR CoDE § 300(c)}
and Comment thereto.

The withholding period does not end until the first of the
eventy deseribed in puragraphs (1) through (#) of subdivision
{a) oceurs; thus, the emvloyer has a continuing duty to
withhold.

Paragraph (1) provides a general expiration date /30 days
after the date of service—thus, the employer will usually be
required to withhold for 129 days.

i

La

Paragraph (2} reguires ihe emplayet to ézsp withholding when he
has withheld the full amount gpecified in the order.

Paragraph (3} reflects the faot that the court nay order the termina-
tion of the earninge withholding arder. Sece Section 723.105(g). Of courae,
in asome situations, the court w={}1 only medify the prior order, and the
eﬁplcyer then mnust comply with the order as modified.

Faragraph (4) requires the cuployer to stop withholding when he 1is

served with o npetice of termination. Yee Section 723,101 (manner of ser~
vice}. A notice of termination is served when the levying officer is
notified of the satisfaction of the Judgment or when the judgment creditor
faile to file a notice of opposition to the judgment debtor's claim of ex~
empilon where the judgment debter has claimed an exeiption for the entire
amount withholdable. See Sections 727,327 and 723.105¢e). The judgment
creditor has ap affirmacive duty to Inform che levying officer of the

satisfaction of the judgment. See Section 723.077.
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: " CF Section 723.078 (tax orders). The employee must
fock to the crediter for the recovery of amounts previously paid
cut. See Secrion 723134 {employer entitled o rely on
documents actually served). See also Section723.105 {recovery
from creditor of amounts recetved after order rerminated).
An earnings withholding order may also be affected by
federal bankruptey preceedings.
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§ 723023, Prionty of orders generolly
793023, B Faxcept oe ‘otherwise provided in this
chapter: ‘ :

o e C'-{:

@) An  empleyer iall  comiply  with the first earmags

withholding order served upoa b,

() If the employer i served with two or soregorders
on the saine day, be !t eomply with the order issued
pursnant to ¢he judgmment first enterad. If two or MOTe
orders served on the same day wre BE based on judgments
entered upon the same dav. the vimployer shall comply
with whichever one ot il oreders be selects,

(¢} If ap carnings ithhoidine order is served during
the period that an ernplover i regqred to comply with
another  Curnings Lhhelding  order for the same
judgment dolstor, the subseauent order iv ineffective and
the emnployer shall not withhold carnings porsuant 1o the

subsequent ordet

tam%ﬁgs
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It shouid be poted chat, io some clrcumstances, the’operatiﬂn of an
order way be auspended. but the duty fo withhoid 1s not terminated nor

does the 130-day period provided by Section 722.022{e) (1) cease to run

e, o

N — )
Seolions 724077 (tax order suspends o
Operatio:s ;i prior order): Labor Code Section 300 {suspension
where prior asidmment in o “Fect). See obo Comment to Section
793,000, in such ase, ws well us i cases whern the subsequent
order is pot given effect, the emplayer reqpired to advise the
fevyingd cfFlicer _jmw hagseri et ~h£‘0;dt” that 1y mmuaded or not given

effert o i*hﬂ ,;‘mn jor ihe ewmplover's sction. Sex Sections
95,077 and 72304,

An employer is penorally pntits o 1o relv apon what is served
HRO Bt See Seotion T3 154 and Comamnes at therete.

§ 723004 Emgﬂ;wee's € XICE c?s.t_r?ge for withkaiding
an cinplover mekes s deduction
1-*13;31:;3 {mrwumt to an earnings
vithholding o - av additional deduction
of une doliar {41;; gnd retain it as o caarge for his services
i eemplying with the camnings witnhel "}mtf arder.
: Comment. Sectinn 125024 auw honfca‘ Sat does not require,
" an employer o deduct an additionat dodiar as 2 service charge
each titne he i required fo withhald a poriioa o 3 s eonployee's
earnings pEiTsuant [0 On SrvmnRgs withio =(qug;, grder. For
example, if the emplyyes i i’):“‘d weekiv and an amount is
withheld edch sweek pursosnt io the carmings withholding

2 may TEk

P



arder, the employer may deduct . udditional service charge of |
one dallar cach week. A simailar one-dollar charge wesdessoaly /.S
autherized under Civil Cods Section 4708, A charge of $2.50 was
authorized under Coade of Civil Procedurs Section 710 when
varmngs of a public ciployee were levied on under that
section. However, there was no provision authorizing an
emmployer to maike a service charge in connection with wage
garnishiments generally.

€ F231.025. Payment to lovying otficer

723.025. The amount required to be withheid
pursuait to an earnings withhoiding order shall be paid
to the jev yin : h'Flf ‘ c_ﬁ:“r" + j

ol nt te h t 15th da

y of each month, lnsvhe

—abhessensay The initial monthly payment shall include all |
amounts reguired to be withheld from the earnings of the °
employee during the preceding calendar month up to

‘the close of the employee’s pay period ending closest to
the last day of that month, and theresfter each monthly
peyment shall include amounts withheld from the
employee’s sarnings for services rendered in the interim
up to the close of the employee's pay llin;_r'.im:l ending
closest to the last day of the preceding calendar month,

Camment, Section 723,085 specifies when the amounts
withheld pursuant to an order must be paid over to the levying

officer. Regardless whether peyment is required, the
erployer 15 required to gend an employer's return to
the levying officer. See Sections 723.10L and 723.126.

§ 723.026. Levying officer's duty to
make rebyrn op vrit

gay over amounts received and

723.026. (a) The levying officer shall receive ang account for
811 amounts received pursuant to Section 723.025. He shall pay each
amount o received over o the person entitled thereto within 15 days

after its receipt.

(v) HNotwithstanding Section 683, where an earnings withholding order

has been served prior to the time the writ of execution is made returnable

-8~



under subdivision {a) of Sectlun 683, the levylng officer may, in his
discretion, make his retwrn oo the writ of execution at elther of
the following times:

(1} ‘the retwrn ca the wrilt of execution may be made after the
earalnegs witbholding order terminates and the amount witbheld by the
employer hag been pall over to the lgvying officer,

{2} Tne taturn on the writ of execution mepy be made at & time
earlier then the time aspecified in paregraph (1}. In such case, the
issuance of the earnings withholding order and the date of its service
on the employer shall be indicated on the writ, or separately and
attached thereto, ané a supplemental return on the earnings withholding
order shall be made at the time provided in paragrsph (1) in the s;me
manner &3 the writ was returned.

{¢) Nothing in subdivision (b) extends the time within which &
levy may be made on the writ of execution pursuant to which the earnings
withholding.crder was lasued.

Comment. Subdivision {a) of Section 723.026 continues & requirement
of subdivision (¢} of former Section 682.3. Subdivision (b} permits
the levying officer either to return the writ of execution at the time
provided in paragraph (2] or sfter the earnings withholding order expires.
See alsoc Section 633. Ordinarily, the levying officer will delsy making
his return of the writ of execution until the earnings withholding order
exgirea g0 he can avoid the need to make a supplemental return. However,
the judgment creditor may desire to secure another writ so he can levy on
properfy-qther than earnings after the time for levy of the writ of
execution under which the earnings withholding order was issued has
expired. In such a csse, the ievying officer can return the writ of
execution and make a supplemental return on the easrnings withholding

order later, thus permitting the creditorto obtain ancther writ of
«19-



execution so the lsvr on the sther progserty csn be made.  Subdivision

(c) makes clesr that subdivision (b) does not extent the time within which

8 levy may be made on the writ of exedution. A levy on the eernings of

the employvee or on chher property must be made within the time obtherwise

prescribed by law. See Seetion 7o3.103(cl.
§ 723.027. Creditor reguired te notify levying officgr when

sudgment satisfied: notice of termination
723.027. If the j&dgment pursuant to wilch the earnings with-

holding order is issued is satisfied before the order otherwise ter-
minates pursuant te Section 723,022, the judgment creditor ahall promptly
notify the levying offlcer who shall promptly terminaste the order by

serving & notice of terminstion on the employer.

Comment. Section 723.027 requires the judgment creditor te give
notice of satisfaction of the judgment to the levying officer 1f the
egrninge withholding order has not yet terminated. See Section 723.022:3-

(In some cases, the employer will be aware of the
satisfaction by virtue of having himself withheld the amount
necessary to satisly the judginent. See Section 723.022(a) (). In
this case, Section 723.027 does no! apply. However, the
judgment may be satisfied by additional payments from the
debtor or threugh other debt collection procedures instituted
by the creditor. if this is the case, Section 723.027 applies, and

the creditor has the duty to notify the levying officer promptly of the

satisfaction so that the levying officer may serve a notice of termina-
tion on the employer. Service of the notice of terminetion 1s to be

mede on the person, and et the address,' indicated in the employer's

return. See Seetions 723.101{c) and 723.126(v)}{(5}. As J@:e
genersl duty of u ereditor toc furnish a debtor a satlgfaction of

_}udgment, see Sectlon 679,

§ 723.028.  Withholding urder for costs and inferest

723.028. Subject to Section 723.1607, after the amount
stated as owing in the esrnings withholding order is paid,
the judgment ereditor may apply for issusnce of another
earnings withholding order covering costs and interest
that may have accrued since application for the prior
order.

- ""20 ——



Capwrant,  Soction T23.028 es tlear that 2 judgment
eredisog it appi oy Bies weihboiding order to
recover eosts aad enturest that aeerue [olowing the application
I dor Todletrate 2 creditor obtains a judgnent
or dewts et ey The crediior applies for and
securcs it carnings withholid o order doaceted o the deblor's
erppicvey, The spalicnton and ordel regare payment of only
those arnoombs nwine 3 the Biee of (he application for this
avciern see sechons 723020 capphestion Dor ssaudnee of earnings
withbolding  ordert smed 75BN (comient of  carnings
withhaiding ordor). After the spleationfor this order, further
costs ey, aned wrterest on the jodement will, acerue. [ the
erediter wishies to recover these pimounts by wage parnishient,
he fnist oy oy wnothe s earniingns withhoding  order,

£

followlep the same srocvedurs as boefore. Tais larer application and
ardey are subliect o the same gen&‘f;;,’. cequirenents ap any other withe
aolding oedev. Y courge, ihe zaraivgs withholdiag order for costs

cand interest may oniy be issued if s writ ¢f execution 1s outdtanding. |
See Sectlon 723.102. It 1s not entitled to any pricrity over the

orders of bther creditors, and the creditor is required to comply
with the waiting period prescribed by Section 723.107.

§ 723.029. Lien created by service of sornings withholding order

723.029. Service of an earnings withholding order
creates & lien upon the earnings required to be withheld
pursuant ke such order. Such lien shall continue for a
pericg} of one year from the date such earnings became
payable. '

Comment. Section 723,029 provides a special rule for the commence-
ment of a lien of esecution on earnings. Compare subdivisions {c)} and
(d) of Section 688 which provide that the lev: under a writ of executfon
creates a lien on the property ilevied upon for a period of one year from
the date of the issuance of the executlion. Service of an earnings with-
holding order ig a form of levy of execution. See Section 723.021. How-
ever, the lien on each inntaliment vuns for a yoar from the date the
earnings became payable. This rule is comparable to that provided for
judgment liens for aliwmony and child support payments by Section 674.5

of the Code of Civil Procedure.
The purpose of Section 723.029 is to protect the employer

against stale chims and to give the levying creditor priority over
compeling claimy by third partiey where the priority questions

are not already regulated by other provisions of this chapter.

See Section T23.023; see also Labor Code Section 300. For
example, if installments are not promptly paid, competing

claims may arise vader conflict-of-laws rules (see Sanders v.
Armiotir Fertilizer Works, 202 US. 190 (1834;) or in supervening
proceedings under the Bankruptey Act (§ 67{a}).

.....GQ;’_.



Akthoush the fiea s dimnted to one vear, it will not expire if,
belore Bwe eod of the onevear period, the levying ereditor
brings sait against the emploves for the payment of the sums the
crediter ciatins shauld have Been paid o hiin. See Boyle v
Flas kios, TL Tlal 24 299, 455 P2d 97, 78 Cal. Bptr, 161 (1969},

§ 723.030. Withholding order for eupport

723.030. fail A “uithhogding order for support” is an
earnings withholding order con & writ of execution issued upon
& Jjudgment for delinguent amounis payabie upon e Judgment for the
support of a ¢hild, or spouse or Tormer spouse, of the judgment
debtor, including reascnsble attorney's fees allowed in connection
with the obtalning of such Judgment. A withholding corder for support
shall be denocted as such on its fact.

(b) Notwitbstanding any other provislon of this chapter;

(1) An employer shall continue to withhold pursuant to a
withholding order for support until the earllest of the cdetes
specified iﬁ paragraphs (2}, (3), or (4) cof subdivision {a) of
Section 723.022, except that an withholding order for
support shall automatically terminate one year after the employee
is no longer employed by the employer.

(2} A withholding order for support shall be given
priority over any other earnings withholding order. An employer
upon whom & withholding order for support is served shelil withhold
and pay over esrnings of the employee pursuant to such order even
though bhe is slresdy regulred to comply with another earnings
withholding order. )

{3) Subject to paragraph (2} and tc Article 3 (commencing
with Section T23.050), an employer shall witbhold earnings pursuant
to both & withholding order for support and ancther earnings with-

holding order simultanecusly.

D



Comment . Section (25.030 provides special rules for an
esrnings witpbolding order o enforce a Judgment For delinguent support
payments for s child or spouse Or TOYpRr gpouse &f the judgment
debtor., An earunings withooiding order [or eupport 1s glven a
different effect than othes uiphhaipiﬁg crders: it ils effective
until the employer bes withield the full wmmownt specified ia the
order cr he 1s served with = notice of termiastion, in whieh case
the date of teréinatlmn willi be apecified in the actice. Oee
subdivisicn {b}(1). Taus, the witihhsolding order Tor suppert dees
not terminete 130 days after servies (it mey, of courss, be modified),

The withholding order Tor support is subject to specilal

exemption rules (See section 723.052%. ¥k Even when in effect, it does
not neeessarlly preciude withbolding on either s prior or subsequent order.
If not earlier terminated, the order sutomatieslly terminates one year
after the employee is no longer employed by the ewployer. Thus, for
example, if the employee is laid off bub returna %o work for the

same employer within one yesr from the date of the layoff, the employer
must withhold pursuant to the withnolding order for support. On the
other hand, if the employee does not return to werk until more than one
year from the date he was laid off, the order expires at the end of the
year, and nothing is withheld pursuent tc the order when the employee
returns to work.

The earnings withholding order for support is glven priority over any
other earnings withholding order. But see Section 723.031(wage assignment
for support given pricrity). However, a prior earnings witbholding order
remains in effect, and a judgment creditor may 5till obtain an earnlngs

withhoiding order even
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Lt

rhhe

order tor suppori. Phus, wheve there are {ocg fOTCICES T B0m %
effect—one for support and one for another obligation—the - "

1

amount withheld for suppert 15 deducied from the ermployse’s

where there is already in effect a prior carnings withholding {‘
4

pursmant to e otherjorder s determined by subiracting the

\_ amount withheld rrsuant to the withholding order for support

from the amoan: that stherwise ~emikd be withheld pursuant to

the otherdorder. See Sectiuns #3177 and 723.050 and the
Comments thereto.

~,
5 . - v oy 4 : .
"h"f])‘ earmings first. The amount, if any, that may be withheld

§ 723.034. Hifcecl ol wags 2AgIGNRent fﬂrlﬁuppmrt

724,0%5.  (al ﬁuthing in }his ehaprer al JectE an order made pursuant
te: Sectiom 4701 of the Clvll Code.

(n) Ap order mads pursuant to Sacrion 6701 of the Civil Code shall
he piven prioviiy over any carpings withhoelding order as provided in that
gection. An smployer upon whom an order made pursuant to Section 4701
ig served shall withheld and pay over the earnings of the employee pur~
suant to such order even ;huugh the employer is already required to com-
ply with an earnings withholding otrder.

{c) Sublect to subdivisens (b), (d), and (e}, an employer shall
withhold earnings of an employee pursuant to both an order made under
Section 4701 of the Civil Code and an earnings withholding order.

(d) The employer shall withheld pursuant to an earnings withhold~
ing order oniy to the extent that the sum of the amount withheld pur-
Bﬁant to the order made under Section 4701 of the Civil Code and the
amount withheld pursvant to the earnings withholding order does not exceed
the smount that may be wirhheld under Article 2 (commencing with Section
723.050}).

(e} The employer shall withhold pursuant fe gn earnings withholding
order for taxes only to the extent that the sum of the amount withheld
pursusnt to the order made under Section 4701 of the Civil Code and the
amount withheld pursuant to the earnings withholding order for taxes does

not exceed the amount toat may be withheld under Article & {commencing

with Section 723.076),

Comment. BSeeiier 791.0%# states the effect of a wage assignment

for support made pursusnt Lo Section 4701 of the Civil Code on an eatnings

withholding order.
Subdivision {a)} makes clear that nothing in this chapter affects the

wage assigument for support, snd subdivision (b) makes clear that the wage
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apaiygmpent Naos preovr!ov over any eorsines witbhobhling orier as provided ig
Section 470%; inciuding o withhclding crder fur support under Section 723.030.

Subdivigions t61 and 1d} of Hection 723,040 make clear that, where a
wage agsignmoent fof suppori under Secrine 4701 of the Civil Code 1s in
effect, fhe awount vithhed frow Phe debtarts carning® putbsuant to such
wage asalgnment is doducted frenm fne aweunt rhat ocherwise would be with-
held pursuant bo the wiahhaidiné ¢bie groparee by the Judleial Council on
an earnlags withnolding order 1o enforce an ordinary money judgment. Sup~ .
pose, feor exampie, fhat = wage awsightent For auppoert under Section 4701
ta in elfoct whicl regetres that 560 per week be withheld. Assume that
the tabic prepared pursusnt Lo Sectdon 723.050 timits the amount that may
be withheld on $400 gross weskiy cavnipngs to 336, To determine the maximum
amount that may be withheld pursuant to the earnings withholding order, the
$40 withheld pursuant to the wage assignment for support is subtracted from
the $56, leaving $16 as the maximum amount that may be withheld pursuant
to the earnings withholding order. For a specilal rule applicable when the
earnings withholding order is on e judg?gg?oiaragg%}nquent amounts payable
for child or apousal support, see Sectfﬁﬁﬂ?ﬁ??ﬁgﬁf' The rule stated in
subdivision (d) of Section 723.031 is required to avoid conflict with the
federal Consumer Creditor Protection Act., That act requires that the
amount witbheld pursuant to a wage assignment under Section 4701 of the
Civil Code be included in derermining whether any amount way be withheld
pursuant to an zarnings withholding order on an ordinary judgment. See'
subdivision (¢} of lection 302 of the act ("The term 'garnishment' means
any legal or equitable procedure through which the varnings of any in~
dividual are required to be withheld four payment of apy debt."). BSee
Letter from Ben P. Mobertson, Deputy Administrator, U.S5. Department of
Laber, Hated August 2, 1972, on file in office of Californila Law Revision
Commission, and Wage and Hour Divisien cpinion letters WH-100, WH-104, and
WH=-112,

Under subdivision fe)}, the amount that could be withheld pursuant
to an earninge withholding order for taxes would be computed in the same
manner ae for an ordinary earnings withholding order using the table pre-
pared pursuant to Section 723.074 unless the earninge withholding order

for taxes is obtained under Section 723.076.
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Article 3 ddestrictions on Barnings Withholding

§ 723.050. Srandard exempoion

793050, ta) As used in this section, "™avoiiable
earnings” for anv workweek raeans the ecarnings of the
judgment debtor for that worleweek less ths suin of all the
Pollowing:

(1) The amount that would be withheld for federal
personsl meome taxes from the same amount of earnings
of a single person who claiims no exsmptions.

{2} The amoeunt that would be withheld for federal

~ social security taxes from the sume amount of earnings if
earned during the first week of & calendar year by a
person subject to withholding for that tax. -

(3) The amount that would be withheld for worker contributions
to thé Unenployment Compensation Uisability Fund under Sections 984 and

985 of the Unemployment Insurance Code from the same
smount of earnings if earned during the first week of a
calendar year by & person subject tc withholding for that
purpose. .

{4) The amount that would be withheld for state
personal income taxes from the same amount of earnings
of & single person who claims no exemptions.

(5; An amount equal to 30 times the federal minimum
hourly wage prescribed by Section 8(a) (1) of the Fair
Labor Standards Act of 1938 in effect at the time the
earnings ure payable.

b} Except as otherwise provided in Sections 723.030,
723.0074, 723075, and 723.076, the maximum amount of the
earnings of o judgmen: debtor in any workweek which
may be withheld pursuant to this chapter shall be -
computed ns provided in this subdivision.

s TR

23,051, 123052,

(ﬁgera the available earnings of the judgrent dehror for the workweek are
less than ten dollars {$103, nothing shall be withheld. If the available
earnings of the judgment debtor for the workweek are at least ten dollars
(510) but not mere than Ffnrty-tive dollars {%45%, 50 perceant uf the avail-
able earnings shall be withheld. Where the avalleble earnings of the
judgment debtor for the workweek are greater than forty-five dollare ($45),
twentywthree'dollarﬁ {523} piua 25 percent of the available earnings in
excess of forty~five dollars [$45) shall he withheld. Where the avail-

sble earnings of the judgment debror for the workweek are ten dollars ¢ |
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i the swrar computsd under this
w matltaple o one coller (81, fractional

snededt odar ($056 shaf be
site of emeshndt dollar
o vpwarg 1o the next

(# or inase
suiivisios; o

I3

(e} The vdicial Douden shad grescribe by rule the
method of ooopati g the rmennt ' he wvithhield in the
: r at thun a week,

sguivalent in effect

Ssinn {0

(¢ The st st prepare withholding

tables for dewermting o oo smoun? o be withheld from
the enriiug: o cmplove s for cepraseatative pay periods.
The iables may proscrioe the amount: to be withheld

- aceording to reastnzbie earnings brackets. The tables
preparec by the Judicia! Council pursuant to this
subdivision shall be used to determine the amount to be
withheld in all .cases where the tables permit

~ computation of the amount to be withheld.

Comment. Section 723.05¢ provides the standard exemption applicable
to all earnings withholding orders other than orders issued on a judg-
ment for delinguent amcunt ayable o oa Audgme ;

quent s uraraagﬂ payable on a judgment for child or spousal

support {(Sectlonf{722.052) or certain orders for taxes {Section 723.076).

See also Sections 723.03} (wage asslguments for support), 723.074 and
723.076 (taxes). See alue Section 723.051 {(exemption ohtained by =zpecial
hardship showing).

Section 723,050 reflects poiiciea similar to N

- : e
{those underlying Sectinns 302 and 303 of the federal Consumer
Credit Protection Act. 18 U.S.C §§ 1672-1873 {1979). Thus, in
determining the amount of the debtor’s carnings subject to
garnishment, under both this section und the federal law, cer-
tain basic amounts withhield pursuant 1o law are first deducted.
However, feders! law requires the deduetion of all amounts
actually “required by law to be withheld” For example, the
amount actuaily withbheld for foderal income tax purposes from
the debtor’'s earnings is deducted in determining his earnings
subject to garnishment ("avaia®vie earnings”). Thus, 2 debtor
claiming a greater number of exernptions wiil have Jess income
withheld and therefore more subject to garnishment. This pro-
duces the anomalous situation that a debtor with a large family
and greater needs may have more earnings garnished than a

single debtor with the samne gross incormne and with more limited
needs. Moreover, the federal statute does not elaborate upon
what are considered to be “amounts required by law to be
withheld.” To alleviate these problems, Section 773,059 specifies
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- b A

thes nemmrerhs arrad in delprmmining the portion of the
' 3 are subiets Lo garachmen: {Cavailable
1, Thee items gre related 1o the lypes of deductions
pscde Lo ©odecal law; fe, they ave based on the amounts
withheld for fedarsl amd stae income taxes, social security, and
stute disgiality isurenee. bee paragraphs (1) -(4; of subdivision
(2} Currently, the sovind security tax rate is 3.83% {iwT. BEY.
Conk OF 1434, § 3191}, the state dissbility insurance rate is 1%
. (UNEMP. INs. ConE § 884} The amount deducted to determine
available rarnug, is fixed socording to a formula and is not
necessarity the amount actuelly deducted from the debtor's
carnings. ae of the mijor benefits of this scherne is that it
permiis ablos b be prepared which indicate the exact amount
to be withheld irem any given amount of gross earnings. Sub-
Aivision { ) directs the Judicial Councit to prepare tables which

will be distribated o ewrloyers regulred Lo withhold earnings. See
Suction 723.103(h;. A emplover therefore generally need not make any
computations put witl aimply withhold pursuant to an earnings with-
holding order the amonne listed 1o the tables provided him,

q_ Both the federal scheme snd Section 723.050 make some provi—-)

e e P T

J—— .
. (sions for the effect of inflation. The federal statute, however,
merely provides a floor based on the federal minimum wage.
That is, the federal statute does not permit the creditor to
ceduce the debtor's weekly disposable earnings below an
gmount cqual to 30 times the federal minimum wage. As the
federal minizum wage is incrensed, this flocr is increased ac-
_cordingly. {(Under the fuderal lnw in effect on January 1, 1976,
if a debtor’s disposable earnings are less than $68 per week, no
garnishment s permiteed; if his disposable earnings sre be-
bween $69 and 92, all his disposable earnings ubove $69 are
subject to garnishanent; ¥ his disposahle sarnings are maore than
$92 a week, 23 percent of tig-disposable earnings are subject to
garnishment.} This floor is not an exemption excluded from

every debtor's earnings. ln contrast, saragraph (5) of subdiviaion (a}
provides & basic minimun cremption that is always deducted in determining
available carnings. Morsover, subdivision {b} provides a formula that
precludes withholding less than 5. From 510 to $45 available eatnings,
a S0-percent rule is spplicable and, above 345 avallable earnings, 25
percent of the avallable varnings may bhe withheld. Gf. Section 723,074
{atate taxes).

Where a wape assignment for support under Section 4701 of the Civii
Code 15 in effect, the azcunt withheld from the debtor's earnings pur-
suant to such wape assigament 1s deducted from the amount that otherwise
would be withheld pufauanr to the withholding table prepared by the

Judicial Councll ou an earnings withholding order on an ordinary money
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judgtient Gee Section 7270030 aud Comwent ihereto. The amount that
i enit. hee Sooli

way be withheld paseant Looan admindstraelvely fssued earnings with-
urder Section 4701 of the

woldiae order for raxes wiim 4 wuzme asgmipnment

e mapaer using the table

Civil Code is in offsci ig eompputad 1o the &

prepared purauant Lo Seetdten FUa.076. Sex Seoctiom 723.03) and the Com—
ment thereto.

£ 723,051, Additional amounts necessary for support exempt

F7.061,  Faceps e oravided in 3ection 723,052 and in Article 4
{commencing with Section 723.070), the portlss of his earnings which a
judgment debtor proves ls necessary for the support of the debtor or
the debtor's family supported in whole or in part by the debtor 1s ex-
empt. from levy under this chapter unless the debt is incurved for per-
sonal services rendered by any employee or former employee of the Judg~
ment debtor. MNeither the judgment debtor's accustomed standard of
living nor a standard of 1iving "“appropriate to his station in 1ife" is

a criterion for measuring the judgment debtor's claim for exemption

under this sgctiom,

A e

provided by subdivision (b} of former Section $90,6. However, Section
723.051 makes clear that this exemptlion is not intended to be used for the
maintenance of a life style apprepriate te the judgment debtor's station
tn life or for an sccustomed standard of living while the judgment deﬁtur
owes money on unsatisfied judgments. %oth the Judgment debtor with a
family and one without a family may ciaim the exemption under Seection
723.051. For a speclal provision applicable where the earnings with-
holding order is on a judgment for delinquent support payments, see Sec-
tion 723.052.

Subdivision {b) of former Section 690.b prevented the judgment debtor
from claiming the hardship exemption 1f the debt sought to be collected
wag incurred by tﬁe debtor, his wife, or his family for the common neces-
garies of life." This exception to the hardship exemption has been elimi-

nated. Likewise, the limitation of the hardship exemption under former
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Section £%0.6 to earnlngs received "within 30 days next preceding the date
of a withholding by the umproyer under Section 682.3" has beeﬁ eliminated.
Section 723.05! conilnues the forper exrention to the hardship exemption
under Section 690.L where tne parnishment is on a judgment for a debt
incurre@ for personai services rendored bv any employee of former employee
of the judgment debtor. '

§ 723.03&. gxenpticn when judgment is for delinguent
: q
support payments

723,052, f{a) BExcepl aé provided in subdivision (b}, vnly one-half of
the earnings of the tudpment debior plus any amount withheld from the judg-
ment debtor's earnlugs pursuaal to o wage assigniment under Section 4701 of
the Civil Code is exempt from Levy under this chapter where the earnings

withholding order is & withnolding order for support under Sectlion

m723.030.

(b} Upon motion of any interested party, the court shall make an
equitable division of the judgment debtor's éarnings that takes into ac~
count the needs of all the persons the judgment debtor is required to
support and shall effectuate such divisien by an order determining the
amount to be withheld from the judgment debtor's earnings pursuant to the

withholding order for support.

Comment., Section 723.052 retains the subatance of the former law

appliceble to a wage garnishment onh & judgment for delinguent amounts
payable for child or spousal support. Since the federal }1imitations do
not apply to such a garnishment (subdivision (b} of Section 303 of the
federal Consumer Credit Protection Act}, this case was covered by the
exemption of one-half of the judgment debtor's earnings provided by
aubdiviasion (a) of former Section 690.6. Section 723,052 makes clear that,
in applying the 50~percent-of-earnings exemption, the amount withheld from
the earnings‘of the judgment debtor purauant to & wige agsignment for aup-
port under Saction 4701 of the civil Code is included in computing the 50
percent of' the Judgment debtor'e earnings that may be withheld., For exam-

ple, if 30 percent of the judgment debtor's earnings are withheld pursuant
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to 8 wage aasignment for support, an additional 20 percent may be withheld
pursuant to the earnings withholdiag prder on the writ issued on the judg-
ment for delinguent amounts payable for child or spouBal support.
gubdivision (b} mskes the S0-perceac-ci-earnings standard provided
by subdivision (a) subject o the power of the court to make an order that
more of less of the earniugs of the judgment debbtor be withheld where the
earnings withholdipg crder is on a writ {esued on a judgment for delinquent
amounts pavable for child er spousal support. Upon the motion of any in-
terested party, the court shall make an equitable divieion of the judgment
debtor's eafnings betwaeng'fut examwple, his first wife and children and
himself and his second family. This continues the substance of prior law.
See Rankins v. Rankins, 52 Cal. App.2d 231, 126 P.24 125 (1942).

For rules relating to the priority to be glven a withholding order
for support, see Section 723.030.

Article 4. Earnings Withholding Orders
for Taxes

§ 723.070. Definitions

v23.070. As used in this article; :
(a} “State” merns the State of California and includes
any officer, department, board, or egency thereof.
(b} “State tax liability” means a liability, including any
ties and scerued interest and costs, for which the
state would be authorized to issue (1) a warrant pursuant
to Section 1785 of the Unemployment Insurance Code or
Section 6776, 7881, 9001, 16071, 18906, 28191, 30341, or
3285 of the Revenue and Taxation Code or (2} & notice
of levy pursuant to Section 1735 of the Unemployment
Insurence Code or (3) a notice or order to withhold
pursuant to Section 6702, 7881, 8952, 11451, 16101, 18817,
96132, 30311, or 32381 of the Revenue and Taxation Code.

Comment. Section 723.070 provides definitions for terms used
in this article,

“Srate” means the state or any agency thereof. Where the
kerm “state” is used in this article, it refers to the particular state
ggency that administers the particular tax law under which
recovery of the delinquent tax is sought. See Section 723.011 (dg.

The definition of “state tax lability” makes this article apply
to those tax liabilities for which a warrant may be iss
pursuant to Section: 1785 of the Unemployment Insurance Code
(unemployment compensation contribution) or Section 8776

" (sales and use taxes}, 7881 (vehicle fuel license tax}, 9001 (use
fuel tax), EEERRNERRITENE 16071 (gift tax),
18906 (personal income tax), 26191 {bank and corporation
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taxes), W31 {(ciparette tax), or 32365 (zlesholic beverage tax)
of the Hevenue and Taxation Code or for which a notice of levy
may be given pursuant to Section 1753 of the Unemployment
insursnce Code (anaimpioyment eompensation contributions)
or for which & notice or order to withhold may be given pursu-
att to Section STUZ (sales and use tax:. 7831 (vehicle fuel license
tax), 8952 (use fuel tux), BRI } 11451
{private car tax;, 16107 (zift tax:, 18817 (per-onal income tax),
26132 bank and corporation taxes), 30311 {cigarette tax), or
?'{35;1 (aleohclio beverage tux) of the Revenue and Tuxation
AR

§ 723.071. Exciusive procedure for withholding earnings for state
tox Hobsdity

723441, 'This chapter “ow not limdt the state’s right to
collect u state tax Hability except that (a) no levy upon
earnings of an employee held by sn employer s
effective unless such levy is made in accordance with the
provisions ¢f this chapter and (b) the methods of
collection referred to in subdivision (b) of Section 723.070
may not be used to require an employer to withhold
earnings ¢of an employee in payment of a state tax
linbility,

Comment. Section 723.071 makes clear that the levy
procedurs for withholding earnings of an employee for the
collection of state tax liability provided in the Employees’
Eainings Protection Law is exclusive. The authorization, for
exarnple, to direct orders to third persons who owe the taxpayer
money found in Section 18817 (personal income tax) and
Section 26132 {bank and corporation tax} of the Revenue and
“Taxation Code is limited by Section 723.071. This erticle deals,
however, only with levy on earnings to collect certain state
taxes. The collection of federal taxes is accomplished pursuant
to federal law and cannot be limited by state law. See INT, REV.
Conk of 1954, § 6334(c}, As to other taxes not within the scope
of this article, the tax obligation must be reduced to judgment,
and the tuxing suthority may then obtein an earnings
withholding order like any other creditor; such order is treated
the same as any other carnings withhelding order, and this
article does not apply.

§ 723.072. Withholding order for toxes; notice and opportunity
for review of liobility before order issued

793.072. (a) A “withholding order for taxes” is an
earnings withholding crder issued pursuant to this article -
to collect a state tax lability and shall be denoted as &
withholding order for taxes on its face.

(b) A withhoiding order for taxes may only be {ssued
where:

(1) The existence of the state tax lability appears on
the face o the taxpayer’s return, including a case where
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A3 o i tpepmyey 1 relurn
after eveovs in rathernabical cormpattations in the return
have hoo {orreniod

2y The sbsie ity has been assessed or
getermined, o § i the Bevenue and Taxetion
Code o Usemplovrent Dwurance Code, angd the
taxpay=r hed notwe of the propesed asseasment or
deteraination snd had availshle sn opportunity to bave
the provosed asoumen of determination reviewed by
appropriste sdm ive procedures, whether o not
he took advautage of that opportunity,

(¢} inoany owse where s state tax Hability has been
assessed o1 detenmingd prior to jemeary 1, 10CUJRERE Trovary |,
1977 and the state determunes that the requirernents of
subdivision (b} may not have been saiisfied, the state
may send a “Notice of Proposed Issuance of Withholding
Order for Taxes™ to the taspaver st his last known address
by first-class mail, postage prepeid. The notice shall
advise the taxpayer that he may have the assessment or
determination reviewed by appropriate administrative
procedures end how he may Qgtain such a review. If the
taxpayer ie sent such a notice and requests such a review

‘within 30 days from the date the notice was mailed to
him, the state shall provide appropriate administrative
procedures. for review of the assessment or
determination and shall not issue the withholding order
for taxes until the sdministrative review procedure is
completed. If the taxpayer is sent such a notice and does
not request such a review within 30 days from the date
the notice was mailed to him, the state may issue the
withholding order for taxes.

(d) A withholding order for taxes may be issued
whether or not the state tax lability has been reduced to
judgment. :

Comment. Section 723.072 provides that no withholding order
for taxes may be issued unless the state tax liability either
appears on the face of the taxpayer's tax return or has been
determined in an administrative proceeding in which the
taxpaver had notice and an opportunity for adininistrative
review. See Gresne v. Franchise Tux Board , 27 Cal. App.3d 38,
103 Cal. Rptr. 483 {1472). However, nio review of the taxpayer's
tax liability is permitted in court proceedingy under this
chapter. See Section 723.082.

* Few state tax ligbilities are reduced to judgment. Subdivision
{d} recognizes this.

of

§ 723073, Provisions goverming tox withhelding orders

723.073. Except as otherwise provided in this article,
" the provisions of this chapter govern the procedures end
proceedings concetning & withholding order for taxes.
For the purposes of this article, a reference in this chapter to a

"feyying of ficer’ shall be deemed te mean the specific state agency

saeking to collect a state tax liabllity under this article.

“33“



Commant,  Section 723075 makes clear that the provisions of
thizs chupter governing esmings withholding orders are
applicable to withholding orders for taxes except to the eatent
that this grticle eottains special provisions applicable to such
prders.

G 723074, Agency hsued withholding order for toxes

9234074, (8} The stale may itsel! issue a withholding
grder for taxes under this section to collect a state tax
liskitity. The order shali speeify the maximum amount
that may be withheld pursuent to the order (unpaid tax
Vakility motuding ooy peoalides, werued imterest, and
COstE]

b The ameunt fo be withiele by the employer
pursuzitt to i arder issued abder this section shall be the
apount regaired to o withheld pursuant to subdivision
{&} or suek lesmer armeuyd oy is specified in the order,

fo) Flnless o leasor wnount & specified in the order, the
amount to be withheld pursuant to an order issued under
this section is two times the maximum amount that may
be withheld under Section 723.050, except that the state
may require that ten dollars (310} be withheld if

¢ the amount of the taxpayer's
earnings is sufficient that a portion of his earnings would
be withheld pursuant to Section 18806 of the Revenue
end Taxation Code if such earmings were subject to
withholding under that section but the amount of his
earnings is not sufficient to permit withholding under
Section 723.050. In deterinining whether the earnings are
sufficient so that 8 portion of the earnings would be
withheld pursuant to Section 18806 of the Revenue and
Taxation Code, the table issued under that section
applicable to e single person without allowance for
additional exemptions shall be used. The state shall
prepare withholding tables for determining the amount
to withheld from the earnings of employees for
representative pay periods pursuant to orders issued
under this section. The tables may prescribe the amounts
to be withheld according to reasonable earnings brackets,
The tables shall be used to determine the amount to be
withheld in all cases where the tables permit
" computaticn of the amount to be withheld.

Comment. Section 723.074 specifies the procedure to be
followed when the state taxing agency itself issues the
withholding order for taxes. In such case, no application to a
court for the urder is required. Under an order issued pursuant
10 Section 743.074, the emplover may be required to withhold
not more than twice the amount permitted to be withheld
pursuant to Section 723.030 (except that $10 is required to be
withheld in certain instances where the smount of earnings
would not be sufficient to reguire withholding under Section
723050}, The state taxing agency provides the employer with
withholding tables preseribing the amount to be withheld
pursuant fo orders issued under this section, The amount
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Celermoesd B0Uee b e e epphrasio bl dnust be withhbeid
by the employer unless the order itself specities a lesser amount
or the amnount to be withheld @ reduced purstant to subdivision
fe) or {(dy of Section F23.075. As to the effect of a wage asalgnment

for suppere under Soction 5707 of the Civil Code, dee asubdivision (e)

of Section 7310531 and the Comment thoerukno,

§ 723075 Notie tu loxpoyed reduciian in amount withheld

TRIATE, {u) Thes seetion apphey to any withholding
order for taxos seeed onder thiy article.

(B) Together with the withholding order for taxes, the
state shall serve upon the emnplover an additional copy of
the vrder and & unotice informiog the taxpayer of the
effect of the order and of his right to hearings and @
remedies provided in this chapter. Within 3m]days from
the date of service, the employer shall deliver to the
taxpayer a copy of the order and the notice, except that
immediate delivery shell be made where a jeopardy
withholding order for taxes hes been served. If the
taxpayer is no longer employed by the employer and the
employer does not owe him any earnings, the employer
is not required to make such delivery.

{c) The state shall provide for an administrative
hearing to reconsider or modify the amount to be
withheld pursuant to the withholding order for taxes, and
the taxpayer may request such a hearing at any time after
service of the order. If the taxpayer requests a hearing,
the hearing shall be provided, and the matter shall be
determined, within 15 days after the request is received
by the state.

(d) After the state hus made its determination under
subdivision (c), the taxpayer may file a claim of
exemption to claim the exemption provided by Section
723.051, in the manner provided in Section 723.105, with
a court of record in his county of residence. No fee shall
be charged for filing such claim of exemption. After
hearing, the court may modify the withholding order for
texes previously issved, but in no event shall the amount
required to be withheld be less than that permitted to be
withheld under Section 723.050.

(e} The employer is not subject to any civil lisbility for
feilure to comply with subdivision {(b). Nothimg in this subdivision
limits the power of a court 'tgoldn the employer in contempt
of court for failure to comply with subdivisioa {b).

Comment. Se(-tin-n w93 075 requires service of a copy of the
" order und a notice inforiming the employee of the effect of the

order and his right to heartngs and other remedies. These

papers sre served on the employer who is required to de;liver
themm to the employee. CF  Section 723.104 (ordinary

esrnings witbhbolding orders). Section 723.075 requires tbat the

i e



taxpayer first suek adininistrative relief before he can claiim the
exemation provide by Sertion O35 Dhardihip exernption)
- in i caurt proceeding. Notwithstanding the hardship exermnption
nrovided by Section 723051, the state taxing agency is eatitled
o withheidug order o g amount got fess than the arhount
pormitted fo be withheld under Section 723.08¢ even though

there a4 oourt heating an the smolovee™ 0 ke his '
e g SO o vaurt hoarng an the emplovee™ .o tha
Q GATTITIES 670 veellllp) (01 51t o f The twwmyer on hrs fowadly

Subdivision {e) is the same In substance as th: last sentence

of subdivision {a) of Section 723.10k. See the Comment to that
section for & discussion of the comparsble provision.

§ 723076, Court issuad withhoiding crder tor foxes

723076, {a; A withholliug order for taxes may be
issued pursunnt to this section requiring the employer of
the taxpayer to withhold an amount in excess of the
amount that may be required to be withheld pursuant to
wn order isszed vnder Section 723.074,

(b} The state may, 2t any time, apply to a court of
record in the county where the taxpayer was lust known
to reside for the issuance of a withholding order for taxes
under this section to collect a state tax liability.

{c} The application for the order shall include an
affidavit stuting that the state has served upon the
taxpayer both of the following:

(1) A copy of the application. -

{2) A notice informing the taxpayer of the purpose of
the application and his right to appear in regard to the
application.

(d) Upon the filing of the application, the court shall
immediately set the matter for hearing end the court
clerk shall send a notice of the time and place of the
hearing by first-class mail, postage prepaid, to the state
and the taxpayer. The notice shall be deposited in the
mail at least 10 days before the day set for the hearing.

{e) After hearing, the court shall issue & withholding
order for tuxes which shall require the taxpayer’s
employer to withbold and pay over all earnings of the
taxpayer other than that amount which the taxpayer
proves is exempt under Section 723.051, but in no event
shall the amount to be withheld be less than that
permitted to be withheld under Secton 723.080.

(f} The state may issue a temporary earnings holding
order, which shall be denoted as such on its face, in any
case where the state intends to apply for & withholding
order for taxes under this secton and has determined
that the collection of the stute tax liability will be

Jeopardized in whole or in part if the ternporary earnings
holding order is not issued. The temporary earnings
holding order shell be directed to the tuxpayer’s
employer and shall require hiro to retain in his possession
or under his control all or such portion of the earnings of
the taxpayer then ot thereafter due as is specified in the
order. Together with the temporary earnings holding

A e



order, the state shwll serve upon the employer an
additional copy of the order and a notice informing the
taxpayer of the effect of fhe order and of his right to
reredies provided in this chapter. Upon receipt of the
arder, the ermploye il colver to the xpayer g copy
of the arder the toxpaver i no longer
i the cmployer dees not
sirver s uat required to

R Y

i

sty earmungy holding
- gdure it s served on the

eraph v sl by the oourl on ex parte
aoplicatont . 1w LEIGPOTaTyY earningy

hokding o - -v, the state snay not
vhoreaiter Jo7 & Do o womithis, serve on the smne

employer anuthes tempuorary carnings holding order for
the same employee undess the vourt for good cause shown
ctherwice orders Sections 723,353 «nd 723.154 epply to
termporary earnings holdmyg orders issued under this
section.

Comment.  Sectiva 723 U748 provides o procedure whereby the
Laxingg ageney fan obiain an order, aiter cowrt hearing, that
requires the employer to withhold all of the employee’s
carnings in excess of the amount essential {or the support of the
taxpaver and his family. An order may be obtained under
Section T23.076 that requires the withholding of more than the
amount that the state taxing ageney could require the employer
to withhold pursuunt to wn order issued by the ugency itsell
under Section 723.074. This grant of anthority is not intended as
a directive that such anthority be used generally, This extreme
remedy could be Larsh in its application and shouif;i be used
sparingly. The state taxing agency is always entitled to 2
withholding order in an amount not less than the amount
peritted to be wititheld under Section 723.050 even though

there is & court hearing on the cmployee’s claim that all of
s

@ ~FAFTARES ~TO)emua for the support of the tuxpayer et
famnily. Provision is made in subdivision () of Section 723.076 for

a temporary order divecling the employer to hold any earnings
of the emploves then or thereafter due. Such orders should be
wsed only in rure and unusual cases.
§ 723.077. Priovity of orders

723.077.  {a) Subject to subdivision (b}, an employer
upon-whom a withholding order for taxes is served shall

withhold and pay over earnings of the employvee pursuant
to such order and shall cease to withhold earnings

" withholding earnings pursuant to a priorforder, he shall

pursuant 1o any prionorder except that a withholding
order for support shall be given priority as provided in
Section 723.030. When an employer is required to

notify the judgment creditor who obtained the priogbrder
that a supervening withholding order for taxes is in effect.

~ 319~
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(bY An emplover shall nor withbolo
erployes pursuant o a xar--éé.é;?'m}hdﬁ” o
prioy withholding arder § 5
case, the :sunfaat;a_mn\
ineffective,

LATINES 2f an
er fryr Taxes if a
cebioct, aad, i osuch
rogsder for taxes s

~i

Comment, Sectin sty owith fhe prioriiy a tux

withhelding order is to be sive s with respect to other earnings
withholding arders A 1;t;ngwn Uii“f,qri«}?\%diﬁbl}nbrn}
over uny privfyorder eserpt cne for suppert or another
wnhh(.?mn;; order for taxes, As tndicated in the Comnment to
Section 723.050, « Sulpsrsmer W5y Liker priority over any |
othergorder. Thus, whers o TIFPoT Mesr s n ~eifoet and s Ty
sebsequent tax orcer & rodeived, the aimplover wili continue to
5 170) suppﬁrh;uuitheennOJnf1vﬁhhﬁkivurauanthotb$
tax order will be reduced by the amount wit h“eJ pvrauani to
the withholding order for support, Similarly, wher ,
isineffect and g’uﬁ?mrm%’nw P [ ey pem—
takes priority. See the Comments to Sections 23.03[1 agd_,/ -
723.050. However, where the priorérder s Tor the collection of Lot g et
a debt other than for taxes orffupport, the tax order displaces
the prierjorder, and the employer must withhold only pursuant
to the tax order until the tax debt is completely paid. If the
earnings withholding order for taxes is satisfied during the (5 avnings
withholding period of the prior order (Section 724.022), the (Hy Loldin
employer must then again withhold pursuant to the prioyorder. —
Where there is a prior tax order in effect, the second tax order
is ineffective; the employer may not withhold pursuant to the
second order and must promptly notify the agency which issued
or obtained the second order of the reasen for his action. See
Section 723.104¢D:).

Ae to the effect of a wage assigonment for support under

Beetion LTOL of the Clvll Cale, see Sectica TE3.031(6). Ag

indicated In the Coament to sechlion {23.031, 5 wage assigrnment for

support under Civii Code Uscblon 4704 takes pricrity over any

earnings withhiciding order. Thus, vhere a wage assigament for

support is Lo effect and n giubsequent tax order is received, the

employer will contlaue to withhold pursuant to the wage assignment,

and the smount withheld purgusnt to the tax order will be reduced

by the amcunt withi=ld pursuant to the wege assignment for support.
Similarly, where & tex order is in effect and s wage sesignment for support

iz served, the wage assigiment tesea prloriiy. BSee the Commeats to

Sectlons T23.031 and T23.030.



Withheirding perlod; netice bromin ating ordes

subdivision {bi,
ol ypursuant o 8
fom eionings of the
T ﬂ‘l!‘fi‘ ernployee
e of trz: urder.
v by, wmch
"?“ulmdmg crier
.m,*m w,zhhch:i

s;( tn(!g’}tingsar tin{i
L withholdiog
» the stete has
: hability will
ying ths Hme
': !g“lf"\fz)
O ; fﬁ;l’a*s};u pursuant
oA *Jfﬁ; s ieling L PSERS L “;f the smcunt
spacified w the srder e LeUn ;lia% i Tult o the order
is withdrawn, sxcept ihﬂ»i the order shail automatxcally
terminate cne y@ar aiter the emulovee s 0o ionger
ernployed hv ihe employer. The state shall promptly
serve on the rmlw*r 4 mnotice terminating the
mthhalciim:, order for taxes if the stete tax liability for
which the withholdiog order f{or fexes was issued is
satisfied beiore the mn;icaye; has withheld the full
ArmGuny Spé‘miﬁ?ti in the arder, and the employer shall
discontinue withhoidiag n ¢ Gmphaz‘w‘* with such notice.

Zomment.  Mobuivasior ot of Section 7830768 reguires the
empe j,r‘cr Yo withhold commenoing of the sarme Hime as with any
other order. O Secii « Subdivizion (D) provides for a
;oor:swd» wi‘thiwif‘%ing opsfer  that  requires  immediate
withhel ding. Sueh sn order should be used only in rare and
unusual cases. Suboivision {0 reguires the emplover to
withhold csrnings parsiend *fl' P withhiolding order for taxes
until the amneniy s mc, orrer has been paid in full and
provides for a antice i the fux ma bility is satisfied before the full
amount specificd in the order hes been withheld. The notice
required by Sucoon 722078 & ik llen of the notice provided by

Cortinn 05 A0 " :

M,._ssrﬁrz_;w, 2. o Mot ewlier terminated by the
conit, ihe wrdes auturnudcally ceonanaies one year after the
employee is no longer enployed by the employer. Thus, for

example, 15 the cmplovee i Laici off Bt returns to work for the
same employer within one year from the date of the layoff, the
employer me st withhoid po rsuant to the support order. On the
other hand, i the employee <oes not r2turn to work until more
than one year from the date he wus iaid off, the order expires
at the end of the year, and rothing i withheld pursuant to the
order when the empoves returng to werk,

mjcr;'u



E 723009, When renelp? ranuired

Lychs RN & 1 L gy et mioia . 5 -
[R5 N8 EE-REL ¢ B S de S EY PR FTRCEA S SR ]
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grninnis el H ASTRES

; b withholding
order for faves ol reguested in
.

writiay thal be Doy

P OATTRGLIELVE,

& 723.080

TR _
any other notice o
enepier 4y

anaicong avder for teaes or of

cenl ceipared nder this
v B orGer for takes
be an g prepeid, ur by
gny autho W -2 withholding
greier for fauos s wtinn s reopived by the
emplover, Service ol or the peoviding of, any athor
gotice o docunment regurad 1o be served or provided
gader this chepter iu conoection with = withhelding
arder for taxes is complete when the notice or document
is deposited in the ool addressed to the last known
address of the person on whom it is served or to whom

it is to be provided.

Comment.  Scction 723080 provides speciel provisions for
service of notices. doenarents, and ordory under this article. This
specitl service provision 1s in liew ol the one preseribed by
Scetion 723 1.

3
so ko v

;ob e el ey
OB HReRERN I

§ 723.081  Forms

783.08]. Except for the forms veferred o in Section
793,076, the state shall prescribe the form of any order,
notice, or other document reguired by this chapter in
ponnection  with & withholding order for taxes
notwithstanding Sections T23.100 apd T23.120, and any
fortm so prescribed is deemed to comply with this
chapter.

Comment. Section 721081 rogmires that forms used in
connection with this articis be presorihed by the state taxing
agency administering the purteeular tex law except that the
Judiciat Counci! prescribes the forme tsed @ connection with
eourt issued orders usder Section 723076,

§ 723,082 Review of tox Hobility

793,082, No review of the mxpaver’s tax lability shall
be permitted in sny cowrt proceedings under this
chapter,

Comment.  Section 723082 nskes clear that (ke court, in a
proceeding te determmne whether & withholding order for taxes
should be modified or termineted becsuse of hardship, may not
review the taxpayer's tax hability,

#F - -
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§ 723.082. Estund of amployer's service choarge
TE3083. H the stele deteimines hat . withholding

order for texes has beer imued in error or the! there B ne
tux lability, the stake mav refund to the emipiovee any
amounts deducted by s amplover Dussuant to Section
T23.024.

Comment. Sechion 753082 anthorizer the steie (o refund the
esnployer’s service ehavge to the sroployes i the withholding
order for taxes is isved o error or there s ao bex dability,

§ 723084, Woraw or aciice daomed withholding order for taxes

T23.084. Wher= a werrant aobice of ievy, or notice or
order to withhicld (refeired to in subdivigior (b} of
Section 723070 is served un ihe empiloyey, {t shali he
deemcd to he a withholding avder for taxes f the form
provides notice ou ity faec et i {3 to be trested 85 a
withhendiog oo for faxes ar o any esvaings that are
subject to the provisions of thiv chepter,

Comment. Sectinn TZ1IG1 dedle with the situstion where it is
not clewr whether au emplovereinployee refutionship exists.
The warramt, notice of levy, or totice or order to withhold may
be fssued on the swsuraption the taxpa; an independent
contractor. Howover, so thet “he teapsyer sunnst avaid the
withholding by claiming that he is an essployse and that his
carnings may be withbeld oniy puesient o on carnibgs
withhiolding order, Section M4 grovides that the warrant,
natice, or order may regeire thet it be treated a3 an earnings
withholding wreder & the taxpaver =« emploves

Article 5. Procedurs for Bsusnee of
farnirgs Wikhbolding Orders

§ 723100, Judiini Councll authorinet b preseribbe practics and
e prococyre

723.100. Notwithstanaing say cther provision of law,
the judicial Counci! may provide by rile {or the practice
and procedure mn proceediogs unde Husehapter except
for the state's admindabretive heero.o: provided by
Article 4 (comuoes cing witl Sechon TS0

Comment. Article 5 outhnes geaerally the provedure for
issuznee end review of an esrnings withholding order; however,
Soction T23.100 authorizer the Judivial Couneil to provide by
rule for the practice and procedure in proceedings under this
chapter. The state tax agency prescribes the ruies of procedure
for administrative hearings under Article 4 {withholding orders

for taxes}.

. g;;ﬂ: ;f —



§ 723.101. BService

723.101. {a) Ap earnings withhilding order shall be served upon
ﬁhe employer by delivgry cf the order to any of the following:

{1} The managing agent ur person in charge of the branch or
office where the employee works or the office froam which he is paid.

(2} &ny perscn tc whom & copy of the summons and of the complaint
may be delivered to make service bn the exployer under Article L {com-
mencing with Secticn 416.10) of Chapter & of Title 5 of Pert 2,

(b} Bervice of an carniogs witﬁholding order shall be made by
personal delivery as provided in Section Li5.10 or 415.20 or by delivery
by registered or certified mail, postage prepald, with return recelipt
reguested. When serv;cé is made by meil, service 1s completed at the time
the return receipt is executed by or on behelf of the reciplent. If the
levying officer attempts service by mall under this subdivigion and he
doea not receive & return receipt within 15 days from the date of deposit
in the mail of the esrnings witbholding order, he shall make service aa
provided in Article 3 {cemmenqing with Section 415.10) of Chapter 4
of Title % of Part 2.

(e} Service of any notice or document under this chapter may be
made in the seme manner ag an earnings withhelding order. If service is
made on the employer afier hils employer's return hes been recelved by the
levying officer, the service shall be made by registered or certlifled
mail, poaiage prepaid, with return receipt requested, on the person
designated in the employer's return to receive notices and at the address
indicated in the employer's return, whether or not such address is within

. ¢ subdivision,
the county. Nothing in this -~ ~Jbrecludes service by perscnal delivery

on the person designeted in the employer's retura.

42~



Comment . decllopn T23.101 enecifies the manner of service
under this chephter. Although persunel delivery ls authorized,
it is anticipated that corvience znd economy of service by mail
wili result in the general use ¢ i3 netiod. Subdivision (b)
regquires personal foiivery by tie levying officer where mail service
is apparently ineffective beceuse ; returp receipt has not been received
by the levying officer wilthin 1% days after the order is meiled. As
to gervice of withholding crders for taxes, see Section 723.080.
Subdivision (¢} mekes clrar that, after the levyBng officer has
reéeived the employer's retwrn, service cf any notice or document
under this chapter is;to be made on the person, and at the address,
indicated in the employer's return. See Sectlons 723.101{c) and
723.126(b)(5). See alsc, for exampie, the Comment to Section

T23.027.

§ 723.102. Application for issuance of earnings withholding order

723.102. (a} If a writ of execution has been lssued to the
county where the judgment debtor's emplcyer i{s toc be served and
the time for the return of the rit under subdivision {a) of
Section 683 has not expired, s judgment creditor may apply for
the issuance of an esrnings withholding order by filing an
appilcation, in the form prescribed by the Judlcial Council, with
8 levying officer in such cvounty whe shall promptly issue an
earnings withholding order in the form prescribed pursuant to

Sectlions 723.120 and T23.125.
(b} This section does not apply where the earpings withholding

order i8 a withholding order for taxes,

Comment. Subdivision {a) of Section 723.102 requires a Jjudgment
creditor to a?piy for an earnings withholding order to the levying

officer in the county where the order ls to be served, As 8 prerequlsite



to applylng for the =arnings withholding order, the Judgment
creditor must have obtelined the lssuance of & writ of execution to the
county where the crder li tc be served. See Section 723.101 {place where

service may be made). For the required content of the application,

see Section 723.121. Ar earnipgs withholding order shali be promptly
Issued on the ex parvte applicatlen of s judgment creditor. The debtar
may claipn an exemprion pﬁ:guaﬁt to Section 723, 1445, have such order
modified or terwminated, aﬁd aven recover frow the creditor amounts with-
held and paid over pursuant to such order; but this does not affect the

initisl fssuance of the order. The carnings withholding order will be
effective only if served befofe the time for the return of the writ under
suhdivision {(a) of Sectlon 683 has expired. 3Jee Section T723.103(c}.
For apeclal pruvia@ong regarding the igsuance of s withholding
order for taxes, see Articie 4 {commencing with Section T23.070).

§ 723.103. Service of order and informetion on employer

723.103. (&) The levying officer shall serve upon the dusignated
empicyer all of the following:

(1) The original and one copy of the earnings withholding corder.

{2) The form for the empluyer's return.

{3) The notice to employee of esrnings withholding order in the

form preseribed pursuant to Sectioms T723.120 and 723.122.
(b} At the Hme he makes service vursuant to
subdivision (&), the jvwyeet oisioer - shall provide the
employer with a2 copy of the employer’s instructions and
withholding tables referred o in Section 723,127 The
Judicial Councit may adopt rules preseribing the
circurnsténces when compliance with this subdivision is
not required.
{¢) No earnings withbholding order shail be served upou the employer

after the time specified in subdivision (&} of Section 683 for the
return of the writ of exccution under which the order was issued

hes expired.

Y-



Comnent. Section T23%.10% prescrlibes what must be served upon
the employer by the levying officer and when puch service must be
accompilshed toc be effective. Service o the earnings witbholding

order must be completed befors the writ is returnable. SJee 3ectlon

0 e
653 {writ may be made returaable noi less thangmore than £0 days after

1ts recelpt by the levying officer).. See ziso Sectlon TO3.026{c}.
Secbion 7E%.10% requirss thal the smplysr be supplied with

a copy of the sarnings withbolding orcer an? with a notice advising

the employee of the effect of the esranings witbholding osrder and bla
rights with reapect to the order. The employer is reqguired to dellver
these papers to the employee within ten days of service. See Section
723.10k. The perscn 0o be served and the maaner of gervice of the
earnings witnholding order and related documents is specified in

Section T23.101.

§ 723.104. Delivary of pupers fo empioyes; amployer's return

793.104. Any empioyer who is served with an earnings
withholding order shull:

(a) Deliver to the judgment debtor & copy of the
earnings withholding order and the nofice to employee
of earnings withholding order within ten days frum the
date of service. If the judgment debtor is no longer
employed by the empiloyer and the employer does not
owe him any earhings. the employer is not required to
make such delivery. The emplover is not subject to any
civil liability far feilure %o comply with this subdivislon.
Nothing in this subdivision liaits the power of & court
to held the employer in contempt of court for fallure to
comply with this subdivision.

(b) Complete the employer’s teturn on the form
provided by the levying officer: and mail it by
first-class mail, postage prepaid, to the levg g oddicer
within 18 days from the date of service, If the
eartings withholding order is ineffective, the employer
shall state in his employer’s return that he is not
complying with the order for this reason and shall return
the order to the levy ng etficesr with the employer’s
return.

..gf:ri—



Comment. Section 723104 requires the ernpioyer o deliver to
the employee a4 copy of the order and & notice advising the
employee of his riphts.

§ sebion 723.104 also requires the cmployer to fill sut and mail

an employer’s returnito fhe levg ng off.cor who serves an

earnings withholding order. Such a return st be made even

though the order is not given effect. See Comiment to Section

793.023. If the order is not given effect, the employer must

indicate the reason and returi the order. For the form of the
return, sce Section 723,126,

The last two sentences of subdivision (8} make clear tﬁat
an employer i8 not liablé for civil damages if he fails to give
the employee the notice advising the employee of his rights.
The sectlon does not preclude the Labor Commissinner from taklng
action under the Labor Code if fhe employer consistently falls to
give his employeee the notice be is required to delifer under sub-
division (a). Moreover, although the employer is not civilly
lisble, he may be subject to puniehment for contempt. This would
be appropriate where the employer fai;s to glve the emplpyee notice
out of malice or willful neglect but would not be appropriate where

't:he employer merely insdvertently fails to give the notice. -
§ 723.705. Judgmeni debtor's cloim of exemption

793.105. (a) A judgment debtor may claim an
exemption under Secticn 724Ds1 if:

{1) No prior hearing has been held with respect to the
earnings withholding order; ar |

{2) There has been a material change in
circumstances since the timne of the last prior hearing on
the earnings withholding order.

. (b) A claim of exemption shall be made by filing with

the levying officer an o:iginal and one copy of (i} the judgment debtor's
claim of exemption and (2) the iudgment debzor's financial statement.

(c) Upon the filing of the claim of exemption, the levying officer
shall promptly send to the judgments

G};d-;t'or by first-class mail, postage prepaid, all of the
following:

(1} A copy of the claim of exemption.

{2) A copy of the financial statement,

{(3) A notice of claim of exemption, steting that the
claim of exemption has been filed and that the earnings
withholding order will be terminated, or modified to
reflect the amount of earnings claimed to be exempt in




the claim of exemption, unless a ootice of opposition to

the claim of exemption is filed with the tevyng ctficer by the

judgment creditor within 10 days after the date of the

mailing of the notice of daim of exemption.

{(d) Ajudgment croditor who desires to contest a claim

of exemption shall, within 10 days after the date of the

mailing of the notize of claim of exemption, file with the
levyind officer & potice of opposition to the claim of

exemption.

{e} I thelevyig Hucer does not receive a_notice of . .
opposiiion within the 10-day peried, he shallf “the Y :
employer : one of the
following: .

{1) A notice that the earnings withholding order has
been terminated if all of the judgment debtor's earnings
was claimed to be exempt.
(2) A modified earnings withholding order which
reflects the emount of earnings clsimed to be exempt in
the claim of exemption if only a portion of the judgment
debtor's earnings was claimed to be exempt.
(£} If a notice of opposition to the claim of exemption
1g filed with the lewvying officer within the 10-day period, the levying

officer shall promptly file the Judgment debtor's elaim of exemption
and financial statement and the notice of opposition to the claim
of exemption with the cowrt clerk snd the court clerk shall set the
matter for hearing, which hesring shall be held within 15 days
after the date the documents are filed with the court clerk

by the levying officer. The court clerk shall send

a notice of the time and place of the hearing to the
judgment debtor and judgment creditor by first-class
mail, postage prepaid. The notice shall be deposited in
the mail at least 10 days before the day set for hearing.

(g)" If, after hearing, the court orders that the earnings
withholding order be modified or terminated, the clerk

ghall prowptly transmit a certified copv of the order to the levying

officer who shall promptly SerWd O

the employer of the judgment debtor (1) a copy of the
modified earnings withholding order or (2) a notice that
the earnings withholding order has been terminated. The
court may order that the earnings withholding order be
terminated as of u date which precedes the date of

hearing. 7). .

QIf‘tie court determines that any amount withheld pursuant to fhe earnings

witbholding order shall he paid to the judgment dehtor, the court may

make an order directing the persun who bholds such amount to pay it to the

Judgment dekior.

-



(h) If the earnings withholding order is terminated by
the court, unless the court otherwise orders or unless
there is a material change of circumstances since the time
of the last prior hearing on the earnings withholding
order, the judgment creditor may not apply for another
earnings withholding order directed to the same
employer with respect to the same judgment debtor for
a period of 130 days following the date of service of the
earnings withholding order or 60 days after the date of
the termination of the order, whichever is later. | '

(i} 1fan employer has withheld and paid over amounts
pursuant to an earnings withholding order after the date .
of termination of such order but prior to the receipt of
notice of its te;rmination, the judgment debtor may
recover such amounts only from the levying officer 1f he still holda .

!lrt-l_ch amounts or, if such amounts have been paid over to the judgment

creditor, from il jasdmeq§;{j£5_¢_i£gl'1}

_erec e _
(f the employer has withheld amounts pursuant to an .
earnings withholding order after terminacion of the order
but has not paid ovér sheh amounts to the Jevying

>ificor, the employer shallpay over such amounts to the
+ judgment debtor,

(j) An appeal lies from agy court order under this section
modifying or terminating an earnings withholding order. Such appesal ]
shall be taken in the manner provided for appeals in the cox;rt in
which the _preceeding is had. An appeal by the judgment creditor from an -
order modifying or ‘terminating the earnings withholding order d&.s not

stay the order from which the appeal is taken. Notwithstanding the

. MWW: wd-ﬁkoloﬂutq'ntlw‘_,
appeal, until such time a8 C. seset aside or moc}ified, the
g B claiin of Sreuwpflom e Mofmuﬁﬂo’f'
order] CESETR e shall be given the s effect
| ]

as 1f the appeal had not been taken.

Comment. Section 23,105 ontlines penerally the procedure for the
hearit}g of a debtor's claims for the exemptlon under Section 723.051.
Section 690.50 is not spplicable.

A debtor is not fimited as to the time within which he must
claim an exemption. However, unless there has been a material
change in either his fncome or his needs, he may cliim an
exemption only once during the period the order is in effect.
See subdivision (a). A similar linitation applies to a judgment
creditor; if a withholding, order is terminated by the court, the
judgment creditor may not pply for the issuance of an earnings . -
withholding order directed to the same employer for the same
debtor for 130 days following the date of service of & prior

e



terminated order or 60 davs atter the date of termipation,
whichover i later, unloss the onurt ordens ocherwisze or there s
a thaterial change in circumstances. Sec subdivision th).

A claim of evemption is made by the debtor by filing an
original and one copy of his clann of cxemption and ’
his fipancisl sietemeni. Stibdivision (b, For the form
ducumenty, s Sections 723023 una 723.124. Upon

roceipt of these docmments, Fhe m%ﬁ wred o Gid.te
copies of the appiiziion and finaneial statement 1o the creditor,
together with a notec of the clann of exemption which advises
the ercditor of the eifect of the cluge, % -c subdivision {e)
The judgment ereditor whe contests the claim of exemption
st Ble a notiee of onposition within 82 days. Subdivision (d).
If ne notice of appesiting 1a filed, the levving vfficer gserves on the

f tt’.’h’ﬁ"

ginployer a nutive fermituating the order or, if the cleim of
exemption sts un ansount e iudgment deotor believes should
be withheld pursusns fo the order (see Section 723.123), the levying

servog O )
cofficer Athe enployer o modified order in the amount indicated in

the claim of exemption. Subdivisien {E}‘. Service of the notice of
termination or mog@ified order is tc be made on the perscn, and at the
address, indicated in the employer's return. See Sections 723.10i(c)

and 723.126{b)(5). If the judgment creditor's notice of opposition is
filed within 10 days, the levying officer flles the documents with

the court clerk who sets the matier for hearing and notifles dboth

perties. Subdivision {f)}.

After hearing, the court may order that the earnings
withholding order e modified ¢r even terminated. The date
fixed for termination of the order may precede the date of the

hearing. See subdivision (). The courr may order amounts wilthheld 1in
excess of the amount determined to be proper to be paid to the judgmeat

debtor. See subdivision {9). Where the date of termination is

made retroactive, sn emplover may have aiready withheld and
paid over pursuant 2 the ewnings withholding order prior to
receipt of motice of termunotion. Subuivisionn (§) of Section
723,022 mukes chear that the emplover is not liable to the debtor

" Jor such amounts, and subd.visien ) of Section 723.105 : favw;;c,
authorizes the debtor o recover such amounts from o;(-‘.a.,,— P
sditor. Where amowits save been withheld but not yet paid YUF pat iy 7

G cved. bor

over to the)eceshiy, the employer is required to pay those *
amounts o the emplovee judgment debtor. See subdivision (i),

CH'I'he procedure for cleleing the oxempticon provided by Section 723,052 1is

specified in that section,

G~
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Subdivision (i) continves Sre ~ai¢ that @u appeal may be
taken from the court's ¢rder aliowizg or dauying She clalm of
exemption in whole or in Tarv. Yeos sestion 699.50(m}. However,
the rule formerly provided iy the Last ssnsence of subdivieion {}) of
Section 09C.50 thst an-appeal Ty bhe audgrent lz:r&ﬂ.ii;tsr prevented
the release ot the wilhbeld earningr of “he judzwent debtor is not
contlmied, | dnder subdivizion () of Seelion 723109, until - ,

arod ey ot Fe st it G 2oomnig s wbh kel oveles

such time ap the urder ;fausaids el pmednaenss is set
) e - s . . - s
. ﬁgk'?‘[%ﬂ_‘f% (05 2 O F T &‘F 3%»10*"# Lo .‘MF

—— »

acice or modified. the a;fﬁe}gré‘fﬁ%ﬂ be glren the same effect-\_":“_"_,

as 1if the appeal bad not been taken.

§ 723.306. | Findfings not reauvired
723106, Ne fodings shall e cequired in  court
proceedings under this chapter,

Commeni. Section 723.106 ix cornparable to a provision found
inn subdivision (1} of Section 683,30 {cleimns for exemption).

§ 723107, limitoticn on  abloining odditionsl  earnings
withholding orders ‘ '

723.107. If an employer withholds earnings pursuant
to an earnings withholding crder, the judgment creditor
who obtained the ovder may nst cause another carnings withholding order

to be served on the same employer requiring him to withhold earnings of
the same employee during the @ dave following the expiration of the prior
earnings withholding order,

Commont. Section T23.107 precludes o creditor who has .
obtained un egrnings withholding order which has gone into  ({, be
C IR another ordor TR I ay peniad § qervedd

a foliowing the expivadon of hir prio: order, The purpose of this
. limitation is to eive sther creditors o A8 -dav oeriod durine which
their earnings withholding orders can be served while the

original creditor is precluded from: competing with them. The
" original ereditor may appty for the second earnings withholding
‘ order either before or after his prior order ezpires. But service
of the second order on the same employer while the original
order is in effect will be ineffective under Section 723.023, and -
service during the 10-day period following expiration of the
= original order i= prohihited oo Sentien 723,107, Even though



the 10-dey moratoriuve pericd 2z vialsted, the omployer
may act pursusnt o what has beeyw served upen hin. See
Section 723.154. O3f course, atter the gxpiration of the W-day
period, the original ereditor ix trestsd like any other creditor. |
It should be noted that each agan.cy of the state is consudered

a separate entily for the purposes +f this chapter. See Section

723,011 {dy. Hence, even though one ayency has been making .
collection, 4 second ageney maty surve an carnings withholding

order within the 10-dayv periad provided in this section.

Articie 8 Forms: Fuagdoyer's Latroctions;
Withnoiding Tables

§ 723.120. Judicied Council to prescribe forms

723.120. The Judicial Council shall preseribe the form
of the applications, notices, claims of exemption, orders,”
and other documents required by this chapter and only
such forms may be used to imnplement this chupter. Any
such form prescribed by the Judicial Council is deemed to
comply with this chapter.

" Comment. Section 723.120 requires the Judicial Council to
prescribe the forms necessary for the purposes of this chapter.
Varicus sections prescribe information to be contained in the
forms; but the Judicial Council has complete authority to adopt
and revise the forms as necessary and may require additional
information in the forms or may omit information from the
forms that it determines is unnecessary.

§ 723.12 1. Application for eornings withholding order

723.12F. The “application for issuance of earnings
withholding order ™ shall be exécuted under cath and shall
include all of the following:
- {a) The name and last known address of the judgmen
debtor and, if known, his social security number. '
{b} The name and address of the judgment creditor.
{c) The court where the judgment was entered and
the date the judgment was entered.

(d} The date of fssuance of a writ of executlon to the county

where the earnings withholding vrder is scught and che date the writ
is returnebledrdey sdadivisirm (o) a’} Cechuon I3,

fe) The amount sought to be coilected, indicating the
amount of the judgment, plus additional acecrued itemns,
less partial satisfactions, it any.
{#) "The name and address of the empiloyer to whom
the order will be directed.
The name and sddress of the person to whom the
withheld money is to be paid by “the levying otficer,

-5t~



Comment.  Shbwough Sechon 733,121 requives the application
fo e execuied “under oath” vhis miay generally be done by a
statoient spned ender penslts of peruny. See Section J015.5.
‘The actusi form for the apolication & vreseribed by the judicial

Lounel. Seo Section 723100,

§ 723.122, Notice of apslication . ’

i
723122 THe “notice to emplovec o) Carnings
withholding order” shall iniorm the judgment debtor of all '
of the following: , )
{a) The vaved emalover has hess ordered to
withhold from the earaing: of the judgment debtor the
‘medmum amounts alowad by lew, or such other /0 '
arnounts ax sre spcoified in deporder, sad to pay these I\:..;mm 1
amounts over fo the levving ofiiser for f:r.cir;smi_ttalq o the parson

gpecificd in the order 4n puyment of the judemert described in the order.
(b} The marimun. amounts allowed by law to be
withheld pursuant to Scoten 720030 on illustrative
amounts of earnings.
(¢} No araount can be withheld from the sarnings of
a Judgment debtor which ke can prove is accessary for the. support of
the debtor or the debtor's family supperted in whole or in part by

the debtor.

(d) If a judgment debtor wishes a court hearin g
prove that smounts should not be withheid gfr::m hti‘:

earnings because they are necessary for the support of the debtor or the
debtor's family supported iIn whole or in part by the debtor, he shall file
with the levying officer ap originel and cne copy of

the "judgment debtorfs claim of exemption” and an

original snd ane copy ~ 'Y

Cof the “fudgment debtor's fnancial statement.” The
notice shall also advise the judgment debior that the
claim of exemption forn end the financial statement

form may be cbtainad at the oifice of the levying officer who shall have

the forms available ar his offfce.

(e) Under Section 300 of the Labor Code, the judgment debtor may
revoke an assignment of wages or salary to be earned after ‘the time of
the revocation uvaless the assignment ia made pursuant to Section 4701
of the Civil Code, '

Commant. The actual form for the notice of application is
preseribed by the Judicial Council. See Section 723.120.

~G2-
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§ 72324 Judgment debisr’s Linancial statement

723.124.  The “judgment debter’s financial statement™
shall be exccuted under vath and shall include all of the
following information:.

{a) Name, age, and relationship of all persons
dependent upon {udgment debter’s income, .

{b) All sources of the judgment debtor's earnings and
other income and the amounts of such earnings and other
income.

{c) All sourees and the amounts of earaings and other

income of the persons listed in subdivision (s).

(d) A listing of all assets of the judgment debtor and
of the persons listed in subdivision (a) and the value of
such assets,

{e) AL cutstanding obligations of the judgment
dehtor.

() Whether gny earnings withhoiding orders are in
sffect for the judgment dentor or the persons Hsted In
subdivision (2}, ‘

{g} Whether any orders made under Segtion 4701 of the Tivil Code

are in effect for the indepment debtor or che persens listed in sub-

divieion {a}.

Comment. Aithomgh Section 723124 requires the financial
statement to be erecuted “under cath,” this may generaily be
done by a statement signed under penalty of perjury. See
Section 20455 The acraul Jorm for the financiy. statement is
prescribecd by the judicial Council. See Section 723,120,



e A B g PR R P g T i
é ;"2-.}_ e B Eregeiiegh IR A1 B L EA

ey @ pw T SR S J SRPUR . UL 1

Fot SR sipngn withhloing cedar” shell
inclugs TR

jal

ang. o bnew
it The
e ppder iz
oy the o

rgte the judg

E

hag g
IR Camsres of chs writ of execution to the county

whers the ecrnipes wiihioldiug ovder 1 eought and the date the writ

- . PO T R
ta verurnanle deoes pokoliv £ L e} Footiom 63,

(r;mximum eryormit thet meay be withheld pursuant to the
order (the mmount of the judgment, pius additional
accrued items, iess partial satisfactions, if any), *

4) A description of the withholding period and an
order to the emplover o withhold from the earnings of
the judgmen: debtor the amount required by law to be
withhe!d or the amount specifiad in the order, a5 the case
may be, during sach periad, .

(5} An order o the cmmover (o pay over to the

ié Vifiv .::_s-ff: feey N at u specified
address the amournt reguired to be withheld pursuent to
the order in the muruer and within the Ymes provided
by law.

(h) An order that the ewmplover il out the
“employer's rewwrn’ and veturn it by first class rmadl,
postage prepumc, o fiw eV nag
oflivwe ut ¢ epecilod address within 15 days after
service of the earningy withholding order. i

(y A order that the employer deliver to the
judgment debtor a cony of the esrnings withholding
order apd ths netice o smployse of errnings
withholding order” witiin 10 days sfter service of the
earningy withholding order; but, if the judgment debtor
i nio longer employed by the emiployer and the employer
does not owe him any sarnings, the amployver is not
required to make such delivery.

() The nams snd address of the lew ying officen

Comment. Ssobon 723185 wwecifies the informatipn, 1o be
included in the srenmings withholding order, The form of the
order is preseribed by the fuizial Ceoncil, See Section 723.120,
Special forms are preseritexd {or earnings withholding creers for
taxes. See Socticn 723050 '




Y 23260 bmploye s soefuin

TS0, (&) The Teripinjed’s rewen”  rhall be
executed undor oath, The form for the return provided
tg the employer shall cage gfl _gf the f{ollowing
information: floyging |

,q ) v T IR
(1} Thesrierne gad aridress o7 the™y
form is W be returned. _ ,

{2y A dirention that the farm be mndled to #¢ fevrmg officer
by first-olnss mail, postage prepaid, no laier then 15 days
after the date of service of the ceraings withholding
orees. o

{4y The nsras eod addroes of the luagment debtor

and, i known, his sociel security ruumber

(b, in sddition, the empluvers return fonm shall
regiize the employer to wupply ot of the following
infarmation

(1} Whether the judgineni debior is now einployed by
the anpioyor or wietho dhe unpicver otherwise owes
hir earmings.

(@ i the judmaent deblor v smployed by the
employer or the eqnpioyer otherwise owes hirm earnings,
the amount of his eeraing: for the last pay period and the
length of this gey peitod

{3) Whather the emplover 8 prasentiy required to
comply with & prior cernings withholding order and, if so,
the name of the judginen: rreditor whe seoured the prior
order, the SECERER iscued such order, the date it was
issued, the date it was sevved, and the expiration date o
such order.

¢ whom the

JPE’,:'ﬂg o‘{'ﬁ'cer .
w ho

(4) Whether che empluver Lo presently requirsd to comply with an

ordar made purstont to Bectlon 4701 of che Cdwdl Oode ond, 1f eo, the
court which issued cuobh ordo. ant rhe dare (0 vae :
: .t rhe date it vge fssued end any

other informntion bie Judiclel Council detormines is needed to

ldentify the ordsr.

, (‘j} Tha pame and addraze ~7 She person b0 whom notices
%
to the emplioyer are to be sent. a

Commert.  Sectinn 725188 wpecifies the informubion to be
included in the empiover's iotien. The firm for the return is
prescribed by the Ndioa! Cosncil See Soction 793,120
Although Section 725125 ceruires the employer's return hln be

exeeuted “under cath,” Gns miny sererally be done by i
statement sicned under ponalt of cerinry. See Section 2015.5.




§ 722.127. FEmploycr's instosctions cnd withholding tobles

723.127. ‘a) The juiciai Coumwil shell prepare
“employet’s instrucrions’ for ciniloyers and revise or
supplement these instructions io reflect changes in the
law or rules reguigting the withholding of earnings.

(b} Except'io the extent that they are included in the
forms required to be provided to tac employer by the
levying officer,  the Judieisi Coun~ shell nublish

and provide to the levying officers coples of -the employer's
{nstructions and the withholding tables adopted pursuant -
to Section T23.050.. _ o

Comment. Section 723.127 requirés the
preparation of - employer’s instroctions that provide the
employer with the information he needs to comply with the

w. The SESEER provides the employer with a copy of the
employer's instructions with the curnings withholding order.
See Section 723.103.

§ 723.128. Judgment creditor's notice of opposition

723.128, The "judgment.creditor'a notice of opposition to the
claim 'of exemption" shall be eiecuted under cath and ahall include
all of the following:

(a) The name and last known address of the judgment debtor and, 1if
known, his social secuvity number.

(b} The name and addréss of the judgment creditor.

(c) The date of mailing of the notice of claim of exemption.

{(d) The amourt of the judgment debtor's claim of exemption which
the judgment creditor claims 1s not exempt.

{e) The factuel and legal grounds for the judgment creditor's oppo~
sition to the claim of exemption.

Comment. Section 723,128 specifiea the information to be included
in the judgment creditor's notice of opposition to the claim of exemp-
tion. The form is prescribed by the Judicial Council. See Sectliom
723.120. Although Section 723.128 requires the nebtea to
be executed "under oath," this may generally be dome by a statement
pigned under penalty of perjury. See Section 2015.5.
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Article 7. Administration and Enforcement

§ 723.150. Rules .,

723.150. The Judicial Council shall adopt rules for the
administration of this chapter, including rules prescribing
the pay period or period. to which various forms of
prepaid or deferred earnings are to be allocated and the
method of computing the amount to be withheld from
such forms of earnings under Section 723.050.

Comment. Section 723.130 requires that rules be adopted for
the administration of this chapter. Such rules inciude specific
requirements regarding the treatment of various forms of
prepaid and deferred earnings such as, but not limited to,
commissions, bonuses, retrcactive pay increases, vacation
benefits, prepatd earnings, advances, and draw account
payments.

§ 723.15%.  Liaison with federal administrator

723.151. The Judicial Council may perform all acts.
required by the Administrator of the Wage and Hour
. Division of the United States Department of Labor as
- conditions to exemption of this state from the earnings
garnishment provisions of the Consumer Credit
Protection Act of 1968 (15 U.S.C. Secs. 1671-1677),
including, but not limited to:

(a) Representing and acting on behalf of the state in
relation to the Administrator of the Wage and Hour .
Division and his representatives with regard to any matter
relating to, or arising out of, the application,
interpretation, and enforcement of the laws of this state
regulating withholding of earnings.

(b) Submitting to the Administrator of the Wage and
Hour Division in duplicate and on a current basis, a
certified copy of every statute of this state affecting
earnings withholding, and a certified copy of any decision
in any case involving any of those statutes, made by the
Supreme Court of this state.

(¢} Submitting to the Administrator of the Wage and
Hour Division any information relating to the
enforcement of earnings withholding laws of this state
which he may request.

Comment. Section 723.151 authorizes the Judicial Council to
do whatever is required by the federal administrator to obtain
and maintain a state exemption from the earnings garnishment
provisions of the Consumer Credit Protection Act. A similarly
broad grant of power as that contained in the first paragraph of
Section 723.151 is found in Government Code Section 25210
(county participation in Economic Opportunity Act of 1964).
Subdivisions (a), (b}, and (c}) are based on the language of 29
Code of Federal Regulations Section 870.55(a)}, requiring the
state administrator to act as laison with the federal
administrator.
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§ 723.152. Froudulent withholding by employer

723.152. If an employer withholds earnings pursuant
to this chapter and, with the intent to defraud either the
'} nt creditor or the judgment debtor, fails to pay
withheld earnings over to the'levying officer

the amployer is guilty of a misdemeanor, -

Comment. Section 723.152 is based on Labor Code Section 227
}i:ﬂdure to make agreed payrents to health, welfare, or similar
W)

§ 723.153. Emplloyer not to defer or accalerate payment of
Tarnings
- 723.153. {a) Nc amployer shall defer or accelerate
any payrnent of earnings to an employee with the intent
. to defeat or diminish thojcreditor’ 2
. earnings withholding order issued pursuan : -
* procedures provided by this chapter. . . .
- (b} If'an employer violates this section, the judgment .
creditor may bring a civil action against the employer to
recover the amount that would have been - withheld. .
and paid cvert pursuant to this chapter had the .
- employer not violated this section, The remedy provided
by this sul:division is not exclusive.

Comment. Section: T23.132 makes clear that an employer may
neither defer nor acceierate payment of eurnings to an
employee in an attempt to avoid compliance with an earnings
withholding orcer snd specities the measure of damages in case

of a violation.

§ 723.154. Remedies of judgment creditor; limitation of
: employer's liability

723.154. (a) If an employer fails to withhold or to pay
over the amount he is required to withhold and pay over |
Eununnt to this chapter, the judgment creditor ma .
ring a civil action against such employer to recover '
amount. The remedy provided by this subdivision is not
exclusive.
. {b) Notwithstanding subdivision (a), an employer
who complies with any written order or written notice
which purports to be given or served in accordance with
the provisions of this chapter is not subject to any civil or
eriminal liability for such compliance unless he has
actively participated in a fraud.
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Commant. Soction T2h004 suthorizes suit by a creditor
agairist an emplover toth where the emplover fuils to withhold
properly and where he fails to pay over amounts withheld. This
remedy is independent of the procedure provided in Chapter
2 (Sections 717-T23) of thiz puart, and Section 723.134 makes
clear thut wp piaacntel proveedings under Chapter 2 are not a
prerequisitc to st by the treditcr against the employer.
Whether or notb the court can order the employer to withhold
and payv over in & Chapter € proceeding is 4 matter not dealt
with in the Employees” Farnings Protection Law.

Subdivisiont (b}, makes clear thae an emplover is protected
from liubility where he compiies with an order or written notice

T aluch appuears proper an il tace. Occasionally, through

mistake, inadvertence, or even deliberate miscondutt, sn
employer may be sent an order or notice which appears valid
but which has heen gnproperly obtiined or served. For

ZRample, 9 CFCAItor miuyy vl the $#-day moratorivm on
service of 1 second earnings withlolding order. See Section
723.107 and Comment thereto. The emplayer is not reguired in
such circumstances to go bryond the document itself and is not
subject to liability where he complies with its directions and is
not actively participating in a fraud. The remedy of the injured
party in such a case is to proceed ugainst the persan who

falsified the document or who improperly obtained-?d
the documentor Caumdd i Fo be mmahﬂ‘eﬁ( be SWCA.

This section also makes clear that, where an employer is
complying with a prior order, he is not liable for failing to
comply with + subsequent valid order—-even though the prior
order is in fact invalid—urtless he is actively participating in a
fraud.

GOVERNMENT CODE
§ 26750 (added).

Fee under Employees' Farnings Protection Law

‘_SEC.'g. Section 26750 {8 added to the Government Code, te read:

26750. (2} The fee for serving en earnings withholding order -

utnder the Employees' Earnings Protection Law, Chapter 2.5 {commencing
with Section 723.010) of Title 9 of Part ? of the Code of Civil Procedure,
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including but not limited to the costs of postage or traveling and for
performing all other duties of the Levying officer under thet law with
respect to such levy ds ufy doliave avd 1400y cents ($6.50).

{b) Ne additiuml‘ Fops, coste, 0r cxsepges may be charged by the
levylng officer for performing afs duties wnder the Employé-ea' Earnings
Protection Law, Chapter 2.7 {comwencing with Seccion 723.010) of Title g

of Part 2 nf the Code of Civii Procedure,

Comment. Jeciion 26750 provides for a one-tlme fee of 56.50 for
performance of the Levyiug =fficer's dutfes under the Fmployeea' Earnings

Protection Naw, CLedn of €ivil Procedure Sections 723,010-723.154.

Labor Code
§ 300 {amended}. ‘Woge nassignments

SEC. 9 ‘Sectinn 300 of the Labor Code, as amended by Chapter 1516
of the Statutes of 1974, is amended to read:

- 300. (a) As usede in this section, the phrase
“assignment of wages " includes the sale or assignment of,
or giving of an order for, wages or sa!arz, '

{but does not include an order or assignment made pursuant to Section
4701 of the Civil Code.

{b) No assignment of ; er erder for wages or snlary,
earned or to be earned, shall be /s valid unless alf of the
following conditions are satisfied

4oy Sweh (1} Theassignment is contained in a separate
written instrument, signed by the person by whom the
satd wages or salary have been earned or are to be earned,
and identifying specifically the transaction to which the
assignment relatcs )

by (2) Where sueh the assignment of; er erder for
wages er sadery is made by a married person, the written
consent of the husbend or wife spouse of the person
making sweh #he assignment er erder is attached to sueh
the assignment or erdess urd . No such consent Is required
of any muarried person (i) after entrv of a judgment
decreeing his legal separation from his spouse or (i) if the
married person and his spouse are living separate and
apart after enltrv of an interlocutory judgment of

dissolution of their marriage, if a written statement by the
person making the assignment, setting forth such facts, is
attached to or included in the assignment.
ey (3) Where sueh the assignment or order for Wages
or salary is made by a minor, the written consent of a
parent or guardian of seek the minor is attached to suek
order oF the assignment : and .
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& £/ Where seeh the wssignment of o arder bor
wagey o mbwew i< awle by a person who is unmarried or
who is gn 2dult o who is hoth iunnairied and adult, a
written statement by the person making swek the
assigmaent aF eeder . setting forth such facts, 15 attached
to or inciuded in sgek #e assignment o erdes: .

Ly (5] N other usgnment ey srder  exists in
connection with the ssime  transaction or - series  of
transactions und a writien statement by the person making
sieh the wsicnment se arder to thut eflect s is attached
therete fo or inclided thereln; and fn the assignment .

H (6) Acopy of sueh ke the assignment or erdes and
of the writien statement provided for in subdévision +d}
hesaof paragraphs (2, (4}, and (5}, authenticated by a
notary public, shall have been i filed with the employer,
gecompanied by an itemized statemuent of the amount
then due to the wssignees.

(7) provided; thet at sueh Hwne At the timne the
assignment is filed with the employer, no other

_assignment or order for the payment of any wages or

sslamy of the employee is subject to payment; and no

levy on exeention carnings withholding

order against said his wages or salary is in force. Any valid

fled awmignment or order or subscguent

levy on excevtion: Any power of aHorney

toapsignereeﬂeetwageeersd&ryshf&lbewveeableatw
time by the maler theveot:

(c) A valid assignment of wages in effect at the time an
earnings withholding order is served suspends the
aperation of the earnings withholding order until after the
end of the pay period during which the earnings
withholding order is served. Thereafter the employer shall
withhold from the emplovee s wages or salary pursuant to
the earnings withholding order without regard to whether
the assignment remains in effect

Neo assignment of; or erder for wages or salery shall be
valid unlesy at the Hme of the melung thereof; suel wages
or selary have been earned; exeept for the neeossities of
life umd ther only to the persen o persens furnishing sueh
necessities of life direetly and then only for the ameunt
needed to furnish sueh necessities:

(d) Under any assignment of ; or erder for wages er
salery to be eerned , a sum not to exceed 50 per centum of
the assignor's wages or salary ; and net to exceed 85 per
centum of the aswignors wages or sulary; upen the chowing
that sueh wages or selary are necesary for the support of

his mother:; futher; spouse; children or ether members of

his Family; residing in this Btate utrd supperted in whote or

in park by his labor; shall be withheld by, and be collectible
‘ bl -
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fror | the wssigner’s stnplover at the time of esch payment
of such waezes or salury.

re) The vraployer seedt be wen titled to rely upon the
staternents of fact i the writhon strlernernt provided for in
chdivinons (b and dfob hosoet paragraphs (2), (4), and
(5) of subdivision (b} without the necessity of inguiring
into the truth thevoof, and the employer shall incur no
Liability whatsosver by rossan of any payments made by
hirn to an assgmice ander any assignment er arder; in

reliznes upen the facts so stated,

(i An assignment of wages to be parned is revocable at
any fine by the maker therect Any power of attorney (o
assten or colfect wiges or salary iy re vocable at any time
by the maker thereof. No revocation of sach an assignment
ur power of attoriy is effoctive as to the employer until
he recenves written notice of revecation from the maker.

(g} No assignment of er erder for wages of sedery |
carned or to be earned, shalt be i valid under any
circumstances ; if the wages or salary earned or to be
earned are paid under a plan for payment at a central

~ place or places established under the provisions of Section
904a ef this eede . _

k) This section shelt does not apply to deductions
which the employer may be requested by the employee to
make for the payment of life, retirement, disability or
unemployment insurance premiums, for the payment of
taxes owing from the employee, frr contribution to funds,
plans or systems providing for death, retirement,
disability, unemployment, or other benefits, for the .
payment for goods or services furnished by the employer
to the employee or his family at the request of the
employee, or for charitable, educational, patriotic or
similar purposes.

(ij No assignment of wuges or salary shall be valid
unless at the brne of the making thereof, such wages or
salary have been earned, escept for nocessities of life and
then only to the person or persons furnishing such

necessities of life directly and then only for the amount
needed to furnish such aecessitics.

Comment. Section 00 s amended te make the section
consistent  with the Employces’ Earnings Protection Law -
{Conk Civ. PRoC. § 723.010 et 5o

Subdivision {2}, Subdivision (a4} makes clear that the
shortened phrase “assignment of wages' continues prior law us
to the kind of instrument dealt with in this seetiorb

fand ciarifies the relationship beiween Sectiou 300 and Civil Code Sec~

tion 4701 {wege aspignment for support).
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4 through 6 of subdivision
bt v cliinge provisions
formerly contuned in Section B¥ A senteper has been added
to paragruph (20 o peovide o Hedted excephon from the
reguirement ' of spousa’ consents Farag raph (71 continues
without subisteative Choaed u provision formery containes m
Seciion 300 exsent tha! the former rofercnes to the attachment
or levy on cucoention againsd wieres o salary s replaced by 2
referonce bo s e s thneiding araer o conform to the
procedure providog dechonees” Farnisgs Profection
Taaw, an thet Goprhernv gt waze assigimments
has B s ipn L7 and subeddivision (.
i vlurifies the relatwonship
betwees: u vabie woge msgraent and 4 subseguently served
earaings wiihbolding ordes. Where o wage assigmnent is in
effect ard an oornirgt withbolling order 1 served, the
employer shall nul withhol pursuant to the ovder untit after
the ead of the pay period during which the oreer was served.
Thus, the wage mssignment s, i oftect, given an exclusive
preference for that pay period and the debtor is given an
opportunity tg put his affairs in order. Such action may include
revoking the wage assignment as to uncarned wages pursuant
to subdivision (). Even where the debtor revokes the wage
assignment prior to the end of the pay period (but after receipt
of an earnings withholding crder}, the operation of the order is
suspended until after the current pay period. Hence, the debtor
is afforded an opportunity to retain his unearned wages for the
current pay period only. After such moratoriura, the earnings
withholding order has a priority over the assignment if the
latter remains in effect. The uniimited preference formerly
given to an assignment of unesrned wages or salary is not
continued because this preference would permit a judgment
debtor to give preference te one creditor and to defeat the
elaims of other creditors who seek to collect on their judgments
under the Employees’ Farnings Protection Law.

Subdivision {d:. See the Comment to subdivision (f).

Subdivision (e:. Subdivision {e; continues the substance of
a provision formerly found in: Sevtion 306 and extends the scope
of the farmer provision to cover the statement provided for in
paragraph (2} of subdivision (b}

Subdivision (f). The first sentence of subdivision (f), which
makes an assignment ol unearned wages or salary revocable at

h 'j " L3 -
Any Fme by the makec therenl, replades @

i “) . -
Pa?f'ffcm c*qﬁ +he jfr*f?f‘v""ﬁ'" FProvesion ew{:' See

CiuzL Foe whick et %-‘;,,{_:
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the amount of unearned wages or salary that could be assigned.

The former 30-percent linitation on the amount of wages or
salary that can be assigned has been continued in subdivision
{d). The former 25-percent “hardship” tmitation has not been
- continued because subdivision (f) permits the person making
the assignment of wages or salarv to be carned to revoke the
assignment at any tioe. Thus, where an ussignment becomes

Subdivision (b Varapra

(b continne feierady wi
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too enerous, especially after service of an earnings withholding

order, the issignment w.ay ho revoked. The doelayed preference

given the earnings withhowling order under subdivision {¢) will

generully require persons having judgnients, including support

orders, to use the procedure provided in the Employees

Earnings Protection Law—-rather than Secticn 300—to enforee

their judgments: but it oavoids condlict between wage

assignmients and orders issved pursuant to the Employees’

Earnings Protectisa Law. '

C»— Subdivisions {p). ‘h}, and (1}, Subdivisiuas (g}, (h)}, and (1) continue

without substantive chunge provisions forcierly contained in .
Section 300. It shuuld b roted that the inspplicability of Section

300 to the deductions veferred to in subdivision (h) means not

only that compliice with the Jonpalises (nd limitations

provided in Section 300 is not required but also that Section 300

provides no special preferenaes for sueh deductions.

‘Woelfare and Institutions Code

§ 11489 (technical amendment)

SEC. 10, Section 11489 of tie Welfare and Institutions
_ Code is amended to read: ' '
11489. After judgment in any court action brought to
enforce the support obligation of an absent parent
pursuant to tl;; provisions of this chapter, a weit ef
execution muy be issued against enc/hulf of the earnings of
ene ne elnim for excmplion shall be effective ugainst the
Wamwm the court may
(order an assignment ol wages oursuant to Sectlon 47G]l of the Civil Code .

—em——

Comment. Section 11489 has been amiended to conform to
changes made by Chaper 2.5 (commencing with Section
723.010) of the Code of Civil Procedure and Civi: Code Section 4701.

See Code of Civil Procedure Section 723.03{ and the Comment thereto.

Transitional Provisions

SEC. li.  Any levy of a writ of execuiion against the earnings of
an employee pursuant to Section 682.3 of the Code of Civil Procedure that has

been served on the employer prior to Januayl, 1977, shall be
given effect after the operative date of this act to the same
extent as it would have been given effect had this act not
been enacted, and the law in effect prior to the operative
date of this act shall govern such levy. No earnings
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1977, shaby e vdven e cfoo dia i he poried that a levy
made prrstani broaowi o creonedins agnios EGe earnings
of an employ w'bas beor siven cHeot amd any earnings
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Qparative ate

Seo JAe This st slsh fweconie enerat™o on Jorwary !
A bt the Fagicial L;.mn's:"?,x
' e state agencies
e Concerz‘;eﬁ :m'z:%; Artrele 4 tommencing with Section
j~~\ 723070} of the oplevess” Eurniags Proteciion Law, and
3l levying _the court clerks;shall, prior o thet date, do whatever is :
off i< ¢7> " /" “necessary so that this act may pecome operhive. on January 1,1977,

Commant. - The operative date of this act is delayed unti Ja nvar
1,197% to allow sufficient time for state and local p{xbiic officials 3
and the public tc become familiar with the new law and to
develop the necessary forms and procedures,

Mandated Locat Costs Provisions

3EC. 13. Rotwithgranding Section 2251 of the Revenue and Taxation
Code, there shall be no reimbursement pursuant to that section nor shall
there be an approprisztion mede by this act because gelf-financing authore
ity ie provided in thie act o rover zuch costs.

Fartial Invalidity

SEC 1k, If any provision of this act, or the spplieation
thereof to any persopn or circumstance, is held invalid, the remsinder
of the sct or the application of such provision to cther persons or

circumstances, shall not be affected thereby.



