9/17/ 74

Memorandum ThL-5S4

Subject: New Topics

This memorandum presents various suggestions for new topics. The staff
believeg that the Cammission's present calendar of topics incluodes an excess
of studies that will require substantial rescurces for a number of years but
does not contain any studies that could be disposed of with a modest expendi-
ture of Commission and staff time. We believe that some relatively easy
studies should bz added to our calendar, and the reccmendations made below

reflect this belief.

A brief discussion of each suggested topic follows. Althcugh most of
the toplcs are suggested by persons who have wrltten to the Commission, a
few are staff suggestions. You will note that the staff recommends that the

Commission request authority to study the following new topics: (1) Limitetion

of Possibilities of Reverter and Powers of Termination, (2) Transfer of Cut-
of-State Prusts to Cslifornia, (3) Elimination of Verification of Pleadings,
(4) Discovery Procedures. In addition, the Commission might want to make a
study concerning offers to compromise under Code of Civil Procedure Section
998. Also, the staff recommends a priority study of whether the claim pre-

sentetion requirement should be eliminated in inverse condemnation cases.

Clarification of Law Relating to Offers to Compromise

Mr. Merzon (Exhibit I, item 3) suggests to the Contiesion thet
Code of Civil Procedure Section 998 (offers to comprcmise) be clarified to indi-
cate whether an'offer.undér Section 968 carries with it court costs incurred to
the date of the offer. In other words, if the defendant offers to settle for
$600 and the costs of the plaintiff at the time of the offer are $99.45, how
high can the judgment be and still permit the defendani to obtain the benefit

of Section 9982

Section 998 reads:



R

pondent's question,

938, (&) The costs sllowed under Bections 1031 and 1032
shall be withkeld or sugmented as provided in this section,

(b)Y Not Tess than 10 days prior to commencement of. the
triuk as defiued in subdivision 1 of Seation 581, &6y party may
serve an ofier in writing upon any other party to the setipn
to allow judgrment to be taken in accordance with the terms
and conditions stated st that time. £ such offer i aecepted,
the nffer with proof of sceeptunee shall be filed and the clerk
or the judge shall enter judgment aceordingly, 1f such offer
is Dot accepled prior to teisd or within 30 days after it is rmade,
whichever orcurs first, it shall be deemed withdrawn, and
cannol be given in evidence upan the trial.

fe) 1f an offer made by a defendant s not aceepted and
the plaintil fails to obtain » mere favorahle yadpment, the
piaintiff shall not recover hin costs and shall pay the defend.

© B0t’s costs from the time of the offer. In addition, in any action

or provecding other thap an sminent domain action, the eourt,
in its diseretion, may require the plaintiff te pay the defend-
But's costs from the date of filing of the compleint and a
rersonable sura o cover costs of the servives of sxpert wit-
nesses, who are not regular employees of BBy party, sctuelly
incurred and reasonably necessary in the preparation of the
case for trial by the defendant.

{(d) If an offer made by a plaintiff is not accepted and the
defendant faila to obtain e more favorable judgment, the court
in its discretion may require the defendant io pay & reasonabla
sum to cover costs of the services of expert witnesses, who are
not regulsr employees of any party, sctually ineurred and
reasonably necessary in the preparation of the case for trial
by the plaintiff, in addition to plainti¥’s costs.

{e) Police officera shell be deemed to be £xpert witnesses
for the purposes of this ssction; plaintiff includes a eross.
complainant and defendsnt includes a cross-defendant, Any
judgment entered pursuant to this section shall be deemed to

_be a compromise settlement.

{(f) The provisions of this chapter shall not apply to an
offer which is made by & plaintiff in an eminent domain action,

Although Section 998 was enacted in 1ts present form in 1971, a case

decided under similar language in 1963--Bennett v. Brown, 212 Cal.

App.2d 685, 28 Cal. Rptr. 495 (1963)~-would seem to answer the corres-

date of the defendant's offer are to be added to the amount of the Judg-

ment in determining whether the plaintiff obtained a more favoreble judgment.
Tiis, where the defendant offered to settle for $600, plsintiff did not ob-

tain & more favorable judgment where the Judgment was $500 and 1the costs to

-De

In this case, it was held that the costs to the



the date of the offer were $99.45. If the costs to the date of Lhe ct'fer
had been $101, the plaintiff would have obtained 2 more favorable Judg-
ment.,

Although Section 999 does not specifically deal with the question whether
costs are included in determining whether the person rejecting the offer obtained
a more favorable judgment, it would appear that the Bennett case would be
applicable under Section 998 even though it was not decided under that section.
However, at least one lawyer feels that the question is one that should be
answered in the statute. If it is felt that a more specific reference to
prejudgment costs would clarify the terms of Section 998, it would seem that

a relatively simple study and recommendation could be made by the Commission.

Prejudgment Interest

Mr, Merzon (Exhibit I, item 3) states:

Also, there appears to be great justification for encouraging settle=

ments by requiring the defendant (the insurance carrier) to yay a

realistic interest rate from the date of injury, or possibly, fram

the date of an offer by the plaintiff,
There is much merit to his suggestion. The Commission already is authorized
to study *the question of prejudgment interest, but we necessarily have had to
give priority to other topics. The State Bar is studying the matter of
raising the legal rate of interest to 10 percent. We do not lack authority

to study this question. What we lack is the time and resources.

Limitation of Possibilities of Reverter and Powers of Termination

The staff suggests the Commission make a study whether scme limitation
should be placed on the operation of deed restrictions which create either
an auntomatic reversion on the occurrence of a condition or limitation (pos-
sibility of reverter) or a right of reentry upon a condition subsequent
(power of termination}. Both of these restrictions of the fee simple have
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long been recognized in American law {(Simes, Handbook of the Law of Future
Interests §§ 13-14% (24 ed. 1966)) and have clearly been permitted in California

courts (B. Witkin, Summary of California Law, Real Property §§ 241-24k (8th

ed. 1973)).
The possibility of reverter is a future interest in which the reversicnary
interest is retained by the grantor and automatically reverts if the specified

condition occurs. People v. City of Fresno, 210 Cal. App.2d 500, 26 Cal.

Bptr. 853 (1962); Dabney v. Edwards, 5 Cal.2d 1, 53 P.2d 962 (1935). The

power of termination is distinguishable in that, upon the happening of the
condition or limitation named in the creating instrument, the fee simple does
not automatically terminate. The grantor or his successor must elect to

forfeit the estate conveyed. Strong v. Shatto, 45 Cal. App. 29, 187 P. 159

(1919).

It has been held that the time limit imposed by the rule against perpe-
tuities does not apply to possibilities of reverter and powers of termination
even though the rule would be applicable if the grantor had provided that,
upon the happening of the condition, the title would pass to scmeone other
than the grantor or his heirs. Simes, Future Interests 379 {1951). Thus,
when the fee is limited by a possibility of reverter or a right of termina-
tion, there is a permanent restriction on the property. The problem
presented is whether the existence of such a limitation of the fee unduly
burdens the property rendering it unmarketable or difficult to finance.

See Simes, Rights of Entry and Possibilities of Reverter, 13 Hastings IL.J.

1319 (Exhibit IT); Simes & Taylor, Improvement of Conveyancing by Legisla-
tion, Title 19 {1960).
For a number of years, there has been a growing movement to provide scme

method of controlling the duration of these rermanent limitations. Model

-h-



legislation proposing a time limit was drafted by the American Bar Associa-
tion Committee of Real Property in 1957. See Simes & Taylor, supra, pp. 213-217.
Such legislation has already been adopted in six states. Further, the Com-
mittee on Real Property of the Oregon Bar Association has recently endorsed
legislation which would limit creacvion in the future of a possibility of
reverter or right of entry for a period greater than 30 years and provide
for recordation in order to perpetuate any such interest which existed prior
to the effective date of the legislation. See Exhibit ITI.

California courts have strictly construed language in a deed which
purports tc create a possibility of reverter or right of entry, holding
against such a limitation if the language was susceptible to ancther reason-

able construction. Hawley v. Kafitz, 148 Cal. 393, 394, 83 p. 248, 29

(1905). In sc doing, the courts have relied upon Civil Code Section 1hk2

which provides "A& condition involving a forfeiture must be strictly inter-
preted against the party for whose benefit it is created." However, there
are numerous cases which have recognized the validity of these limitations.

Parry v, Berkeley Hall School Foundation, 10 Cal.2d 422, 74 P.2d 738 (1937);

Quatman v, McCray, 128 Cal. 285, 60 P. 855 (1900); Biecar v. Czechoslovak-

Patronat, 145 Cal. App.2d 133, 302 P.2d 104 (1956).

The decision on whether it is appropriate for the Commission to study
the need for legislation to provide scme relief from the burdens of a right
of entry or possibility of reverter which has become cbsclete or unduly
restrictive so as to be a serious burden on the title depends on whether the
California courts have been willing to provide adequate equitable relief and
on whether relief which requires a court action is indeed adequate.

It presently appears to be clear that, in the case of a right of entry,

the court will apply the doctrine of "changed circumstances™ adopted in



equitable servitude cases and overturn obsclete conditions subsequent., Hess

v. Country Club Park, 213 Cal. Al3, 2 P.2d 782 {1931l). However, thers is no

California decision indicating that the "changed circumstances" principle
will be applied in a case involving a possibility of reverter. Fuarther, it
should be noted that, even if a court were to apply the changed circumstances
rule to the possibility of reverter, there would still be the requirement of
an individual guiet title action (or scme other judicial proceeding) in each
case involving a full litigation of the reli=zd upon changed circumstances.
Perhaps a gocd solution would be a time limit after which a possibility of
reverter or right of entry will be void with a right to have such a ‘restric-
tion terminated earlier by a court application of the doctrine of changed
circumstances.

Tt is recommended that the Commissicon undertake the study of the desir-
ability of limiting the duration of the possibility of reverter and the right
of termination in California in order to eliminate restrictions which have
oustlived their usefulness and serve only as a clog cn the alienability of

real property.

Transfer of Qut-of=State Trust to California

G. Gervaise Davis ITII (Exhibit IV) notes that, although Probate Ccde
Sections 1132 and 1139 et seqg. specifically provide for itransfer of California
trusts to other jurisdictions, no California statute deals with the transfer
of an out-opf-state trust to California. As indicated in Exhibit IV, this
lack of statutory authority has proved burdenscme. It is suggested that a
brief study of the question be made so that legislation can be recommended

to fill this veid.



Cammunity Joint Tenancy

It has becoms increasingly common for married couples to hold real
property in joint tenancy while intending to retain the community nature
of the ownership. This situation raises substantial questions when one of
the joint tenants dies and the surviving spouses is left to deal with the
properiy. It may be desirable to treat the property as joint tenancy for
probate purposes so as to aveid the inclusicn of the property in the estate
for probate purposes and, at the same time, advantageous to maintein the
community nature of the property for estate, inheritance, and income tax
purposes. Mr. Merzon (Exhibit I) suggests this subject for commission
study.

As recently pointed out in an article by Robert A. Mills--Community

Joint Tenancy, A Paradoxical Problem in Estate Administration, 49 Cal. S,B.J.

39 (1974%) (Exhibit ¥)--there are substantial differences in the standards
applied for determining the nature of the property for tax and probate
purposes. The surviving spouse may also be left the anomoleus position

of having the property treated differently for federal and state tax pur-
poses. Further, the actions of either spouse in attempting to deal with the
property by will and the methed the survivor uses to deal with the property
after death of one of the spouses may well have unexpected tax consequences.

See Bordenave v. United States, 150 F. Supp. 820 (N.D. Cal. 1957) .

It has been suggested that legislation be adopted which recognizes the
true nature of the hybrid "commurnity joint tenancy” form so as to create
concrete rules as to its creation, taxability, and continuation. A limited
form of recognition of thisz new form of property with regard to the rights

of third parties was suggested in Griffith, Community Property in Joint

Tenancy Form, 14 Stan. L. Rev. 87 (1961).




The best solution to the problems presented by this aneamolous property
form would be to adopt changes of the rules applicable to joint tenancy
property as part of a camprehensive revision of the probate procedures. Sueh
a ccomprehensive revigion would be a substantial undertaking, The State Bar
has undertaken s study of probate reform, but it is not known when this
project will be completed. This problem may be one that merits immediate

study by the Law BRevision Ccmmission.

Videotape in California Trials

Mr. Merzon {Exhibit I) suggests that the Commission study the use of
videotapes both as a discovery tool and at trial. These questions are
currently being studied by the Judicial Council, and the Advisory Committee
on Judicial Case Flow of the Governor's Conference on Criminal Justice has
undertaken a study of the use of videotaped trials in eriminal cases. It
would seem unnecessary for the Commission Lo duplicate their efforts at
this time. The Coomission has previously decided not to study this topic

and has sugaested to the Judicial Council that that beody study the matter,

Inverse Condemnation Requirement of Prior Claim

The State Bar has approved a resolution recommending an amendment to
the Govermment Code to provide for the addition of Section 904 allowing an
inverse condemnation suit against a government entity without the necessity
of filing a claim with the entity. The staff recommends that the Commission
give priority to drafting a recommendation to the 1975 Legislature to

achieve the same result.

Homestead Law

Mr. Merzon (Exhibit I) suggests & study be made regarding priorities

in recordation of a hcmesiesd declaration and a judgment lien. Specific
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reference is made to the problems raised by Belieu v. Power, 5% Cal. App.

2hl, 201 P. 620 (1921). The Commission is already studying the guestion of

creditors' rights,and this question would seem to fall within that stody.

Probate

Mr. Merzon (Exhibit I) suggests that the Commission undertake a study
of the whole area of probate law, pointing particularly to the questions of
inheritance taxaticn of contingent remainders and the problems of statutory
commissions. A committee of the State Bar is presently in the procsss of
studying probate law, and it seems unnecessary for the Commission to duplicate
the work of the State Bar committee, Further, it is felt that the area of
tax policy is not an appropriate one for Commission consideration. Finally,
any study of inheritance taxation would require comprehensive study which

is not feasible at this time.

Jury System

Judge Yale has orally sugsested that the Commission consider the entire
jury system. He believes radical changes are needed in the procedures for
selection, compensation, and use of juries. There has been considerable
concern from other sources regarding juries {see proposals of Los Angeles
County Judicial Procedures Commission--Exhibit VI).

A& comprehensive study of the jury system would be most worthwhile. It
should be pointed out, however, that there are other groups which have under-
taken studies in this area. For example, the Advisory Cammittee on Judicial
Process Case Flow of the Governor's Conference on Criminal Justice has been
assigned the question of jury selection. Perhaps the Commission could obtain
funding for a comprehensive study of thess questions from some independent

source. However, in the past, we have not found it profitable to duplicate
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the efforts of other groups. If the Commission is interested in the topic--
one that would reguire a substantial expenditure of time and resources--the
staff will investigate further into the activities of other groups in the

field,

Verification

The staff reccmmends that the Commission request permission to study
the question of whether the requirsment of verification of pleadings should
b2 eliminatead.

Federal Rule 11 provides for the signing of pleadings by an attorney if
the party is represented by an attorney. Further, the rule eliminates the
requirement of verification of pleadings. See Fed. Rules Civ. Proe, 11
(Exhibit VII--gold). The Commission has already recommended that the
substance of Rule 11 be substituted in eminent demain cases for the reguire-

ments of subscription by the party and verification, See Tentative Recommenda-

tion Relating to Condemnation Law and Procedure: The Eminent Demain Law, 12

Cal. L. Revision Comm'n Reports § 1250.330 at 165 (1974).

Present California law requires subscription of the pleadings by sither
the party or his attorney. Cecde Civ. Proc. § U6, Under this gection,
verification is not necessary except in caces specifically required by
statute., 2 B. Witkin, California Procedure § 347 (2& ed, 19?1); California
Civil Procedure Before Trisl 328-330 {Cal. Cont. Ed. Bar 1957). However,
control of the question of verification, except in specifically enumerated
cases, is left to the discretion of the plaintiff. If the plaintiff chooses
to verify, the defendant is forced to do s0. If the camplaint is verified,
the answer must be verified and must be specific and not general.

This option places the plaintiff in scme difficult situations. First,
if the plaintiff does not verify the complaint, it may be considered by =zame

wl(=
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o he an dndivetior o0 ol s STLL e baeni e Lhe omuse of achion.
Additiovaliv, i Unz pladecifT Thoon windan e amunty 1o woich his aitorney
hag hls offices. he mors elpn o woriTlostlor Limseld rather “han have the
atlorrey elen for Ain. £ wig nlif? szt slen s beaknieoal plaading under
panalty of perjory ard ke soboec. 36 oroes-cxarivabion hased on the

pargring of fha ~ieadinys whon Lhe plaintifs may find 1v difficalt o

understand fhe ferhnfoal lernguspge of the plsadires.

The trand Lg hewesd siisioation of Lhe requirement of varification
wnich has Teen termad "ihe 201 toc baren formaiiiy of an oath to pleading.”
2 Wright & Miller, Federsl Practice and Procedure § 1335 (1969). See, e.f.,

Proposal of Oregon State Bar Associsticn Commitbtee:

3. Elimination of Requirememt of Verification of Pleadings (Exhibit
).

Prescnt Oregon taw requires that all pleadings. excepl a demurrer,
shall be verified by a parly, his sgent or attorney, to ihe effect that
he believes it to be true. The proposed amendméent would eliminate
the requirement thei pleadings be verified and simply require that
the pleadings be subscribed by a party or a resident attorney of the
State,

Thie change in the law is sought for the reason that the verification
is neither meanmzfu! nor eseful. The use of verified pleadings to
iupeach a party is rarely effective, and the mechanics of obtaining
the verificatron are oficn inconvenicat and time consuming for chient
and lawyer slike, thereby invreasing the expense of legal services.

Clags Actions

At the Sepiember 19735 meeting, the Commiasion ronsidered the suggestion
for a comprabensivae stuly of class sotion: in California courte {sze Exhibit
VIII) and determined uot to study the qusstion at thet tims. However, the
Commission requested that class actionn &esin be pressnted for consideration
when propoged topice for this ymer wers considared. The staff recommends
that, since we have & considerable sgenda of large toplice presently under
consideration, it would not be desirable to undsrtake a study of thie rapidly

develoning Field of law.



Domestic Relations

Exhibit I notes two practices in the area of domestic relations law
which need clarification:

(1) Entry of a final decree of divorce over the objection of an
attorney who has not been paid.

{2) Denial by the trial court of visitation and/or custody modifi-
catlon or enforcement in a case in which the moving pary is delinguent

in support payments.

The staff recommendé that, since there are a rumber of large topics
presently under study and since consideration of the proposed matters
would necessarily require broader study of enforcement in domestic cases,
the Commission not request authorization to gtudy these matters at this

time.
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Changes in Discovery Procedures in Conformity With Changes in Federel Rules

In 1957, California adopted the discovery provisions of the Federal
Rules of Civil Procedure with but few alterations. Effective July 1, 1970,
the federal discovery rules were amended to clarify and add a number of pro-
visions. The staff recommends that the Commission reguest that it be author-
1zed to study discovery procedures so that these changes--especially the
primery ones listed below--may be considered by the Commission for possible
adoption into California law:

1l. Requirement of showing of good czuse for production of documents.

Originally, Federal Rule 34 (Exhibit IX) required a rarty to obtain a court
order upon a showing of good cause to discover documents or other items of
evidence in the hands of an opposing party. 1In 1970, Federal Rule 3L was
altered to permit discovery of such items on a simple request to the rarty.
In the vast majority of cases, the showing proved a waste of time and money
since discovery was routinely granted. Further, studies of the federal cases
indicated that, in the large majority of cases in which litigants sought
discovery of documents, court orders were not actually sought. The parties
dealt with the requests extrajudicially. See Exhibit IX (Notes on Amendment
to Federal Rule 3%). Under the present federal rule, the burden is shifted
to the objecting party to go to court for protection in those relatively few
instances in which discovery is improper.

Under Code of Civil Procedure Section 2031(a), California retains the
requirement of a showing of good cause to obtain the production of documents.
The requirement has been eliminated in a number of states (E;Ei’ New York).
It 1s recognized that, in California, to avoid the requirement of a showing
of good cause; most sttorneys agree on discovery without the necessity of

& court order. However, in those cases in which a court hearing is held,
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there is unnecessary expense and waste of valuable court time. Adoption of

the federal rule would eliminate situations where slavish adherence to the
rules are a burden on the system and add to the cost of litigation.

2. Protection of expert opinion under work product rule. In 1970,

Federal Rule 26(b)(Exhibit X) was amended to add a specific work product rule
covering expert information. This section permits discovery of the opinions
of a party's expert only after it is determined that the expert will be a
witness at trial. Further, a party may discover facts known or opionions
held by an expert retained by another party in anticipation of litigation or
preparation for trial who is not expected to be called as & witness only
upon a showing of exceptionsl circumstances under which it is impracticable
for the party seeking discovery to obtain the facts or opinion on the same
subject by other means. The risk thet a party will seek to benefit unduly
by deposing the other party's expert is minimized by the reguirement that
the discovery is limited to trial witnesses and may only be obtained at a time
when the parties know who their experts are to be. A party must as a practical
matter prepare his own case in advance of that time since he canmnot hope to
build his case out of his opponent's witness.

After a number of cases in which the California courts rejected the

work product theory of privilege--see Greyhound Corp. v. Superior Court, 56

Cal.2d 355, 15 Cal. Rptr. 90 (1961); Suezakl v. Superior Court, 58 cal.2d 166,

23 Cel. Rptr. 368 {1962)--the State Bar sponsored statutory changes which

were adopted in 1963 and constituted a statutory work product rule for Cali-
fornia. Code Civ. Proc. § 2016(b), {g). However, this section contained no
specific reference to the problem of expert opinion. Two California cases

have recognized the need for protecticn in appropriate situations of the opinions

of experts employed by the partles in preparation for trial. OQOceanside
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Union School District v. Superior Court, 58 ral.2q 180, 23 Cal. Rptr. 375

(1962); San Diego Frofessional Ass'n v. Superior Court, 58 Cal.2d 19k, 23

Cal. Rptr. 384 (1962). Although these cases suggest s California rule
which would generally conform to Federal Rule 26(b){4), a rule clarifying
the details of the privilege under California Iaw would be useful.

3. _Deposition of a corporation or assoclation. Federal Rule 30(v){6)

(Exhibit XI) was added in 1970 to permit a deposition of a corporation or
association. Previously, as in California, an interrogatory could be sent
to a corporation to be answered with "corporate knowledge” but there was

no way to obtain thege advantages by deposition. One could take the depo-
sition of a specific corporate employee but, frequently, the employee chosen
did not know the information required, and the deposition rroved a waste of
time. The new rule requires the party in his subpoena to describe with
reascnable rarticularity the matters on which examination is requested.

The organization named is then required to designate a person or rersons
who have the pertinment knowledge who then testify at the deposition as to
matters known or reasonably available to the organization. The addition

of this type of procedure would seem guite useful in California.

4.  Supplementation of discovery responses. Federal Rule 26{e) was

added in 1970 +to require a party who has responded to a request for discovery
to supplement his response to include information thereafter acquired under
certain limited circumstances. Exhibit X. These exceptions basically have
to do with identity of a possible witness learned after the prior discovery
or the name of an expert witness to be used at trial and the subject matter
and substance of the expert's testimony. Similarly, the party is reguired

to amend prior responses if he learns that the prior response was incorrect
ar, though the response was correct when made, is no longer correct and
circumstances are such that a fallure to amend the response is in sub-

stance a knowing concealment. 15
..‘;)...



The altermative to requirement of supplementation is s new set af
interrogatories served as close to trizl as possible. Because courts often
require discovery to be completed a certain number of days before trial,
newly discovered information may in fact be hidden. Serious consideration

should be given to adoption of a California rule similar to Rule 26(e).

Appellate Review

Mr. Merzon (Exhibit I, item 2) suggests that the Commission undertake
& study of the field of appellate review. This would be a major undertaking,
and there has not been a showing that there is 2 need for such revision at
this time.

Respectfully submitted,

Jo Anne Friedenthal
Legal Counsel
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March 21, 1974

Marc Sandstrom

Chairman
California Law Revision Commission
School of Law

Stanford, Californisa 94305

Dear Mr. Sandstrom: : : !

Your thoughtful and very explanatoxry March 7, 1974,
reply to my earlier correspondence 18 very much
appreciated., One is certainly encouraged to comment
upon pending Commission topics when one's comments
are so promptly acknowledged and the Commission goes

; | out of its way to make it clear that the comments are

sincerely appreciated,

I do want to take & moment to reply to your inquiry
regarding my thoughts for areas of appropriate
Commission study. My first reaction was to carve out
a great deal of time so that a well thought ocut and
detaliled suggestion list could be submitted, However,
I have just not been able to devote the time necessary
to comprehensively make suggestions to the Commission
and I felt rather than putting the matter off for what
may be an indefinite period, I would instead make some
"off-~the-top-of-the-head" suggestions.

1. In the area of probate, several areas could
undergo revision, Indeed, the whole subject
itself, as some have suggested, needs to be
revamped. For example, California Inheritance
taxation of contingent remainders has always
posed a serious tax threat to an¥ testator
who wishes to give some type of flexibility
to his estate, Californis law requires that
the highest contingency be assumed and that
the tax be correspondingly figured. However,
a5 a recent appellate case has discussed, this
is not necessarily the practice followed by
the Controller's office in all instances.

Some type of uniform procedure should be adopted
and one which recognizes the practicality of the
eventual remaindermén would be preferable.
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OaLE AND OALLO

Marc Sandstrom
-California Law Revision Commission
March 21, 1974

Page Two

3.

Another area that stands review 1s the area of
statutory commissions, particularly for attorney
services, There doesn't seem to be much utility
behind a statute which permits an attorney to

.charge on a percentage basis regardless of the

fact that he magahave devoted a minimal amount
of time to the handling of an estate, There is
no lamer explanation an attorney can give to a
client in order to explain the fees than the
explanation that he is required to so charge by .
statute, '

The field of appellate review could stand revision,
1 am aware that many efforts are under foot to
yestrict the workload of the appellate courts, how-
ever, it seems to me that the Commission is among
the least biased and anong the most able to make
suggestions and revisions in this area,

CCP 998, "Offers for Settlement," and the area of
settlement in general needs vevision, For example,
does a 998 offer carry with it reimbursement of
court costs incurred to the date of the offer or
not? What is the effect of the offer, since the
judgment would ordinarily carry with it the right
to recover court costs? Also, there appears to

be great justification in encouraging settlements

by requiring that the defendant (the insurance

carrier) pay a realistic interest rate from the date
of injury, or possibly, from the date of an offer by
the plaintiff,

In the area of domestic relations, the law could
be clarified to either require or prevent the
practice adopted by some courts, but not by others,
which prevents the entry of a Final over the
objections of an attorney who hasn't been paid
attorney fees., The practice is not uniform and
there is every reason that it should be, Also,
statutory clarification should be given to the
power of trial courts to deny visitation and/or
custody modification or enforcement where the
moving party is delinquent in support payments.
Again, the practice 1s not uniform and it most
certainly should be, Another area of law which
infiltrates the domestic area 1s the so-called
“"Community Joint Tenancy."
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In this regard, an article in the most recent
Bar Journal identifies the problem and puints
out how pervasive it is,

5. Video tapes are emerging as a useful courtroom
and discovery tool, Statutory recognition and
procedural regulation of its use is needed,

6. In the area of homestead law, I have recently
come across ap uncertainty which is not as
esoteric as it might seem at first glance. It
involves priority where the sequence of events
is as follows: Recordation of Abstract of Judg-
ment, recordation of Title, somewhat concurrent
recordation of Homestead Declaration., Case law
seems to flve the Declaration priority over the
Judgment lien, but the parameters of the pro-
tection are not at all clear, See Belieu vs.
Power, 54 Cal. App, 244, This kind of problem
touches virtually any judgment debtor who wishes
to acquire a home,

I hope my thoughts, as random as they are, may be of some
help. 1 am happy to contribute in whatever manner 1 way
to the working of the Commission and hope that if the need
arises, the Commission will feel free to call upon me in

the future, -

Again, thank you for your very cordial and informative
correspondence.

Sincerely,

'ﬁ-ms B. MERZONY -

JBM:1jt



Memo Th-5k EXHIBIT III

REPORT OF COMMITTEE ON REAL PROFERTY OF QREGON STATE BAR (1974)

REAL PROPERTY
The Committee recommends:

2. That the Oregon State Bar approve a biii placing a limitation
on the right of reverter and cﬂrinhg tte problems of old, owidated and
antiquated rights of reverier, (Exhibit B.}

DISCUSSION OF RECOMMENDATIONS

2. Limiting Possibiitties of Reverter and Powers of Termination

A grantor may transfer real property and provide shat i a specific
condition occurs the title will automaticaily reverl to the grantor or
his heirs. For example. A may convey land “to B so long as the
pro?ert is used for school purposcs.” This estate is called a “determi-

. nable fee” and the retained interest of A and his heirs is called a
“possibility of reverter.” See Simes. Fulure Interests 41-44 (19513
Similarly, a grantor may provide that if & specific condilion occurs
the grantor or his heirs may elect to forfeit the estate created. For
example, A ma?r convey land “1o B provided aiways the property
is used for school purposes.” The estate so created is called a “condition
subsequent” and the retained interest of the grantor and his heirs
is called a “power of termination” or a “right of entry for condilion
broken.” See Simes Future Interests 44-47 (1951).

. Under present law, there is no time limit within which the condition
must occur. The time limit of the Rule against Perpetuitics does nol
app:y to possibilities of reverter or powers of termination, despite -
the fact thal the rule would have imﬁosed a time limit had the grantor
provided that upon happening of the condition, the title would pass
to someone other than the grantor or his heirs. See Simes, Future
Interests 379 (1951). Moreover, ualike equitable servitudes created
by restrictive covenants, the courts have no power to apply équitable
principles in order to frec property from bilities of reverter or
of termination after the condition ¢s obsolete.

The iack of time limitationr on poesibilities of reverter and powers
of termination have impaired the marketability of real estate. The
mere existence of such interests makes the property so burdened
unmortgageable for financing &urpom and may impair the abilit
to sell prop:erctly. Moreover, the original grantor may long be dea
his heirs scattered near and far or undeterminable, and the condition
no longer relevant; yet the courts are tleas to clear the title.
1n current times, restrictive covenants tend to be used in lieu of current

_possibilities of reverter and of termination. Nevertheless, many
such interests created in earlier times remain on the records burdening
property. C e .



For these reasons it hes bong been tecognized that ine law should
restrict ghe duration of these Lmitati N8 it some manner. In 1957
the American Bar Association Committee o Real Property, Probate
and Trust Law epproved the tepont of its Committee on Improvement
of Conveyancing and Recncding Practices suggesting such a limitation.
This resulted in model legislation which i set forth in Simes and
Taylor, improvement of Conveyanciog by Legislation, Title 19 (1960).

The legislation proposed by our Commitiee is a slightly modified
version of the model leginlation contained in Professor Simes' book.
The purpose of thiz {egislation = o imat the duration of any possibility
of reverter of power of termination 1o 4 designated number of years.
This is done in two ways. First. preapectively. any specia) limitation
or condition subssquent which restricts s fee simple cstate in land
created after the cfiective date of the proposed act is extinguished
or ceases to be valid if the condition does nct occur within 30 yeats
after its creption. Secord, because there is some guestion whether
presently existing f-asssihi!étiers of reverter and powers of lermination
may constitutionally be extinguished, the bill does not extinguish such
mitations existing on the =Tective dare of the act. but requires ihe
recording of a notice 10 Leep the limitations aiive. The nolice must
be recorded not iess than 28 vears nor isore than 10 years after the
limitation was created, except that it the limitation was created more
than 28 years before the effective date of the Act. the notice may
be recorded any time within two years after the effective date of

"the Act. Thereafter, renewal notices must be filed every 28 to 30 years
in order to preserve the limitation. The bill provides that the notice
may be filed by any one of the persons then holding the possibility
of reverter or power of termination, and permits a conservator to
file the notice on behall of any minor or incapacitated person who
is an owner or part owner of the interest. L

The proposed legislation applies only w0 possibilities of reverter
and powers of termination which restrict fee simple title and does
not apply to possibiities of reverter and powers of termination
restricting leases or life estates. The proposed legistation also does
not affect equitable servitudes — that is, conditions and restrictions
enforceable In equity but which do not divest title. Accordingly, any

rantor who wishes to limit the use of real property for a period
Emger than 30 years, could do so by an equitable servitude.

EXHIBIT B
A BILL FOR
) AN ACT

Relating to real property. ‘
Be It Enacted by the Peopie of the State of Oregon:
Section [.{1) A slpccial limitation or a condition subsequent, which
restricts a fee simple esiate in land, and the possibility of reverter
or n%ht of entry for condition broken thereby created, shail, if the
specified contingency does not occur within thirt years afier the
possibility of reverter or right of entry was created, be extinguished

and cease to be valid.

(2) This section shall apply only to inter vivos instruments takin
effect afler January 1, 1976, 1o wiils where the testator dies after sucﬁ
date, and 1o appointments made after such date, including appoint-
ments by inter vivos instruments or wills under powers createdp more

such date.

Section 2. The following shall app!y'm all possibilities of reverter
and rights of entry limited on fees simple existing on January 1, 1976:
{1) A special limitation or a comdition subsequent, which restricts
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a fee simple estate in land. ang the possibility of reverter or right
of entry for condivion broken thereby ‘created, shall be extinguished
and cease 1o be valid, unless withun the time specified in this section,
& notice of intention fo preserve such ssitility of reverier or right
of entry is recorded as provided in thi; Act, Such extinguishment
shall oocur at the end of tie period in which the notice of renewal
notice may be recorded.

{2} Any person hi g such possivility of reverter or right of entry
may record in the deed records of the rounty in which the land s
situated a notice of intention to preseive sucg intersst. Such notice
may be filed for record by any person who is the owner or pert owner
of such interest, in which case the tiotice shall be effective us to the
ﬁ::rmn filing the notice and “ny other person who is a part cwner

ereck. If any owper or ear: owner is a Mmiror of incapaciteted person,
8s defined in ORS 126.003, the notice may be filed gy B conservator
appointed pursuant to & protective proceeding under ORS 126.157.

(3) To be effective and io be sntitied 1o record, such notice shall
contain an accurate and full description of alt land affected by such
notice; but if such claim is founded upon a recorded instrument, then
the description may be by reference to the recorded instrument. Such
nolice shnfl also contain the terms of the special limitation or condition
subsequent from which the possibility of reverter or right of entry
arises. The notice shall be cxeculec{ acknowledged, proved and
recorded in each county in which the fand s situated in the same
manner as a conveyance of reaj property. In indexing such notices
the county clerk shall enter such nolices under the grantee indexes
of deeds under the names of the persons on whose behzlf such notices

(4) An initial notice may be recorded nol iess than twenty-eight
years, nor more than thirty years, after ;he possibility of reverter or
Tight of entry was created: provided, however, if such possibility of
reverter or nght of entry was created prior to January I, 1948, (he
notice may be recorded” within two years after January 1, 1576, A
renewal notice may be recorded after the expiration of twenty-eight
years and before the expiration of thirty vears from the date of
recording of the initial notice, and shai! he effective for a period of
thirty years from the recording of such renewal notice, In like manner,
further renewal notices may be recorded aiter the expiration of
iwenty-eight years and before the expiration of thirty years from the
date of recording of the last repewal notice. -

Respectfully submitted,
Committee on Reul troperty

Reymond R.Bagley. Jr., John T, Chinnock, Howard M. Feuersiein, Ron R

Fundingsiand, CH. McGigr, J. Chrstopier Minor, G.F. Rakestryw Raymond R

Reif. George C. Reinmiller. Dan VanTheel. Crrn R, Ormashee, Secretary: James A
Larpenteus, Jx., Chairman
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GECROE & WaLKER
QEJROE L. BCHRAROEDER CABLES LAWw
Q. GERVAIZE DAvIS 1
GEQROE W SREHMER, JR.

ALRO
CARMEL, CALIFORNIA,

May 28, 1974

Mr. John DeMoull:y
Executive Secretary
Law Revigion Commission
Stanford, CA 94305

Re: Moving Trusts into California
Dear John:

I have just gone through the frustrating experience of obtaining
authority from the Superior Court of the State of California in
Monterey to tranefer a New York testamentary trust here with the
permigsion of the New York Court. The New York Court had insisted
that I get some concurrence in the form of an order from Californi:
before they would issue their order. For that purpose I prepared
and filed the enclosed petition, points and authorities and
finally obtained the enclosed order, which was what I needed for
New York but not terribly artful. I enclose also a discussion
from Condee on probate which discusses the problem,

As you are probably aware Probate Code §1132 was amended several
years ago to permit the transfer of California trusts to other
states, but no such statue exists for the reverse, I belleve

the Law Revision Commiszsion would be doing a service ¢to the Bar
and the public by proposing a brief statute authorizing this,
even if it simply incorporated the provisiong of the new existing
statute by a reference, or by some other manner, There certainly
is no clear authority for the action and it occurs more and more
&8 our citizens travel from state to state.

Very t yours,

ervasie Davis ITI



§ 1850. ‘'Pransfer of 4 Trust frem Another State

Is it possible to transfer the trust estate from another state
to the probate court in California? It might be a good thing
for some legisfative action in regard to this matter as there are
many trusts in Easternt nrobate and in Surrogates’ Courds in
which all of the parties, both {rustees and beneficiaries, have re-
moved to California and in many cases the Surrogates are willing
to transfer the cases if supervision ean be taken over in Cali-
fornta. Our Supreme Court has stated in Wells Fargo Bank
case, in holding that an inter vivos trust could not be brought
into the probate court ag part of a testamentary trust, that the
jurisdiction of the probate court is limited to trusts created by
wills. This of course does not answer the question because the
trusts which are removed to California are created under will o

There are two cases in the Superior Court of Los Angeles
County wherein trusts from other jurisdictions have been
brought to California and gdminilstered. 'The first was brought
under the petition of certain benefleiaries and o corporate trus-
tee by way of petition for the anpointment of a succeeding trus-
tee. The petition ot out all the facts of the administration of the
estate in the foreign jurtsdiction, set out copies of the will, of the
decree of distribution, and ail othep matters In connection with
that estate, and in the pPrayer asked that the loeal corporate
trustee be appointed trustee under said last will. ‘This was done

5. Wosty ArnCallrobate Code, 58, Wells Fargo Bank v, Bupcrior
8§ 1132, 1133, 1134, 1135, 1136, Court (1948) 32 0.2d 1, 103 P2d 721,

B% West's  AnnCalProbate Conle,
§ 1134, Btatutes 1U57, chinp. 440,

58



Ch. 27 TESTAMENTARY TRUsTS § 1850

and in 1921 the judge sitting in mrobale made an order appoint-
ing a suresssop tiusion 4o CArsY out the tormg ol the trust gg
were st out in the i attached tn the petitlon.  Thereaftey
AN dreounls wore dled in o thiy matior for o numbey of years
undil tie frust CVORLatly terminated by is termg and a finaj
account and an grdey £ cisteibution wos misgde, 5y

More recently & setition wWas filed asxing for the anpoiniment
of a trustee undey & will for an pgiqte which had bean adminis-
tered in Michioan, As i the Van Ifrank petition, all of the facts
concerning the Mieh igan estate werp set forth, including Copies
oi the will andg orders of distribution, T his was filed as a pro-
bate maticr byt The Keeping of the fila in segregated groups is
probably only a Imuse]»:ceping Tunction of the County Clerk angd
if the petition states sy cause of action within the Jurisdiction
of the Superior Court it may be considered by the court irre-
spective of the typo of file in whicli the petition is kept. Thig
matter was referrod by the presiding judge 1o the probate de-
pariment, ordering that it be heard as o petition in equity, An
order was thereupon made appointing the trustee ang retaining
continuing jurisdiction ovor the proceedings for adminisiration
In the State of California for ihe trusi, as ostablished by the
will, Presumably this trust wiil he Processed in the probate dp.
bartment beenuge it is the type of account and tryst Droceeding
which is usually handled there, but it hay nat been accepted ag
was the pldoy case, as u clear probule mintier,

There may be some doubt, however, if {he court has any of-
Tective jurisdiction OV & trust of this character attempted o bo
transferred from the probate or surrogate’s court of another
state. A demurrer was sustained withoui ieave to amend on a
petition tn approve an dccounting of a private trust, Tt was held
that the probale cods canfors Jtrisdiciion in these matfeps only
to trusis ereatod by cstates distrj hutted in that court, and there iy
no sperigl DProceeding provided for the approval of & private trust
where ng dispute or CORLIOVErsLT oxistg, b0 There is another case
which throws doubt on the possibility of bringing a trust intg this
state under present laws. This cage held that although the supes
rior eourt had appointed a trusice it coylg not later setile hig
accounts wiless tijpre Was a controversy and a new equity action
was started,m

57, Estate of Dhiitp Riley  Van 8. Cillette v, Gillotto 1932 1239 CLA.

ank. L.A.Sup.Ct No. §1i63. G40, 10 1 2q T8,
58 Bstpte of Costolls, LASupCr. 5o Oil Wen Buppty 1, v, Buprriar
No, 347047, Court (1435 o CLA 2 G2, 51 o2y
8.

59



§ 1850 TESTAMENTARY TRUSTS Ch. 27

It Is doubtful if the 1959 amendments permitting additions
to testamentary trusis from other sources will bre any help in
transferring trusts from other states to the rrobate courts in
California unless there Is an estate here, anclllary or otherwise 8

If the estate in Callfornia does not provide for g trust it might.”
be possible to petition in the estate to appoint a trustee on the
grounds a trust fund is expected from another source’®

6f. Woest's AnnCal. Probate Code,
84 112011201, Stetutes 1959, chap,
SM: §§ 1| 2‘

62, West's Ann.Cal, Probate Caode,
§ 1125



Memcrandum Tie G4

EXHIRIT VI

Reform ot Jury System
Urged by County Agency

Hy Buabigde carlereq
Thes foom Aapeies i Fuedacrad
Preeedeies Cann ni o owandE
state fegisitlinn e omnake mrnes
Pk repre-seniative of the caine

IEHIETHAN

A jur e B ke
LN i by
utisnis  and
BLEOVE Y BOUpPE . G v nf the
Nz bartshiss invoivied In Sy
serviee " sioled Horrean TS
weling ohacman of the o
A E R R H T TR i)
Yo bhe vouaty odrd ©F Buiervise s,

Fhe commission asked the Board
of Supervisors. which presently has
the repart wader vensideration, i
recommend  thel the  stale

Tegicskature broaden the base of the
Jury system

Une urea recemmended was b
increase & juror’s compersaetion
From $35. dey 1o 23, with the cosl in
civil trials te be paid ball by the
litiganty and hail by the counties
amd the slale

Incentives, such as tax credits,
should by provided to ernployers
who muke up any income sz lo
emplovees on. jury duty, the repor
continued.

While retsining exemptions
bazed on hardship, the commisslon
reconimended that exempiions for
hary duly be elimizated to the
greaiest exlend possible.

The commisaion also asked thai
the base for solection of Jurors be
expardded by using the list of
licensed drivers in addition Lo the
presently used voter's list,

The final recommendation by {he
rommission was  aimed o
providing fairness o both parties
under Jury triai cpnditicns.

s s follows:

W a4 party reguests 8 jury and
posts jury fee, and wishes Lo waive
wWey, he must give notice of waiver
Lo the opposing paicty no iater than
Ak days prior e treal >

Enthe event, the roport stated, the
natier ix 0ot paven. the  party
repesting the jury is responsible
for Jury costs udess, of course, the
verdicl is in his faver, |

Smuth said the reason for this rule
i~ teprevent a pary from droppisg

et

W F.i’

the surv o an the dav of 1l

e e aguaing perty ire
hiv maid b Jury b sehe sl
G owue owtin the pegueredd

gk Ciigere el e inereased
TUSURIRE TG the proposdls
weo Teti InEt i o (mipartani o
maisdaln the gtegrdsy of sur jury

v Emeth sald an the report (o
g BEVIA0EY .

Pianaterview with Frank olin,
excevufivs alfiver of the Low Angejos
siperior Sourt, Zobin said ke favers
e minciple of the compmingaon s
F ot s

Zelin said that the court for many
years has been on record for an
increase in jury fees.

Hewever, he 5aid, a costs-benehts
sudy snould be made on ke

opoBal 0 include the driver’s
iwense lisl with the voter's ligi n
seeking jurors.

Zolin earutioned thet duplication
would be bigh because many
peeranns use thelr common RATRE oh
the voler's lisl an¢ ikeir formal
nirne on the driver's lial

Here the cost of preventin
dipiicalion would be great, bhe said.

wolia also sugpested that a sludy
should be made to delermine
whether sttorneyr can decide 30
?ays prier s lral if they want g
Y .

Lofin said he supports the pisn to
preveni the dropping of juries on
ihe dey of the trial, but is nol sure
ihal 36 days in edequate.
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EXHIBIT VII

FEDERAL RULES (F CIVIL PROCEDURE
_ . Bule 11,
SIGNING OF PLEADINGS
mmdamrmmdhymmmmHh
signed by at least one attorney of record In his individual name,

whose sddress shall be stated. A perty who is not represented
by an attorney shall sign his pleading and state his sddress. Ex-
cept when otherwise specifically provided by rule or statute,
pleadings need not be verified or accompanied by afMdavit. The
rule in equity that the averments of an ansvwer usider oath must
be. overcome by the testimony of two witnesses or of e wit.

. ness sustained by corroborating circumstances is abolished, The

signature of an attorney constitutes a certificate by him thet be
has read the pledding; that to the best of his knowiedge, infor-
mation, and belief there is good ground to sipport it; and that it
is not interposed for delay. 1f a pleadlitg la not signed or is
signed with intent to defeat the purpose of this rule, i may be
stricken as sham and false and the action may proceed as though
the pleading had not been mecved, mummuﬁh
rule an attormey muy be subjected to appe Sleciplinary
setion. m«mwumumuﬁuum
matter is inserted.




. Memorandum Th-5k  } \ EXHTBIT VIIT ) _
UNIVERSITY OF CALIFORNIA, DAVIS v

SERTELEY * DAYIE * IKVINI * LOS ANGELEY * RIVERKIDE * JAN DIEDO * BAN FRANCINCO

SCHOOL OF LAW DAVIS, CALIFONNIA 93618

" May 31, 1973

Mr. John H. DeMoully

Exscutive Sacretary

California Law Revision Comaission
School of Law .
Stanford University

Stanford, Californis 94305

Dear Mr. DeMoully:

Pursuant to our telephone conversation of yesterday, I am writing
to suggest that ths Commission underteke a comprehensive study of class
actions in California courts, and to offer uy services as a consultant
for such a study. :

The increaaing use of the clase suit in an increasing variety of
contexts makes desirable & systemtic and disinterested exsmination of
the procedural and administrative problems associsted with this type
of suit. The Californis Buprems Court has given considerable ancoursage-
ment to class actions, but has expressly left unresolved problems of
implementation of the class suit. . Bupsrior Court [1971]

4 Cal.3d BOO, at 020). The Consumer Lagsl Renadies Act (CC §§ 1730~
1784) provides soms guidance for the management of class suits in the
substantive realm with which that statute is concerned. In Los Angeles,
there is now in use a Manual for Conduct of Pretrisl Hearings on Class
Action Issues, a document that might afford a fim foundation for a
sound administration of class sction issues, but vhich sxpressly
disavows taking positions on "iemues of law concerning class actions
which are in dispute.” (Foreward, p. i). Rule 23 of the Faderal
Rules of Civil Procedure, from which our state courts may and do ssek
guidance, is subject to considerable controversy samong federal judges
with respect to such crucial questions as the viability of the class
suit in & particular cass, the requirementa of notice, and the nature
of the allowable recovery. {(See Eisen v. Car sle & Jac . Second
Circuit Court of Ap’g“l’p m? 1, 1’?3. 1 L.W. 25 + 1 be iave the
courts and the Legislaturs have had sufficient exparisnce with clase
actions in their modern ueages, that the time is now appropriate for

s thorough examination of the problems involved.

Thank you for your consideration.

Very truly yours,

Penfasnmnte
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EXRIBIT I

DEPOSITIONS AND DISCOVERY Rule 34
Rule 34.

PRODUCTION OF DOCUMENTS AND THINGS AND
ENTRY UPON LAND FOR INSPECTION AND
OTHER PURPOSES

{a) Scope. Any party may serve on any other party a re-
quest (1) to produce and permit the party making the request,

or someone acting on his behalf, to inspect and copy, any desig-
nated documents (ircluding writings, drawings, graphs, charts,
photographs, phono-records, and other data compilations from
which. information can be obtalned, translated, if necessary, by
the respondent through detectlon devices into reasonably usable
form), or to inspect and copy, test, or sample any tangible
things which constitute or contain matters within the scope of
Rule 26(b)} and which are in the possession, custody or control
of the party upon whom the request is served; or (2} to permit
entry upon designated land or other property in the possession
or control of the party upon whom the request is served for the
purpose of Inspection and measuring, surveying, photographing,
testing, or sampling the property or any designated object or op-
eration thereon, within the scope of Rule 26(b).

{b) Procedure. The request may, without leave of court, be
served vpon the plaintlff after commencement of the action and
upon any other party with or after service of the summons and
complaint upon that party. The request shall set forth the
items to be Inspected either by individual item or by category,
and describe each item and category with reasonable particulari-
ty. The request shall specify a reasonable time, place, and man.
ner of making the Inspection and performing the reiated acts.

The party upon whom the request is served shall serve a writ-
ten response within 30 days after the service of the request, ex-
cept that a defendant may serve a response within 45 days after
service of the summons and complaint upon that defendant.
The court may allow a shorter or longer time. The response
shall state, with respect to each item or category, that Inspec-
tion and related activities will be permitted as requested, unless
the request 13 objected to, in which event the reasons for objec-
tion shall be stated. If objection is made to part of an item or
category, the part shall be specified. The party submitting the
request may move for an order under Rule 37(a) with respect to
any objection to or other fajlure to respond to the request or
any part thereof, or any failure to permit Inspection as request-
ed,

(c)} Persons Not Partlea. This rule does not preclude an inde-
pendent action against & person not a party for production of
documents and things and permission to enter upon land.

As amended Dec. 27, 1946, eff. March 19, 1948; March 30, 1970,
eff. July 1, 1970.



DEPOSITIONS AND DISCOVERY  Rule 34

Notes on Amaendments o Fadoere! Auiz 34 and
Lomperstive State Peovialons

{a} Amendorenis in 1970 Lo Rule 24

The Advisory Connmitror commenied o the 1470 smendments- to
Rule 34 an follows:

finde 8% e reviand to seeaipriteh the fedlowing major changen in
the rxistlng enfe ( to oHminata (ho requirement of good cause;
{2p o hsive She pyle aperate exteafodictally ; (3) to inclnde tentlng and
samplng a8 woll x Irapecting or Hotograpbing tangible thlngs:
dud t4) to make ciesr thad the enie doea not preciude an Independent
sction for snalogous discovery againet mersohs not partiea,

Subdivition rg). « + ¢ Th, gl cause reqnirement was originally
Insorted in Kule 34 ax & genersl protective provistor tn the abserce
af experience wiih the upeelfiv nroblems chat would arise thereunder.
Ak the note to Rule ™40 13 ou irlel propuretion materieis makes
clenr, good cause har eon argiled differontly to varying classes of
docanents, chongh sot withoot confuston. It has often been sald in
Court opinlons that good cagse requires a consldetation of need for
the meterlals pnd of Biternative means of obialning them, i. &, some-
thing nore than relevance and laek of privilege. Huot the nverwhelm-
tng proportion of the caned i which the formula: of good cause has
been applled to ‘reqitlec g specirl abowing are those Involving trial
Preparetion.  In pracitee, the cousts have not treated docniments as
heving a apeclat tntmunity to discovery simply because of their befng
dotuments.  Protection mey W afforded to clnims of privecy or secre-
ey or of undue burden or expense under what is now Hule 26(c) {pre-
vioualy Enle 30(b). To be sure, an appralsel of “undue” burden In-
evitably enkzile consbieration of the neodr of the party seeking dis
DOVETY.  With spaclal provisions tdded to govern trial preparation
matertals and experta, there {8 no longer any occasion to retaln the
requirenient of good canee,

The revivion of Bk 34 o have 1t operatoe extrajudicially, rather
than by court order, ln to a targe oxtent 1 refleetion of exlsting law
office pracitee. The Columbla Hurvey ahows that of the litigents
BeEking fmapection of doouments ar ihlngs, only about 25 percent filed
mations for court arders. This winoer fractten nevertheless ROCOUDE-
ed for o algniticant number of mhtlons.  About half af these motions
were nneantested snd In elmost ol lnstances the party secking pro-
ductlen ultimstely prevaiiogd. Although en extrajudicial procedure
wlkl not drastically alier exlating practice under Ratle 34-—it will con-
forn to it 1n most casts—1t haw the potentinl of Huving ccart time In
a substantial though broportiongiely smal number of cases tried
Annuelly, ¢ e &

Subdivision feh HMule 34 ma eoviaed coltinues to apply only to par-

ties,  Conanenta from the bar make cicar that tn the fireparation of
cares fur trdal It iy weehsiohally necessary to enter lund or lnapect
lurge tangliile things in the possesglen of u [wreon not s party, gnd
that wome eourts hnve disnfssed independent &ctlons {n the nature
aof hillg in equity for =uel dlneovery on the ground that Rule 34 1a
preemptive.  While an tdea) sututlon to thix problem fs to provide
for discovery sgalnat Persons not parties In Rulbe 34, both the Jurlsdie-
tlensl and provedurat problems are Yery complex.  For the present,
this subdivistun makes elene that Rule 34 does not preetude inde-
perdent aclinns fur diseovery ppmins Puersons not parlps,
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EXHIBIT X
DEPOSITIONS AND DISCOVERY Rgle 30 B
| Bule 50,
. -
DEPOSITIONS UPON ORAL EXAMINATICN
(s) When Depositions May be Taken. After commencement

- of the action, any party may take the testimony of any person,
Jincluding a party, by deposition upon oral examination, Leave

of court, granted with or without notice, must be obtained only

If the plaintiff seeks to take a deposition prior to the expiration
of 30 days after service of the summons and complaint upon any
defendant or service made under Rule 4(e), except that leave is
not required (1) if a defendant hax served & notice of taking
deposition or otherwise sought discovery, or (2) Y special notice
is given as provided in subdivision (b} (2} of this rule. The ut-
tendance of witnesses may be compelled by subpoena as provided
in Rule 45. The deposition of a person confined In prison may
be taken only by leave of court on such terms as the court pre-
scribes,

(b) Notieo of Examination: Gemeral Requirements;

Special
- Notiee; Non-Stenographic Recording: Productiosi of Doouments

and Things: Deposition of Organteadion.

(1} A party desiring to take the deposition of any person
upon oral examination shell give reascnable notice In writing to
-every other party to the action. The notice shall state the time
and place for taking the deposition and the name and address of
each person to be examined, If known, and, if the name is not
known, & genersl description sufficient to identify him or the
particular class or group to which he belongs. If a subpoena
duces tecum Is to be served on the person to be examined, the
designation of the materials to be produced as set forth in the.
subpoena shall be attached to or Inciuded in the notice.

{2) Leave of court iz not required for the taking of & deposl-
tion by plaintiff if the notice (A) states that the person to be

‘examined {8 about to go out of the district where the action 1a

pending dnd more than 100 miles from the place of trial, or is

. about to go out of the United Siates, or is bound on a voyage to

sea, and will be unavailable for examination unless his deposi-

-tlon is taken bLefore explration of the 30-day period, and (B)

sets forth facts to support the statement. The plaintiff’s attor-
ney shall sign the notice, and his signature constitutes a certiff-
cation by him that to the best of his knowledge, information,
and bellef the statement and supporting facts are true. The
sanctions provided by Rule 11 are applicable to the certification.

If a party shows that when he was served with notice under

-this subdivision (b) (2) he was unable through the exercise of

diligence to obtain counsel to represent him at the taking of the
deposition, the deposition rhay not be used against him,

{3) The court may for cause shown enlargs or shorten the
time for taking the deposition.

(4) The court may upon motion order that the testimony at &
deposition be recorded hy other than stenographic means, in

- | -
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which event the order shall designaie the manner of recording,
preserving, and filing the deposition, and may Include other pro-
visions to assure that the recorded testimony will be accurate -
and trustworthy. If the ofder is mede,-a party may neverthe-
less arrange to have a stenographic transcription made at his
oWn expense. -

¢5) The notice to a party deponent may be sccompanied by &
request made in compliance with Rule 34 for the production of
documents and tangible things at the taking of the deposition.
The procedure of Rule 34 shall apply to the request.

(6) A party may in his notice and in a subpoena name &s the
deponent a public or private corporation or a partnership or as-
soclatlion or governmental agency and describe with reasonable
particularity the matters on which examinagion is requested. In
that event, the organization so named ghall designate one or more
officers, directors, or managing agents, or other persons who con-
gent to testify on its behalf, and may set forth, for each person
designated, the matters on which he will testify. A subpoena
shall advise a non-party organization of its duty to make such &
designation. The persons so designated shall testify as to matters
known or reasonably avellable to the organization. This sub-
division (b) (6) does not preciude taking a deposltion by any
other procedure authorized in these rules.

"(¢) Examination and Cross-Examination; Record of Examina-
tion; Oath; Objections. Examination and cross-examination of
wtummayprooeedaspémittedatﬂ:etﬂalunderthepmi-
slons of Rule 43(b). The officer before whom the deposition is
tohetaken:hallputthewltnessonoathandnrmﬂpermlly,or
bymoneacﬂngunderhﬁndirectlonmﬂinhlspmme,
record the teatimony of the witness. The testimony shall be
takenmmgmplﬂmliyorrecordedbywothermnsordered
in accordance with subdivision (b} (4} of this rule, If requested
byoneotﬂtepertm,thetenﬁmonyshallhemmibed.

All objections made at time of the examination to the qualifi-
cations of the officer taking the deposition, or to the manner of
tsklnslt,*ortotheevldennep:mnted,ortothemnductofany
m.andwotherobjmﬂontothepmmedings,ahanbemted
by the officer upon the deposition. Evidence objected to shall be
taken subject to the objections. In lleu of participating in the
oral examination, parties may serve written questions in &
sealed envelope on the party taking the deposition and he shall
mnmutmemtotheoﬂm,whoshaupmpmmdﬂmtothe
witness.and record the answers verbatim.
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(d) Motion to Terminate or Lirali Examination. At any time
during the taking of the depesiiion, on motion of a party or of .
the deponent and *tpon a showing thet the examination is belng
conducted In bad faith or it such manner as unressonabiy to an-
noy, embarrass, or oppress the deponent or party, the court in
which the action 18 pending or the court in the district where
the deposition is being taken mey order the officer conducting
the examinetion to cease furthwith from teking the deposition,
nr may Hmit the scope and manner of the {aking of the deposi-
tlon as previded in Rule 25(¢). If the order made terminates
the examinaiion, it shali be resumed thereafter only upon the
order of the court in which the actlon is pending. Upon demnand
of the objecting party or deponent, the iaking of the depositio
shall be suspended for the time necessary to make & motlon for
an order., The provisions of Rule 37{a) (4) apply to the award
of expenses incurred In relation to the motion.

() Submission to Witness; Changes; Signing. When the testi-
mony is fully transcribed the deposition shall be submitted to
the witness for examination and shall be read to or by him, un-
less such examinaifon and reading are waived by the witness
and by the parties. Any changes in form or substance which
the witness desires to make shall be entered upon the deposition
. by the officer with a statement of the reasons given by the wit-
ness for making them. The deposition shell then be signed by
the witness, unless the partles hy stipulation waive the signing
or the witness is i1} or canhot be found or refuses to sign. I the
deposition is not signed by the witness within 30 days of its sub-
mission to him, the officer shall sign it and state on the record
the fact of the walver or of the iliness or absence of tht witness
or the fact of the refusal o sign together with the reason, if
any, given therefor; and the deposition may then be used as ful-
ly as though signed unless on & motion to suppress under Rule
32(d) (4) the court holds that the reasons given for the refusal
to slgn require rejection of the deposition In whole or in part.

(1) Certification and Filing by Officer; Exhibits; Coples; No-
toe of Filing. (1) The officer shall certify on the deposition that
the witness was duly sworn by him snd thet the deposition Is &
true record of the tastimony given by the witness. He shall then
securely sea! the deposition in an envelope indorsed with the
title of the action end marked “Deposition of [here insert name
of witness]" and shail promptly file it with the court in which
the actlon is pending or send it by registered or certified mail
to the clerk thereof for filing.

-3~
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Documents and things produced for inspection during the ex-
amination of the witness, shail, upon the request of a party, be
marked for identification and annexed to and returned with the -
deposition, and may be inspected end copied by any party, ex-
cept that (A) the person producing the materials may substitute
copies to be marked for identification, if he affords to all parties
fair opportunity to verify the coples by comparison with the
originals, and (B) if the person producing the materials requests
their return, the offtcer shall mark them, give each party an op-
portunity to inspect and copy them, arid return them to the per-
son producing them, &nd the materials may then be used in the
same manner as if annexed to and returned with the deposttion.
Any party may move for an order that the original be annexed
to and returned with the deposition to the court, pending finat
disposition of the case,

(2) Upon payment of reasonable charges therefor, the officer
shall furnish & copy of the deposition 1o any party or to the de-

ponent. _

(3) ‘The party taking the deposition sghall give prompt notice
of its filing to all other parties.

{(g) Fallure to Attend or to Berve Bubpoena; Expenses.

(1} I the party giving the rotice of the taking of a deposi-
tion fails to attend and proceed therewith and another party at-
tends in person or by attorney pursuant to the notice, the court
mnyordertheptnygiﬂnzthemﬂcetopaytnmhoﬂwrparty
the reasonable expenses incurred by him and his attorney In at-
tending, including reasanable attorney’s fees.

2 Itthepartygivingthamﬂceottheukingofudepoﬂ-
tion of a witness falls to serve a subpoena upon him and the wit-
ness because of such fatiure does not attend, and if another par-
tyattendlmpemnorbynttonnybeuuseheexpectsﬂledepo-
liﬁonpfﬂmtwitneumbetnken.meeourtmyorderﬂmm
givingﬂmmﬂcetopaytamhotherpartymemuomhleex-
puuelmmnedbyhlmandhuaﬂnmeymutendm,hﬂud!ng
reasonable attorney’s fees.

As amended Jan. 21, 1063, eff. July 1, 1963; March 30, 1970, eff.
July 1, 1670; March 1, 1971, eff. July 1,1971.
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Motes ar Amancments fo Fadarsf Puls 30 and
Compacaiive Stale Provisions

(8} Amewdwments in I¥0 lo Kule 30 and Reorgasigation
of the Discovery Rules

fve ihe Noten on Amendmentz to Feders? Rule 26 for & diseunsion
of the 1970 reorpanization of the discovery provislons, which has had
an Important effect on Rule 30 Tule 26 pow denls solely with the
genersl weope of discovery wherear Rule 90 governs all dotalle of
oral depositions.

In addition to the teorgauization, the 1970 amendments to Hule 30
Included 8 number of Importens elterations in the deposition practice.

The Advisory Corunittee commented on theee aivetations ag follows:

Rubdivirion [#). * e s {Prior to the smendnents a party wes
required to obtain lezve of conet 12 notice wan werved within 20 days
after commencement of the action.| .

The purpose of requiring the piaintiff to obtain leave of court is
s + & tp protect 'u defesdant who hae oot had an onportunity to
rotaln counsel and inform himselt aw to the nature of the sult”
Note to 1048 amendment of Rule 26(a), quoted 'n 3A Barron & Holt-
woft, Federal Practive gnd Procedure 455456 {Wright ed. 1888), In
order to assure defendant of thin opportunity, the period is lengthened
to 30 days. This protection, however, In relevant to the tlme of tak-
ing the deposltion, not to the thme that notlee s served. Bimilariy,
the protective period should run from the service of process rather
thkn the filing of the compleint with the court, * * *

Plaintif? la exeuned from cbtaining leave even durlng the inftlal
30-dey perlod It he gives the speclal notice provided In puhdivision (M
2). The required notlee must state that the person to be examioed
im ahout to go out of the district where the action la pending and more
than 100 miles from the plate of trial, or out of the United Btates,
ot on a voyage to sew, snd will be ungvaliable for examinailon un-
loss deposed within the 30-day period. These events occur mont
ofter in maritime Htigation, when seamen are transferred from one
port to another ur are sboul to go o wee. Yet, thete are atslogous
piteations In nenmaritime itigation, amd although the maritime prob-
lems Ere MmoTe common, p rule Hinlted to claims in the edmiralty xnd
maritime Juriadiction {8 ot justifizd. * * *

Subdiviston (&} (5} A provision is udded to enabie s party, through
pervice of notice, Lo reguine another pariy to produce documents or
things &t Lhe taking of his depositian. This may now be done a= to
a nonparty depenent through use of & subpoena duces tecin s au-
thorized by Hule 45, but seme couris have held that documents may
be securedt from a party oniy under Rule 34, See 2A Barron &
Holtzoft, Federai Practice and Procedure § 8441 n. 832, § 782 n. 16
{Wright ed. 108g1). With the ciimination of “Rood catise” from Rule
34, the renzon for this restrictive doctrine has dieappenred. * * *
If ihe discovering pariy inslsts op exgmining many gnd complex
documents at the taking of the deposition, thereby ecausing undue

B
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Lurdens on others, the latier sy, onder Hules 26(c} or 30(d), apply
for a court order thut the examining parly provecd via Rule 34
nloee,

Subdivision (b) (9). A new provision i added, whereby a party may
NRAMC A corporation, partnevship, Assecintion, o governmental AREICY
ne the deponent armd dentgnate the matters on which he requests ox-
amination, and the organization shall then name one oF mare of ita
officers, dlrcetors, of managlng agenty, of (LHCT PETSODE consenting
to appeat apd testify on its bebalf with respect to matters known or
reasonably avaliabis to the organization. C€f. Alberta Sup.Ct.R, 250,
The organfzatinn may designate persons other than officers, direc-
tors, end menaging agents, hut only with thelr consent. Thus, an
cmployee or agent whe has an independent or conflicting Interest In
the ltigation—for example, In & personal injury chAsc--cAn retuse
to testify on behulf of the creanization. * * ¢ '

The new procedure should be viewed ne sn sadded facility for dis-
covery, one which may be advantageous to both sides aa well as g0
Improvement in the deposiiion process. 1t will reduce the altfi-
culties now encountered in determining, prier to the taking of a dep-
ouition, whether a particular employee or agent ia B “RANSEIDE agent.”
Bee Note, Discovery Apainst Corporations Under the Federal Rules,
47 Jowa L.Rev. 1008-1018 (1962) It wiil curb tke “hapdylng™ by
which offlcers or maraging agents of a corporition are deposed in
tumn but emch disclaliss knowiedge of facts that are clearly kbown
to persons 1u the organlzation aud thereby to it. Cf. Hamey v. Wood-
ward ¢ LotArop, Inc, 330 F.2d 940, D44 {4th Cir. 1984} The provi-
alon should also meslot organizations which find that an uopecessarl-
iy large number of thelr officors and agents are being deposed by &
pirty uncerlain of who in the organization has knowledge. dome
courts bave held that urder the existing rules & corporation should
not be durdened with choosing which petson s to apbear for it
E. g, United Stater v. Gahogon Dredging Corp, 24 F.R.D. 328, 320
(S.D.N.Y.1068). Thle burden s not essntially different from that of
anawering interrogatories under Rule 33, and is in any case lighter
thap that of an examining party ignorant of who {n the corporstion
has knowiedge. * ¥ *
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EXHEIBIT XI

PRPOSITIONS AND DiscOVERY  Rule 26

V. DEPOSITIONS AND DISCOVERY
Rule 26
GENERAL PROVISIONS GOVERNING DISCOVERY
(a) Discovery Methotds, Parties may abtain discovery by one
or more of the following methods: depositions upon oral exami-
nation or written questions: written interrogatories; production
of documonts or things or permission to enter upon land or cth-
‘ar properiy, {or inspection snd other purposes, physical and
mental examinations: and requests for admission. Unless the

court orders otherwise under subdivision (¢) of this rule, the
frequency of use of these methods is not limited.

{b) Scope of Discovery. Unless otherwise limited by order of
the court in accordance with these rutes, the scope of discovery
is as follows: :

(1) In Gengral. Parties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter
involved in the pending action, whether it relates to the claim or
defense of the party seeking discovery or to the claim or defense
of any other party, including the existence, description, nature,
custody, condition and location of any books, documents, or oth-
er tangible things and the identity and location of persons hav-
ing knowledge of any discoverable matter, It is not ground for
objection that the information sought will be inadmissible at the

trial if the information scught appears reasanably calculated to

lead to the discovery of admissible evidence.

(2} Insurance Agreemente. A party may obtain discovery of
the existence and contents of any insurance sgreement under
which any persen carrying on an ipsurance business may be lia-
ble to satisfy part or all of a judgment which may be entered in
the action or to indemnify or reimburse for payments made fo
satisfy the judgment. Information roneerning the insurance
agreement is not by reason of disclosure admissible in evidence
at trial. For purposes of this paragraph, an application for in-
surance shall not be treated as part of an insurance agresment.

{(3) Trial Preparetron: Materials. Subjert to the provisions
of subdivision (b {4} of this rule, 2 party may obtain discovery

af documents aud tangible things otherwise discoverable under’

subdivision (b} (1) of this rute and prepared in anticipation of

litization or for trial by or for another party or by or for that

other party's rcprc-scntative (inciuding his attorney, consultant,
83
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surcty, indemnitor, insurer, or agenty only upon a showing that
the party seeking discovery has sibstantial need of the materials
in the preparation of his case and that he is unable without un-
due hardship to obtain the substantial oquivalent of the materi-
als by other mesns, In ordering discovery of such materinls
when the required showing has been made, the cowrt shall pro-
tect against disciosuie of the menial impressions, conclusions,
opinions, or legal theories of an atterney or other representative
of a party concerning the Htigation.

A party may cbtain without the reguired showing a slalement
concerning the action or s subject matter previously made by
that party. Upon request, a person not & parly may oblain
without the reguived showing o statement concermng the action
or its subject matter presiously made by that person. If the re-
quest is refused, the person may move for a court order.” The
provisions of Rule 37ta) (4) apply to the award of expenses in-
curred in relation to the motion, For purposes of this para-
graph, a statement previously made {s {A) a written statement
signed or otherwisc adopted or approved by the person making
it, or (B) a stenographic, mechanical, electrieal, or other record-
ing, or a transcription thereof, which is a substantially verbatim
recital of an oral statemtent by the person making it and contem-
poreneously recorded.

(4} Trial Preparation: Experts. Discovery of facts khown
and opinions held by experts, otherwise discoverable under the
provisions of subdivision {(h3 (1) of this rule and acquired or de-
veloped in anticipation of litigation or for trial, may be obtained
only as follows:

(A} (1) A party may through interrogatories require any
other party to identify each person whom the other party ex-
pects to call a8 an expert witness at trial, to state the subject
matter on which the expert is expected to testify, and to state
the substance of the facts snd opinions to which the expert is
expected to testify and a summary of the grounds for each opin-
jon. (ii} Upon motion, the court may order further discovery
by other means, subject to such restrictions as to scope and such
provisions, pursuant to subdiviston (b} (4) {C) of this rule, con-
cerning fees and expenses as the court may deem appropriate.

(B) A party may discover facts known or opinions held by an
expert who has been retained or specially employed by another
party in anticipation of litigation or preparation for trial end
who is not expected to be called as a witness at trial, only as
provided in Rule 35{b) or upon a showing of exceptional circum-

84
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stances under which it is impracticable for the party seeking dis-
covery to obtair facts or cpinlons on the same subject by other
means.,

(C) Unless manifost injustice wouid resuli, (i) the court shall
require thai the party sceking discovery pay the oxpert g rea-
sonable fee for time spent in respounding o discovery under sub-
divisions (b)Y {4) (A} fii1 and o) {4) (B) of this rule; and {ii)
with respect to discovery obtained under subdivision (b} 4}
fAY (7)) of this rule the court may require, and with respect to
discovery obtained uncer subdivision {(b) (4 (B) of this rule
the court shall require, the party sceking discovery to pay the
other party a fair portion of the fees and expenses reasonably
incurred by the latter party in obtaining facts and opinions from
the expert,

{c) Protective Orders. Upon motion by a party or by the
person from whom discovery is sought, and for good cause
shown, the court in which the action is pending or slternatively,
on matiers relating to a deposition, the court in the district
where the deposition is to be taken may make any order which
justice requires to protect a pariy or person from annoyance,
embariassment, oppression, or undue burden or expense, includ-
ing one or more of the foliowing: (1) that the discovery not be
had: (2) {hat the discovery may be had only on specified terms
and conditions. including a designation of the time or place; {3)
that the discovery may be had only by a methed of discovery
other than that selectod by the party seeking discovery; {(4)
that eertain mattors not be inquired into, or that the scope of
the discovery be limited to certain matters; (3} that discovery
be conducted with ne one present except persons designated by
the rourt; {8) that 2 deposition after heing sealed be opened
only by crder of the cocurt; {7) that a trade sceret or other con-
fidential research, development, or corumercial infermation not
be disclosed or be discigsed oniy in 2 designated way; (8) that
the parties simultancously file specified documents or informa-
tion enclosed in seajed envelopes to be opened as directed by the

~ court.

If the motinn for 2 proteciive order i denied in whole ot in
part, the rourt may, 9n such terms and conditions as are just,
order That any arty or person provide or permil discovery.
The provisions of Rule 37(a) {41 apply to the award of expenses
incurted in relation 1o 1 motion.

(d} Sequence and Timing of Diseovery. Unless the court upon
motion, for the convenience of parties aad witnesses and in the

8BS
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interests of justiee, crders otherwise, methods of discovery may
be used b sny sequence and the fac! that a party is conducting
discavery, whether by deposition o0 otherwise, shail nol operate
todefay angy niher party's diseovers

(e} Supplementation of Resposses, A parly who has responded
To a request For disogvery wilth g resnense fhat was complete
when made i under o dwiy to supplement his response to ine
clude information therenfter acquired, axceept as follows:

{10 A party s under & Jduly scasabably 1o supplement his re-
sponse with yespect to any guestion dirertly addressed to (A)
the idertity and location of persons having knowledge of dis-
coverabie matters, and (31 the identity of each person cxpected
to be called as an expert wilness at trial, the subject matter on
which he s expertod (o testify, and the substapce of his testimo-
ny.

(2) A party is under a duty seasonably to amend a prior re-
sponse if he obtains infermation upon the basls of which (A) he
knows that the response was incorrect when made, or {B) he
knows that the response though correct when made is no longer
true and the circumstances are such that a fajlure {o amend the
response is in substance a knowing concealment,

(3) A duty to supplement 1esponses may be imposed by order
of the court, agreement of the parties, or at any time prior to
trial through new requests for supplementation of prior re.
Sponses,

As amended Dec, 27, 1946, off. March 19, 1948 Jan. 21, 1963,
eff. July 1, 1963; Feb. 28, 1966, ¢if. July 1, 1966: March 30,
1870, off, July 1, 1970.

Notes ar Amondmants te Feders) Ruie 26 and
Comparative Siate Proviston
(aj Awendments In i970 to Federal Nule 38 and Reorganization
if fhe Thacorery Idics

1, Nature and Extent of the 1970 Rearganlzation

In 0TC the fodersl Glucovery provisions, wd in ;{urtiuulnr Hules
26 and 30, wem the subfect of 4 geneead reorganization aud sub-
gtantlve revision., The baele renasiwriug was ax follows:

Prior Rule Nu. New Ihile No.
2Wia) 3¢a), 31l
20{¢) S
28id) 32(a)

20{e} 32b}
fah) 3e)
J0¢my 30b)
33(h) 2%4c)
32 F2d)

86



DEPOSITIONS AND BISCOVERY  Rule 26

ode 200y nowe & genessi eole elearly iverming the sevoe of ik
the varitws discevery devievs, Irn soctlon b} it contalng o pumber
vl important provisiens definfng and, in sese wlinatioes, shering
the senpe of perm lssibl Gisem Ty,

2. Adwisary Commitiss Cemments o Subsianiive Allerations In
Ruie 24

The Advisory Pommiiioe cei e an chintigos i LEnie 28 wx ful
Jows:

Mubdiciaiva chj (Zh—-imenrance Foticiee. Bedb the cuses god comet-
LTGER e shurdy In esatlict of the goresiios shether deferdunt’s
Lishihisy tnsursnes eoverape ix Anfulert fu abixeovery b the osirl 99t
tiie when ehe fiseuranse eoverggs 15 06l 1 eel? wriinathle and does
ROt (HAE On ANather fste fx ilic caxe T R @

The ablvision in reported cises v close. Siate declsions hased on
provisions stutller to the federal rolea are sEmilarly dHvlded, See cases
enflocted b 2A Barron & tioitsoff, Federal Procilos and Procedurs
R T, no. 4505, 4540 (Welpht o, 3061 spnears 1o e difflealt if
uot impossible o olitale appellete review of the fssie, Hesolution
by rode emendment is indicated,  The gquestion is essentinlly pro-
eedarnt b thet 1t beats spon preparation for *rled amd Metiiemend be-
fore trinl, ami conrtw venfronting the queslion, however they have
deckdent It, linyve kensraliy treatsd i s proceduent and roverned by
the rules.

The amendment resolves this fssue In fevor of dlselongre, Mont of
the decisions denying dlscovery, o explieitly, rerson from the toxt
of tule 20(h) that it permits discovery oily of matters whivh will be
Ridinfasible i ovidenes or eppear ressonably caloulated to lead to such
evidonee; they aveld cousiderstions of policy, regarding them s
forecloned. See Biswerier v Munning, snpro. Some nofe alse that facts
about o defendant™s financinl status are not dlscoverable as such, prior
to Indegment with excention wnsutisfied, and fear that, if conets bold
fstrunen  coveruge discovernble, they must exterd the principle to
othor aspects of the defonduul’s finatelal status. The cascs favoring
diselosure rely heavily on the prectlest sigilficance of invurance In
the deeisions lawyers inake nlowt settlemeit anid teial pregaretion. In
Clawes v, Dunker, 264 F.3upp. 246 (S.DN.Y.L067), the court held that
the rules forbld dlsonure Tt ealled for gn amendment to pernit i,

Disclostire of lnsuraiior coverdge i enahle counsed for both shies
to nmke the same reallstle appraisa) ef the cwmy, Mo Ehet settlonwent
and litlgatlon strutegy are based on Ruawiedge and pot specylstion,
It wllb condoee Lo settivinent and svoid protenctid Hilgutlon in soie
cages, though b uthers 1L sy bave wn opposiy offoet.  The taskernnd -
ment s Hmbted to insurahoe coverape, witich shondd he [HERTTH ) TOH
fram sy other facis concerning dofendants Singncial status (1) e
CHUSC JOSHranee s oan et ereated sieifivally to astisfy the ¢lulin:
€21 Becanse the ipsurane: coinpany ardinurtly controls the Htigatlon
3 beeaase information shurt coverdge is avnllable ouly from ge-
Brndunt or Dis insurer: and (4] beeanas dischenee dovs not involve
a slgniflcant Livosion of privacy, ¢+ *

The provision appHes aaly s Ceurrying onown Jsdranes
buslness™ wmd thus covers insargnee collpanhsy and Lot (e ordinery
business concern that eniers {uto a contruet of indemalficaticn, * * »
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I s Instaiee coes diecloser e ke B fa909 canedring inHiTae
covorage uhmbs<ihie 1 evidenee.

Kubdivieian (B3 p--Frind Preparation: Mobesiuiz, Some oof the moest
controversinl and vexing prebdmas te emoerre frem dhe Hucovery riles
have arlsey ot of roguests for the preduction of donwents or things
prepared in antierpuiion of Hibeation or for telal. The exleting rales
ke no explicit provislon Terosueh saterlals, Yo, tws verbally
distinet doctrines have dovaloped, oarl conberrlig & guaiiticd hnmenily
on these apaterials—tie "goel eause” tempiirement o dole 54 fhow
ginerally held applieabie fo diseovery of documents via depositlon
ander Iint 45 mel interrogaforbes nndes Rule 22 and the work-
product ductrine of Hickoan . Tawler 32 UK 405 (3347, Bota
demand A shiowing of Lustificution b Lere pesbueiion can be had, the
one of “good cause” grd the other vactously deseribed in the Hickoan
case: Maccesnity of justifleetion,” ‘dental ¢ * 4 would rndely pre)-
udice the preparation of petitioner's case,” or "cause hardship or -
tustice™ 320 U8, at 500-561, * » »

The major difficuliles visible In ehr existing vase mw are (10 con-
funion and disngreement e to whether “gowd cose” Is made out by
a ghowing of felevancy und lack of privilege, or peqgulires sn sdditionnt
showing of necessity, (41 confuslon und disageeement ss to the aenp
of the Hickman work-product doctrine, partleularly whetber it cox-
tends beyond work actually perforned by lawyers, sud (3 the renul-
Ing difficnlty of releting the “good cuuse” required by Huobe 34 abd
the “neceasity or juatifieation™ of the work-product doctrine, so that
their reapective rotes and (he distinetions Lotween them arve under-
atood, * v »

The rles are amended by cilinjtuting the geaerdal reqroment of
“good cause” from Rule 34 but petolning o requirement of a spockal
showing for trial preparation maierials in this subdivision, The ree
quired showing ls expressed, not in terms of “gnod enstse” whose
gencrality has tended to encourage confazlon amd +ontroversy, but in
teros of the elements of the specinl ahowing to Ue made; sebstantal
need of the materials in the preparation of the ense sl Lability withe
out undue hardship. to obtaln the subetantia) equivalent of the mae
terinls by other megha.

These changes confurm to the holiings of the vases, when viewed In
light of thelr fecta. Apart from ivial preparstion, the fact that the
materials sought sre documentary does not in and of Hself require
a special showing beyond refevance amd absence of priviiege, * * +

Elmingtion of 4 “good cause” mguirement frem Kute 34 nnd the
eatabilshment of A requizement of & specin] ghowing In (his subdivision
will climingte the confusion causcd by having two werbally distlocet
requirements of justification that the eourts leve beon uneble to
distingulah clearly. Moreover, the Lingoage of the sulnilvision BUg-
Bestx the facters which the coaris should conslder in determining
whether the regululte showing han been made. The impertatoe of
the materials sought to the party secking thewn in preparation of his
case and the diffleulty he wilt have obtalning them by other meuns
are fectore noted ln the Hictgn coee. The courts should ales con-
stder the Nkelihood that the perty, syven ! he obtaine the Informa-
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tieo by Imdependient meanx, Wi ol havs the aubatantial cgitivalent
of tho docuinenes the profiuciion o which ho seeks,

Muaterials pwmemlied in e oedisaly course of hrmelnans, or persusnt

ts publie Tequirements vnrelsled to iitipation, or for other nonlitigs-
Hon purposes are ot dader the ooelliled frmiunity peovided by *als
subiilvislon, Gonemen v A, Bods Pyle, fac, 420 #24 48 dib Cir. 1808} ;
el United Slaten . New Vori Foreipn Trads Zome Opgraiors, Inc.,
B304 Fizd THE (34 Cir. W Wo change 's zuade in the existing oo
irfae, valed 5 the Mickesds nsse, ther ope narty may discover
relevant facte known or avallsbde to the other party, ever though
such foele ere otvalned 10 & dovument whien 5¢ oot Hwedf glacarer-
nie, .
Treatmant of Lawyers: Npeoig! Peofselion of Newntal o o THETY
Conclusions, Gpinfone, gnd Lepal Tioories Conperming The Liligation,
—The coirts are divided ss 0 wheihes the wark-product docfine ax-
tendy to the preperatory work only of lawsers, The Hickmen camc
left. this tasue open since the siatements In that case were taken by s
lawyer, * » ¢

Bubdivinion (b) (1) reflerta the trend of the cancs by requiring a spe-
clal showing, not messly as o materigls prepamed by an agtorney,
but elso me to materiala preparcd Ia anticlpetion of Ytigation or
breperation for triet by o for a party or any repregeatative scting
oi1 his behalf, The subdivision then goes oo to pratect uguinst dis-
closure fof] the mente! jimpresslons, euticlusiconn, epinlona, or legal the-
nrler conoerning the litigation of ag g&iterney or gther representative of
a pariy. The Hickwan oninion drew apeclal ghtentlon to the nead for
Drotecting an attorney ageinst dincovery of memornpdu prepared from
recollection of ora! Interviews. The ~urts have ateadfantly safe-
guarded ageinst dimclostre of lawyors' mental impressions and legal
theorles, gy well ap menta! improsgions snd subjective evalustlons of
Investigatore and ciehn-agents. i crfoboing this proviglon of the
sutdivision. the coutte will sometimes find it necegarty to ocder die-
closire of & document bal with portious deleteg, * » *

Pariy's iight {o na Slatenoni—An eXeepilon i the requirement
of this subdiviston vhables a parly to smeare production of hls own
shiteruent witheut any spocial showing, The cuess ere divide!, = *

Courte which treat n gairty's stosement as though It were thot of
any witness overlnok the fagg iiat the poety's staiement I8, without
more, adidlssbbie by svlidones, Decdinapily, o party gives o alatement
witheut Inslsting en A capy bocssse hio dows nok yer have o lawyer
Knd doog ot ynderatand the fogni compqienees of Iig potions. Thus,
the stutement is Fiven at & thrme whoen be funclicns at s disndvantage,
Discrepancies beiween L irial teatimony sud eariler wtatemont may
result fTomn japrc of inidnory or ordinary imaceutacy | o weltton state-
ment produci<d for the firet Fisie at tiial tany glve much disceepancies
w promdaense whbeh they do not deserve. In approprlate cases the
court may order o party o e Qesodcd before hik atatomont ks pro-
dueed, + » »

Witncas' fight to (ion Statesmeni.—A woeond exoeption to ine re-
gulrement of thin subdlvislon pormies g BEN-TEMY witnews ro obtain
a4 copy of hig own eeatement withous uhy speclal showing. Many,
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shough not ull, ot the cotbitierar oy Fuprworilig & partr's right to
otitaln s statenient APTY slivo b the T ORYTY Wik ko, Inaursnee
Compardos are tnervasingty THEANE Ehot w wllness fa entitisf to g
Tony of hix stutemont apg g Wb Tpane fhedr reguipr freetice Ae.
cordingly,

Kl v igionm L. JS ) . T Freplirargon Eoperia, = %

Hubsection (b 14 WA deniy wick doweovery of iafarmaion abitatined
by ofF througss CHRTan wWho Wi be cnllag o WL 2t Lelal, Phe
nroviston §e responstvs Seghloing wigametod by a relatively revons
e of autborition Many of howe enam fsrekent dotrleat: and diffl.
Cult dsstes s to whiek axpest testimony ety L be delerining-
tive.  Prominent BIGORE Thutr Are foog s g, mtent, ol can-
desinstion crsey. ¢ + « -

In 2ases of thie vharacter, g pradintiian wgringt discorery of jn.
formation heig By cxpert wilgosees Hoifilces Iy goute form the viry
c¥ils that discovery has been ercared to prevent,  Effective cross-
examination of gn expert witorss requitires &dvancs preparption, The
lawyer even wiih the help o his own EXTLNA treguently cannot an-
telpate the particular approsch hig adyeLeRryY's expert will take or
the data on which by win baxe ki indgment oy the stand. MeGloihiin,
Bome Proctical Probleme in Proof of Economiz, Scientitic, and Tech-
nical Fecis, 23 F.R.D. 467, 478 (1088). & Callferniy study of disoov-
ery and pretrlal iy condemnation vascs notes that tie only sabatl.
tute for discovery of Cxperts’ valuatlon muterials in “lengthy—gnd
often rruit!ul—-crmnnunnuon Qurlig teial,” ang recommendy
pretrial cxchanpe of such mnterial. Calif. Law Rev.C‘omm"n, Liin-
covery in Eminent Domoimn Proceedings, T0T-T10 (Fan.1063), Shiniker.
Ir, etfective rebuttyl requires advance snowledgs of the ine of testi-
mety of the other side. If (he latter ty foreclosed by n rule ngainst
discovery, then the HATTOWING of luwucs mig eliminatlon of surprias
which discovery notmally produces sre fromtrated, = + o

Past jucicial resirictions gp dlscovery of gr. adversary's expert,
particularly ax to his opinione, reflact the fogp et one slde will
bezefit unduly from the others better preperatlon, The procedure
established In subsection (b} (4} (A} holn the Plsk to 8 mininum. s
Covery ia Umited o trial witnesser o~ mey po obtelned anly ai g
time wher the parties kiow who thelr expert withessor witl bo, A4
DArty must 23 o practles? mnatier Prepers bls own came i sdvance of
that time, for he cun herdly hope to ld bls case out of his op-
ponent's experty, * 2 »

Bubdivislon () () {B) denle with un CEAPErt who has been retained
or mpeclally employed by the DAty In anticipetion af litigatior or prep-
aration for rriml (thus exciuding en expert why ix sluply & general
emptoyes of the Party not apeeiaily tmployed on the case), but who in
not expected te be called an & withess, Under ite vrovieicns, o parey
may discover facts known 9T oplnions held by such an expert only
ot a vhowing of exceptional circumstgnsay vader which i{ s Imprae-
ticable for the party seeking dIscovery to obinin factd or opinlons
ofi the smine subjoct by other TiCADR ¥ ¥ o

Suddivision {e)—Bequence and Privrity. This new provision s enn-
cetned with the sequence Iy whith parties iy proceed with dlacgy-
&y aud with related probiemy of timing., The prinelpal effapts of
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the new daovistop are Hop, to ellmloete eny fized prloeity in the
soguence of dlscovery, ahd secord. o make clear and explicit the
court’s nower fo saiabHah priority by an order iasved In & particulsi
CASS,

A priority rule develaped Dy somic courts, whish confers priority
v the phety who flret acrver Ratice of taking & depokition, I8 uneate
tleotory in meversl buporiand doahecis

Firmt, thia priorlty paie permita a party to esiabiizh 4 prinvity
runping fo Al depoeitions ea i which he baa given earilar notice,
Minee he can on & glven day sorve noiice of teking msay depoaitiocns
he i In o pesitlon o deles Uik adverare’s teiing of desosltlons for
an jnordinaic time, * % -

Recond, since noetice ke tho ke fo priog'ty, 17 both partien wish to
tike depostilons Teat s reoe cesuite  Ror Deldwell.Clements, Inc. ¢,
Hotirge- Kt Pub, Co., 10 FRIN 156 (AD.M Y1081 fearription of
racties uswd by parties). But the existing roles on notice of depoal-
tion create a race with runners stsrting from differcat positinga,
The plaintitf may vot give notice without tozve of court umtil 20
days after commoencement of the action, wheregs the defendant may
serve potice et sny ilme after commencoment. Than, & careful and
prompt deferddant can slmost alwags recure priority. This advantage
of defendaznts is forin!ious, hecaune the purpose of requiring plalntiff
to wait 20 days is {0 atford defendent ag opportunity to obtein coun-
sel, not to conter prioriiy.

Third, although oourts have ordercd a change fr the normal se
quence of discovery oa A number of ocessions, & g, Xaeppler o
James H. Motthews & Co., 206 ¥.8upp. 220 (ED.Pa.108i); Park 4
Tilford Distiilers Corp. v, IMetiilers Co, 19 FRD. 100 (8.D.N.Y. 10585,
and have et all tlmes gvewed discretion to vary the usoal priority,
most commentators gie Aprood that courts In fact grant relief only
for “the mont obviously competiing reasons,” & ¢ #

It I» contended by some that there 8 fio oeed to alter the exinting
oriority practice. ln support, il e arged thst there in no evidenor
that injuatices {n fou? result from present praciice and that, in any
event, the courts can angd do promulgate loeul roles, ae in New York,
to deal with local situations amd aiue prierse to avold possible injus-
tice in partleular coks.

Subdlvirion {d) ia based ol the ouptrery vicw that the rate of prior
ty besed oh notire s unsetislacters and unfalr in its operatlon.
Bubdlvision (d) foillows en approech edapted frem Clvil Rube 4 of
the DMetrict Conrt for the Bouthiern THetrict of Sew York, That rule
providen that stattlug 40 days efter commencetnont of the actlon,
wniess otherwise ordeced by the eonrt, the fact that one party is tak-
ing a depoaltion small pot preveat snother perty from doing »o “con-
currently.”  In grectice, Ehe depositions are not ususlly taken simul-
taneouely; rathes the parties work oot arrangements for alterna-
tlhon in the tekipg of depowittons.  One party may take a complete
deposltion and then thoe orher, or, it the depoalttions are extoralve, ore
party deposes for ko opet foe, end thon the othor.  Sep Caldwell-
Clements, fag, v, HeGroc AR Pub o, 11 PAD. 138 (S.DNY.
1051).
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In principle, one parE s inltation of siweavery frhould aet weit up-
on the ather's pemgletion, woes deiny 1y dlotatad Uy apedial coneld-
erations. Clesriy the primeie do feasible with eospect o Rl me ithods
of dneovery ather fhar dopesitlone, And the experionce of the
Aouthern Disirler of Sew York abows thal the beincipie eon e ap-
plied to deposttiong o welll  The courts have rai had s Inereisae in
reoting bualpess em thlp inptier.  hice ¥ s elear to lawyers that they
Largaic on ae egua! foeting they age useally alfe (o prrebge for un
ordetly micecuman of degssitlons @lthoat jucheial intesw ontion., * % ®

Rubidivisioh (¢~-Bupplementotion af Respenses. The rules do not
pow atate whether Mnterrosiories (rod ruesitons at deposition as woll
pa reguests for inepection ard s:dmiralons) lrpose o *eantinulng bur-
den” on the respondisg pacty te sepplowent his anewers if he ol-
talns new Informatien, i lesue b acute when pew infrrmatlon
rendery substantially incomplste of insceorate an sngwer which was
complete and sccurate when mede. It fa essental that the rules
provide an anawer to thia guestion. ‘The partles can sdjust to a roke
elther way, once they know what It i, See 4 Moors's Federal Proe-
tios 1 83.26(4] (24 od. 106G}

Arguments can be mude both ways. Imposition of a continoing
burden reduces the proliferation of sdilticns] sets of Interrogatories.
Some courts heve adopted loca! rulee establishing such a burden.
® ¥ » (On the sther hand, there are serious objections to the burden,
especially in protrected cases, Aftsough the pariy aigns the an-
swers, it 1a hie lawyer who understande ghelr significance and beats
the rexponiibiilty to brleg soswers 0p to date. In & complex case all
sorty of information rewches the party, who little understands its
besring on apawers previouaiy given to interrogatorics. iIn practice,
therefore, tha lawyer under a comtibuing bubden must periodically
recheck il Juterrogatories nod canvess ail rew fnformation, * * *

subdivision (2] provides that 4 party 1a not under a continulng bur-
Jdess except ne exprously provided, ¢ * *

The duty wiil novmally be enforced, in those lmited instahces
where It is imposed, (hrough ranctions impoecd by the trigl court,
including exclusion of syvidence, conifnuance, or other metlon, as the
court MRy deem appropiists,
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