#30.9C 10723/ T4
Memorandum Th-51

Subject: Study 36.9C - Eminent Domain (Discovery)

Attached to this memcrandur zre copies of the Uniform Eminent Domain
Code provisions relating to discovery {Exhibit I--pink) and Professcor Van
Alstyne's analysis and comparison {Exhibit II--yellow) with the comparable
Celifornia eminent dorain discovery provisions.

We plan at the November 1974 meeting to review the provisions of the
Uniform Code and we will meke any necessary changes in the Commission's
recommenced eminent domsin legislation 2fter it has been introduced in
the ILegislature.

In connection with the problem raised by Professor Van Alstyne at
rages 2-3 of his snalysis and comparison, relating to the ambiguity of
the phrase "without requirement of court order" as used in Eminent Domain
Law Section 1258.020, the staff notes that the intent of this phrase was
to avoid any possible conflicts with California's fairly restrictive
"work product" rule in deposition of experts. To resolve the ambiguity
and make the Commission's intent clear, the staff has revised the intro-
ductory portion of subdivision {a) to read:

1258.020. (a) MNotwithstanding amy-etker-iaw Section 2016

or any court rule relating to discovery, proceedings pursuant to

subdivision (b} mey be had without requirement of court order and

may proceed until not later than 20 days prior to the day set for
trial of the issue of compensstilon.

The Comment to the section would commence:

Comment. Section 12%8.02C is new. It permits discovery of
experts who will testify at trial notwithstanding any implications
to the contrary in the "work product” exception of Section 2016,
without reguirement of a court order . The sectlon, however, kuk
provides for court relief of any person to protect him from annoy-
ance, embarrasment, or oppression.

In connection with this subject, the staff notes that the Commission
has decided to study the field of discovery generally.
Respectfully submitted,

Nathaniel Sterling
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Memo Th-51

a pa -ty to a condemnation action may:

EXRIBIT I
ARTICLE Vi1

{Proccerdings Before Trial]

Scction 70!, [Application of Article, ]

Discovery and pretrial conferences in condemnation actions are
governed by the [Rules] [Code] of Civil Procedure, except as otherwise
provided in this Article. ,

Comment

Article VII liberalizes conventional discovery practice as
applied in cminent domain actions, and includes oplional provisions
strenglhening the court's authorily to conduct effective pretrial con-
ferences in condemmalion actions.

Since the intent of this Article is to expand the range of dis-
covery normally available in condemnation actions, this section
should be modified appropriately in adopting states that observe a
more liberal discovery approach than that which is here set forth,

Section 702, |[Discovery Scope. ]

{a) Without leave of court, and without showing any nced [or the
information sought, or of hardship or prejudice if discovery is withheld,
(1): ' [By request for 'produt_:tion] require any other :party to produce. :

for inspection and copying, or to furnish a copy of, any wrillen appraisals,
o e Lo R ) e “wo.oa LI PR Sime t Lttt .o

S

reports, maps, diagrams, charts, ta_ble._--nr other documents in his
pess:ssion or under his control that contain engincering, cconomic, valu-
ai:iun, comparable sales, or other data periaining to the issuc of compen-
sation,

{2} By wrillen inlll:,-.rrvgalory require any other P.’J.rly to disclose

the identily and location of each person whom the other party expects to
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call as a wilness ab the trial on any guestion relating to the issuce of
compensation, to stale the substance of the facts and opinions to which the
witness is expected to testify, and to summarize the prounds for cach op-
inion.

{3} By written inlerogatory or deposition require any other party
to disclose the identity and location of every person, including an employee
or agent, whom he has caused to e:::émine the property sought to Le taken,

or whom he has consulted or employed Lo provide information or to ex-

press an opinion relating thercto, in order to assist in determining the

amount of compensation, whether or not the person so identified is ex-

pected to be called as a witness at the trial,

(‘%] By deposition examine any person whose identity is discover-
able under pgragragi_us (2} ap.d (3), and who_rf'x_ the other party expe;'ctsl_to
call as a witness at the trial, with respect to his findings aﬁd opinions on
any guestion relating t6 the issue of compensation,

(b) A party may discover the findings and opinions, on any ques-

----- . I et B AN ) R ‘*-__',_a .

tion relating to the issue of compensation, of a person whose ic :ntity is

dist:‘pvgfab,le.under paragraphs {2) and (3} ofisubecl:i‘ah (a), but whom the

other party does nol expect to call aa a witness at the trial, anly with leave
CA g et R R M wol R '

of court first obtained on noticed motion for good cause shown; and subject

to reasonable conditions required by the court,
Comment
Section 702 provides a liberal rule of discovery with respect

to valuation issues that goes beyond the purview of conventional
discovery in othcr civil actions, For example:

(1) Section 702(a)(1) permits discovery as a maiter of ripht
and without prior court approval of documentary data relating to
valuation issucs which may be in the possession of the other party,

7.2



whether ot nol prepared by a prospeclive trial withess., Sec, e, g.,
State v, l.each, 516 17, 2d 1383 (Alaska 1973) {accord), Ahsent spe-
cific authorization, data of this kind wonld often be discoverable in
other civil actions only upon a showing of special need or inability to
obtain eguivalent miaterials by other means, Compare I'RCP, Rule
206(b){3), relating to discovery of "trial preparation materials, ¢

The specification of the kinds of data included under subsection {2)(1}
makes it clear that the mental impressions, opinions, conclusions
or legal theories of an attorney (often called "attorvney's work pro-
duct'') are not made discoverable by this section, The bracketed
phrase "by request for production" should be adapted to conform to
the usual discovery technique used in the adopting slate to obtain
documentary inspection {e. g. s motmn for inspection; subpoena duces
tecum; etc, ),

(2} Section 702{a)(2} authorizes a party by interrogatories to’
require disclasure of the identity and a summmary of the testinmony
of the valuation witnesses expected to be calldd by any other party,
If the party (rom whom the information is sought has not determined
the choice of valuation witnesses he intends to call to testily at the
trial, he must so rcspond, and later supplement his answer under
Scction 704 ar the cguivalent supplementation provision of state
discovery practice. A failute to do so, unless relief is sccured
by a protective erder under Section 703, cxposes the noncomplying
‘party to sanctions, See Section 706,

(3) Section 702(a}{3) authorizes discovery, as of right, of the

called to testify at the trial, Identification of all such persons will
facilitate investigation and trial preparation both by infor mal means
(e. g:, interview) and by formal -discovery {i.e., deposition}.to the - .
extent permitted by law, See subsection {b), Moreover, knowledge
of the identity of consultants used by another party will assist coun-
gel-in senking to emplow_.r othér ‘experts to help prepare his client's
cause, and may provide clues as to the opponent's theory of value.

[4) Sectmn 702(;11(4) autharmcs the takmg of thc depos:twn ol' '
“an expert-or other valuation consultant whom another party expects -
lo call as a witness at the trial, wilhout the uccessity [or obtaining
teave of court by motion in advance, Compare FRCP, Rule 20{b)
(4}{A) and {13}, Nothing in paragraph (4) precludes objections to
questions asked during the deposition, if othcrwise permissible
under state discovery practice. But sce Section 703.

Subsection {b) autherizes discovery of compeusation-relalad
facts and opinions held by consullants who a re not expecied to he

7.3
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called as wilnesses at the trial, buat anly with prior leave of conrt,
No special test of exceptional circamslances or bnpracticabitity
is imposcd; the requisite "pood cause™ [or the order is left to the

court's sound discretion in light of the circumsiances of the case,
FRCP, Rule 24G(LY4){ 1),

Seclion 702 is predicated upon the view that condemnation actions

represent a unique form of litigation principally concerned with the
determination of the single issue of the amount of just compensation’
to be paid. Becausc of their exceptional character, such actions can
be expedited avd tried with greater cfficiency and less expense if the
fullest possible pretrial disclosure of valuation data and testimony is
authorized., As with other discoverable matter, of course, discover-
ability docs not necessarily irmply admissibility in evidence at the
trial, and the rules here set forth are subject to the court's power
under Section 703 to grant protective orders. '

‘Section 703,  [Protcctive Orders. ]

{a} Discovery under Section 702 is subject to the power of the

-

court to make orders which justice requires to protect a person [rom

annoyance, cinbarrassment, oppression, or undue burden or expense,
but discovery authorized by Sectioh 702 may not be denied or limited

solely for the recason that the docuwiments, information, facts, opinions,

or other matters soupht cither were or were not prepared, obtained, or

IR o EE R ¢ Bytor,
sy > -G .

proc -red in anticipation of litigation or in prbpa ration for trinsl in the

-particular action, SR

(b) The Pparty taking the r.li:gos_i!:i_on of an independent expert witpess .

shall pay the expert a reasonable fée for time spent in prepa-'ring for ani
in giving his deposition,
Comment

Seetion 703 Hmits the court's authority to restrict the liberal
discovery canteraplaled by Section 702, While the general power to
make protective ovders is expressly confivimed in Subsection {a)
{compare FRCP, Rule M(c), as to the pencral scope of proteclive
orders), bwo significant limitations not ordina rily applicable in
othoer oivil actions are established:
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{1 The conrt may nob curtail discovery solely hecause the
material sonphl wie prepared, oblained, or procured in anticipation
of litipation ar Lrial in the action. Compare FRCE, Rule 26(L}(3},
timiting Jiscovery of anticipatory Ytrial preparation materials,

{2) ‘The fact that the material was not prepared or obtained

for usc in the present casc is not, standing alone, grounds for deny-

ing discovery, In the absence of this qualification, a protective order

could be granted on the theory that the material sought {e,g., an

appraisal prepared for some purpoesc unrelated to the present action)

was nol relevant to the subject matter. Compare FRCP, Rule

26(b){4) (implied limitation of discovery of vxpert facts and

opinions to those ""acquired or developed in anticipation of liti-

gation or for trial'), ’

If agreement cannot be reached between the parties as to
the payment of the expert witness fecs required by subsection (b),
the court may determine the amount due and order its payment.

[Section 704. [Duty to SII[‘-p_‘_._l‘_._]:l"l_;:'h!. or Amend llnspor;&.c. ]

A party who has rosponded to a rvqunsi.: for tIiS.CO\fCTY is under a
duty seaqmnbly to rupptement or amoend h1s response by aupplymg nny
subsequently nblam:rl 1nforn.;-atmu u%:on the anxs of ;vluch he knows tha.t
an earlicr responsc by him was incorrect when made or, though correct

when made, is no longer true or accurate, if a failure to supply the

. . . . . : o . - .- PN N
e ,-"_.,_' . : ar e ey o W et Pt L PR AP ) . -

" information wonld tend to be projadicially misieading to the other party. ]

R e Gowmpment
Scction 704 is intended ko wvake it clear, in the context of the
- apecial discovery provismm governing énndenination actions, that
~; & party respondipg to discovery has a continuing duty to supple- -
ment his responses, A 'party, ' within the pitrpose of this scction,
includes a corporate or oth r person whose officer or agent made a
responsc or gave & deposition in discovery proceedings.

" In states that already have adequate supplemientation provisions
in their general discovery rules or code, this section may nat be
strictly necessary and it is thevefore bracketed as optional.  Its
enacthment, however, may assist in avelding any doubts on the matter,
and wilt clarify the scope of the sanctions described in Section 707.
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(Section 705, [121fret of Article au A hnissibilite of Bvidunce. |

This Article doces unt miake ;1rlmrl.-‘:.--;ih!n any evidence that is not
otherwise admissible nor permit a withess to base an opinion on any
matter that is not a legally propuer basis for the opinion. |

Coranent
Scction 708 is bracketad for aptiopal vee in states where it
is deemerl appropriate expressly to foroclose the drawing of any
inference from the provisions of Article VI regarding the admissi-
hility of evidence or the permitted heses for an expert opinion.
These matters are governed In ofher stalutes, rules, and court
decisions, and not by this scction, See Arlicle X1,

|Section 706, [Effect of Discovery Proccedings Upon Trial Evidence, }

{a) Except as provided in Subsection [b)-j :
(.1) a ﬁarty reqluired to produce documentary data under
this Article may not, over objection by a party who was entitied
to production thereof, call a witness to testify at the trial on any
guestion relating to-vaiuation or compensation unless copies of all
*: ~pppraisals, reports, maps, di'agi-ams, -charts, tables, or other.
documents prepared hw{ or under the direction of the witness, or
upon which his tc.stimc‘t;l},r is based in whc-:lc-or in pﬁrt, v;rcre s';\pp-lied
l..lin sﬁlzi-.s:t:;miia,? "r_:';‘.:',-ag;];rﬁ;;:ﬁ':lé' www E&lzis A rll:i'r':'Ie; aricié".

; ) N

{2) a party who was 1'nAqucs.;tecl t;:: disclose the iticntity of a
person by discovm-yl procecedings ﬁ.nder this Article may not call and
examinc‘that person at the {rial, over ohjection by the parly seceking
the disclosare, with respect to any issuc relating to rvaluation or
compoensation, unless the witncss; was idt‘ntific‘(] and all additional

properly requasted information rclnl:iny-;; to the witness or his

e i

.-_‘:,",_- - . .9-",“4, .



tcst'mmn;r was supplicd in substantial compliance with this Article.

{b) Upon such conditions as arc just, the court may permit a
party to call, or clicit an opinion or other testimony from, a witness
whose testimonly is barred under Subscction (a), if the court determines
that the failurc to respond to discovery was duc to excusable mistake,
inadvertence, or surprisve, and did not Iﬁaferially impair the ability of
the objecting party fairly to prescnt the merits ol his case. |

Comment

Scéction 706 is an optional provision designed to confirm the
court's power to iimpose appropriate sanctions in the form of orders
excluding evidence where pertinent pretrial discovery thercof was
withheld, By reference fo discovery under “this Article, ™ this
section makes it clear that the same conscquence may be attached
to a failurce to properly supplement a ptior discovery response.

Sec Scetion 704, ' :

Subscction {b) gives the court power to excuse noncompliance
upon a proper showing of good cause and lack of prejudice. The
court, however, may imposc reasonable conditions, such as a
continuance of the trial or the payment of additional cost or expense
of preparation to meet the unexpected evidence.

f_S_e_!_;_J;g_r_x?D?. ”'“[‘P’rntrigi.Drrlt.{r.']ﬂ '
The. court {[may hold a pretrial conference and], in addition to other

_ma.tters, may include in ils pretrial order terms and conditions reason-

: -a.bly necgessary to enfﬁ rce any agreemeont bctwee_.ﬁ the parties respecting
the icope or design of Lhe project, the location ar rclocation of improve-
ments, or !;h.r. performance of work i:y the plair‘ﬂ:iff, and i:n connection
therewith may define the scope of theiissues and érdcr of presentation

of evidence at the trial. ]

7.7



Memorandum Ti~51 ‘ EXHIBIT IX October 10, 1974

Memorandum

From: Arvo Vanp Alstyne
To: California I.aw Revision Comnidsaion
Subject: Discovery Under the Uniform Eminent Domain Code

This memorandur analyzes the discovery provisions of Article VII
of the Uniform Eminent Domain Code (herein referred to as the "Code'),

and compares them with California discovery available in eminent domain

cases,

SECTION 701 - UNIFORM CODE,.

This section is intended to rmake it clear that the discovery provisions
of Article VII supplement and do not repl-race the state's general discovery
practice for civil actions, The latter provisions continue to be applicable
in eminent domain cases, except to the extent that the Code, by providing
an inconsistent rule, supersedes the general law.

Comment: The proposed Califorpnia Eminent Domain Law
expresses substantially the same position as §701 of the Code.

See § 1230,040 and Comment, Tent. Rec. p. 84; § 1258.010.

SECTION 702 - UNIFORM CODE,

(a} Documentary production, Section 702{a}{l} authorizes a party to
obtain discovery, for purposes of inspection and copying, of valuation-related
trial preparation materials in the possession or under the control of any other
party to the condemnation action. This provision liberalizes the usual scope

of discovery of such documents in that:



(1) Documentary production may be demanded without first
obtaining a court crder. Dizcovery is a matier of right and not of
judicial diseretion, Compave FRUP Rule 26(b}{3 (discovery of trial
preparation materials avthorized only by court order!,

Comment: Under CCP 2019{a)(5}, = party to a condemnation

proceeding may also require production of docurments without

a prior court order, by serving :;1 notice to produce; but CCP

2019{a}(5} is only uvailable to obtain preduction at a deposition.

If production of documents for inspection and copying is desired,

but not at a deposition, a noticed motion and showing of good

cause are necessary under CéP 2031,

Section 1258. 020 of the proposed California Eminent

Domain Law also provides that discovery may be obtained,

"without requirement of court order,” after an exchange of valu-

ation data pursuant to §§ 1258,.210 ~ 1258, 300, This provision is

ambiguous and difficult to apply in apy literal sense, vspecially
since the only relevant mode of discovery for which a court order
would ordinarily be requirvd appears to be documentary inspec-
tion under CCP § 2031, It seems doubtful that the quoted passage

could have been intended to authorize discovery under § 2031

without a court order, since judicial control of discovery, through

insistence upon a showing of ""good cause'' as a condition precedent
to granting of inspection are essential to the scheme of that section.

Thus, CCP § 2031 would be anomalous and unworkable without a

court order.



The similar language of Code § 702, however, is oot open
to the same craticisn:,  White California has ne peneral rule
requiring a prior court ovder to obtain discovery of trial pre-
paration materials, such zs FIRLCF Ruie SOEBYE3Y, the language
of Code § 702 precluding need for = court urder was framed on
the assumption that ap adepting state would ordine rily have a
counterpart to FROP RHule 26{L}(3) in its goneral discovery
provisions.

The reference in § 1258.020 to lack of any requirement for
a2 court order thus must be dgemed to rean that judicial permis-
sion to initiate any kind of discovery proceedings, following an
exchange of valuation data, is not necessary. C onstrued in
this manner, however, § 1258.020 merely allows an automatic
exception to the 30-days-before-trial cut off of discovery pro-
vided by Rule 222, allowing ten additional days for discovery.
That is scarcely a significant liberalization of discovery, as
the Cormnment to § 1258,020 appears to suggest,

{2) Discovery undar Code § 702(aj{1) is not dependent upon a
showing of "need for the information sought or of hardship or prejudice
if discovery is withheld.' Compare FRCP, Rule 26{b}{3},

Comment: Section ?02{3}{1§ is a substantially more liberal rule

of discuw&fy than CCP 2031,

The latter section requireg a showing to the court's satis-

faction that "good cause" exists for documentary production



exists; and this reguirement is specifically defined by CCOP
2036(a) to include not only a sbowing of discoverability . e.,
relevant to subjeci matter, eio.} but also 2 showing of ‘specific

facts justifying discovery.? See Deople wox vel, Trept. of Public

=)

Worlks v, Younger (1570 & Cal. App. 3d 573, 80 Cal, Kptr. 237

1

{Preduction of appraisa’ repoert pi' condemaocy’'s appraiser denied
faor lack of adequate showing of goed causel.

in addition to the 'pood cause' requirement of CORP 2031,
California courts have treated engineering, appraisal, and valu-
ation data of the kind referred to in Code § 7T02(1} as a form of

conditionally privileged {i.e., not absolutely privileged) "work

product,’ See, e.g,, San Diego Professional Association v,

Superior Court (1962) 58 Cal.2d 194, 373 P. 2d 448, 23 Cal. Rptr,

384 {order granting inspection of expert reports sustained}. See

also, Swartzman v. Superior Court (1964) 231 Cal. App.2d 195, 41

Cal. Rptr. 721, Under CCp 2016(k), second paragraph, such
materials--provided they do not reflect an attorney’'s mental
impressions, conclusions, opinions, or legal theories--are dis-
doverable only upon a showing that denial of discovery "will
unfairly prejudice” the ability of the moving party to prepare for
trial or "will result in an injustice."”

Code § 702{z}{1} is intended to preclude the necessity for a
party in an eminent domain case to make this double showing of

good cause and probable prejudice or hardship as a condition to



comoutsory digoloeure of the desc rilied trial oreparation materiale.
r - n h

(b} Interrogatories to identify valuation withesses and obtain valuation

data, Under Section 702(a:{2} of the Cede, the identity of *."aluatimﬁ witnesses
expected to testify at the trial, tngether with the substance of the snticipated
testimony and a summary ai supporting grounds for any opinions contained
therein, may be dizcovered by written interypgatory. As with documientary
inspection (see above}, a court orier is not required, nor is any showing of
good cause or probable prejudice from a dental of Hecovery. See FRCP
Rule 26(b)(4}, par. A} {similar).

Comment: The discovery authorized by Code § 702{a)(2} includes
a more gencral and limited form of the information discoverable
through an exchange of valuation data under CCP 1272,01 {and
proposed Eminent Domain Law, §§ 1258.210 to 1258, 260, set
out in Tent. Recom. pp. 197-203).

The Uniform Code Commissioners considered adoption of
an exchange procedure similar to California's, but rejected this
approach as being unduly complicated. Liberalization of the
scope of copventional discovery was regarded as a preferable
approach in a proposed Uniform Law drafted for adoption by
all 50 states.

{c} Identification of valuation consultants, Section T02{a}(3} of the

Code authorizes discovery, without a court arder or showing of need or
prejudice, of the identity of all persons consulted by the opposite party in

connection with the guestion of the amount of compensaation. This section



b -

expressly includes persons nct intended to he called by the epposibe party
to testify at the trial. It does pot sathorize digvovery of the farty v opinions
held by the consultanis zo identificd, however, idut sec Code 5 7020b), bolow.)

&

As the Comment to § T02{x1{3) points oul, idenlifltcation alone may be wsciul
to trial preparation, may provide chics o the adverse party's theory of
value, and can assist in identifying exports whe are available for v ploy -

ment,
Gomment: Code & TUAA Y gous bevond the rangs of valuation
data required tc be exchanged under CGP 1272.03 {proposed
Eminent Domain Law § 1258, 2400, since the latter is limited to
each person ''intended to be called as an expert witness, "
However, discovery of the identity of expert consultants--

as distinguished from their opinions and the reasons for them- -

appears to be readily available under California decisional law

by conventional discovery devices, Qceanside Jnion School Dis-

trict v. Superior Court (1962} 58 Cal. 2d 180, 373 P.2d 439,

23 Gal. Rptr. 37%; Grossman and Van Alstyne, Galifornia Dis-

covery Practice § 44 {(1972).

(d) Depositions of prospective expert witnesses., Code & 702(a){4)

authorizes the taking of the deposition, as a matter of right, of valuation wit-
nesses expected to be called to testify by the other party, with respect to their
findings and opinians; Compare FROP Kule 26{bi{4}, par. Afii) {depositions
for this purpose only permitted oo court order},

Comment: Followiog an exchange of valuation data, § 1258.020(b)



-

authorizes the taking of the deposition of any expert witness
listed by the other narty, This rule ix sermewhat sarrower than

that in the Code, since the Iatter iz not limiced to !

oxperts, !
Section 1258, 020(b), however, sppears merely to codify existing

Catifornia law affirming the propricty of deposing the expoerts to

be called by the other side, Ses, e.z., Oceanside Union School

ist, v, Superior Couri, supra; Dow Chemieal o, v. Superior

Court (1969 2 Cal. App. 3d L, 2 Cal, Bptr. 285,

The Code provision is more liberal than the California rule,
gince a showing of need or prejudice is expressly precluded under

§ 7o02la){4). The cited California cases {Qceanside and Dow, supraj,

however, indicate thatil a ?1*0 ecotive order is sought to prevent
the taking of the expert's deposition, the court may properly
require the depusing party to make a showing of necessity for

the depositior and inability to obtain the same information through
his own experts or by alternative means. .

(e} Discovery of findings and cpicions of non-witness consultants,

GCode § 702(b) permits discovery of the {indings and opivions of consultants
whe are not expected ta be called to testify by the opposite party, but only on
court order for good cause, and subject to reasonable conditions {e.g., pay-
ment of the expert's preparation and deposition attendance fees under Code

§ 703(b}; payment of a share of the professional fee paid to the expert by the
other party)., Compare FRCP Rale 26(b}{4}), par. B.

Comment: Under California law, discovery of the findings and



oplRiens of non-witnoesy consalrants, whether hy deposition or
inspection, is very bimmdfed, and le regarded as withic the scope
of the gqualified "work product’ docimine, See, e.p., Swartzman

v, Superior Courk, suprs: Son Diege Frofessional Auso, v

Supericr Gourt, supra: Scolsreav Mig, Co, v, Superior Goort

{1966) 242 Cal. App.2d 527, 51 Cal. Lpte, 511,

51 in o similar o the rule tn California;

Thus, the vale ia & TOZI
hut doe to vse af somewhat less restrictive language {compare CCP
§ 2016{b) and § 2016{g)}, relating to the "work product' doctrine},
the Code appears to be slightly more tolerant of discovery in

such cases than is the California law.

SECTION 703 ~ UNIFORM CODE,

Section 703(a) of the Code cenfirms the power of the court to control or
limit discovery under § 702 by protective orders.
Comment: Ir thiz respect, § 703{2) appears to ke essentially
the same ae § F258,020{c) of the California Eminent Domain
Law.
Section T03(a), however, also includes an explicit limitation upon the
power of the court to deny or restrict discovery svlely because the informa-
tion sought was, or waz aot, prepared ic anticipation or preparation for trial

in the instant action.

Cornment: California law roes not appear to contain a comparable
provision, Section 703(a), in this respect, is intended to preclude

a narrow interpretation based upon the reatrictive wording of



_G .

disucvery of sapert information to

FRCPE Rule 205 (4) (limiting
materiais soguired oy developed In anticination of litigation or
For triall,
Section 703{b} reguires a party deposing an independent expert (i e,
not an empleyee of the cther partyl Lo pay hur a3 reasonable deposition fee,
Comment: While not expliicitly spelled out in California statutes,
a condition of payment of an m;[;ss:rt's fee has been held a reason-

able exercise of judicial discretion, in connsction with an order

authorizing discovery. See San Diego Professional Assn, v.

Superior Court, supra.

SECTION 704 - UNIFORM CODE.

Code § 704 imposes a continuing duty upon a party to sapplement or
amend his previous responges to discovery if subseqguently obtained information
indicates that they were incorreci or are no longer accurate, if a failure to
supply the additional informaticn would be prejudicially misleading to the
other lpa.rty. Compare FRCP Rule 26{e){Z}.

Comment: California law does not tmpose any general duty of
supplementation of responses to discovery, See Grossman and

Van Alstyne, California Discovery Practice § 473 {1972).

However, CCP 1272.04 {redrafted as § 1258, 270 of the
proposet_i Eminent Domain Law) does require supplementation
of expert witness lista and statements of valuation data after
they have been served under the exchange procedure. This
gection does not apply to responses given b conventional dis-

covery demands,
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SECTION 705 ~ UNIFOHRAM COLE,

Code § 705 makes it clear that the jiberal discovery provisions of the

Code do aot affect or alter the rules soverning admisgibility of evidence,
Cormumnent: Gode

= % V0P as substantially the same 10 both words

[P

and substance a2z Califorrnis Eminent Domain Law, ) 1258, 030,

SECTION 706 - UNIFORM CQDE,

({a) canfireas the power of the court te exclude valuation
testimony offered by a party at the trial if that party failed to comply with

an authorized demand for discovery relating to that witnese or his testimony.
Yy b

Comment: Section 706{a) has a counterpart in § 1258, 270 of the

California Eminent Domain Law.

Code § 706(b) authorizes the court to excuss noncompliance with the
discovery rulee if (1} the failure to respond was due to "excusable mistake,
inadvertence, or surprise'’ and [2) it did not impair the ability of the objecting
party to fairly present the merits of his position.

Comment: A somewhat more sophisticated approach to the

roblem of judicial excuses for noncompliance with the valuation
J B

data exchange pregram is found in § 12%8,290. See also, CCP

2034,



