#u7 7/31/T4
Memorandum Ti-43
Subject: Study 47 - Oral Modification of Written Contracts (Commercial
Code Section 2200}

This memorandum discusses the comments received on the Tentative
Recommendation Relating to Oral Modification of a Written Contract--
Commercial Code Section 2209. Attached to this memorandum are copies of
the letters of comment and two copies of the tentative recommendation as
distributed for comment. The lack of response to our request for comments
indicates that the persons we sent the tentative recommendation to either
belleve that it is a desirable reform or do not have any strong feelings
elther for or against the tentative recommendation.

At the September meeting, we hope to be able to approve this recom-

mendation for printing, subject to your editorial suggestions.

Favorable Reaction

The reaction to the tentative recommendation was generally favorable:

{1) Four out of nine letters support the tentative recommendation as
is. (See Exhibits I - IV.)

(2) Exhibit V seems to support the principle of uniformity served by
the tentative recommendation but criticizes the grammar of subdivision (2)
of the UCC provision. The staff believes the grammar to be correct, al-
though the subdivision could be better wofded. The staff is mildly con-
cerned that the writer of Exhibit V¥V may not understand that a separate
signing is required only as between & merchant and a nonmerchant where the
merchant has supplied the Torm.

(3) Exhibit VI supports the liberalization of Section 2209 but sug-

gests that a contraect provision prohibiting oral modification should be



required to be initialed or perhaps printed in bold face type. The Com-
mission has previously expressed its belief that requiring provisions to
be initialed is generally a futile gesture; the separate signing provision
was included in the tentative recommendation only in the interest of

uniformity.

Unfavorable Reaction

Three of the nine letters are opposed to the tentative recommendation.

Although Exhibit VII states that the tentative recommendation is "a
step in the right direction," the writer goes on to express his hope that
the Commission will recommend that modification of all types of comtracts
{including construction contracts, in which the writer is particularly
interested) be permitted only by writings executed by authorized personnel.
Inasmich as the Commission's tentative recommendaticn on Commercial Code
Section 2209 would allow modification in more cases than does current law,
and the Tentative Recommendation Relating to Civil Code Secticn 1698--Qral
Modification of a Written Contract (see Memorandum Ti-Ul) would not limit
oral modification, the staff believes that the writer of Exhibit VII should
be counted in opposition.

Exhlbit VIIT also suggests thet only written modifications should be
permitted.

Exhibit IX opposes the tentative recommendation without stating reasons.

Conclusion
The staff recommends no change in the tentative recommendaticn. We
recommend that it be approved for printing and submission to the 1975 session.

Respectfully submittegd,

Stan G. Ulrich
legal Counsel



Memorandum 74-h3 , .~EXHIRIT I
| SHADLE & HUNT

ATTORNEYS AT LAW

. MILD E. SHAGLE : 238 JEFFERSON BTRELT
ERMEST L, HUNT, JA. #OBT OFFICE BOX 887
- VISTA, CALIFQRNIA 92082

TARY M. APPELT

JAMES L. HAGAR TELENHONE 728-3837 [AREA CORE 114)

April 5, 1974

California Law Revision Commission
School of Law

Stanford University

Stanford, California 54305

Re: Tentative Recommendation relating to’
Oral Modification of a Written Contract

Dear Sirs:

I have reviewed the above tentative recommendation, and
wish to comment that I am in favor of it. The present
provisions of Section 2209(2) of the California Commer-
cial Code have the potential of being a trap for the un-
wary, unsophisticated party to a contract, whereas the
proposed amendment will operate to give better protection
to such parties acting in good faith on the basis of 2
supposed oral modification of a written agreement.

Very truly yours,

- G L ford,

Ernest L. Hunt, Jr. .

ELH:gk




Memorandum Th-=43 EXHIBIT II

FITZOERALD, ABBOTT & BEARDSLEY
ATTORNEYS AT Law

JANER M. ANGLIM
BTACY H. DOBRZEMSKY SuITE 1730 A M. FITZOLERALD [SOR. 1034
JAMES C.BONER CARL #, ABBOTT IS8T (B33

EHILIP M. JELLEY UniTep CALIFORNIA BANK BuiLpiNg SHARLES A. REARDSLEY |85E- D83
JOMN L. MEBORNELL, JR, 330 BROADWAY

GERALED €. BMITH
OAKLAND, CALIFORNIA 948|2

LAWRINCE R, 3HEMP
LLEWELLYH E. THOMPSGN I AMEA CODE 4(8 ABI-3300
RICHARD T, WHITT

April 5, 1974

The California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Re: Tentative Recommendation
re Oral Modification of
Written Contract

Gentlemen:

I have reviewed the Tentative Recommendation prepared by
the California Law Revision Commission in connection with an oral
modification of a written contract and proposed amendment to the
Commercial Code. I concur with the Recommendation of the Com-
mission that the California Code should be brought into confor-
mence with the Uniform Commercial Code provisions relating to
the subject.

,/»sinqyrely yours,

PMJ :88



GEORAE R MICHTEN, JR.

WESLEY L. NUTTEN, MI

BTEPHEN C, TAYLON

WILLIAM W, SURKE

Memorandum 7h-43 . EXHIBIT II1

4. STANLEY MULLIN SHEPPARD: MULLIN, RICHTER & HAMPTON MICHAELW. RN
. ALD
SeRC A agorr o : ATTORNEYS AT LAW E:\‘E'o’ s, %ﬁtm
RANK BIWMPICN, {} SBERT J
:m..mu A HAIT.lllION 458 SOUTH SPRING STREET I:::".G‘Q:L::::“
. DAVID A, MABDUX LOS ANGELES, CALIFORNIA 90012 ALLAN 1, ORQOBENAN
MERAILL K. FRANCIS :'#ﬂé‘.’,'ﬁ?:“

, (213} 820780 JOHN [, SERCHILD, JW.
oA N SHERPARD ! LAURENGE B. BOULD, JR.
JOMN A, BTURGEOH . CABLE SHEPLAW : CHARLES H. Macial, JR.
DOW T, HISNER, JA. CARLTOM A VARKER
PAUL M. ACITLER RONALD #. BAYER
SITACE T, STLWOOD TLRAY &, TAYLON
THOWAS C. WATERMAN ".‘;';.f;"‘é‘.‘.".‘.,'.‘i,':.
RICHARD i, LOTTH Tonn ,,'.. sHELRON
JOBCAH Q. GORMAN, JN. : :“““» um.usuﬁomm

{1880 -1004}

FRENTICE L.OLEARY April 24, 1974 ' JAMES G, SHEPPARD

California Law

Revision Commiseion

School of Law

Stanford, California 94305

Attention: John H. DeMoully, Esquire
Executive Becretary

Gentlemen:

- I have read with interest your Tentative Recommen-
dation Relating to Oral Modification of a Written Contract -
Commercial Code Section 2-209. Although I am no longer
Chairman of the California Commission on Uniform State Laws
nor a member of that Commission, I would wholeheartedly
endorse the tentative recommendation for the reasons as
praecisely stated in the paragraph on page 2 of the tentative
recommendation.

Cordially yours,

George Hi-Richter, Jr. '
GkR:av SRR

cc: Members of the SEFE
California Commission UL



Memorandum Ta-43 EXHIBIT IV
Law DFFICES

DEMARCO, BARGER & BERAL

FR L N . . . - -
RENARDE B AR 5i5 SOUTH FLOWER STREET, SUITE 4400

MEWROAT CENTER GFF.2E
SEC NEWPORY CENTER DRVE, S1TE OO

:;:g;e :.t:?imsou LOS ANGELES, CALIFORNIA SO071 NEWPORT BEACH, CALIFORNIA D2ESD
RICHARD €. GRE )
THOMAS D, #ECHE NPADGH TELERHONE {213] §BD-281 TELERMONE (Ted) @2d-u.0
ALAN R, wOLEN .
I;Anwv W, THRALL - S

ERRAY L. AHDOES )
OARLEY T, FROST SEnERWOQOD C. SHILLINGWORTR

YESTON L JOHNSON

] .
A DWAIN Wt O May 13, 1974
ROBEAT M. PORWARED, IR,

THOMAS W. MORTON

RICHARD &, CROWLEY PLEASE NEFER TC

F. SCOTT JACKASH

HOWARD 5. SLUSHEN CUR FiLE NUMBER:

THOMAS J. BARRACHK, JR,
“EMT RELLER

BRADLEY M. MATTEN
HARERY ¥, STAML
THOMAS O. WILRINSON

Robert H. Cornell, Esq.,

2160 Aetna Bldg.,

Crocker Plaza,

San Francisco, California, 54104,

Re: UniforqmgqmmercigllQQngugggg;gnwgrzog_ <J
Dear Mr. Cornell:

I am in receipt of your letter of April 30,
1974. '

I concur in the endorsement of the tentative
recommendation of the Revision Commission.

Very truly yours
g 'ré'f% D, BARGERE ’

»

RDB:J
CC to California Law Revision Gbmmlssion

School of Law
Stanford, California, 94305

Attn: John H. DeMoully, Esq.
Executive Secretiry
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Memorandue Thl3 EXHIBIT V

K

BLuMBERG, Snnnn, FLANAGAN, KERRORIAN & TANAJIAN
. ATTORNEYS AT LN#

. avEeuEn W, sLuMBERG BUITE 303, ROWELL BUILDING AREA CODE: ZOR

S MONRIE M. BHERR P C. ROK 187 TELEPHONE B3P 4383
JARES B, FLANAGAN, JN. . .
Ak RENRORIAN | FRENND, CALIFONNIA DBTT6
[ GERALD LEE TAMAJIAN

May 30, 1974

Mr. John H. DeMoully

Exacutive Secretary

California Law Revision Commission
Bchool of lLaw

Stanford, California 94305

Re: Qxa; Mod fj. ,
Dear John: |
ugr mntn on thn tentative r,' mendations re
1. A uniform rule ig desirsble, s0 ' not ge au
the and eliminate all ﬂcmm. nﬂt bq FBOR O
and other commercial codes, but a:tm, hdm t and ths

civil code.

2. Standnrd practice in written contracts is to.

__put in a provision excluding modification or rescission
except by a siqmd writing, so abeencs of m a pmvis:l.m.

infars intent to unw oral mdiﬂeltm
3. Grmtiaal inconsistenc of wcc 2-209 (2):

“as betwesn mchantg versus by the merchant”.

Yours very truly,
_ _ :-' kn H. Flanagan, Jr.
JHE/cim |

P.B. BEnclosed is a cep]r of an article by Reed Dickerson
in the May, 1974, issue of ABA Journal - I remember
that we used his book on I.eqillat:ln Dra!tinq in
your seminar. .

JHF

ce: B. I. Cornblum
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Memorandum 74143 - EXHIBIT VI

WALTERL 1 WDSSAHAN (0 Yhed ARTHUR b CIETN LAW QFFiCRS
TAUGHLYS £, WATELS haEL M. EERMATEIN
WILLIAM L. SCOTT HEFREY L. DeAOCE R
s RO egba NOSSAMAN, WATERS, SCOTT, KRUEGER & RIORDAN
HAROLT MARK, K. ROBERT O MCHHER
T TH L AR N B oo THIRTIETH FLOCR » UNION BANK SQUARE
friprepportisetad el §45 SOUTH FIGUERCA STREET < LO5S ANGELES, CALIFORNIA 90017
g vty e M. ATTEALAC R TELEPHONE [113) 628-5221
SECHARD L. MAINLAND RECHARD M. S ASIHRAK
BQY: 5 LAMAOM THOMAS K, BOURKE
WILLAN [ MARXENSON IRUCE . MERRFIT
CARL W McKINZIE TALL R RLAMIS
LIMDELL 3. MARSH KOALD B SENTAKT
FASILINE K. NEWMAN MARTIN b THOMIFWN
FTIR » .
kl:ll.:.l.é ﬁi?u[;:lu ?ﬁﬁ??*cﬁ:?ﬂn ?‘Tay T » 1 97 Ll
FAMES A HAMILTON SANTCHRD | HILISAFRG

ERFIR TO MLL NUMBER

My, John H. DeMoully

Executive Secretary

Californiz Law Revision Commission
School of Law

Stanford, California 94305

Dear Mr. DeMoully:

Thank you Tor your letter of April 29, 1974
regarding the proposed UCC code provision relating to oral
modlfication of a written contract. I agree with the
principle of liberalilzing oral modification of contracts
and particularly eliminating the provision that 1t must be
"fully exescuted,” but whilch I1r difficult to prove especially
when the medification relates to the elimination of a duty.

Thepe 1s & problem, however, in prohlibliting oral
modifications where a contract expressly regulres & writing.
The problem is that people will, in fact, make oral modifl-
cations anté will intend at the time of the modiflication to
be bound by the modification. At a later date during 1liltli-
gation, the contract provlision will be asserted and the
modification rendered void which wllkl be contrary to the
intent of the partles.

I respectfully submlt that 17 a provision 1is
adopted which prchibite oral medifications of contracts, the
statute should requlre that the parties'! attention is dlrected



FOOCED I bn At VT2 -1208G

NOSSAMAN, WATERS, 5COTT, KRUEGER & RIORDAN

Mr, John H. DeMoully
May 7, 1974
Page Two

to that provision such as by initlaling the paragraph or by
requiring speclal significance as 1s the case wilth subordination
and warranty clauses.

Thank you for giving me the oppgrtunity to comment.

qu§’truly yours,

g
P
6/(/’! (

Atvin S. Kaufe
of NOSSAMAN, WATERS,
SCOTT, KRUEGER & RIORDAN

ASK:bh



Memorandum T4-43 . EXHIBIT VII
CRANT 8 POPOVICH

ATTORMEYS AT LAW
SWTE B20O
120 AVENUE GF THE STARS

LO5 ANGELES, CALIFORNIA 80087
TELEPHONWE (212) 878-1238

April 15, 1974

California law Revision Commission
School of law ,
Stanford University

Stanford, California %4305

Re: Tentative Recom:endation Relating to
Oral Modification of a Written Contract

Gentlemen:

The proposed revision of Commercial Code §2209 is a
sl‘ii:ep in the right direction in an important area of the
W,

The practice of this office is limited primarily to
matters involving the construction industry, We have
found that carefully drawn written agreements are stripped
of thelr effectlveness and meaning when, upon completion of
a project, it i1s claimed that a foreman or superintendent
on the project approved work which modified the written
agreement, We have been repeatedly drawn into litigation
involving substantial amounts of money where it 1s claimed
that instructions were given by someone on the project site
to do disputed work and had further promised to cause his
employer to pay for such work, The normal problems of proof
are compounded in construction contract matters because of
the mobility of the contractor's work force; when the matter
eventually comes to trial the person who -aliegedly approved
the oral modification is usually not available to testify
as a witness, : ‘ _

It is hoped that the law Revision Commission will
recommend legislation which will eliminate in all areas of
contract law the rule permitting the oral modification of
written agreements except by a writing executed by authorized
personnel of the contracting parties.

Very truly yours,
GRANT & POPOVICH

»

IG: bk in Grant

S~ SR



Memorandum 74-43

MARTIN OENDEL
H, MILES NABKOFF

+ BERNARD SHAFIRO

ANNCLD M, QUITTHER
RARL A, GLITK
LEONARD Q. LEIBOW
FRANK C. CHRIBTL
RICHARD 8. BERGER

B J. J, ADELSON
BLRNARD P SIMONS
RICHARG ¥, BROUDE
PETER O. ot KAASBEL
MARTIN 4. BRILL ’
BARBARA GUROCH MORAN
ROBERT L. 1ZMIRIAN
RICHARD A, FOND

JOHN M. CRAIG

~ EXHIBIT VIII

?

GENDEL, RASKOFF, SHAPIRO & QUITTNER

ATTORNEYS AT LAW
B30 WILSHIRE BOULEVANRD - lgtH FLODR
LOS ANGELES, CALIFORNIA 20048
(213) Olive 3-3840

May 3, 1974

Maurice D, L. Fuller, Sr., Esq.
Pillsbury, Madison & Sutro

225 Bush Street

San Francisco, California 94104

Dear Mr. Fuller:

CABLE ADOMESS: GENRAS

IN REPLY REFER TO!

STATE BAR UNIFORM COMMERCIAL CODE COMMITTEE

Your April 29th letter highlights the fact that many
of us have been marking time and not responding te the
various suggestions being proposed. 'With reference to
opposing A.B.3294, I did write on March 21, 1974, and
still feel that the National provision should be _
adopted and A.B. 3294 should be vigorously opposed.

With reference to A.B. 2510, my concern is that we will
again end up with a variety of differences from the
National format, although I have no real quarrel with
the approach taken by George Richter and basically con-
firmed by your son and others who have commented in

writing.

Since George is one of the leading members

of the National Commission, I am hopeful that this time
the voice of California experience reflected by its
-lawyers will be heard in the Commission, so that the _
National format will not have to be changed by California.

The solution to the problems concerning banks and title
companies involving personal property to be incorporated
in or affixed to the structure might well be considered
from the pragmatic approach as to which entity could

best protect itself.

Probably the seller of personal

property,which he knows by its nature and the purpose
for which it is intended will be incorporated in or .
affixed to a structure, should be able to protect itself

from the very inception.

It could either make appropri-

ate arrangements with the subcontractor, the contractor
or the owner to the end that the monies owing will be

paid, or it must realize that as seller it will not have

;



GENDEL, RASKOFF, SHAPIRO & QUITTNER

Maurice D. L. Fuller, Sr..'Esq.
May 3, 1974
Page 2

a right to enforce a purchase money security interest
that could be filed ten days after the delivery to the
property and therefore leave the construction lender,
the title company, the bank, etc., without a chance to
protect themselves. I realize that this suggestion is
not being articulated with specific recommended Code
language, but knowing how resourceful Bob Fabian is, I
am sure that he can devise appropriate ‘language if he
deems the suggestions acceptable. Again, if such an
approach is adopted through persons like George Richter,
we should attempt to have the approach incorporated in
the National format. :

As to the apparent willingness of the California Law
Revision Commission to approve oral modification of a
written contract, I f£ind it wvery difficult to accept the
approach that a contract involving dollare in excess of

a certain amount must be in writing, but that under any
_conditions, either consented to by the parties, or other-
wise, it can be modified orally. If the parties involved
see £it to modify the contract and do not end up in liti-
gation, nobody else will hear about it. But if, e.g., a
trustee in bankruptcy or the rights of third parties be-
come involved, then we have the anomaly of one or both
parties claiming they changed the written contract by
oral modifications. I think the requirement for a
written contract in the first place eliminates a good
part of the misunderstandings that arise from oral agree-
ments, and I think this same philosophy should require
written modifications. Being bothered by a long memory,
I still feel that the Commission was wrong in permitting
the newspaper lobbyists to continue the requirement that
a dba must be published in a newspaper as well as filed.
Except for enriching the coffers of the newspapers, there
is no practical or legal reason whatsoever for such a
publication reguirement. Likewise, I wonder who is
creating the apparent need for the revision of California
C.C. Section 2-209(2).

Cor ¥y

MG :mm ' RTIN GENDEL
cc: Members of the Committee
Robert H, Fabian, Esqg.
George R, Richter, Jr., Esq. ///'
California Law Revisiow Commission |



Memorandum 74432

BTEVEN M. KIFPERMAN
JOEL A. BHAWN
JOHN W, KEKER

BEXHIBIT IX

FIPPERMAN, BHAWN &% KEEKER
ATTORNEYER AT LAW
ADT BAKSDME BTREET, 5UITE 400
BAN FAANCIECO, CALIFORNIA 84111

April 3, 1974

California Law Revision Commission

School of Law

Stanford University
Stanford, California 94305

RE: TENTATIVE RECOMMENDATION RELATING TO ORAL MODIFICATION
OF A WRITTEN CONTRACT

Dear Sirs:

TELEPHONK: (418) T88.2200

My opinion of the above-mentioned proposal is that it should
be rejected, and that the present California law should be

preserved,

SMK/im

B
E
P
i .-
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STATE OF CALIFORNIA

CALIFORNIA LAW
REVISION COMMISSION

TENTATIVE RECOMMENDATION
' raloting fo

ORAL MODIFICATION OF A WRITTEN CONTRACT
Commercial Code Section 2209
. ' May 1974

" Oartroenia Law RevisioN CoMMBEION
Behool of Law
Btanford University v
Stanford, California 94805

1.222‘ xtant Note: This tentative recommendation is being dintributdd :
50 that interested persons will be advised of the Commission's temtative
conclusions and can make their views known to the Commission. Comments

- shgul& be sent to the cmiss:l.on not later :hng Agguat 1 lﬂg

The t:miasinn often substantially revises tm:athe recomnendations
as & rasult of the comments it receives. Hence this ‘tentative recommenda-
tion ias not necessarily the recommendation the Commission will submit to
the Legislatura, Any comments sent to the Commission will be conaidered
when the Commission determines what recommendation, if any, it will make
to the California Legislature.

This tentative recommendation includes an explanatory Comment to each
section of the recommended legislation. The Comments are written as if the
were enacted since their prina;;;y purpose im to explain the law



405~186
TEMTATIVE DECOMENDATINT
relating to

OBAL MODIFICATION OT A HRITTEM CONTRACT

Commercial Code Section 2209

Subsection (2) of Section 2-2N"2 of the Uniform Commercial Code permits
the oral modification of a written contract for the sale of goods unless
the contract expressly provides that it may not be rescinded or modified
except by a signed writing.l This provision was changed when the Uniform
Commercial Code was enacted in California. Subdivision (2) of Section 2209

of the California Commercial Code provides that "a written contract within

1. Section 2-209 of the Uniform Commercial Code provides as follows:

(1) An agreement modifying a contract within this Article needs
ne conslderation to be binding.

(2) A signed agreement which excludes modification or rescission
except by a signed writing cannot be otherwise modified or rescinded,
but except as between merchants such a requirement on a form supplied
by the merchant must be separately signed by the other party.

(3) The requirements of the statute of frauds section of this
Article (Section 2-201) must be satisfied if the contract as modi-
fied is within its provisions.

(4) Although an attempt at modification or rescission does not
satisfy the requirements of subsection (2) or (3) it can operate as
a walver.

(5) A party who has made a waiver affecting an executory portion
of the contract may retract the waiver by reasonable notification re-
ceived by the other party that strict performance will be required of
any term waived, unless the retraction would be unjust in view of a
material change of position in reliance on the waiver.



405-186

this division may only be modified by 2 written agreement or by an oral
agreement fully executed by both parties.”2

The Commission recommends that California adopt the cfficial text of
Uniform Commercial Code Section 2-209.3 California 1s the only state that
departs from the official text of this provision.& The great volume of
interstate business calls for a single national rule in the area of smales
transactions, particularly concerning the manner of drafting forms. Other
states have had no difficulty with the Uniform Commercial Code provision,
and the case law that develops in other states will be of assistance to
California lawyers in understanding and applying Section 2209 if our

section is revised to confeorm to the official text,

2. The California Commercial Code provision was influenced by, but differs
significantly from, the rule provided by Civil Code Secticn 1698.
Section 1698 provides: "A contract in writing may be altered by a
contract in writing or by an executed oral agreement, and not other-
wise.” In D. L. Godbey & Sons Constr, Co. v. Deane, 39 Cal.2d 429,

246 P.2d 946 {1952}, the California Supreme Court held that an oral
agreement modifying a written contract is "executed” under Section
1698 if consideration was given for the oral agreement and it has
been performed by the party relying on the modification. The language
of California Commercial Code Section 2209(2) overrules the Godbey
exception for purposes of Division 2 of the Commercial Code by re-
quiring execution of the agreement by both parties.

3, Whether the rule stated in Civil Code Section 1698 should be revised
or retalned for transactions not covered by the Commercial Code is
tha subject of a separate study by the Law Revision Commission.,

4. See Permanent Editorial Board for the Uniform Commercial Code, Report
No. 2, at 34-35 {1964). See also 1 Uniform Laws Annotated--Uniform
Commercial Code 128 (Master Ed. 1968). Although subdivision (3) of
Uniform Commercial Code Section 2-209 was omitted from the code as
originally enacted in California, subdivision (3) was added in 1967,
thereby making the California provision the same as Section 2-209 of
the Uniform Commercial Code with the exception of subdivision (2).
Cal. Stats, 1%67, Ch, 799, § 3.



405-186, 405-187

The Commission's recommendation would be effectuated by enactment of

the followlng measure:

An act to amend Section 2209 of the Commercial Code, relating to modifica-

tion of contracts.

The people of the State of California do enact as follows:

Commercial Code § 2209 (amended)

Section 1. Section 2209 of the Commerclal Code 1s amended te read:

2209, (1) An agreement modifying a contract within this division
needs no consideration to be binding.

£23-A-writeen-contraet-within-ghis-division-may-enty-be-modifiecd-by-e
written-agrecment-ovr-by-an-oral-agreement-fuliv—anecuted-by-both-particas

{2) A signed agreement which excludes modification or rescission ex-

cept by a signed writing cannot be otherwise modified or rescinded, but

except as between merchants such a requirement on a form supplied by the

merchant must be separately signed by the other party.

(3) The requirements of the statute of frauds section of this division
(Section 2201) must be satisfied if the contract as modified is within its
provisgions.

(4) Although an attempt at modificatlon or rescission does not satisfy
the requirements of subdivision (2) or {3) it can operate as a wailver,

(5) A party who has made a waiver affecting an executory portion of
the contract may retract the walver by reasonable notification received by
the other party that strict performance will be required of any term
walved, unless the retraction would be unjust in view of a material change

of position in reliance on the waiver.

Comment., Subdivision (2) of Section 2209 i3 amended to conform to

the language of the Uniform Commercial Code,

-3~



