#36.300 7/16/74
Memorandur: 74-38
Subject: Study 36.300 - Condemnation law and Procedure { Comprehensive Statute
Generally--Comments on Tentative Recommendation)

BACKGRQUND

The Commission's Printed tentative reconmendations relating to condem-
nation law and procedure, dated Jamuary 197%, have been distributed to
roughly 1,200 people since May 197L. We requested comments on the tentative
recommendations by July 1, 1974. We have received S0 far the 19 comments
attached as exhibits to this memorandum and anticipate receiving some zddia
tional comments throughout the summer; a handful of people have informed us
that they are unable to comment fully at this time but will forward their
detailed comments as 500N as possible. In addition, we have received a few
oral and written inquiries concerning the contents of the recommendations
that we have been able to satisfy by direct response,

The staff believes that the most expedient vay to proceed with the
eminent domain project is to review the comments thus far received and,

during the summer, make any necessary revisions ang prepare the final recom-

ANALYSIS of COMMENTS

General. While the commentg thus far submitted hgvye tended to foeus
On particular problems in sections, there have been 4 few general comments
88 to the whole of the Commission's product. The City of San Jose (Exhibit
VIII—rpink)compliments the Commission on a job well dore and finds itself
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in substantial agreement with the recommendstions. The City of San Diego
(Exhibit X--green) notes that many of the provisions appear to have been
impfﬁved under the Commission's handiwork. Stanford Professor John H.
Merryman (Exhibit XI--gold) refers to the tentative recommendation as very
impressive. The Franchise Tax Poard of the State of California (Exhibit XII--
blue) states that the Commission's recommendstion seemingly satisfies the
need to revise an inconsistent and inexact drea of the law and consequently
has their approval. San Francisco attorney, Vernon I.. Goodin (Exhibit XIV--
white}, thinks the Commission has done 2 great Job. Both the Southern
Californis cas Company (Exhibit XV--pink} and Ios Angeles attorney Albert
J. Forn {Exhibit XIX--blue) are favorably impressed with the tentative
recommendation.

Of peculiar interest is the essay submitted by Rev. John H. Howze of
Los Angeles (Exhibit IV-~g0ld)} on The Philosophy of the Pomain Concept, in
which he evidently agrees with all of the Commission's recommendations,
Indicating that the Commission (apparently) is ang shall be honored by all
in the legal Profession.

Relation of eminent domain to inverse condemnation. The Commission

applicable to inverse condemnation actions gnd to deal with inverse condem-
nation matters in the Eminent Domein Iaw. 3an Francisco attorney, Vernon I
Goodin (Exhibit XIV--white), for exémple, would make the discovery provisions
applicable in inverse. He would 21so have us deal with the situation of
planning blight vhere no property is taken. My, Howard Foulds of Downieville

{Exhibit XITI-~buff) would like to give a trial preference to inverse con-

demnaticn actions.



The Commission's position has been that it will deal with inverse
condemnation in due course but that it must take one bite at a time or it
will never finish the eminent domain project. Perhaps we can incorporate
in the summary of the recommendations and in the beginning of the preliminary
part & statement to that effect; at present such a statement is buried in
footnote 2 on page 24 of the preliminary part.

Relation of Eminent Domain Lav to relocation assistance provisions.

Several commentators have demonstrated some confusion over the relation be-
tween the Ewinent Domain Law, particularly the compensation provisions, and
the relocation assistance provisions. Some have seen duplication where there
is none; others have simply questioned whether the Commission is aware of
its provisions. See, &:8., the City of San Diego (Exhibit X--green):
As a final note, we wonder whether the Commission took into
account Section 7260, et seq. of the Government Code in preparing

its recommendations. This, in our opinion, warrants some con-

sideration.

The staff suggests that we include in the preliminary part of the recom-
mendation a segment that describes the relation of the Eminent Domain Iaw to
the relocation assistance provisions, that indicates the different types of
losses the Eminent Domsin Iaw provides for, and that points out the prohibi-
tion against double recovery. This has already been done to a certain .
limited extent in the tentative recommendation, but a whole segment devoted

to the subject under a separate heading might prove helpful.

§ 1235.170.  "Property" defined. The City of San Diego (Exhibit X--

green)} comments that the definition of property is overly broad and would
create ilnverse situations more readily. The staff notes that the Eminent
Pomain Iaw is not intended to apply to inverse condemnation actions. See
discussion under "Relation of Eminent Domain to Inverse Condemnation, " supra;

see also Section 1235.110 (application of definitions).



§ 1250.010. Public use limitation. The City of San Diego (Exhibit X--

green) is concerned that elimination of the "stated public uses” from Sec-
tion 1238 and substitution of the general language in Section 1240.010 might
eliminate some existing condernation authority. The staff suggests that the
following sentence be added to the end of the second paragraph of the (Com-
ment:

Every public use formerly declared in Section 1238 is continued
in a statute elsewhere in the California codes.

§§ 1240.030 and 1240.040. Public necessity and resolution of necessity

required. Hollywood attorney, Peter D. Bogart (Exhibit V--blue), recommends
the addition of a requirement that property cannot be taken by eminent domain
unless the project cannot reasonably be constructed without the acquisition
of the property. His recommendation would in effect change one of the
elements of public necessity which bresently requires that:
The project is planned or located in the manner that will be

@ogt compatible with the greatest public good and the least private

injury.

The staff believes that the present test is s good one and that
Mr. Bogart's alternative, designed to prevent a public entity from locating
& project with the sole object to minimize costs, is unworkable. For, under
Mr. Bogart's test, property could not be taken if there were other property
on which the project could be located; but the Other property could not be
taken if the project could be located on the first properiy. In essence,
EVery property owner would have s defense against the taking: take someone
else's Property.

The Cityof San Diego {Exhibit X--green) suggests that the word "project"”
be defined. The Commission has in the past declined to provide a definition

of project because it is a term that is more amenable to determination on
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a8 case-by-case basis und because it is undergoing present Judicisl develop-
ment in several contexts.

§ 1240.120. Right to dcquire property to make effective the principal

Lse. The State Par Comm:ittee (Exhibit II—-yellow—-p.#) disapproves this

takings "for reservations as to future use."

The staff believes that there is no doubt whatsoever that the authority
granted in Section 1240.120 is a public use, angd existing statutory and case
law, as well as Article I, Section 14-1/2 of the California Constitution,
permit protective condemration. In the cage of an abuse of the eminent
domain power, as with condemnation for any other purpose, the broperty owner
may challenge the taking if the property is not actually to be used for pro-
tective purposes. See Section 1250.360 and Comment thereto (grounds for
objection to right to take where resolution conclusive),

§ 1240.220. Acguisitions for future use. Property may be taken for

future use only if the use is to be within a reasonable period. The Commi 5
sion has recommended that seven years is per se a reascnable pericd. The
Department of Transportion (Exhibit I-—pink-—p.S), noting that the seven-year
period is derived from the Federal Aid Highway Act of 1968, points out that
that act has heen amended to provide 10 years. The department also indicates

that o 10-year period "is more realistic under current conditions," ang

Suggests the Commission's Tecommendation be so changed.
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The State Par Committee (Exhibit IT--yellow--p.2) has in the rast
favored a five-year period. Tt took no action with respect to the Commis-
sion's seven-year tentative recommendation at its most recent meeting.

The staff believes that the seven-year period is adequate, particularly
since the Commission provides for such longer periods as may be reasonable
{subject to proof of the reasonableness). If the Commission adopts a 10-year
pericd, the staff recommends that the period be absolute with no opportunity
to show that a longer period is reasonable.

§ 1240.230. Burden of proof of future use. The Department of Trans-

vortation (Exhibit I--pink--p. L) suggests that, if the project for which
the property is being acquired has been budgeted by the condemnor, there
should be a conclusive presumption that the acquisition is not for s future
use. Buch a provision, in the department's opinion, will pravide an ade-
quate safeguard to protect against an irrational court decision that may
Jeopardize the timing of the project.

The staff believes that this recommendation is scund and would add the
following language to Section 1240.230:

(d) 1If the plaintiff proves that funds have been budgeted for
construction of the project for which the property is taken, it shall
be conclusively presumed that the taking satisfies the reguirements

of this article.

§ 12k0.2%0. peguisition for future vse with consent of owner {new}).

The Department of Transportation would add a provision such as the following:
Notwithstanding any other provision of this Article, a public
entity authorized to acquire property by eminent domain may acquire
the property for future use by any means (including eminent domain)
expressly consented to by the owner-of the property.
The reason for such a provision is "to preserve the ability of the Department

to acquire property for future use in order to relieve personal hardship

which may be caused by planning or other preliminary activities.”
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If the department feels that such 4 provision is necessary, the staff
Sees no harm in adding it although it would appezr to the staff that, if
the condemnor and the property owner agree, there is little need for the
statute.

§ 1240.340. sSubstitute condenmnation where owuer of necessary property

lacks power to condemn property. This section provides for condemnation in

order to compensate a person with other property rather than money where
Justice requires that he be so compensated and it would not be unjust to
the person whose property is condemned. This provision is opposed by the
State Bar Committee (Exhibit II--yellow--p. 2) on the ground that this is
not a public use; this sort of condemnation is impermissible except with the
owner's consent.

The staff notes that existing law authorizes such condemnation by scme
condemnors. See, e.g., Sts. & Hwys. Code § 104{ b }{Department of Transporta-
tion) and Water Code § 253(b)(Department of Water Resources ).

§ 1240. 350, Substitute condemmation to provide utility service or

access to public reoad. The State Par Committee (Exhibit IT--yellow--p.3)

opposes this section to permit condemnation to provide access or utility
service to landlocked rroperty for the same reason it opposes substitute
condemnation generally. See discussion under Section 1240.340, Supra.

The staff notes that condemnation for this purpose would almost certainly
be for a public use, that releasing landlocked property is a desirable social
goal, and that the condemnation authorized by this section is strictly limited
to rights of way. fThe staff also thinks it mighty peculiar that the State Bar

Committee so greatly favors private condemnation {see discussion under Civil

Code § 1001, infra), presumably for this very purpose, vhile it opposes cone

demnation by public entities with the built-in protections it entails.
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§ 1240.410. Condemnation of remnants. The Commission's tentative

recommendation permits condemnation of excess property in cases where the
remainder will be left in such size, shape, or condition =5 to be of "little
market value." Professor Merryman (Exhibit XI--gold) notes that this is a
"rather substantizl’ change in the law that should be highlighted in the pre-
liminary part of the recommendation.

At the time the Commission adopted the "little market value" test for
excess condemnation, it was well aware that this was a change in the language
of the law from "excessive damages" to the remainder. However, the Commis-
sion believed that the practical effect of this change was to substitute a
more concrete and universal term which was more understandable yet which
would give essentially the same results in nearly all cases. The Comment to
Section 1240.410 points this out and supplies illustrations of the applica-
tion of the little market value test. In the example used by Professor
Merryman, where severance damages to the remainder are so great thet it would
cost less to buy the whols parcel, the remainder would ipso facto be of "little
warket valupe."

Nonetheless, it may be advisable, as Professor Merrymen suggests, to
point this out In the text of the recormendation. The staff is quite pre-
pared to do so and also to make excess condemnation a separate category under
public use and necessity if to do so will help public understanding of the
Commission's recommendation.

Oroville attorney, Robert V. Blade (Exhibit XVII--green), on the other
hand, has just the opposite reason for opposing the "little market value" test.
He has represented both condemnors and property owners and believes that the
povwer to acyulre excess property is abused for recoupment burposes by the

public entities. He feels that the ability of the private landowner to

A



convince & trial judge that a particular remnant is or is npot of little
value is guestionable. He offers no specific test for excess takings. Pre-
sumably he would prefer to place the burden of proof that the remnant is of
little market value on the condemnor. The staff simply notes that this is
precisely where the Commission proposes to place the burden of proof. See
discussion below under Section 1240.420.

Neither the Department of Transportation (Exhibit I--pink) nor the
County of San Diego (Exhibit Iil--green) has problems with the Commission's
proposed excess test; however, both are uncomfortable with subdivision (c)
permitting the property owner to defeat the excess taking if he is able to
prove that the public entity has a readily available means of Preventing the
remainder from becoming one of little market value. The Department of Transe
portation believes that the proposal (1) will lead to extensive litigation,
(2) creates speculative issues, (3) will require proof of many facts not in
issue, and (k) will add several days of trial time to an already overburdened
judicial systen.

The staff urges retention of subdivision (c). The staff believes that
the provision is the only real protection for the property owner agsinst
abuse of the excess authority; the broperty owner will not lightly undertake
to prove that there is a means of salvaging the remainder unless he ig fairly
confident of success.

The County of San Diego feels that, if subdivision (c) is retained,
vhere a pProperty owner attempts to show that there is a means of mitigating
the severance damages, he should be precluded from putting on evidence of

severance damages in excess of the cost to cure or the cost of the solution.
While this approach has some surface attraction, the staff believes that it
is basically unsound. The theory behind subdivision {c) is that, if the
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property owner demonstrates there is a physical solution to the remnant
problem; he may keep the remainder; then in court he will Prove extensive
severance demages; for this reason the condemnor will work out an agreement
to perform the mitigating work. The Commission provides for this in BSection
1263.610 (performance of work to reduce compensation}. Alternatively, if
the parties cannot agree, the condemnor will incorporate the mitigating
features in its plans, and severance damages will be reduced dccordingly,
See Section 1263.450 (compensation to reflect project as proposed).

Under the scheme proposed by the County of San Diego, however, the
property owner would have to prove the cost of mitigation. In some cases
this will be impossible, as where mitigation is only within the power of
the condemnor (3;5;, an underpass under sz freeway to provide access to the
landlocked remainder). In other cases, limiting severance damages to the
cost to cure will not be proper because there may be other causes of damage--
loss of view, noise, dust, circuitous daccess, and the 1like. The cost to
cure should not replace severance damzges; rather, the possibility of cure
should serve simply to mitigste severance damages.

§ 1240.420. Resolution of necessity and complaint. The Commission has

tentatively proposed that the resolution of necessity create a presumption
affecting the burden of producing evidence that g remnant sought to be taken
is of little market value. The effect of tﬁis is that, where the property
owner contests the taking and produces sufficlent evidence to overcome the
burden of going forward, the burden of Proof shifts to the condemnor.

The Department of Transportation (Exhibit I--pink--p.5) would give the
resolution of necessity a presumption affecting the burden &Ff proof on excess.
"Such a provision should discourage spurious issues from being raised by the

condemnee yet allow Tull adjudication where a truly meritorious case exists.”
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The Commission's positicn on this point in the past has been that, in order
to protect against abuse of the excess pover, the condemnor should be able
to prove to the court, when put to the test, that it is authorized to take
the excess. This appears also to be the feeling of Mr. Blade (Exhibit XVII--
green}, discussed above under Section 1240.410.

§§ 1240.510-1240.630. Compatible and more necessary use. The Commis-

sion has felt very strongly that joint uses should be encouraged in the
interests of maximum utilization of public property and minimum imposition
on private ownership. To this end it hasg tentatively recommended a scheme
whereby a condemnor may acquire for joint use property already appropriated
to public use even though the preexisting use may be a more necessary use.
Likewise, where a condemnor seeks to acguire property appropriated to public
use for a more necessary public use, the Commission has proposed that a Joint
use be allowed if the two are compatible. The court is authorized to impose
any necessary terms and conditions to facilitate such joint uses.

The Department of Transportation opposes this scheme. Pointing out some
of its practiecal difficulties, the department indicates that the existing
schefte of encroachment permits is quite satisfactory. The staff notes that
the existing scheme of permits should be satisfactory to the department since
the department is in charge of them and is a2 more necessary user. Alse, the
encroachment permit scheme applies to the Department of Trapsportation bt
not to myriads of other public users and condemnors.

§ 1240.650. Use by public entity more necessary than use by other persons.

The State Bar Committee {Exhibit II--yellow=--p.3) approves this section as
drafted.

§ 1240.660. Property appropriated to the public use of cities, counties,

or certain special districts. The Commission in its tentative recommendation

particularly solicited comments whether this section, providing that property



appropriated to public use by certain local public entities may not be taken
by other such entities, should be retained. The Commission received one
comment on this point from Studio City attorney Wayne K. Lemieux (Exhibit
VII--vhite}. @Mr. Lemieux seems to feel that the section should be retained.
but that it should be amended to restrict the number of entities listed by,
for example, referring to California water districts rather than to water
districts generally. Mr. Lemieux slso believes that property of the entities
listed in the sectlion should be immune to condemnation if it is simply owned
by the public entities rather than used or held for use,

In view of the Commission's general policy to encourage joint use of
property held by public entities wherever possible in order to avold the
need for taking private property, it is the staff's present belief that Sec-
tion 1240.660 should be deleted in its entirety.

§ 1240.680. Property appropriated to park or similar uses. Mr. Horace

A. Weller of San Francisco {Exhibit XVI--yellow) suggests that recreational
purposes, hiking and riding trails, and access roads and paths to publie
places be included among the legislatively declared more hecessary public
uses. However, a close reading of Mr. Weller's letter indicates that he

intends not so much to make those purposes more necessary uses but, rather,

to meke them public uses in behalf of which the power of eminent domain might
bhe exercised.

Despite the staff's sympathy with Mr. Weller's propeosal, we note that the
Commission has followed a policy of neither expanding nor contracting the
declared public uses for which eminent domain may be exercised. THe reason
for this policy is the belief that the decision what purposes are appropriate
for condemnation is basically a political decision within the peculiar com-

petence of the Legislature on which any recommendation of the Iaw Revision
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Commission would not be rarticularly useful. We would point out, however,
that certain of the purposes listed in Mr. Weller's letter are clearly public
uses for vhich condemnation may be used, and careful research might well
reveal thet all of those listed arc such Pubiic uses.

§ 1245.210. "Governing body" defined. The Department of Transportation

(Exhibit I--pink) points out that the former Department of Aeronautics has
been subsumed within it ang recommends some conforming changes in the tenta-
tive recommendations. The staff agrees that these confbrming changes are
hecessary and suggests the amendment of Section 1245.210 as proposed by the
Department of Transportation to make the California = Aeronautics Board the
"governing body" in the case of a taking by the Department of Transportation
for aerorautics purposes. The specific changes are set out in Exhibit I oo
pages 2-4, The staff notes that there will alsc have to be conforming changes
in the preliminary parts of both the Eminent Domain Iaw pamphlet and the

State Condemnation pamphiet.

§ 1245.240, Adoption of resolution. The City of Beverly Hills {Exhibit

VI--buff) points out that Section 1245.240, requiring a majority vote of all
the members of the governing body for adoption of a resolution of necessity,
is ambiguous. The basis of this ambiguity is that the statute does not
specifically refer to all members even though the Comment to the section does
80. VWhile the staff does not believe that the ambiguity is real, ve are
willing to insert the word "all" in the text of the statute to meke its meaning
clear. Section 1245.240 would then read:
1245.240. Except as otherwise provided by statute, the

resolution shall be adopted by 3 vote of a majority of all the

members of the governing body of the public entity.

The City of Beverly Hills is also concerned with the policy of regquiring

such an ahsolute majority. The concern is that, in practice, such & require-

ment may sid an uwilling minority to block a needed public project.



On this point we note that, if the project is really needed, a majority
of all the members should be able to be maniaged. The reason for the absolute
majority requirement is to assure that the public entity makes a considered
decision of the need both for the property and the proposed project itself.
See pages 38-39 of the tentative recommendation. Once the absolute ma jority
is attained, the resolution will be given conclusive effect under the Commige
sion's proposals. This should be contrasted with the present requirement
that a two-thirds mejority of all members of the governing bedy of a local
public entity adopt a resolution before it is given conclusive effect.

Code Civ. Proc. § 1241(2),

§ 1245.250. Effect of resolution. The Commission hasg proposed to con-

timue and generalize the existing rule that the resolution of necessity be
given conclusive effect in the eminent domain proceeding.

The State Bar Committee (Exhibit II--yellow) recommends that the reso-
lution be subject to review for fraud or collusion on the ground that no
govermmental action should be free of the check and balance of judicial review
particularly in the narrow '"but not infrequent"” area where the resolution
has been tainted by fraud. Similarly, Hollywood attorney Peter D. Bogart
{Exhibit V-~blue) recommends that no resolution of necessity be given more
than & rebuttable presumption that the matters to which it speasks are true.
He states that the resolution is basically a political decision, is subject
to abuse, and is normally based oa "convenience" or "cost-saving" to the
entity rather than on true "public necessity.” The staff also notes that the
conclusive resolution of necessity has been the subject of continuing attack

in the legal periodicals, one of the more recent being The Justiclability of

Necessity in California Eminent Domain Froceedings, 5 U.C.D. L. Rev. 330 {1972).
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The reasons for the Commission's tentative decision to adhere to the

one and should be contimed. Where the condemnor is a public utili-
ty or other private entity, however, the issue of Public necessity
should always be subject to court determination.

§ 1250.125. Publication as to certain defendants (new). The Commis-

sion originally recommended the repeal of Section 12k5,2 Providing for an
alias summons. In connection with the partition study, however, the Com-
mission directed the staff to give consideration to reincorporation of such
a provision. Thg staff believes that such a provision may serve a useful
purpose in cases of publication involving complaints listing numerous Proper-
ties since it will avoid the necessity of publishing the legal descriptions
of all the properties except those in which the persons belng served by
publication are concerned.

Consequently, the staff proposes the addition of the following provision:

§ 1250.125. Publication as to certain defendants

1250.125. (a) Where summons is served by publication, the
publication may:

(1) Fame only the defendants to be served thereby.

(2) Describe only the property in which the defendants to be
served thereby have or clsim interests.

{p) Judgment btased on failure to appear and ansver following
service under this section shall be conclusive against the defend-
ants némed in respect only to property described in the publication .

Comment. Section 1250.125 continues the substance of former

".  Bection 12552,

The Comment to Section 1245.2 would have to be adjusted dccordingly.
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§ 1256.310. Contents of complzint. The County of San Diego (Exhibit

III--green--p.4) agrees with the Cormission's recommendation that s map
showing the relationship of the Project to the pProperty sought to be taken
should be included in every case.

Mr. Foulds of Downieville (Exhibit XITI--buff) believes the map should
also indicate whether the Property scught is a rart of a larger rarcel. The
Commission rejected this approach since the determination of the larger parcel
is a legal issue to be resolved at a later point in the proceedings and may
well not be known to the condemnor at the time of filing the complaint.

§ 1250.320, Contents of answer. The County of San Diego (Exhibit ITT--

green--p.4) opposes deletion of the requirement that the property owner allege
value and damages ia his answer. The Commission determined to delete these
allegations from the answer because they were Premature. The Property owner
does not have sufficient knowledge at the time of the answer to plead these
contentions intelligently. Discovery is the proper vehicle for making known
such contentions.

§ 1250.330. Signing of pleadings by attorney. The staff proposes to

delete the phrase "as sham and false" from the end of this section; it
appears to serve no useful purpese.

§ 1250.340. Amenduwent of pleadings. The County of San Diego (Exhibit

IIT--green--p.4) approves subdivision (b} resolution of necessity) but be-
lieves the mindatory requirement for payment of compensation for partizl -
abandonment is unsound {subdivision (c)}. The county believes that some
latitude should be allowed to the court to sllow costs or not in order to
stimulate negotiations between the rarties.

The staff notes that damages for partial abandonment is a Provision of
existing law. The staff believes it is souna policy to require payment of
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costs on abandonment where the costs have been incurred 48 a result of the
condemnor's proposed a8cguisition which is thereafter abandoned.

§ 1255.010, Deposit of amount of appraised value of property. The

Scheme for making prejudgnent deposits recommended by the Commission calls
for the condemnor to have &n appraisal made of the property, deposit the
amount of the appraisal, and notify the property owner of the amount of the
deposit and its basig. Thereafter the property owner may request the court
that the amount of the deposit te increased. Mr. Howard Foulds of Downieville
(Exhibit XITT--buff) believes that the requirement of the amount of the
deposit based on an appraisal is a reform that was long overdue: '"This takes
it out of the lip service area."

On the other hend, the Department of Transportation (Exhibit I--pink--
P-17) objects that the requirement that the condemnor prepare for the condemnee
8 statement of valuation data invelves extensive administrative effort and
expense and places a burden on the condemnor to provide detailed valuation
data not normally available until VEry near trial. The staff believes that
this objection is based on =a misunderstanding of what Section 1255.010 re-
quires. It does not require actual data to be used at trial; it requires
only a copy of the appraiser's report, containing only the most bagic valua-
tion data. Tt is difficult to see how this will entail any inconvenience
to the condemnor ; for pPresumably the condemnor has a preliminary appraisal
prepared as the basis for o prejudgment deposit in eVery cdse regardless of
the Commission's present recommendations. And the relocation assistance pro-
visions require the condemnor 1o have an appraisal and make an offer to the
property owner based on the dppraisal. See Govt. Code § 7267.2.

The County of Sun Diego (Exhibit III--green) has quite a different
objection to the prejudgment deposit scheme, which is that it duplicates
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provisions of the relocation assistance act. The staff is at a loss as to
which provisions are involved unless it is Government Code Section 7267.2,
requiring the condemnor to make an offer to the property owner to acguire
the property at a price based on the condemnor's appraisal. This section
is not a deposit section; hence,it cannot serve the same function as the
Commission's prejudgment deposit provisions.

§ 1255.030. Increase or decrease in amount of deposit. While the

initial deposit is made ex parte by the condemnor, Section 1255.030 permits
the property owner to have the amount of the deposit increased. The Depart-
ment of Transportation (Exhibit I--pink--pp.16-18) sees this as an open-
ended invitation to property owners to challenge the sufficiency of the
deposit, which will assuredly result in an increased burden on the courts.
The department notes that, under the Commission's proposal, the property
owner may make successive dttempts to have the deposit increased; if an
increase is not deposited within 30 days, it will be treated as an abandon-
ment; upon withdrawal of any amount deposited, the court cannot redetermine

probable compensation to be less than the amount withdrawn. '"The pet result
of these proposals cannot help but greatly increase the amount of court time

utilized in pretrial motions to inerease the amount of probable Just compen-
sation deposited to secure hecessary orders cf possession as well

as increase the administrative costs imposed on condemnors. . . ." Because
of the workload increase on the courts, the deposits will be regularly
increased beyond the eventual amount of just compensation Tinally determined
in the case.

The County of San Diego (Exhibit III--green) also objects to the provi-
sion for review and change of the security deposit, stating simply that it

"should be limited because of the potential for abuse."
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The staff does not see the specter of abuse of the right to increase
the deposit, with every property owner coming in automatically to request
the increase. The burden of proof will be on the property owner; he will
have to substantiate his contentions with 2ppraisals, and he will not be
looked on by the court with favor if he mekes successive efforts to increase
the depesit. The property owner in the condemnation action must bear the
expenses of attorney and appraiser and will be reluctant to try to make a
showing for an increased deposit unless he believes he has a legitimate
case and a fair chance of success.

§ 1255.040. Deposit for relocation purposes on motion of certain defend-

ants. The Commission has tentatively recommended that residential property
owners be permitted to compel the condemnor to make a deposit in cases where
the condemnor has not made one. The Department of Transportation (Bxhibit I--
pink--p.21) opposes this recommendation for the reason that the need for funds
for relocation of the resident has disappeared with the enactment of the
relocation assistance act. The County of San Diego (Exhibit ITI--green) makes
the same point.

The staff agrees that the reason for the Commission's recommendation
was to give aid for relocation in the hardship case and, if the act is
serving its intended purpose, then there is no longer as great = need for
Section 1255.040. It should be noted, however, that the relocation assistance
act provides only limited amounts of money for moving and acyuiring comparable
property; the bulk of the cost of replacement property is borne by the
property owner who will not receive compensation for the property from
which he has been moved until he is paid the award following trial or

unless a prejudgment deposit is made.
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§ 1255.050, Deposit on motion of owner of rental property. The Com-

mission has tentatively recommended that owners of rental property be
prermitted to compel the condemnor to make 8 deposit in cases where the
condemncr has not made one. The reason for this recommendation is that
pendency of a condemnation action will frequently cause an increased vacancy
rate 50 the property owner should be rermitted to relocate promptly. If
the condemnor refuses to make the deposit, it is charged with the lessor's
net rental losses that are attributable to the pending project.

The Department of Transportation (Fxhibit I--pink--pp.21-22) opposes
this provision on the ground that large lessors will seize upon it as "z
method of seeking, by motions for increase of deposit before trial, to expose
the agency unable to meet such high levels of deposits as an individual Judge
may determine to bhe appropriate (in the limited time and on the limited
evidence available to him) to payment of the additional amounts rrovided in
such proposal for failure to make such increased deposits."

§ 1255.230. Objections to withdrawal. The Department of Transportation

{Exhibit I--pink--pp.18-13) believes that the Commission's recommendations with
respect to withdrawal by the property owner of a prejudgment deposit substan-
tially weaken the statutory protections against withdrawal of amounts in ex-
cess of those to which the property owner may be entitled.

The department objects to the omission from Section 1255.230 of the provi-
sion that prohibits withdrawal of funds by & deferdant where the other defend-
ants cannot be personally served with notice of the intended withdrawal. The
staff believes that this objection is based op a misreading of the effect of
the Commission's recommendation. Existing law provides an absolute bar
against withdrawal where all parties cannot be personally served; the Com-
mission recommends only that the absoluve bar be lifted; the condemnor

may still object to withdrawal where the parties have not been
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personally served and, where the objection indicates a real problem, the
court may limit or prevent withdrawal of the funds. Below is an excerpt
from the Commission's tentative recommendation on this point:

The existing absolute prohibition of withdrawal absent personal
service on all parties should be eliminated. tuite often, "defend-
ants” in eminent domain proceedings can easily be shown to have no
compensable interest in the property. The courts can protect the
rights of persons upon whom it is not possible to make service by
reyuiring a bond or limiting the amount withdravn in any case where
it appears that the party not served actually has a compensable
interest in the property.

The Department of Transportation is not wholly convinced by this argu-
ment, pointing out that it may not be so easy to determine that a defendant
has no interest, that discretionary power to provide a bond or to limit
withdrawal may provide no real protection in some cases, and that there is

no concrete evidence of the need for this reform.

§ 1255.280. Repayment of amount of excess withdrawal. The Department

of Transportation {Exhibit I--pink--p.19) objects to changes in the provi-
sion relating to repayment of excess amounts withdrawn. Present law re-
quires repayment to the condemnor with interest on the excess; the Commis-
sion's recommendsation requires repayment with interest on the excess only to
the extent the excess was obtained on motion of the property owner. The
Commission's recommendation also permits a stay of execution on the repayment
to the plaintiff for a period not exceeding a year, interest to accrue
during the stay.

The reason for these recommendations is that the property owner who
withdraws the deposit normally needs the money to aid in relocation; he
should not have to pay interest on amounts in excess of compensation that he
withdrew in reliance on the accuracy of the condemnor's deposit, and he

should be afforded some time to raise the repayment money that he has spent
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in reliance on the deposit. The staff acknowledges that the force of this
argument is diminished by the ensctment of the relocation sssistance act and
that the changes recommended by the Commission are no longer as critical as
they once were.

The basis of the Department of Transportation's opposition is that these
changes enhance "the invitation extended to owners to both seek increased
deposits of probable Just compensation and to encourage withdrawal."” It
should also be noted that the County of San Diego (Exhibit IIT-~green) believes
thet the interest recovery provisions "should be made clearer.”

§ 1255.410. Order for possession prior to judgment. One of the major

reforms recommended by the Commission i1s the extension of the right of
immediate possession to all authorized condemnors. The need for this reform
is questioned by the Department of Transportation (Exhibit I--pink--p.15),
which sugpests that the present limitation of immediate possession to rights
of way and reservoir purposes is appropriate since these projects present
unique problems of land assemblage.

Other condemnors do not agree with the position of the Department of
Transportation. The Southern California Qas Company (Exhibit XV--pink), for
example, feels a particular need for expansion of the right of immediate
rossession. "Such an approach would be of benefit to both condemnor, property
owners and the general public. The growing energy shortage has made 'immedi-
ate possession' a necessity. Unnecessary, lengthy litigation should not be
permitted to delay the flow of natural €88 Lo the consuming public." The
County of San Diego (Exhibit TII--green} also believes that the right of
immediate possession should be expanded.

The Department of Transportation indicates that the main basis of its

opposition to expansion of immediate rossession is not so much that it is
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unnecessary, but that the protections for the property owner that accompany
the expansion are unwarranted. The staff believes that the particular
rrotections for the property owner must be viewed individually and not as
tied to an expansion of the right of immediate possession. The staff believes
that the protections afforded the property owner are desirable whether or not
the right of immediate possession is expanded beyond its rresent scope.

In this connection, the State Bar Committee (Exhibit II--yellow--p.3)
recommends that Section 1255.410, authorizing an ex parte order of immediate
possession, be amended to reguire a showing by the plaintiff of "actual need
a4s of the effective date of the requested order of possession." The Commis«
sion in the past has agreed that "need” should be a factor in authorizing
immediate possession but has determined that the most effective way of
incorporating the factor is to put the condemnor to the test only if the
property owner is able to demonstrate to the court substantial hardship. See
Section 1255.420. It should be noted, however, that the Department of TPranse
rortation has "strong objections" to this scheme (Exhibit I--pink--pp.19-20).
The departuwent indicates that allowing the property owner to show hard-
ship and putting the condemnor to the need test before an unsympethetie
trial judge would make it virtually impossible to plan for possession with
any assurance. According to the department, under existing law, there is
adequate review of hardship to the property owner in the process of issuance
of a Writ of Assistance for dispossession.

If both property owners and condemnors so desire it, it would be possible
to eliminate the hardship hearing in Section 1255.420 and incorporate a "need"
test in Section 1255.410. The staff had originally proposed this system, but
the Commission changed it on the basis that an ex parte hearing on need was

no hearing at all, and the property:owner would not thereafter be able to
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successfully challenge the initial determination of need. A return to the
ex parte "need" approach would also require deletion of the provision in
Section 1230.050(b) that "The plaintiff is entitled to enforcement of an
order for possession as a matter of right." This would restore the Lower
of review by the court over issuance of writs of assistance as desired by
the Department of Transportation.

§ 1255.450, Service of order. The Commission's tentative recommenda~

tion for the time for service of an order for possession deletes the provi-
sion in present law enabling the court, upon a showing of good cause, to
shorten the time for possession to not less than three days. The reasons

for this recommendation were that (1) the property acquisition guidelines

in the Govermment Code require 30 days' notice prior to dispossession; (2)
three days is an unconscionably short period of time in which to make a person
move from his residence or relocate his business; (3) there were no conceivable
situations in which the condemnor would reguire such haste for possession,
absent an emergency; and (%) in the event of an emergency, a public entity
could resort to use of its prolice power. See Section 1255.480 (police power
not affected}.

The Department of Transportation (Exhibit I--pink--pp.20-21) would con-
tinue the court's flexibility to order dispossession on short notice, stating
that the provision is designed to "remedy unnecessary wastage of public funds."
The reason is that the lack of ability to provide the cantractor with the
necessary property could expose taxpayers' funds to substantial wastage
by way of contract claims, particularly in cases where immediate possession
of unoccupied land, or even occupied land, will cause little if any hardship
to the owner. The staff notes, on this point, that the Commission's recommen-
dation regquires 90 days' notice only as to property "lawfully occupied by g
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berson dwelling thereon or by a farm or business operation"; in all other

céses, only 30 days' notice is required.

§ 1258.280. Limitations upon calling witnesses and testimony by

Witnesses. Both Los Angeles attorney Albert J. Forn (Exhibit XIX--blue}
and the County of San Diego (Exhibit III--green--p.S) complain that judges
on occasion permit witnesses to testify even though they have not complied
with a demand for an exchange of valuation data. Tnis is a complaint the
Commission has heard many times in the past. The proposed legislation makes
clear that the testimony may not be given unless the demand has been complied
with; there is little the Commission can do to assure that the judge follows
the law. The Commission has made clear, in Section 1258.290, that the Judge
who grants relief from the failure to comply with an exchange demand may
impose such terms as a continuance of the trial for a reasonable period of
time to counter the surprise and an award of costs and expenses incurred

to meet the newly revealed evidence.

One suggestion the staff has to cure the problem of the owner testifying,
raised by the County of San Diego, is to add the following sentence to the
First paragraph of the Comment to Section 1258.280:

The sanction for failure to exchange valuation data applies to all

persons intended to be called asg valuation witnesses, including

the owner of the property. See Section 1258.250 and Comment thereto

(persons for whom statements of valuation data must be exchanged).

§ 1260.210. Burden of proof. Existing law places the burden of proof

on the issue of compensation on the defendant; the Commission proposes to
eliminate the burden of proof of compensation. This Propesal is criticized
by the Department of Tramsportation (Exhibit I--pink--p.11}, the County of
San Diego (Exhibit 1II--green}, and the City of Sanu Jose (Exhibit VIII--pink).

The Department of Transportation states that the propesal .is "neither
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practical or logical.” The County of San Diego notes that, "In practice,
Juries do not appear to be cognizant of the bturden. Hovever, we do not wish

to add to the real burden which is faced by all condemnors."

§ 1260.230. Separate assessment of elements of compensation. The

Department of Transportation (Exhibit I--pink--pp.11-12) agrees with the
Commission that the several elements of compensation, including goodwill loss,
be separately assessed to assure the property owner gets no double recovery.
The department also recommends that benefits be offset against goodwill loss;
this matter is discussed under Section 1263.410 (compensation for injury to

remainder}, infra.

§ 1260.250. Compensation for apgraisqrgL“;eig;gg§L_gommissigpg;sg and

others. The Department of Transportation (Exhibit I--pink--p.12) would
delete this section, stating that it is "useless, unnecessary. and seldom,
if ever, utilized." The staff notes thst the court's authority to appoint
persons to aid in making any determination of fact is part of general law
absent this section. The staff agrees that this section can be eliminated.

1263.010. Right to compensation. The Department of Transportation

{ Exhibit I--pink--p.12) believes the Comment to this section 1s unwarranted.
Although it is not clear from the department's letter which rortion of the
Comment is offensive, the staff suspects it is the paragraph reading:

Likewise, this chapter in no way limits additional amounts that
may be reguired by Article I, Section 14, the "just compensation"
clause of the California Constitution. On the other hand, the fact
that the "just compensation” clause may not reyuire payments as great
as those provided in this chapter does not limit the compensation
required by this chapter. This chapter is intended to provide rules
of compensation for eminent domain proceedings; whether any of its
provisions apply in inverse condemnation actions is a matter for
court decision. See Section 1230.C20 and Comment thereto {1aw govern-
ing exercise of eminent domain power).
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The staff believes that the whole Comment, and Particulariy the foregoing
baragraph, is essential to the proper understanding of the structure of the
Eminent Domain Iaw and its relation to other statutes and the Constitution.
It is a eritiesl statement of legislative intent.

§ 1263.020. Accrual of right to compensation. The change in the

dccrual of the right to compensation from the date of issuance of summons
to the date of filing the complaint, the City of San DHego believes is valid.
{Exhibit X--green. )

§ 1263.110. pate of valuation fixed by deposit. The Commission's ten-

tative recommendstion with respect to the date of valuation is that the date

be the date of commencement of the proceeding {Section 1263.120} unless trial
is not within one year, in which case it is the date of trial (Section
1263.130); however, the Plaintiff may meke & prejudgment deposit, in which

case the date of valuation is no later than the date of deposit {Section
1263.110). The County of San Diego {Exhibit I1I--green--p.2) finds this scheme
"equitable to both owner and condemning agency,"

The State Bar Committes (Exhibit 1I--yellow--p.7} would delete the pro-
vision that date of valuation be the date of commencement of the Proceeding
and would make the date of valuation be the date of trial or the date of g
prejudgment deposit, whichever is earlier. The committee believes that an
owner should have his broperty valued as close as possible to the time that
he actually loses his property. Under this theory, the date of trial most
closely approaches this; where there has been a deposit, the owner may with-
draw his compengation substitute so the date of the deposit is likewise a
close approximation of the ideal.

§ 1263.1%0. Date of valuation in case of new trial. Both the City of

San Diego (Exhibit X--green) and the Department of Transportation (Exhibit I--

pink--pp.12-13) object to this provision to make the date of valuation the



date of the new trial if the nev trial is commenced more than a year after
the original trial rather than the date of the original trial as under exist-
ing law. The Department of Transportation states that this provision rewards
the wrongdoer who ray have caused error, misconduct, or rrejudice and who
has obtained an unfair verdict which though excessive in terms of the
original date of valye ray not be in terms of the new date of value,

The Commission's scheme enables the condemnor to Preserve the earlier
date of value by depositing the amount of the award. The Department of Trans-
portation comments that this forces the condemnor to deposit a sum which the
owner can withdraw and which 2y not be available when the condemnor secures
the lower verdict and the condemnee isg Judgment proof.

§ 1263.150. Date of valuation in case of mistrial. The Commission's

recommendation on this point is basically the same as for a new trial--the
date of valuation is the date of retrial if the retrial is commenced more
than one year after the original trial unless a deposit of probable compein-
sation is made to preserve the original trial date. The Department of Trans-
portation (Exhibit I--pink--p.13) nas basically the same objection except
that this provision permits more injustice because "the condemnee can cause

a4 mistrial by his own misconduct if the trial is not going well, ang retry

1t more than a year after suit is commenced and obtain the fruits of a higher
market.” The department would ¢ither restore prior law or amend the section
to foreclose profiteering from one's own wrongdoing.

§ 1263.220. Business equipment. The Commission has tentatively recom-

mended that equipment designed for business Purposes and installed for use on
the property should be deemed a part of the realty for purposes of compensa tion
if it cannot be removed without a substential loss in value. The Department

of Transportation (Exhibit I--pink-~p.7) regards this provision as overly
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broad; the State Bar Committee {Exhibit II--yellow--pp.4-5) views it as too
restrictive.

The department would limit the "business purposes"” to which the statute
applies, noting it could be construed to be applicable to furnishings in a
motel or apartment. The staff notes that this was precisely the Commission's
intent in drawing the =statute.

The committee would substitute "personal property"” for "equipment";
the staff believes that such a substitution would undermine the attempt to
provide for fixtures by plainly labeling them personal property. The Com-
mission's policy in this section was to avoid characterization by use of
property terms. The committee would also substitute "located" for "installed
for use." The Commission adopted an installation test to assure that only
true fixtures were covered by the section.

§ 1263.240. TImprovements made after service of summons. Subdivision

(c) of this section permits compensation for improvements made after service
of summons where the improvements are authorized by @ court order upon a
finding that the hardship of denying the improvement outweighs the hardship
of permitting the improvement. The court could not make such an order follow-
ing a prejudgment deposit of probable compensation.

The Department of Transportation (Exhibit I--pink~-p.11) objects to the
subdivision because it contains no criteria for the balancing of hardships
and equities and because it invites the owner to apply for the remedy thereby
creating further burdens on the courts in pretrial matters involving eminent
domain.

The State Bar Committee (Exhibit II-~yellow--pp.5-6) approves of & court

being empowered to permit good faith improvements but objects to removal of
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the court's power after a prejudgment deposit is made. The Commission
incorporated this provision because,if a deposit is made, funds will be
availeble to the owner to relocate, and there will not be the hardship of
belng stuck with a structure requiring improvement for a long period of time
rending condemnation.

§ 1263.260. Removal of improvements pertaining to realty. The County

of San Diego {Exhibit III--green--p.3) states that, where the owner removes
lmprovemeats and the condemning agency pays for the removal and relocationm,
the property should not be valued as improved. The staff quite agrees and
notes that Section 1263.230 (improvements removed, destroyed, or damaged)
so provides.

§ 1263.310. Compensation for property taken. The State Bar Committee

{Exhibit II--yellow--p.9) recommends amendment of this section to read:

Just compensation shall be awarded for the property taken. The
normel measure of this compensation is the fair market value of the
property taken.

The committee would insert “just” to make clear the philosophy of
Justice to the owner whose property is taken. The Commission originally haa
the word "just" in this section but removed it because it was felt to create
constitutional problems. The Constitution reguires "just compensation";
whether or not this is synonymous with the compensation provided in the
Eminent Domain Iaw is a matter for court interpretation; the Fminent Domein
Iaw 15 simply the Legislature's provision for "compensation.” See discussion
under Section 1263.010, supra.

The committee would insert "normal" because there are cases of special
purpose properties where market value is not available as a test. The staff
disagrees with this analysis. The fair market value of the property is

always the test--what a willing buyer and seller would agree to. In the
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case of special purpose properties, it may not be vossible to show what fair
market value is by means of comparable sales, but fair rarket value can be
shown by other means such as replacément or reproduction cost since that is
the means a willing buyer and seller would use to arrive at a fair price for
the property. See Section 1263.320 ang Comment thereto (fair market value).

§ 1263.320. Fair market value, Existing case law defines fair market

value as the "highest price” that would be agreed to by a buyer and seller.
The Commission deleted the term "highest" in its recommended statutory
definition because of the potential confusion it can create that the jury
must take the highest opinion of wvalue offered by an expert witness and
because there is only one price the buyer and seller would dgree to, not a
range of prices including the "highest.”

The State Bar Committee {Exhibit 1I--yellow--p.7) would restore the
term "highest" because that is most conformable with the spirit of the just
compensation clause of the Constitution. Also, the fact that a property
owner suffers uncompensated losses Jjustifies the owner recelving the highest
price his property would have brought on the date of valye.

§ 1263.330. Changes in property value due to imminence of project.

The City of San Diego (Exhibit X--green) agrees that this section is a valid
clarification. The Department of Transportation (Exhibit I--pink--p.8) like-
wise approves but would amend the language to read:
In determining the fair market value of the Property taken,
there shall be disregarded any effect on the v2lue of said Property

which is attributable to any of the following: [The remainder of
the section as is.}

The reason for this proposed language change is to avolid a mathematical
approach to discounting enhancement and blight.

The Commission has fussed with the language of this section at length.

It omitted the existing phrase "without regard to" {and a similar objection
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would apply to “disregirded" ) because 1t 1s ambiguous whether the enhancement

and blight are to be included or excluded. Perhaps an adequate compromise
rendering is 8 cross between the Commission's end the Department of Transpor-
tation's proposals:
The fair market value of the property teken shall not include
any effect on the value of the property that is attributable to any

of the following: [Remainder of section as is.]

§ 1263.410. Compensation for injury to the remainder. The Commission's

decision to retain the "damage and benefit" scheme despite the attractions of
the "before and after" approach to valuing partial takings is approved by the
County of San Diego {Exhibit I1I--green--p.2).

The Department of Transportation (Exhibit I--pink--p.8} objects to in-
cluding any damages awarded for loss of goodwill ag compensation against which
benefits cannot be offset. This is a matter the Commission has not Previously
considered. The department notes that it is especially lmportant that benefits
be used to offset loss of goodwill if it is claimed in cases where the use
1s changed in the after condition, e.g., a mom-and-pop grocery store changed
to a service station site.

The staff's initis) reaction to this proposal is favorable, both because
it will enhance the chances of general acceptance of the goodwill provision
and because the staff at heart favors = "before and after"” appreach and
believes that, if the property owner is left with = valuable remainder, he
should not also be campensated for other losses to the extent of the added
value. The staff would amend Section 1263.410(b) to read:

(b) Compensation for Injury to the remainder is the amount of

the damage to the remzinder reduced by the amount of the benefit to

the remainder. If the amount of the benefit to the remainder eyuals

Or exceeds the amount of the damage to the remainder, no compensation

shall be ewarded under this article. If the amount of the benefit to

the remainder exceeds the amount of damage to the remalnder, such ex-

cess shall be deducted from the compensation provided in Section

1263.510, if any, but shall not be deducted from the compensation re-

gqulred to be awarded for the property taken or from the other compen-
sation required by this chapter.
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§ 1263. 420, Damege to remsinder. The Commission has tentatively

recommended the repeal of the rule of People v. Symens, 54 rcal.eq 855, 357

P.2d 451, 9 cai. Rptr. 363 (1960)( severance damages are limited to those
caused by the portion of the project located on the part taken). This
recommendation meets with the approval of Howard Foulds of Dowvnieville
{Exhibit XIII-~buff) and the opposition of the Department of Transportation
(Exhibit I--pink--pp.8-9). mhe department feels that this will encourage
testimony of damage based on little more than speculation and conjecture angd
will permit the recovery of what are ip effect general damages.

The departument also Oppoeses allowing damage caused by the "construction
and use of the project” rather than by the "construction" of the project as
provided in existing Section 1248, The staff believes that this is s gquibble
over language since case law under Section 1248 clearly permits damages to
be based on the use of the project and the damage its proximity will cause.
If the Commission adopts the position of the Department of Transportation on
this point, we assume the Commission will also wish to review Section
1263.430 which permits the condemnor to offset benefits caused by "the con-
struction and use" of the project. Such items as increased traffic might
then not be deemed benefits. See discussion of Section 1263.430 for a letter
to the Commission on this very point.

§ 1263.430. Benerit to remainder. Bakersfield attorney D. Bianco

(Exhibit IX--yellow) writes to ask that the Commission recommena abrogation

of the rule in People v. Giumarrs Farms, Inc., 22 Cal. App.3a 98, 99 ca1.

Rptr. 272 {1971)(increazea traffic a special benefit}. Mr. Bianco attached
to his letter copies of briefs in Support of his request, prepared for

appellate litigation of the Giumarra Farms case, which we have not reproduced.

The gist of his argument appears to be that increased traffic benefits the
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surrounding area gererally and is not & special benefit to any particular property

owner, hence shoild nol be chargeable zgalnst damages as a special benefit.
Apart from the merits of his argument, the staff notes that very early

the Commission determined not to become involved in what constituted special

damages and special benefits, indeed, not to even qualify the statutory

language relating to damages and benefits with the word "special." The

reason for this decision was that the case law was an inconsistent morass,

that the issue is a peculiarly factual one, and that it is Presently in the

process af judicial evolution; hence it should be left to further case

development .

§ 1263.L40. Computing damage and benefit to remainder. Present law

requires the assessment of damages and benefits to the remainder in a partial
taking on the assumption that the project is in place and operating at the time
of trial. Because the project is often not completed at the time of a3sess-
ment of damages and benefits, the Commission has tentatively recommended that
the damages and benefits be discounted based on any anticipated delay in the
construction of the project. The reason for this recommendation is that the
property owner may be compensated in benefits rather than money, and these
benefits should be reduced to their present value.

The Department of Transportation {Exhibit I-—pink--pp.Q-lO) oppases
this change in the law because it injects in the trial the uncertainties
of precisely when the project will be completed and because discounting the
damages and benefits to present worth will he g complex and confusing task.
"The Department considers that this section will invite speculation and create

an added potentially confusing element in the assessment of just compensation."
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§ 1263.51C. Ioss of goodwill. The Commission's propesal to compensate

the owner of a business for goodwill loss caused by the condemnation meets
with the approval of Mr. Foulds of Downieville (Exhibit XIII--buff), who
states that this is a long overdue clarification of often s sizeable business
loss. "Proving this in line with your comments should not be too difficult,
where in fact it does exist, without putting the agency in the position of
paying for a failing btusiness."

The State Bar Committee {Exhibit II--yellow--p.3) would substitute
"going concern value” for "goodwill." The committes states that it is the
golng concern value which is lost and therefore should be the measure of
compensation. The reascn the Commission selected "goodwill" is that it is
statutorily defined and judicially developed with a limited and understandable
content. The staff does not know precisely what "going concern value" means
or what it may possibly encompass.

The City of San Jose (Exhibit VIII--pink) opposes the provision for
payment of goodwill loss without supporting reasons. The County of San Diego
(Exhibit ITI--pink--p.3) opposes the provision because it duplicates relocaw
tion agsistance provisions, because it is not constitutionally compelled, and
because the goodwill is not an interest acquired for public use. The county
also notes that the method of valuing goodwill differs from the method of
valuing the property; hence the trier of fact will be "confused" and the
condemnor will be "prejudiced by admission of improper evidence insofar as
valuation of the subject property.”

The staff notes that the relocation assistance provisions relating to
business loss are guite limited, and goodwill is compensated only to the extent
not covered by the relocation assistance provisions. While the goodwill is

not an interest "acquired for public use," it is a loss sustained because of
q 4 ;
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a taking for public use, hence is properly compensable. Finally, the staff
1s not overly concerned that the condemnor will be unable to prevent the
trier of fact from becoming confused or the admission of improper evidence.

The Department of Transportation (Exhibit I--pink--pp.10-11) opposes
the provision for payment of goodwill loss because the term is not defined
in the section, because the relocation assistance provisions cover the loss
or cam be increased to cover the loss, because gocdwill loss is overly specu-
lative, because it glves rise to the opportunity for double recovery, and be-
cause the goodwill is not really taken. "The Department regards this provi-
sion for compensating for good will loss as unsound both in principle, and
highly uncertain in measure of proof."

The staff notes that, under the Commission's proposal, the goodwill loss
is limited to that loss "which cannot reascnably be prevented by a relocation
of the business and by taking those steps and adopting those procedures that
a reasonably prudent person would take and adopt in preserving the goodwill."

§ 1263.620. Partially completed improvements; performance of work to

protect public from injury. Section 1263.620 is designed to permit the

property owner to perform limited work on an uncompleted structure in order
to protect persons and other property from injury and to recover in the action
his actual expenses reasonably incurred to perform such necessary work.

The Department of Transportation {Exhibit I--pink--p.13) questions the
need for this section since the Property owner can seek a court order under
Section 1263.240(c) to permit additional improvements.

The need for this section is that rany times the improvements made by
the property owner add nothing to the market value of the property and are
not necessary to prevent hardship to the property owner as visualized by

Section 1263.2h40. Tt fills the gap by permitting recovery of actual expenses
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only in situations where there is no hardship to the owner, but there is

rotential liability to the puklic,

subject property from injury. The Commission previously rejected this ap-
proach since it would enable the property owner to construct improvements

with the sole Object to preserve the condition of the property so that it

will look attractive to a jury at the time of trial. The Commission felt

that, for this purpose, a court order under Section 1263.2&0, a8 suggested
by the Department or Transportation, should be adequate.

§ 1265.130. Termination of lease in partial taking. The Department of

Transportation {Exhibit I~-pink-~p.l3) is concerned that, where there is 2
partial taking of broperty subject to & leasehold and the lease iz terminated
under this section, the section should make clear that the condemnor "is pot
liable for the payment of more than the full fee value of the property."” The
staff is not precisely certain what the department means by this. The best

the staff can do is suggest an amendment that clarifies the Commission's intent
in proposing the section:

Upon such termination, tompensation for the leasehold interests
shall be determined a8 if there were a taking of the entire leasehold.

Under this brovision, where the terminated leasehold interest was very valuable,
compensation might well be great, perhaps even greater than the full fee valye
of the property taken. This may be the department's concern.

§ 1265.310. Unexerciseg options. The County of San Diego (Exhibit II--

Ereen--p.3) 1is strongly opposed to this section to compensate unexercised
options; so is the Department of Transportation (Exhibit I~-pink--pp.13-14).

The county suggests that the option is not a property "interest," and that
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it 1s not being "taken" for public use, hence should not be compensable. Thisg
position is demonstrably false, for an option has a market value; if it is
destroyed, it should be compensable regardless whether the condemnor plans to
"use" the option.

The department would prefer to see the option holder exercise the cption
and take the compensation for the property. The Commission considered thig
approach and rejected it since it places the property owner and the option
holder in a difficult position. The property owner is reluctant to litigate
compensation vigorously since he knows that, if he recovers any amount over
the option price, the option holder will exercise the option and make an
easy profit. But, if the property owner settles with the condemnor at the
option price, the option holder is deprived of the value of his option.

The Commission determined that the only practical way out of this dilemma is
to have the condemnation action terminate the option and to compensate the
option holder for the value of the option.

§ 1265.410. Contingent future interests. The Department of Transporta-

tion (Exhibit I--pink--p.14) believes that this section to campensate holders
of rights of reentry and reversions is unnecessary and that the subject can
be adequately handled by the courts on s case-by-case basis. The reason the
Commission has proposed this section is that the cases are not adequate,
denying compensation where compensdtion is due.

The County of San Diego (Exhibit III--green--p.3) opposes this section
for the same reasons it opposes Section 1265.310 (options). Once again, the
fact that an interest is future or contingent does not make it any less an
interest in the property, and the interest may be of real value. Interests
that are taken or damaged by a condemnor in the pursuit of its public project

are entitled to compensation.



In this connection, the staff calls the Commission's attention to Com-

ment, The Effect of Condennation Proceedings By Eminent Domain Upon a Possi-

bility of Reverter or Power of Termination, 19 Villanova I. Rev. 137 (1973),

in which the author urges legislation along the lines of the Commission's
recommendation to make these future interests compensable.,

§ 1268.010. Payment of judgment. The Department of Transportation

(BExhibit I--pink-~p.22) questions the wisdam of the Commission's proposal to
delete the provision allowing certain condemnors up to one year to pay the
condemnation award. The reason for the Commission's proposal, as stated in
the recommendation, is that, "a property cwner suffers many hardships in the
course of the planning and execution of a. public project without the added hard.
ship of’ a year's delay before he receives payment for his property.”

The department responds that the wait of one year, with interest acery-
ing at seven percent, is not all that onerous. Moreover, the deletion of the
delay in payment provision may have the effect of precluding many worthy and
needed public projects since it is 'nlikely that local governments could
reasonably prevail on their electorates to authorize bond issues high enough
to cover the worst result that could possibly ensue from condemnation litiga-
tion vhich might e necessary to acquire the lang."

§ 1268.140. withdrawal of deposit. The State Bar Committee (Exhibit IT.-

yellow--p.6) recommends that the Comment to this section "be augmented by
adding that this ig an alternative procedure where there was no right to an
order of possession.” The staff does not really understand the meaning of
this recommendation. Section 1268.410 is the only section providing for with-
drawal of money after Judgment, regardless whether the ncney wasg deposited
before or after Judgment and regardless whether or not there was a right to
an order of possession. The staff suggests that such 2 statement be added

to the first paragrapnh of the Comment, rather than the language proposed by

the State Bar Committee, if that will be helpful.
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§ 1268.310. Date interest commences to accrue. The State Rar Committee

(Exhibit II--yellow--p.lO) would delete the word "legal" from the phirasge
“legal interest” in order to allow the property owner interest on the Judg-
ment at the prevailing market rate on the grounds that the legal rate of
seven percent does not represent just compensation at this time.

The staff notes that the legal rate is of constitutional dimension,
Just as is the just compensation clause. Also, 1f the Commission adeopts the
State Bar Committee's proposal, how is the market rate to be determined~--by
what investments, by what type of institution; will the rate vary as the
market changes from week to week?

§ 1268.320. Date interest ceases to accrue.  Under existing law, which

is continued in the Commission's tentative recommendation, interest on the

award ceases to acerue when the full amount of the award has been deposited

by the condemnor. The reason for this rule is that the award is then avail-

able to the property owner to invest and, thus, should no longer draw interest.
The State Bar Committee (Exhibit II--yellov-=p.9) would allow interest

to accrue after a deposit in cases where the property owner wishes to contest

the right to take. The reason for this proposal is that withdrawal of the

deposit waives any objections to the right to take s0 the property owner who

of time; the committee feels that at least he should get interest on the
avard Quring this peried.

The Commission has considered this subject before, but not Precisely this
issue. The Commission has previocusly determined that the property owner should
not be able to draw down the award and still appeal the right to take since,
in essence, this would be finanecing the property owner's attack with the

condemnor's funds.
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§ 1263.610. Eitigation expenses. The County of San Diego (Exhibit III--

green--p.6) believes that payment of litigation expenses should not be manda-
tory vhere there is a dismisssl due to a partial abandonment or an out of court
settlement. They work "an inequitable result ggainst the condemning agency.
The courts should be allowed discretion to allow costs and fees as the case
warrants." The staff notes that the course proposed by the county represents

a change in existing law.

The Department of Transportation (Exhibit I--pink--pp.22-23) objects to
the broad definition of "litigation expenses" in subdivision {a}{1). The staff
notes that the provision ocbjected to is nearly identical to pfesent Section
1255a(c)}{1) and has been in the law in that form for the past six years.

The Department of Transportation also opposes imposition of litigation
expenses in cases of dismissal for failure to prosecute. The department points
out that frequently the parties waive the Code of Civil Procedure time limits
in order to work out unclear title or other legal or appraisal problems. The
department believes that imposition of expenses as a matter of course in this
situation will cause the property owner to no longer waive the time limits and
will tempt him to "much game playing for the very purpose of creating a situa-
tion where an involuntary dismissel for delay in trial . . . so that the sub-
stantial financial awards stemming therefrom under the Commission's proposal
may be realized."

§ 1268.620. Damages caused by possession. The Department of Transporta-

tion's objections to this section (Bxhibit I--pink--pp.23-24) are basically
the same as its objections to Section 1268.620. The department objects to

the "open-ended" liability that could approach an "unconscionable” level.

"The Commission should have its staff re-study and specify and limit the items
for which the owner be recompensed under the situation sought to be covered

by proposed Section 1268.620."
I



The staff notes once again that this provision is virtually identical
to existing law. See Section 1255a(d}. Moreover, the staff feels that, if the
property owner is to be awarded damages anywhere, it should be here where he
has actually been kicked off his property, and then the condemnor abandons,
or the property owner defeats the right to take, or the proceeding is dis-
missed for some other reason. The steff sees no reason to place limitations
on the recovery of any damages actually suffered by the property owner in
this situation.

§ 1268.710. Court costs. The Commiseion has proposed to eliminate

Section 125h(k) providing that, if a defendant obtains a new trial, he must
bear the cost of the new trial if he is not successful in inecreasing the
amount originally awarded. The Commission believed that this rule was unduly
harsh and that a defendant should not be required to pay the cost of ob-
taining a proper and error-free trial.

The Department of Transportation {Exhibit I--pink--p.24) objects that
the provision serves the proper function of imposing prudence on the property
owner and his attorney in seeking judicial review.

§ 1268.720. Costs on appeal. The Department of Transportation {Exhibit

I--pink--p.2k), vhile recognizing the trend in the case law to award the
defendant his costs on appeal in all cases, as codified in the Commission's
proposal, believes that the discretion of the court to deny costs should be
preserved. The department believes that particularly in the situation where
the appeal involves only a title dispute among defendants should costs be
denied. As a more geheral principle, the department feels that the legislative
branch of government should not invade the Judicial branch by eliminating the
ability to apply discretion to apportion costs of appeal as justice in the

particular case may warrant.
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The staff notes that the Commission's rrorosal does vest authority in
the Judicial Council to adopt rules to the contrary of the general provision
that defendant recovers his costs.

Attorney's fees. The Commission has received repeated requests to

recommend that recovery of attorney's fees by the property owner be permitted
in certzin circumstances. The latest arong these reguests is from Howard
Foulds of Downieville (Exhibit XIII--buff) who states:

I do not find any provision in the recommendations for consideration
of defendants costs wherein the agency is proven to be materially
incorrect in their appraisal offer, or the sum deposited as fair
value. T think that the public is entitled to a section similar to
the bill introduced by Senator Berryhill in 1973--SB 476, which in
its final form as amended applied only to state agencies, and pro-
vided for 2 10% leeway.

The Commission previcusly considered the bill referred to by Mr. Foulds, as

well as the decision of the Supreme Court in Los Angeles v. Qrtiz, & Cal.3d

141, 98 Cal. Rptr. 454 (1971 ){denying recovery of attorney's fees), and
rejected the proposal.

The staff notes that AB 3925 currently before the legislature provides
for recovery of attorney's fees and other expenses of litigation by the
property owner if the court finds the condemnor's offer was unreascnable.
This bill has passed the Assembly and is in the Senate. It was in relation
to this bill that Assemblyman Warren (then Chairman of the Judiciary Committee)
commented that the Commission has teen studying this issue for 20 ¥ears and
probably will not have a report for another 20 years.

Civil Code § 1001l. The effect of the Commission's proposed repeal of

Civil Code Section 1001, which authorizes "any person" to exercise the pover
of eminent domain, is to remove the condemnation authority of private persons,
such as it may be. This matter has been = continuing source of concern for

the 3tate Bar Committee, which again urmanimously recommends retention of

-43.



private condemnation (Exhibit II--yellow--p.4). The Rar Committee believes
that private condemnation serves a useful purpose and, in the collective
experience of the committee membership, has not been subjected to abuze.

The sentiment of the State Bar Committee is echoed by Oroville attorney
Robert V. Blade (Exhibit XVII--green). Mr. Blade uses the example of land-
locked parcels for which there is no other means of achieving access and
utility service. He states that, at a minimum, the right of private persons
to condemn should include "the right to condemn a roadway of proper width and
location for ingress and egress and it should include the right to condemn
for use by a public utility for the installation of water, sewer lines, power
and telephone lines with proper safeguards to the properties over which
such easements are condemned."

The controlling consideration for the Commission in the past has been
the belief that, becanse the exercise of eminent domain involves the forcea
taking of private property, the exercise should be carefully controlled and
should be permitted only under the auspices of a public entity or guasi-publie
entity such as a public utility or nonprofit hospital. For this reason, the
Commission has recommended that, where the project of a public entity will
landlock property, the public entity may exercise the rower of eminent domain
to acquire sufficient property to supply the landlocked property with access
to a public road or utility service. See Section 1240.350 {substitute condem-
nation to provide utility service or access to public road). Iikewlse, the
Commission has provided that & property owner who desires a sewer connection
may initiate a sewer construction and extension proposal to the relevant local
public entity, which request mly not be denied without a public bearing.

See Health & Saf. Code § hogy. Finally, the Commission's proposed clarifying

changes in the condemnation authority of privately owned public utilities may
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serve to remove some of the concern or reluctance of the utilities to use
eminent domain to make necessary connections, noted in Mr. Blade's letter.

It should als0 be noted that Rev. Howzer{Exhibit IV--gold~-p.3) strongly
supports the Commission's tentative recormendation on this point, stating
among other things that, "To give Eminent Domein power to private persons is
a bifurcation act of judicizl abuse beczuse of a deficiency within the pro-
fessional malpractice concept. Enminent Domain power calls for bilofeedback with
proficiency.”

Code of Civil Procedure § 426.70. The Commission has tentatively recom-

mended that, where a public entity hss brought a condemnation action against
the property owner. and the property owner has a claim for damages agmrinst
the public entity arising out of the property that is the subject of the
action, the property owner need not comply with the claims-filing reguirement.
The reason for this recommendation is that property owners have been trapped
out of their causes of action by the relatively short claims- filing period,
and the claims filing requirement serves no useful purpose where the public
entity is already involved in litigation over the property.

The County of San Diego {Exbibit III--green--p.4) objects to relaxation
of the claims filing requirement because it "would generate specious litiga-
tion." Moreover, the county states, the pProperty owner who has a cause of
action can file his cleim promptly and commence suit--he need not wait for
the eminent domain proceeding.

Code of Civil Procedure § 1036. Mr. Howard Foulds of Downieville

(Exhibit XIIT--buff) would amend this section relating to award of litigation
expenses 1n inverse condemnation proceedings to make clear that the exXpenses
include all expenses incurred in preparation therefor. The Commission

has determined not to deal with inverse condemnation matters in this
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recommendation (see discussion under Relation of Frminent Domain to Inverse
Condemnation, EEEEE); this section is involved only because it must be re-
mumbered as part of the repeal of old Title 7 (eminent domain); ctherwise,
it is untouched.

Evidence Code § 813. The Comuission has proposed to expand the pro-

vision permitting the owner to testify as to the value of his property to
Include an officer or employee designated by a corporation who is knowledgeable
as to the character and use of the property owned by the corporation.

The County of San Diego (Exhibit III--green--p.6) objects to permitting
8 representative of a corporate defendant who is not otherwise qualified as
an expert to give his opinion of value. The resson cited is the "potential
for abuse”; the county notes that it is opposed to adoption of any provision
allowing testimony by a lay witness and suggests that the reasons for per-
witting the owner be examined and codified as conditions precedent.

The reason for permitting the owner to testify is to permit the litiga-
tion of the small residential or business property case where hiring an
appraiser would simply be uneconomiczl. The Commission felt that it was
important to give the right to €Xpress 2n opinion to corporate defendants ss
well as individual defendants, but to prevent abuse the corporate spokes-
man should be limited to one whe is knowledgeable as to the property muach
48 the irdividual residence owner would be.

Evidence Code § 816. The County of San Diego {Exhibit III-~green--p.6)

opposes the Commission's proposal to amend Section 816 to permit an expert,
wide discretion in selecting comparable sales. The county states that the
comparable sales provision is already literally construed by the courts ang
broad latitude is permitted, resulting in "a plethora of sales with their
adjustments cansing confusion of the valuation issues in the minds of triers

of fact.”
e



Health & Safety Code § 1427, The california Hospital Assceciation Sup-

ports the Commission's tentative recommendation to expand the condemnation
authority of nonprofit hospitsls.

Public Utilities (ode § 613. The Commission has attempted to clarify

the condemnation authority of various public utilities. The Southern Cali-
fornia Gas Company (Exhibit XV--pink} notes that the condemnétion authority
of a gas company for underground storage of natural gas, however, is not
clear. The staff believes that such storage would necessarily be incidental
to the other functions of the £as company and that express language to that
effect is not essentizl. Should the Commission decide to add the exXpress
language, Public Utilities Code Section 221, as ipdicated in the letter on
page 2, would be the appropriate place to do so.

Respectfully submitted,

Nathaniel Sterling
Staff Counsel
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Memorandum Th-38 EXHIBIT I

DERARTMENT OF TRANSPORTATION _
LEGAL DIVISION e
369 FINE STREET

SAN'FRANCISCO 94104
July 1, 1974

California Law Revision Commission
School of law

Stanford Universit .
Stanford, caliromL 94305

Re: Tentative Recommendation rolﬁtim to Condemnation
Law and Procedure, Janusry 197

Gentlemen:

The State Department of Transportation is greatly interested
in and concerned with the above proposals made by the
Coomission. During the past five or more years while the
cmiuio: hh:.: b«n:_‘d od in nt:ﬁu_ in ;tr:l;ld ;he
Departaen provided representatives from its lega
division to provide advice and assistance to the Commission,
Many of the following comments synthesize comments of those
representatives made verbally at those past proo of
the Commission. The Depirtment api iates the unity
made avallable to it to assist the Commission in its study
proceedi and to give ongoing advice to it as to the
Department's position on various alternative proposals
which were discussed us well as this o unity to

comment in writing relative to the Commission's tentative

recommendation which has resulted | the study cess,
These comments on the above tentative recommendation are
as follows: : - :

THE RIGHT TO 'Im

The Commission has determined that the statutes granting
condemnation authority to State agencies should be
restricted to thoss agencies now adtually engeged in the.
‘property acquisition function, As of July 1, 1973, the
former tment of Aeronautics became a part of the
newly~oreated Departaent of Transportation pursuant to
Stats. 1972, Chap. 1253, which, among other things, con-
solidated in one department the activities of the former
Departnh ent of Aeronautics and the Department of Pubdlie
Works, '



California Law Revision Commission
Juiy 1, 1974 i
Page Two

Please note that where the word “Department" appears in
the State Aeronsutics Act (Public Utilities Code Section
21001 et seq.), that term now means "the Department of
Transportation.” See Public Utilities Code Section
21007, as amended by Stats. 1972, Chap. 1253, Section 18.

The Legal Division of the Department of Transportation
has now taken over all legal work for the Department's
aercnautics functions and provides legal counsel tbe the
California Aeronautics Board. ‘

Consistent with the Commission's datermination that ths
Department of Transportation should continue to be
authorized by statute to condemn for its purposes (see
tentative recommendation -- "The Eminent Domain Law,"

p. 29), it is recommended that the pyoposed legislation
be amended to continue the authority the Department
of Transportation to condemn for asronautics purposes.
It 1s also recommended that the California Aeronautics
Board be given the authority to adopt resolutions of
nec#ssity. This will correct the deficiency in exiating
law noted in the attachment to Study 36.65, Memorandum
T1-45, entitled "The Power to Condemn for Airports and
Related Facilities," where your staff observed at page 2:

"The only remarkable feature of the
departaent's power of condemmation
appears to be the lack of any conclu-
give resolution of necessity
applicable to its tekings."

Specifically, we recommend the following changes to the
Commission's proposed code sections and comments:

1, Amend subdivision ;&% of proposed Code of Civil Pro-
cedure Section 1245,210 as followa:

(d) In the case of a taking by the Department
of Transportation (other than a taking pursuant to
Section 30100 of the Streets and Highways Code or

he : Utilities

pursuant _to Section 2163
LA S ’ - -

2. Add subdivision (h) to proposed Code of Civil Pro-
cedure Section 1245.210 as follows:

{h) In the case of a taking by the Department
of Transportation pursuant to Section 21633 of the
gg:%&c Utilities Code, the California Asronautics




California Law Revisipn Commission
July 1, 1974
Page Three

3. Add the following to the "Comment" to proposed
Section 1245,210:

Subdivision (h). Takings for atate aeronautics
purposes are accomplished on behalf and in the name
of the state by the Department of Transportation.
PUBLIC UTILITIES CODE g 21633.

4. Amend proposed Public Utilities Code Section 21633
by eliminating the strike-through of the word "condem-
naticn" in the second line thereof.

5. Amend the "Comment" to Public Utilities Code Section
21633 as follows:

Comment. 8Sectlon 21633 as amended continues
the authoFily of the Department of Aerenausies
Transportation to acquire property for sirport
ﬁurﬁanbe'iii deletes the autherity of the depars-
BORE $0 exeruise the power of sminent demain.
Aequinitions by eminenit domain ave secemplished
inder the Properiy Aaquiaision Law thlo:gas;hu
Pubilie Werks Board. See GOVE. GOBE §§ 15853-15665.
The reference to Section 21658,which is subatituted
for the deleted portion of Section 21633, continues
the authority of the department to acquire property
¢other than-by eminent domain) for the elimination
of airport hazards,

6. Amend the “Comment" to the repealer of Public
Utilities Code Section 21635 as follows:

Comment., Section 21635 is not continued. Phe
DepartBent of Aevenautics may not sendemn preperty
in the name of ihe state.s See Comment to Seesien 22633,
The rules governing the conduct of eminent domain pro-
ceedings generally are prescribied in the Eminent Domain
Law. See CODE CIV, PROC. § 1230,020 (law governing)
exerciee of eminent domain power). . Particular aspects
of Section 21635 are dealt with in the sections of the
Code of Civil Procedure indicated below.

Section 21635 ' New Provisions
Ty Tor survey and examination 3‘}3!57510‘3%‘!25.
1240.510 et

More necessary use requirement 1240.610 et seg.
Right of common use 584,



Calitorni; %ﬂl Reyision Commission
July 1, 19
Page Fbﬁr

7. &mend subsection (1g of the Comment to proposed
Government Code Section 15555 as follows:

(1) The Department of Transportation. See
8T8, & HWYS. CODE §§ 102 (state highway) and 30100
stoll bridgea)tiand Public Utilities Code Section

1633 (=ercnautics purposes).

8. Amend the "Comment" to Public Utilities Code Section
21653, third paragraph, page 350 of the tegtative
recommendation -~ "The Eminent Domain Law,” by
referring to the "Department of Transportation"
instead of the "Department of Aercnautics,”

9. Amend the "Comment" to Code of Civil Procedure
Section 1245.210, subdivision sc{ by adding the
words "seronautics purposes,” following the words
"toll bridges,” in the second line thereof.

Article 3. Fature Uae

In order to preserve the ability of the Department to
acquire property for future uae in order to relieve
personal hardship which may be caused by planning or
other preliminary activities of the Department, we believe
;3: roiépning provision should be added to Article 3,

ure Use:

"Notwithstanding any other prowision
of this Article s public entity may
acquire property for future use by any
means (including eminent domain)
expressly consented to by the owner."

Although the basic concept expressed in Article 3 is
sound, we believe that certain safeguards should bde
included in this proposed article in order to protect
against an irrational court decision that may jeopardize
the timing of a project. We believe that the addition

of a provision that proof that the project for which the
property is being acquired has beer budgeted by the con-
demnor raiges a conclusive preasumption that the acquisition
is not for a future use will create an adequate safeguard.
The following proposed addition to Article 3 is submitted
accordingly:

"Notwithstanding any other provision

of this Article, where the condemnor
proves that funds have been budgeted

by it for construction of the project
for which the property 1s being acquired,
such proof shall create a conclusive pre-
sumption that the acgquisition is not for
& future use.”™ ‘ ?



California Law Revision Commission

July 1, 1974
Page Flve

Pootnote 53 (p. 108) of the Commission's tentative
recommendation makes it clear that the seven-year periocd
set forth in proposed Section 1240,220 18 based on the
period provided in the Federal Aid Highway Act of 1968
within which actual conatruction must commence on right
of way purchased with Federal funds. This period was
extended to ten yeare by the Federal Aid Highway Act of
1973. A ten-year period is more realistic under current
conditions and the Department suggests that the period
of ten years be gubstituted for the seven-year period in
proposed Section 1240,220.

Article 5., Excess Condemnation

Proposed Article 5 (Excess Condemnation) introduces a
new concept in condemnation proceedings. Section 1240.410
allows the condemnee to defeat the condemnation of a
"remmant” upon proving that the condemnor has a sound
weans to prevent the property from becoming a resnant,

Although this provision meay appear to be relatively
insignificant, it will undoubtedly lead to exténsive liti.
gation in those few cases where excess condemnation is
proposed by the condemnor without the concurrence of the
condemnee. The test provided by the proposed statute
creates a virtual labyrinth of speculative inquiry regard-
ing feasibility of a particular plan of mitigation. In
order to determine feasibility of any such plan, 1t will
be necessary tc first determine damages that would other-
wise occur if the remnant were not acquired. Any such
inquiry will undoubtedly add several days of trial time
to an alresdy overburdened Judicial system. The Dspart-
ment believes that the extent of judicial inquiry should
be limited to the questlion of whether the remnant ias of
"little market value."” Furthermore, it is our recommenda-
tion that the presumption created by proposed Section
1240,420 should be s presumption affecting the burden of
proof. BSuch a provision should discourage spurious
issues from belng raised by the condemnee yet allow full
adjudication where a truly meritoriocus case exists.

Section 1240.510 “Property Appropriated To Public Use”
3353E53gé;gﬁﬁtgéﬁ%gg;g;g:ggg&gg;g@g'
Section 1240.230 e ns onditions of Jo 13
On » O34 O or uUser Q [-1

These propossd sections by the California Law Revision
Commigsion may have great effect not only on highway
rights of way dbut also on other State lands and rights
of way such as tidelands and other publicly owned lands
under the jurisdiction of the Btate Land Commission,
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park lands, etc. The prior Code of Civil Procedure
sections dealing with this subject were hardly models of
clarity. As a result, a rather complex scheme of special
statutory provisions and master agreements between various
public users grew up to handle problems of Joint use and
related problems, such as removal when one use isg expanded,
equitable spreading of maintenance coats, ete, Specifi-
cally, State highways are covered by Sections 660-670 of
the Streeta and Highways Code which provide for permit
provisions for encroachments by other users in State
highways. These permits contained provisions for reloca-
tion of utilities, railroads, electric power, gas and
water facilities sc placed. In most cases the permit
will not be issued where there is an inconsistency with
either the present or rfuture use of the highway or the .
safe uge thereof by the public. The Commission's pro-
posal has "clarified" the former law and specifically
provides that matters of consistency and adjustment of
terms and conditions of Jjoint use are to be left to the
courts. It seems to the Department that this cannot help
but have an effect on prior statutory and contrectusl
arrangements concerning these mattera. Further, the
criteria which the judiciary is to apply in determining
these complex matters are not specified., It must be
recognized that a right of way, where joint use issues
may arise, may extend through several judicial Jurisdic-
tions. The criteria spplied by one court may not be
followed by another, Specifically in the area of future
use, most large utilities and public entities, in the
interest of Judicious and economic future planning,
acquire sufficient right of way to provide for future
needs, even though at the time of actual acquisition it
could be argued that the time and place of the actual .
application of such right of way to the public use is at
best uncertain and at worst speculative, For many years
it has been the sound policy of the California Highway
Commission to acquire sufficient rights of way on free-
way projects (generally located in the area of a center
divider strip] to provide for addition of an additional
lane in sach direction when and if the need arises. No
criteria for handling such a situation is set forth in
the Commigsion’s proposed statutory provisions as to
consistent public use elther as to whether a use clealming
conelistency should be allowed to utilize such area of
right of way or, if so, as to which entity must peay the
conaiderable cost of relocation in the event the future
need lying behind the original acquisition materializes.
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Legal representatives who attended the Commission's atudy
on these proposed sections noted the lack of demonatra-
tion of any problems arising under the present statutes
governing this area and the lack of input from many of
the entities which will be affected by the Commission's
proposal. For this reason the Department reserves its
privilege of further comment on these proposals after
such input is hopefully engendered by way of comments to
these tentative recommendations or during the actual
legislative process necessary to enact such provisions
into final statutory form.

COMPENSATION -

[including Procedures for Determining
Compensation]

cogpensgtinnz
Section 1263.220 “Business Equipment”

The Department objecta to the Janguage of this section

in 1ts preeent form. The term "business purposes” is
vague and obviously broader than "equipment designed for
manufacturing or industrial purposes” contained in the
present Section 1248(d). The Department foresees a major
difriculti in interpretation of what conastitutes "business
purposes.” Obviously the term is intended to cover com-
wercial enterprises generally; however, any equipment used
in a dbusiness, of whatever neture, could arguably be equip-
ment designed for business purposes. Thus, the owner or
operator of a motel or furnished spartment could be con-
sidered in a business and therefore could contend that

his furnishings in the motel or apartment are so unique
and have such a special in-place value as to be worthless
elsewhere., The Department feels that this would unrea-
sonably expand the business equipment concept and subject
public entities to claims under a "constructive annexation”
doctrine which has been urged upon but refuted by the
courts. Hence, some further clarification of "business
purposes”™ to avoid open-end liability would seem to be
called for. In addition, since actual direct lossea of
peraonalty incurred as a result of moving or discontinu-
ing any business operation are already compensable under
Government Code Section 7262, there would appear to be no
need to compensate for any and all "business purposes®

. equipment as the language of the section in its proposed
form appears to envision,
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Section 1263,330 " es In Property Value Due To Imminence
OF Thé Project .

The Department considers that the rationale of this
section is basically sound and that uniform treatment of
increases or de