#36.750 5/15/7%
Memorandum Th-30
Subject: Study 36.750 - Condemnation Iaw and Procedure (Uniform Eminent
Domain Act--Small Claims Procedure)

Background

The Special Committee drafting the Uniform Eminent Domain Code hes
approved an article providing an informal procedure for determining compen-
sation in cases where the compensation for the property will be less than
$20,000 or the spread between the claims of plaintiff and defendant is less
than $5,000, A copy of this article of the Uniform Act is attached as Ex-
hibit I. The article will be a part of the Uniform Act presented for adop-
tion in August 1974 by the National Commissioners on Uniform State lavs.
The New York Commission on Eminent Domain made & similar recommendstion which

15 set out as Exhibit II attached.

Policy Question

Should we distribute for comment a tentative recommendation based on the
Uniform Eminent Domain Code article? A draft of such 2 tentative recommenda-
tion is attached. The purpose of the distribution would be to determine
whether there is support among the interested persons in California for such
an informal procedure for resolution of small eminent domain claims. If a
tentative recommendation is to be distributed for comment, it should be ap-

proved for distribution at the May 23-24 meeting.

Discussion
The small claims procedure developed by the Uniform Commissioners appears
to be workable. It is designed to satisfy the commonly expressed need for

some inexpensive means for the property owner to litigate his claim in cases

-1



vhere the claim is ioo small teo justify the expense ordinarily incurred in a
court trial.

Despite the attractions of the procedure, however, there are several
problems, noted below.

{1) Arbivration. C(California already has, to a limited extent, & pro-

cedure designed to accommodate small claims. That is the statute relating to
arbitration of just compensation, enscted on Commission recommendation and
recommended for inclusion in the Eminent Domzin Law. However, from the Commis-
sion's questionnaires distributed within the last few years, it appears that
arbltration is very rarely used. This no doubt is a result of the fact that
both parties must agree before it can be used.

{2) Political climate. The primary reason that both parties must agree

to the arbiliration is simply that there was too much opposition from the public
entities to a system whereby the defendant could force the condemnor to use

& valuation system that did not necessarily follow the same evidentiary rules

as 1n an eminent domain action and resulted In a declsion that was final with-
out the right of appeal for errors of the arbitrators. Also, the condemnor
would be deprived of a right to a jury trial if forced to arbltirate on demand
of the property owner.

As a practical matter, it should be recognized that, where the spread
between the condemnor's offer and the property owner's demand is less than
$5,000, the property owner ordinarily has no practical way to contest the
taking. If he consults a lawyer, the lawyer ordinzrily will tell him that the
expense of trying the eminent domain case (attorney's fees and fees for expert
witnesses)} will be so great that 1t is impractical to try the case. It is
unlikely that the Jjury would award the property owner the full amount he

claims and the amount awarded over the condemnor's offer may not even be
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sufficient io pay the condemnee's litigation expenses. Accordingly, since
the adoption of the small claims proposal would provide a remedy to the
property owner in cases where none is now available, the staff would not
be surprised if it were opposed by some condemncrs for that reason alone.
Another practical problem with the small claims proposal is that it
could result in increased litigation. Having no praciical remedy in the cases
covered by the small claims proposal, the property owner is forced to settle
the case at the amount offered by the condemnor and the case is never litigated.
Nevertheless, this objection really is an argument that avoiding litigation in
this type of case 1s more important than permitting litigation necessary to
secure some degree of justice.

(3) Constitution. The Constitution gnarantees the right to a jury trial.

It may be pointed out that, since either party may appeal from the small
claims judgment and have a trial de nove, the constitutional requirement is
not circumvented. Nonetheless, it does place a burden on the rarties to bear
the expenses of two proceedings where a second is requested. For this reason,
we belleve only the property owner should be allowed to institute the small
claims procedure.

(4) Appeals. Since both condemnors and condemnees have expressed a

strong preference for jury trial, there may be some tendency by the unwilling
party te appeal the judgment (request a de nowo trial) in any small claims
proceeding invoked by another party. However, the expense of the formal trial
will be an important mitigating factor, as will the sanction for an unsuccess-
ful effort by the condemnor to secure a better result by reguesting the formal

trial. . L S :



Stafl Recommendation

Given the finality and lack of a right to appeal, the staff dees not be-
lieve that a proposal that would compel the condemnor to submit Just compensa-
tion to arbitration upon regyuest of the property owner would have any reason-
able chance of approval by the Iegislature. At the same time, we believe that
there is & clear need for some means for dezling with the case where the
difference between the parties is relatively small. Ve believe that the
Uniform Act proposal offers sufficient promise that a tentative recommendation
based on 1t should be approved for distribution for comment so that the
comments recelved can be considered when the comments on the general eminent
domain statute are received.

Respectfully submitted,

John H. Deboully
Executive Secretary
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-ARTICLE VIIL

[Informal Procedure for Disputes Involving Limited Amounts]

Prefatory Coniment

This Article provides an informal procedure by which claims
for compensation involving limnited amounts, or involving claims
with 2 relatively limited “spread’ between the condemnor's highest
offer and the property owner's lowest demand, may be determined
in an inexpensive and expeditious manner. Because legal and
appraisal fees often amount to a substantial proportion of the ulti-
mate award, claims of this kind often cannot be litigated economic-
ally under normal trial procedures. As a result, either the property
owner is forced to settle on the condemnor's terms or the condemnor
is compelled to settle upon the basis of the ""nuisance value' of the
litigation. This Article provides a simplified procedure by which
either party may obtain a fair hearing and determination on this
kind of claim by an independent tribunal within practical fiscal limits.
See also, Article XV {Arbitration).

1 Section 801. {Informal élaims Procedure Authorized, |
2 This Article applies when only the amount of compensation is in
3 dispute and (1} the total compensation demanded by all defendants is less
4 than [$20,000], excluding interest and costs, or (2) the difference between
5 the latest offer of the condemnor and the latest demand by all defendants
6 is less than [$5,000]. [The Supreme Court ma-y.r adopt rules goferning
7 proceedings under this Article. ]
Comment

The scope of the limited claims to which this Article applies
may be adjusted by the adopting state to conform to local circum-
stances. The suggested alternate test ( total demand of less than
$20,000 or !'spread' of less than $5,000) reflect a preliminary
judgment that the need for informal procedure is most pressing as
to compensation claims in these ranges, The dollar criteria are

" determined by reference to the plaintiff's '"latest offer' (which may
or may not be the highest one) and the defendant's current demand
as of the date when the application seeking invocation of the informal
procedure is filed. See Section 802. See also the definition of
"compensation' in Section 103(7).
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The last sentence is bracketed as an optional authorization for
adopting of implementing court rules in states where existing authority
to do so may be lacking,

Section 802, ([Request for Informal Procedure. ]

A party may file with the 2ourt a written request that the issue of
compensation be determined under this Article, identifying the propertf,
and setting forth the amount of the plaintiff's iatest offer and the defendant's
latest demand for compensation.

Comment

Under Section 802, a party may request use of the informal
procedure by simply filing a request with the court. If a defendant
claims an interest in more than one parcel of property involved in
the action, he may request informal consideration as to anhy one of
them independently of the others. No time limit for filing the re-
quest is specified; presumably, the court would deny such a request
if not timely presented well before the date of trial onthe issue of
compensation for the property.

The simplicity of the request is intended to facilitate requests
for use of this informal procedure by property owners acting in
propria persona. Its contents are sufficient if they include relevant
identification data and a recital of the basic fiscal facts, i.e., the
compensation presently demanded by the defendant for the property
and the amount of the latest offer by the condemnor. The offer and
demand need not be written, since preliminary purchase negotiations,
as well as settlement discussions after the action has begun, will
often be oral in nature. In any event, the request itself will be, in
effect, the latest offer or demand by the party submitting the request,
and the opposing party may assert his latest position in response to
the request, if he is unable to agree to the figure asserted,

Section 803, [Hearing. ]

{a) 1If the court determines that the request should be granted, it
shall hold a hearing upon reasonable notice to the parties to determine

compensgation.
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(b} The court shall proceed without a jury and in an ir}formal
manner. The parties may present oral and documentary proof and may
argue in support of their respective positions, but the rules of evidence
need not be followed. Neither party is required o offer the opinion of
an experf or to be i-epresented by an attorney. Unless demanded by a
party and at his own expense, a récord‘ of oral evidence received at the
hearing need not be kept.

e} Costs shall be claimed and taxed as in other condemnation
actions. Upon entry of judgmeﬁt, the clerk shail serve upon the parties
a copy of the judgment with notice of its entry, together with instructions
as to the procedure for demanding a retrial.

Comment
The limited claims procedure is intended to be informal;
accordingly, the rules of evidence may be dispenses with, The
participation of attorneys and the testimony of expert witnesses
is not precluded, but is not required. The conduct of the hearing

may be subject to more detailed court rules adopted under Section
801.

Section 804, [Demand for Retrial. |

(a) Either party, within 30 days after entry of the judgment,
may reject the judgment and file a written demand for trial under
Article IX. The action shall thereupon be restored to the docket of the
court as though proceedings under this Article had not occurred.

{bY If the condemnaor files a demand under Subs ection (a) and
ultimately obtains a judgment no more favorable to hirn, the court may

require him to pay, in addition to costs, the defendant's litigation
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expenses incurred after the demand was filed.
Comment

Under Section B04, either party may reject the judgment in
a limited claim proceeding and demand a trial de novo under
normal plenary procedure. If a timely demand is filed, the case
is restored to the court's docket, with the same status as when
the request for informal proceedings was filed under Section 802,
Thug, for example, the issue of the amount of compensation will
be triable by jurv, upon the retrial, on the same terms as in
other condemnaticn actions. While this approach may necessitate
a duplication of effort in some cases, experience in jurisdictions
having a similar procedure reportedly indicates that few actual
retrials are sought. See New York State Commission on Eminent
Domain, 1471 Report, p. 36,

Subsection (b) authorizes the court to reqguire the condemnor
to pay the litigation expenses subsequently incurred by the defendant
if the condemnor demands a retrial and fails to secure a more
favorable determination of the issue of compensation., The possi-
bility that the court may impose this sanction is intended to deter
the condemnor from filing a demand for retrial except in cases in
which the judgment appears to be grossly erroneous, The term,
litigation expenses,' includes reasonable attorney, appraisal,
and engineering fees. See Section 103{17).
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16, An opidona! small clains preoe
cedure should be established tos Siate
amd non-Stete appropriation cleims
which the formal elements of proof
demanded in a normal trigf of an appre-
prietior case would be refuxed. 3 soalf
claim & defined as g ciairn where Hie
total demand is Fifty thousand dollass
or less and the difference berween the
affer of the condemnor and the con-
demnee’s denand i Five thowsand gk
ars or less.

DISCUSSION

At the present time there & no
procedure i New York for the resolu-
tion of small claims except through the
procedures established for the trial of
all claims, the Condenmation Law,
Court of Claims Act or, where appli-
cable, a local administrative code.

The Commission received a great
number of proposals suggesting that a
simall claims  procedure be estab-
lished.'?? The idea is that this proce-
dure would enable properiy owners 1
seek some determination, other thaa
that by the agency with which he is
negotiating, of the value of his claim.
Specific examples werz given o the
Commission which illustrated that a
claim for damages which is less than
three or five thousand doilars in excess
of the offer is uneconomical to try
under normal trial procedure, since legal
and appraisal fees will tuke too large 3
portion of the eventual award. Thus, the
property owner is forced to settle at the
condemnor’s offer.

The condemnes’s bitterness nf being
placed in such a situation, wih no
gppargn tediel. was alf oo evident ae
the Commission’™s heartags. Appraizers
and atiorieys also speke of ihis proo-
iem, and referred o the that
ceonomic considerations resuli in fees
taking 2 large percentage of the gward
on wmali <laims (often over 50%;
Participants pleaded for e need fiw an
ajternative procedure in order 1o restore
public confidence and 3 geneine belisl
that ihe sysiem was meant o be fab,
and “just compensation” an abtainable
poal.

fuct

The proceduse for handbing small
¢laims recomumended by the Commis-
gion should encourege condemnees to
feel thai they can obtain a fair heasing
within  their budgeiary limitations.
Other jursdictions are adopting such
procedures. California has recently en-
acied a stanite for the arbiraiion of
condemnation claims. This legislation
was sponsored by a 1969 report of the
Californizc  Law  Revision  Comnis-
sion.’?* In its report the Commission
found that the jury trials used in con-
demnations are slow, expensive and a
burden to the courts. Further, attoineys
advised thar Commisgion that dispuied
value differenzes of less than Five thou-
sand  dgoliars result in unrecoverable
costs and zxpenses uo that attorneys
nodmally deciine 0 represent property
OWners Hi such cases,

the Cabfvnis Low Revision Cont-
ritissien felt that arbisration would offer
the swner the only practical alternative
to aceepting the cundemnes™s final of
fer -

The California statute provides for
voluniary arhitration; the parties mual
agree Lo use arbitrapon. The sxpenses
of s poovesding shall be paid by the

condemmner  with  the exception  of
clamasnt’s atiorney's fees and expert
witnesses fees. Mevertheless, by agree-
ment the condemnor may agree 0 pay
cleimant’s costs and, if so, these costs
shaii pe et by the arbitrator. The use of
shritratian wuy come prior to the
cormencemnent of the condemnation
proceeding. The condemnor may Stiil
apanden the acquisition proceeding as
allowed By Californis law unless in the
agreement (o arbitrate it waives this
right. B thers is an abandonment, the
condemnnor pays all of the condemnee’s
costs. These arbitration agreements may
be recorded and are then effective
notice for 2 period of two years.

{Mher decails of the arbitration pro-
cedure are coverad by California’s gen-
eral arbitration statute.

The American Arbitration Associa-
tion as of fune !, 1968, established
Eminent Domain  Arbitration Rules.
The rules provide that an sgreement
will be entered into providing for arbi-
tration. The matter shall be submitted
to three (3) arbitrators selected from
AAA pamels. The partics shall be limited
10 ne more than two appeaisals and five
photpgraphs for use as exhibits. The
condemner shall Farnish maps, surveys,
proiect plans and other informativn,
The arbitzators must make an award
within fourteen days after the closing of
the hearing. The award must be within
the range of evidence presented o the
arkitrator.

The sules reserve 10 the condemnor
the right fo abandon the zcguisition
provided 1t pays to the condemnes his
expenses and ali other arbitration ex-
penses. The arbitrator shall defermiae
the reasonableness of these expenses.

Pennsylvania’s  Eminent  BPomain
Cade provides for 2 procedure that is
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angioguous tooa smatl cladms court?
The condemnee or coademaor is al-
lewed to peiition fur the sppoiniment
of viewers 10 3sCerfain JuUst compenss-
ton. The viewers are apoointed by e
court 1o determine damages.
@ hearing wili bz held by rne viewers.
The wondemnor nusi furnish its phans
10 the viewers. Ap appeal fromy i
repori b the viewers mws: be made
within thirty days efter veceint of their
repott, The appeal is to the appointing
Count of Common Pleas. ¥t appeated,
the matter is heard de nove by etther
the court or 4 jury, " *Y

‘the recommendaiiens of this Come
mission will mean thar under the aegis
of the court, @ an informal armao-
sphere, the owner can present informa-
tion that he feels reflecis & higher value
than the amount of the offer. I atior-
ficys and appraisers are setained by the
property owner, they will aot be fuced
with stringent rules of evidence as re-
quired at a normal irfal snd their fees
coutd be reduced in some instances,
allowing a grester percentape of the
award to end up in the owner’s pocket,

Participants at the hearings stuted
that it was uneconomical for a con-
demnee to litigate a claim where the
“spread” between the offsr and de-
mand was less than three to five thou-
sand dolars. In establishing cojteria to
qualify as a “small claim™ the Commis-
sion. adopted the higher amount and
definas a small claim to zefer to situa-
tions where the total demand i ess
than Fifty thousand dollors and the dif-
ference hetween the demand and offer is
not greater than Five thousand doilars.

Will this nlace too great 2 burden on
the courts? Some increase in Htigation is
obvicusly anticipates?, hut it is felt that
this burden is one that must be paid if
public confidence s ic be maintained in
the eminent domzin procedure,

herealier

The gueision at s singll claims’ hear
ing & not binding. An sppeal W the
form of 2 trial Je novo a3 regalar triad

term s provided, However) studies ol

stsil ciuims procedores in other areas

show g very annlil permaniype ol ap-
o - y & ¥

peals.? M

138, Annual Report, Califernin Law

Revision Commission, Dec, 1909

3]
. Appendix i
1585, oo aof June 32, 13604 (P L84

140, Act of fune 22, 1964, (P.L. 34
Sec. 315,

i41. Realism in Fochester: The Pilot
Arbliration Program, §. King 43
H.Y.5. Bar journal 498, Under
the experimental program an ap-
peal from an arbitration award in
the form of a demand for a trial
de novo is allowed. 93.5% of the
cases arhitrated have not been
appealed.



405-434

TENTATIVE RECOMMENDATION

relating ta

Informal Procedure for Digputes Involving Limited Amounts

The Law Revision Commission has long been concerned with providing a
practical method whereby the owner of property taken for public use can
obtain an impartial review of the condemnor's offer in a case where the
property is of relatively low value or where the spread between the
claiws of the condemnor and the property owner is small., The Commission
recognizes that it ordinarily is uneconomical to try a case under normal
trial procedures where the claim for compensation is less than $5,000 in
excesp of the condemnor's offer or where the property invelved is worth
less than $20,000; legal and appraisal fees will take all or a major
portion of the amount by which the award exceeds the condemnor's
offer. Thus, the property owmer usually 1s forced to settle at the
condemnor's offer.

In 1970, as a result of a Commission reoommandation,1 Chapter 3
(commencing with Section 1273.01) was added to the eminent domain title
of the Code of Civil Procedure to authorize the use of arbitration to
determine just compensation for property sought to be acquired for
public use. The Commission was hopeful that public entities and other
condemnors would use arbitration, at least on an experirental basis, as
an alternative to judicial proceedings. However, geveral surveys made
by the Commiseion reveal that arbitration is not being used to any
significant extent in eminent domain cases. The Commission has con=
gidered whether the condemnor should be required to arbitrate Just
compensation upon demand of the property owner and has considered other
means that might be used to force condemmors to submit Just compensa~
tion to arbitration in appropriate cases. The Commission has decided

1. Recommendation Relating to Arbitration of Just Compensation, 9 Cal.
L. Revision Comm'n Reports 123 (1969).




to recommend no substantive change in the existing arbitration

statute, There are two reasons for this conclusion. First, an

arbitration proceeding does not necessarily follow the same evidentiary
rules as an ordinary eminent domain trial, but the arbitrator's

decision, absent fraud, is final. Second, the condemnor would be deprived
of a right to a jury trial if forced to arbitrate on demand of the property
owner. Thus, desplte the desirability of permitting arbitration where both
the property owner and the condemnor agree, the Commission is not persuaded
that it would be good public policy to meke arbitration mandatory without
consent of the condemnor.

Nevertheless, the Commission recognizes the continuing need for some
informal procedure for the disposition of disputes involving limited
amounts.2 A speclal committee of the National Commissioners on Uniform
State Laws has prepared a tentative draft of a Uniform Fminent Domain
Code which it plans to present during the summer of 1974 to the Natiompal
Commissioners for adoptien. The Uniform Code includes an article
providing an informal procedure for disputes invelving limited amounts.

The Commission has concluded that such a procedure offers promise of
providing a practical, inexpensive means for the property owner to liti-
gate his clailm in cases where the claim is too emall to Justify the

expense ordinarily incurred in a court trial.

2. A New York Commission on Eminent Domain, created to recommend
reform in New York eminent domain law, reached a similar conclu-
sion. See 1971 Report of the State Commission on Eminent Domain
34-36 (1972).

3. The procedure under the Uniform Code can be briefly summarized as
follows: Where the total compensation demanded by all defendants
is less than $20,000, or where the difference between the offer of
the condemnor and the demand of the defendants is less than $5,000,
upon request of a party, the court may proceed informally without a
jury to determine the amount of just compensation. The rules of
evidence need not be followed, experts are not required, and a party
need not be represented by an attorney. Judgment is entered for the
amount determined by the court. Either party, within 30 days after
entry of the judgment, may reject the judgment and file a written
demand for trial as in other eminent domain proceedings and, in such
case, the case is tried as if the informal procedure had not occurred.
If the condemnor rejects the judgment obtained under the informal
procedure and demands a regular trial and ultimately cbtains a judg-~
ment no more favorable to him, the court may require him to pay, in
addition to costs, the defendant's litigation expenses {including
reasonable attorney, appraisal, and engineering fees) incuured after
the demand was f£iled.



The Commission therefore recommends the enactment of statutory
provisions, based on the Uniform Code provisions, to provide an informal
procedure for disputes involving limited amounts. Specifically, the
Commission recommends the following procedure:

1. The informal procedure should be authorized for use when only
the amount of compensation is in dispute and (1) the total compensation
demanded by 211 defendants is less than $20,000, excluding interest and
costs, or (2) the difference between the amount offered by the condemnor
and the amount demanded by the property owner is less than $5,000.

2. The informal procedure should be authorized only where the
property owner makes a written request and the granting of such a request
should be left to the discretion of the court in which the eminent domain
proceeding 1s pending.

3. If the request is granted, the court would hold an informal
hearing without a jury to determine compensation. The parties would be
permitted to present oral and documentary proof and to argue inp support
of thelr respective positions, but there would be no requirement that the
rules of evidence be followed. Weither experts nor attorneys would be
required, but a party could present an expert and have an attorney if he
s0 desired. Unless demanded by a party and at his own expense, a record
of oral evidence received at the hearing would not be kept.

4. After entry of the judgment resulting from the informal proceeding,
either party would have 30 days within which to reject the judgment and
file a written demand that the issue of compensation be tried de novo as in
an ordinary eminent domain proceeding. The retrial would then take place
as 1f the informal proceeding had not occurred.

3. If the plaintiff rejects the judgment and demands a retrial and
ultimately obtains a judgment no more favorable to it, the court would
be authorized, in its discretion, to require plaintiff to pay, in addition
to costs, the defendant's litigation expenses incurred after the demand
was filed. For this purpose, "litigation expenses” would include attorney's
fees, appralsal fees, and fees for the services of other experts where such
fees were reasonably and necessarily incurred to protect the defendant's
interests in the eminent domailn proceeding in preparing for trial, during

trial, and in any subsequent judicial proceedings.



Although either party could reject the judgment and have the 1ssue of
compensation tried as in an ordinary eminent domain case, the Commission
anticipates that few of the Informally obtained judgments will be rejected
and the matter retried. As a practical matter, the amount involved
ordinarily will not be sufficient to justify the property owner incurring
the expenses that would be required by an ordinary trial, so it is unlikely
that he will reject the judgment. And the requirement that the plaintiff
cbtain a more favorable result on the retrial or run the risk of having to
pay the defendant's litigation expenses should discouraze rejection of the
informally obtained judgment by the plaintiff other than in cases where the

Judgment appears to be grossly erroncous.

The Commission's recommendation would be effectuated by enactment

of the following statutory provisions:4
CHAPTER 13. INFORMAL PROCEDURE FOR DETERMINING COMPENSATION

§ 1274,010, Informal claims procedure authorized

1274.010. This chapter applies when only the amount of compensation
1s in dispute and (1) the total compensation demanded by all defendants
is less than $20,000, excluaiveffieereet and costs, or {(2) the difference
between the latest offer of the plaintiff and the latest demand by all

defendants 1s less than $5,000.

Comment. Sectlon 1274.010 limits use of the informal claims procedure
to the cases described in the section. This permits claims for compensa-

tion involving limited amounts, or involving a relatively

4. The statutory provisions are drafted with a view to adding a new
chapter to the Eminent Domain Law tentatively recommended by the
Law Revision Commission. Sec Tentative Recommendation Relating
to Condemnation Law and Procedure: The Eminent Domain Law, 1Z Cal.
L. Revision Comm'n Reports 1 (1974},

b



limited "spread™ between the condemnor's highest offer and the property
owner's lowest demand, to be determined in an inexpensive and expeditious
manner. Because legal and appraisal fees often amount to a substantial
portion of the ultimate award, claims of this kind often cannot be litigated
economically under normal trial procedures. As a result, the property

owner is forced to settle on the condemnor's terms. This chapter provides

a simplified procedure by which the property owmer may cbtain a fair hearing
and determination on this kind of claim by an independent tribunal within
practical fiscal limits. See alsoc Chapter 12 (arbitration). This chapter

follows closely the comparable provisions of the Uniform Eminent Domain Code.

405~438

§ 1274.020. Rules governing procedure

1274,020. The Judicial Council shall adopt rules governing the pro-
cedure under this chapter.

Comment. Section 1274.020 requires the Judieial Council to adopt
rules prescribing the details of the procedure under this chapter. Also

the Judicial Council will prescribe the form for the "instructions"
referred to in Section 1274.040(c).

405-439

§ 1274.030. Request for informal procedure

1274.030. Any defendant may file with the court a written request
that the issue of compensation be determined under this chapter. The

request shall ldentiiy the property and set forth the amount of the



plaintiff's latest offer and the defendant's latest demand for compensa-

tion.

Comment. Under Section 1274.030, a defendant may request use of the
informal procedure by simply filing a request with the court. If a defend-
ant clalms an interest in more than one parcel of property involved in the
action, he may request informal consideration as to any one of them
Independently of the others. No time limit for filing the request ig
specified; presumably, the court would deny such a request if not
presented well before the date of trial of the issue of compensation for
the property.

The simplicity of the request is iIntended to facilitate requests
for the use of this informal procedure by property owners acting in
propria persona. Its contents are sufficient if they include relevant
identification data and a recital of the basic fiscal facts, i.,e., the
compensation presently demanded by the defendant for the property and
the amount of the latest offer by the plaintiff, The offer and demand
need not be written since preliminary purchase negotiations, as well as
settlement negotiations after the action has begun, will often he oral in
nature. In any event, the request itself will be, in effect, the latest
offer or demand by the party submitting the request and the opposing
party may assert his latest position in regard to the request if he does

not agree to the figure asserted to bhe his latest position in the request,

405-440

§ 1274.040. Hearing

1274.040. (a) If the court grants the request, it shall hold a
hearing upon reasonable notice to the parties to determine compensa-
tion.

{b} The court shall proceed without a jury and in an informal

manner. The parties may present oral and documentary proof and may
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argue In support of thelr respective positions, but the rules of
evidence need not be followed. Neither party is required to offer the
opinlon of an expert or to be represented by an attorney. Unless
demanded by a party and at his own expense, a record of oral evidence
recelved at the hearing need not be kept.

(c) Costs shall be claimed and taxed as in other eminent domain
proceedings. Upon entry of judgment, the clerk shall serve upon the
parties a copy of the judgment with notice of its entry, together with

instructions as te the procedure for demanding a retrrial,

Comment. Section 1274.040 makes clear the informal nature of the
procedure and specifically states that the rules of evidence may be
dispensed with. The participation of attorneys and the testimony of
expert witnesses is net precluded but is not required. The conduct of
the hearing may be subj]ect to more detalled court rules adopted undetr
Section 1274.020. The instructions referred to in subdivision (c)
would be prepared by the Judicial Council pursuant to Section 1274.020,

405-441

§ 1274.050. Demand for retrial

1274,050., (3) Either party, within 30 days after entry of judgment,
may reject the judgment and file a written demand for trial under Chapter
8 {(commencing with Section 1260.010). The proceeding shall thereupon
continue as though proceedings under this chapter had not occurred.

(b) 1If the plaintiff files a demand under subdivision {(a) and

ultimately obtains a judgment no more favorable to it, the court may
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require 1t to pay, in addition to costs, the defendant's litigacion
expenses incurred after the demand was filed. TFor the purposes of this
subdivision, "litigation expenses" includes reasonable attorney's fees,
appraisal fees, and fees for the services of other experts where such
fees were reasonably and necessarily incurred to protect the defendant's
interests in the eminent domain proceeding in preparing for trial, during

trial, and in any subsequent judicial proceedings.

Comment. Under Section 1274.050, either party may reject the judgment
in a limited claim proceeding and demand a trial de novo under the normal
eminent domain procedure. If a timely dewand 1s filed, the case is
restored to the court's docket, with the same status as when the request
for the informal proceedings were filed umder Section 1274.030, Thus, for
example, the issue of the amount of compensation will be triable by jury,
upon the retrial, on the same terms as in other condemnation actiona. As
a practical matter, the amount involved will not be sufficient to justify
the property owner incurring the expenses that would be required by an
ordinary trial. And the requirement that the plaintiff obtaln a more
favorable result on the retrial or run the risk of having to pay the
defendant's litigation expenses should discourage rejection of the
informally obtained judgment by the plaintiff.

Subdivision (b) authorizes the court to require the plaintiff to
pay the litigation expenses subsequently incurred by the defendant if
the plaintiff demands a retrial and fails to secure a more favorable
determination of the 1ssue of compensation. The possibility that the
court may impose this sanction--a sanction that is discretionary with
the court--is intended to deter the plaintiff from filing a demand for
retrial except in cases in which the judgment appears to be grossly

erroneous,



