#17 6/14/74
Memorandun T4-28

Subject: Study 77 - Nonprofit Corporetions (Powers of Attorney General)

This memorandum presents background information on the powers of the
Attorney Ceneral to bring civil actions against corporations as requested
by the Commission at the last meeting.

The staff believes that the background information discussed below
supports the approach of the draft statute. The draft provides the Attorney
General with general supervisory powers over nonprofit corporations (see
draft Sections 1901-1203) and also, for the sake of clarity, provides speci-
Fic enforcement powers; see draft Sections 40l {action to enjoin misleading
use of corporate name}, 561 (action to enjoin amendment to articles), 808
(action to remove a director), 1312 (action to enjoln or rescind merger or
consolidation), 1405 (action to enjoin or rescind corporate conversion),
1509 (petition for court supervision of voluntary winding up}, 1602-1603
{action for dissolution), and 1758 (action to anmul or enjoin certificate.
of qualification of foreign corporation). The draft does not significantly
enlarge upon the present powers and duties of the Attorney General regarding
charitable corporations. The Attorney General's established powers over
noncharitable nonprofit corporations are significantly expanded by the draft:
but not without some support in the language of the courts.

The Attorney ngeral's authority derives from three sources: the

state Constitution, common law, and statute.

I. BState Constitution
The constitutional expression of the Attorney General's suthority is

contained in Section 13 of Article 5, which in relevant part provides:



Subject to the powers and duties of the Governor, the Attorney
General shall be the chief law officer of the State. Tt shall
be his duty to see that the laws of the State are uniformly and
adequately enforced.
The remainder of Section 13 concerns the authority of the Attorney General
over the district attorneys and other law enforcement officers .(The statu-

tory expression of the constitutional provision is in Government Code Sec—

tion 12510 et seq.)
I1. Common lLaw

General Powers

The constitutional provision cited above derives from the common law
view that the Attorney General was the representative of the soverelgn and
had the prerogative to bring an action to enforce the interests of the state.
California courts have frequently cited the following general principle:

The attorney-general, as the chief law officer of the state, has
broad powers derived from the common law, and in the absence of
any legislative restriction, has the power to file any civil
action or proceeding directly invelving the rights and interests
of the state, or which he deems necessary for the enforcement of
the laws of the state, the preservation of order, and the protecs-
tion of public rights and interests. Pierce v. Superior Court,

1 Cal.2d 759, 37 P.2d 453 {1934).

See People v. Stratton, 25 Cal. 242 (1864 ); People v. Oakland Water Front

Co., 118 cal. 234, 50 P. 305 {1897); Brown v. Memorial National Home Founda-

tion, 162 Cal. App.2d 513, 329 P.2a 118 {1958); Don Wilson Builders v.

Superior Court, 220 Cal. App.2d 77, 33 Cal. Rptr. 621 (1963).

Despite the frequency with which one encounters the statement of this
general principle, there are very few cases which rely exclusively upon the
general inherent power of the Attorney General. In the cases which do rest
on this principle, there 1s generally no other adequate remedy and the court

finds that the interests of the people of the state are significantly involved.
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Hence, in Pierce v. Superior Court, supra, the court relied on the generasl

common law power of the Attorney General to uphold an action to cancel

fraudulent voter registrations. In Don Wilson Builders v. Superior Court,

supré, the court held that the Attorney {feneral had the authority to bring
an action for injunctive relief under the Unruh Act even though that act did

not provide for such actions. In People v. Arthur Murray, Inc., 238 cal.

App.2d 333, 47 Cal. Rptr. 700 (1965), the court held that the Attorney
General could get injunctive relief in the name of the people under the
Dance Studio Act since the act was designed to protect the public generally
even though the act did not grant such powers to the Attorney General. The

Supreme Court followed similar reasoning in People v. Centr-0-Mart, 34 Cal.2d

702, 214 P.2d 378 (1950), where it was held that district attorneys could
bring actions to enjoin vioclations of the Unfair Practices Act. Although
recognizing the general authority of the Attorney General, the court in

People v. New Penn. Mines, Inc., 212 Cal. App.2d 667, 28 Cal. Rptr. 337 (1963),

found that the Dickey Water Pollution Act provided the exclusive means for
controlling water pollution. The staff has not discovered any case concerning
the authority or existence of corporations which relied only upon the Attorney
General's general pover to see that the laws protecting the people are
enforced since better authority was always available.

So far as concerns corporations, Attorneys General have traditionally
relied upon two common law powers: the responsibllity to supervise charitable

trusts and the power to bring gquo warrantc actions.

Supervision of Charitable Trusts

Although the Attorney General's supervisory power over charities

(charitable corporations, corporations holding property subject to charitable
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trust, charitable trusts) is now governead largely bty statute (e.g. Corp.
Code $§ 9505, 10207; Govt. Code §%§ 12580-12597 ), some decisions still invoke

the prestatutory language of cases such as People v. Cogswell, 113 cal. 129,

45 p. 270 (1896):

Tt is not only the right, but the duty of the attorney general to
prosecute such an action. The state, as parens patrise, superintends
the management of all public charities or trusts, and, in these
matters acts through her attorney general. Generally speaking, such
an action will not be entertained at all unless the attorney general
is a party to it. Such was the rule at common law, and it has not
been changed in this state. Even in those states, such as Massachu-
setts, where, by a special statute, the attorney generzl is instructed
to prosecute such actlons, it is declared that the statute does not
narrow or diminish in this regard the common-law powers incident to the
office.

The last two sentences of this excerpt from Cogswell are prophetic of the

court's disposition of the contention in Brown v. Memorial National Home

Foundation, 162 Cal. App.2d 513, 329 P.2d 118 (1958), that Corporations Code
Section 9505 required a finding by the Attorney General that there has been

a failure to comply with the trust before suit could be brought. The court
answered that there was no intention when the predecessor of Section 9505

was enacted in 15931 to change the law as stated in Cogswell. The Attorney
General's inherent power to regulate charities was held sdfficient_inlgzggg to
support an action for declaratory relief concerning conflicting claims over
control of the charitable corporation. In addition, the court found that it

had equitable power to remove a trustee, distinct from an action guo warranto.

In Estate of Quinn, 156 Cal. App.2d 68k, 320 P.2d 219 (1958), involving

&8 clause in a will directing that part of the estate "go to charity" the
court, citing Cogswell and various statutory provisions, held that, as

parens patriae, the Attorney General had "a right and a duty to participate

and protect this gift to charity."”



Gquo Warranto

The common law information in nature of quo warranto (ususlly referred

to simply as guo warranto) is a procedure by which ihe Attorney Genersl may

try the right of a person to d franchice or office. Judgment against the
corporation generally means its destruction although it is said that the
corporation may be ousted from a particular franchise without revocation of

its charter. BSee People v. Dashaway Ass'n, 84 Cal. 114, 24 p. 277

{1890). Cf. Yore v. Superior Court, 108 Cal. 431, 41 p. 477 (1895). The

right to hold office in a private corporation may also be tested by quo

warranto. See fuaranty Loan Co. v. Fontanel, 183 cal. 1, 190 P. 177 (1920).

Guo Warranto may be employed where a corporation usurps powers or where it

acts in excess of its authority. ©uo warranto may be used to prevent a

forelgn corporation from engaging in business in this state where that
corporation is formed for a purpose improper in California (e.g., practicing

law). See People v. Merchants Protective Corp., 189 cal. 531, 209 P. 363

{1922).

The proceeding in the nature of yuo warranto has been largely replaced

by statute (see discussion of Code Civ. Proc. §§ 803-811 and Corp. Code
§§ 4690-4693 below) although a few cases decided after the enactment of the

statutory procedures have continued to refer to a nonstatutory quo warranto

proceeding. See, e.g., City of Oaskland v. Key System, 64 Cal. App.2d L2y,

149 P.2d 195 (1944); Brown v. Merorial National Home Foundation, 162 Cal.

App.2d 513, 329 P.2d 118 (1958). (In 1872 writs of quo warranto were abolished
by Code of Civil Procedure Section S02 but, apparently, were reestablished
by the Constitution of 1879. Section 802 was amended to omit reference to

yuo warranto in 1880. The Constitution now makes no mention of quo warranto

vrits. )



Particularly relevant to z considerstion of nonprofit corporations is

the use of quo warranto {whether statutory or common law) to inyuire into

a nonprofit corporationts sbuse of its charter by usurping the functions of

an ordinary corporation. See People v. Milk Producers Ass'n, &0 Cal. App.

433, 212 P. $57 {1923), where it was a2lleged that the association hagd
misused its capital to engage in business for profit and had combined with
others in the illegal restraint of trade,

III. STATUTES (See Appendix for text of major statutes)

Corporations in General

Statutes which give the Attorney General authority over corporations
in general, including nonprofit corporations, are as follows:

Business ard Professions Code Ssction 16750 gives the Attorney General

authority to bring antitrust actions under state and federal law as the
representative of the state, its political subdivlsions, public agencies,
or citizens of the state who are affected by the viclation.

Business and Professions Code Section 16752 provides for an action by

the Attorney General or district attorney for "forfeiture of charter rights,
franchises or privileges ard powers" and the dissolution of a corporation
viclating Sections 16600-16758 (restraint of trade).

Business and Professions Code Section 16753 provides for an action by

the Attorney Generzl, similar to Section 16752, against foreign corporations.

Business and Professions Code Secticn 16754 provides that the Attorney

General, or district attorneys on order of the “ttorney General, may bring
¢ivil or criminal actions for violation of Secticns 16600-16758 (restraint

of trade).



Business and Professions Code Sections 17535, 17535.9, and 175936 pro-

vide the Attorney General, district atterney, county counsel, city attorney,
or city prosecutor with the power to seek an injunction or civil penalty for
the violation of Sections 17500-17572 {false advertising). Sections 17510~
Lf510.7 regulate charitable gsolicitations, including sales.

Code of Civil Procedure Sections 8C2-811 provide a statutory procedure

in the neture of yuo warrantoc. Section 803 provides that the Attorney

General on his own information or on complaint may bring an action against

a corporation which "usurps, intrudes into, or unlawfully holds or exercises
any franchise, within this state." The purpose of this statutory quo warranto
Procedure is essentially the same as the common law information in the nature

of guo warranto. See People v. Dashaway Ass'n, 84 Cal. 114, 24 P, 277 (1890).

Hence, Section 809 provides that, a judgment excluding the defendant from the
office, franchise, or privilege must be rendered if the defendant ig found
guilty. (It is interesting to note, however, that this requirement of Sec-
tion 809 by its terms does not apply where a corporation is found guilty of
unlgwfully exercising--as opposed to usurping, intruding into, or helding--

8 franchise. Tt is z2lso arguable that the limitation of Section 809 applies
only to cases involving irdividuals.) Section 809 alse provides for assess-
ment of fines up to $5,000.

Civil Code Section 3369 provides that the Attorney General or any

district attorney may bring an action to enjoin unfair competition. Sections
3369 and 3370 define unfair competition to mean "unlawful, unfair or fraudu-
lent business practice and unfair, deceptive, untrue or misleading advertis-
ing" and any act denounced by Business and Professions Code Sections 17000-
17101 (unfair practices) or 17500-17535 {part of false advertising chapter).

Section 3370.1 provides for civil penalties.
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Corporations Code Sectiorn 310 provides for an injunction to prevent the

use of @ misleading or deceptive name but does not rrovide who can bring
the action. Cases indicate that the injured party brings such mctions,

Corporations Code Section 22L0 provides the Attorney General with

authority to bring an action or intervene to enforce provisions of Sections
2200-2239 (shareholders'meetings and voting rights) and Sections 3000~ 3022
{(corporate records). Such action ray be taken only on complaint and after a
30-day peried within which the corpvoration may answer the complaint.

Corporations Code Sections 4690-L693 provide a codification of the common

law information in the nature of guo warranto insofar as it applies to cor-
porations. Section 4690 permits the Attorney General o bring an zetion to
dissolve a corperation where the corporation has seriously offended against
statutes regulating corporations, abused or usurped corporate privileges or
povers, violated any law for which the penalty is forfeiture of corporate
existence, or failed to pay taxes for five years. Section 4691 provides
that the Attorney General shall give the corporation 30 days'notice within
which it can remedy its misbehavior. Section 5800 makes clear that this
procedure applies to nonprofit corporations.

Government Code Section 1201L provides that the Governor may require

the Attorney General or a district attorney to inguire into the affairs of

4 corporation.

Charitable Corporations and Nonprofit Corporations Holding Property Subject
to a Charitable Trust

Corporations Code Bection 9505 provides that the Attorney General may

examine and bring actions 2gainst nonprofit corporations holding property
subject.to a public or charitable trust in order to correct any noncompliance

or departure. The court in Brown v. Memorial National Home Foundation, 162

_a.



Cal. App.2d 513, 229 P.23 118 (1958), stated that Section 25C5 is a codi-
fication of the Cogswell decision cited akove in the discussion of the
Attorney General's common law power over charities.

Corporations Code Section $801 provides that, where the corporation

holds its assets on trust or where it is organized for a charitable purpose,
vpoon dissolution the assets ve to be disposed of pursuant to court order
upon petition of the Attorney General or any person concerned in the liqui-
dation 1If the Attorney General is = party.

Corporations Code Section 10207, analogous to Section 9505, provides

that the Attorney General may examine and bring actions against a charitable
corporation to see that it complies with trusts it has assumed and with the

general purpose for which it is formed. In In re Los Angeles County Pioneer

Society, 40 al.2d 852, 257 p.2d 1 (1953), the court held that, in attempting
to dissolve and distribute its assets among its members, the Pioneer Society
had abused and abandoned its trust. In such a case, the Attorney General has
the power to cbtain appointment of a successor trustee under Section 10207,

and it is not necessary for the Attorney CGeneral to proceed by way of statutory

quo warranto (Section 4690 et seg.) which would have allowed the Pioneer

Society 30 days within which to correct its faults.

Government Code Sections 12580-12997 (the Uniform Supervision of Trustees

for Charitable Purposes Ac@) are aprliecable to charitable corporations
(Section 12582.1) and corporate charitable trusiees (Section 12582) but not
to religious organizations, cemetery corporations, or charitable corporations
organized and operated primarily as religious, educationsl, or hospital
organizations (Section 12583). The Altorney General 1s reguired to keep
various records concerning persons covered by the act (Sections 1258k, 12585)

and is given power to make rules concerning the filing of reports (Section
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12586} and for any other necessary parpose (Section 12587). The Attorney
General hes the power to investigate and require production of records (Sec~
tion 12588) and may institute appropriate proceedings to secure compliance
with the act {Section 12591).

It is reported that the Aztorney General has invoked the equitatle pover
of the courts pursuant to his authority over charitable corporations and non-
profit corporations holding property subject to a charitable trust to obtain
the following types of relief: enjoin activity, remcve trustee and substitute
another, order distribution of funds for intended charitakble purpese, obtain
restitution of funds or property improperly distributed, reduce amount of
excessive fees charged by trustees,cancel or revise contracts made by organi-
zation with persons having a fiduciary relationship to it, transfer assets
to successor trustees appeinted by the court following dissolution, order
termination or dissolution, order property to be impressed with charitable
trust, secure appointment of trustee to fill vacancy vhere a deadlock exists,
invoke oy pres to clarify purposes to whiczh charitable assets could be applied,
and order trustees to secure services of professional investment counsel,

accountants, and so forth. See Howland, The History of the Supervision of

Charitable Trusts and Corporations in California, 13 U.C.L.A. L. Rev. 1029,

1037 (1966).

Cooperative (Corporations

Corporations Code Section 12955 provides that any citizen or agency of

the state (presumably including or involving the Attorney General) may bring
an action to enjoin the unauthorized use of "cooperative" in 2 name {Section
12950) or the conduct of business contrary to the purpose of a ccoperative

corporation (Section 1295L).
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Corporations Sole

Corporations Code Sectiecn 10015 provides that the Attorney Generzsl may

retition for the disposition of the assets of a corporation sole which has

dissolved.

Respectfully submitted,

Stan G. Ulrich
Iegal ({ounsel
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APFENDLY

Business & Professicnas (ode § 16750:

(a) Any person who i3 {ojured in hia business or property by ressen of moy-
thing ferbiddenr or deckired urkewful by this chapier, msy sue therefdr fn any
court having jurisdictionr lo the county whe-e the defendant resides or is fonnd,
or any agent resides or iz fowrl, or wher srrvice mey be obtained, withoot re-
speet to the amount in controversy, snd to recover {hree Hmes the damages sus-
tained by him, and shall be swarded & reasonable attornpeys’ fee * *= ¢ fo-
gether with the costs of the sult,

The amendments te thiv seetlen adopted s: the 1308 Beguiar Sesalon of the Legis-
kature do not apply to any actlon commenced pricr to Ceptember 18, 1950,

(b) The state and any of [ts political subdivisous and pubtle agencies shall be
deemed a person within (he meaning of this section.

{e} The Attornry Gewnerr) mey bring an ectlon oo behalf of tho state or of any
of its political mulklivisions or public -agencies t: recover the dsmages provided
for by this section, or by any comparable provision »f federa! law, provided that
the Attorney General shall notify In writing soy politiesl subdivislon or puble
agency of his lntention to bring any such actlon on Its behalf, rod at any Ume with-
In 30 days thereafter, such politteal subdivisipn or public ageney may, by formal
resolutlon of it governtng body or as otherwise apecifioglly provided by appileable
law, withdraw the authority of the Attorney Geperal to bring the tntended netion
In any action brought pursuant to this section oo behslf of any polltieal subdivision
or public sgency of the state, the stats shall retain for deposit in the Attorney Den-
eral nntitrust nceount within the General Fund * * &, gut of the proceeds, if
any, resulting from such sction, an amount equal to the expense incurred by the
Attorney Genceral in the investigation sod prosecution of such setion or an mmount
equat to 10 percent of the tota! recovery obtained by the Attorney General, which-
EVEr is greater.

{d) In aoy antitrust actlon brought on behalf of the state In which the Attorney
General 18 the cluss representative of politics! subdivistons, public agencles, or
citlgenin of the state who have been affected by the matters et forth In the com-
plaint, the state shalt retain for deposit in the Attorney General antitrust sccount
within the General Fungd, the procecds, If any, of any atterneys' feca awarded by
the court in which sueh case Is located, to ihe Attorney Genersl, resulilng from such
clasa representation.

(e} In any action brought by the Attormey General pursuant to elther state or

tederal antitrust laws for the recovery of dumnages by the state or any of its
poliical subdlvisions or publle agencles, in addition to his other powers asd author-
ity, the Attorney (leneral may enter into conteacts relsting to the investigation and -
the prosecutlon of such action with any other party plaintiff who has brooght a
almilor mRetion for the recovery of dameges and with whom the Attorney Genernl
finda it ndvantegeous t0 act jolntly, or to share common expenses or to cooperate
In any manner relative to such sction. In any such action, notwithstanding the
proviglons of Hertlon 12320 of the Government Code, the Attormey General may
undertake, nmong other things, elther to render legal pervices nn special cooneel to,
or to obtaln the Jegal services of spectal counsel from any department or sgency of
the United States, of this state or any other state nr any depariment or agency
thereof, any county, clty, publle corporation or pehblle district of thiz state or of
any other state, that has brought or intends to Hring & mitnllar action for the
recovery of damgges, or their duly authorized legal representatives !n such action,
The Attorney General may also enter inoto any sgreement muthorized by Chapter
7 (commeneing with Section 85001 Divislon 7, ‘Title 1 of the Government Code with

any governmentel eptity enumerated ia this subdiviglon, nolwithstamiing any pro-
vigion f¢ the contrary contained in 8cctlon G500, nf the Guvermuenat Cede. Everey
contract or agresment entered into pucsaant to this * * % soldivision () shali
be appproved by the Department of General Serviees. -

(f)y The wmounts paid into the Attorney Genernl antiteast acconnt x\'_t_t_hil_lh_t
Genvrul Fund pursnant to sulsbivisions (cp, (b amd el arizing fro te swne wethoe
or companion actions shall not cumobdively cexeced the greeater of fen e e
(109%) of the totul recovery in alb actlons resulting from the Atloroey tGeneral's
representation or an amount equal to the expenses ineureed by the Attorney _ﬁ@:
cral in the Investigatinn and prosecution of sueh actons,  Any exeess shall btj_;bﬂn_l

in to the General Fund.




Business & Frofsesions Code £ 16752

§ 16752. Corporations or associntions; action to forfeit charter,
etc., and for dissolution. Upon a viclation of this chapter by any cor-
poration or associatior the Attormry General or the district attorney
of the proper county may institute proper proccedings in a court of
competent jurisziicti'czn for the [orfeiture of charter righis, franchises
or privileges and powers exercised by such corporalion or association,
and for the dissolution cof the corporation or association.

Business & Frofessione Code § 1675 3:

§ 16753. Foreign: covporations or associaéions; revoestion of
powers, ete.; oxplusion from Jeing tusiness in siate; mjunclion. Ev-
ery foreign corporation or sssociation, exercising any ef the powers,
franchises or functions of a corporation in this State, which violates
this chapter, is subject to revocation of those powers, {ranchises or
functions and upon such revocation is prohibited from doing any busi-
ness in this State, The Attorney General may enforec this provision
by bringing proper preceedings by injunction or otherwise. Upon re-
ceipt of a certified copy of the judgment and decrec of any court of
competent jurisdiction finding any foreign corporation or association
guilty of viclating this chapter and ordering a revocaiion of its pow-
ers, franchises or functions of 2 enrporation in this Stats, the Secre-
tary of State shali revoke the license of any such corporation or as-
sociation heretofore authorized {o do business in this State.

Business & Yrofessions {ode § 1675k

§ 16754. Civil actions or eriminal proceedings; venue. The At-
torney General, or the district attorney of any couaty on ihe arder of
the Attorney General, shail initiate civil actions or cr{mi.nal proceed-
ings for violation of this chapter. Civil actions and criminal proceed-
ings for vivlation of this chapter initiated by the Attorney General or
on his order may be brought in the superior court in and for any county
where the offense or any pari thereof is committed or where any of
the offenders reside or where any corporate defendant does business.

PBasiness & ‘rofessions Code 88175 X175 362

!-1?535. Injunctive reltef; grders; aresscuter; complainant

Any person, corporation, flrm, partnersbip, fofnt stock company, or any other
ansocletion or organization whieh violater or propeses ra vislate thiz chapter may
be enjoined by say court of competent jurisdiction. 'The court way make such

orders or judgments, including the appointment of o recolver, s may be necessary
1o prevent the use or employment by any person, corpatition, firm, pariacrship,
jolnt stock company; or auy other wssociation or organization of any practices
which violate thia chapter, or which may be necersary (o restore to any person in




(Bas. & Prof. Code 8§ 17535-17536 coat.)

interest any nouey'or properiy, real or persansl, which may have boen acquired
ty means of any praction in this chapter declared to be niawful,

Actlons for injunction under thin scctlon may be prosecuted by the Attorncy
jeners] or rny district attornoy, county counsel, clty attoroey, or ¢ity prosecntor

In this state in the name of the peopic of the State of Califoraia upon their own
complaint or wpon the éomplaiot of may board, officer, persos, corporation or
asgocigtion or by any person acting for the interests of itself, its members or the

gencral public,

§ 175355 Violation of Injunction; civit poulﬁr_; dispesition of penaity collectiens

fn) Any persan who intentionally vielates ehy injunction isswed pursunnt to Bec-
tlon 17535 shall be Hable for # civil punaity not le exceed alx thousand dollara
{($6,000) Tor cach violation. Where the conduct constitnting & viciation ie of & con-
tinuing nature, cach day of sueh conduct is a separate and distioct viclatlon. In

defermining the smount of the civil ppnalty, the court shall consider all relevant
ciresmstances, including, but not limited to, the extent of harm catised by the con-
duct constituting & violatlon, the nature aud persistence of such conduct, the length
of time over which the conduct oecurred, mhd any corrective action taken by the
defendant. ¥ .

() The clvit pepalty prescribed by this section shall be assessed and recovered
in & civil action brought In the name of the people of the. State of Californla
by the Attorney General or by any district attorney, county counsel, or city attorney
it any court of competent. Jurisdiction. An acticn brought pursuant to this section
te recover such ¢ivil penaltics shall take mpecial precedence over all elvil matters
ob the calendar of the court except those matters to which cqual precedence on the
calendar is granted by Iaw.

ic) If sweh an actlon 1s brought by the Attoroey General, one-hall of the penaity
collected pursuant to this section shall be paid to the treasurer of the county In
which the judgment was entered, and one-half to the State Trensurer. If brought
by a district sitorney or county counsel, the entire amount of the penalty collected
ghall be paid to the treasurer of the county in which the judgment was eatered.
If brought by a city attormey or city prusecutor, one-halt of the penalty ball be
paid to the treasurer of the county in which the judgment wasa entered and one-
half to the city.

# 17336. Civii penaltine

_!_n_j_ Any persoc who violates any provislon of this chapter, except SBectlon 17530,
shall be linble for a clvil penalty not to exceed two thousund flve hundred dollars
(§2,500) for cach violutlon, which shall be ansessed and recovered in m civil actlon
brought In the name of the people of the State of California by the Attorney Gen-
eral or by any district attorney, county coumsel, or city attorney In any court of
competent jurisdletion.

(b} It the action is brought by the Attorney General, one-half of the penalty col-

lected shall be pald to ihe treasurer of the couwnty in which the judgment was
catered, and one-half to the State Treasurer. If brought by & district attorney or
county counsel, the eatire amount of penalty collected shall be paid to the treas-
urer of the coutty in which the judgment wam entered. I brought by a city at-
torney or city prosecutor, ane-half of the penalty shall be paid to the treasurer of
the county and one-hatf to the city.

(¢} If the metior s brought at the reguest of a hoard within the Department of
Consumer Affairs, the court shall determine.the reasonuble expenses Inenrred by
the board In the inveatigation and presecution of the action.

Before any penalty collectad is paid put pursuast to subdivision (h), the amount
of Buch ressoneble expenses incurred by the board shall be prid to the Btate Treas-
uter for deposit in the special fund of the board deseribed In Section 205. If the
oard has no such epecial fund the. moneys shall be paid to the State Tressurer.

As used iz this subdivislon, “board” includes commigsion, buresu, divislon, and
other similxrly constituted agency.




Civil Code S5 3369-3370.1+

§ 3369. Unavailability to enforee pensity, forfeliure, or penal law; ex-
: ceptions; nulsance; unfe’r competition; definltions; injunc-
tions, who me; prosecwic

L. Neither apacific' nor preventive relief can be granted to enfores a pen-
alty or forfeiture in any cese, nor to enforce a penal law, except In & case
of nuisance or unfair competition. T

2. Any persen performing cr proposing to perform an act of unfsir
competition within this atate may be enjoined in eny court of competemt
jurisdietion.

3. Asusedin tbhmhﬁn, nnfalreummtion shal]l mean and include uw-
ll'ﬁl gnfair or fraudulent business practice and unfair, deceptive, untree
or misleading adw.rtiung and any act denounced by Business and Profes
liona Code Sections 17500 to 17635, inclusive.

4 As used in this pection, the term person shail mesn and include natural
persons, eorpoutihnu firms, partnerships, joint stock’ compames, associa-
tfomh and'i o“ther orgmiuhons of persony.

. Act.mnl for injunction. ynder this settion may be prosecuted by the
Attornea' Gpnernl or any distriet attorney in thia state ia the name of the
people of the State of Californis upon their own camplaint or upon the cony
plaint of any board, officer, person, corporation or association or by any
person acting for the interests of itaslf, its members or the genera! pablic.

§ 3370. Unfair competition; sdditional acts constituting

The words “unfair competition” as used in Section 3369 above -
ghall also mean and include any act denounced by the “Unfair Prac-

tices Act,”” Chapter 4, Part 2, Division 7 of the Business and Profes-
sions Code ! except that no action may be prosecuted by any district
attorney In this State for a violation of the said “Unfair Practices
Act” except as provided in Article 6 thereof.?

1 Business and Prolesslons Coda § 17060 et acq.
2 Business and Professlonn Code § 17100 et meq.

8 3370.1 Violations; penaliy; action for recovery

Any persan who violates any provition of this chapter shail be liable for
& civil penalty mot to exceed two thousand five hundred doliars ($2,5009)
. for each violation, which shall be assessed and recovered in a civil actioh
brought in the name of the peonte of the State of California by the Attorney
Geperal or by any distriet attoroey in any court of competent jurisdiction.
1f brought by the Attorney General, one-half of the penalty collected shall
be pald to the tressurer of the county in which the judgment was entered,
and one-half to the State General Fund.



Code of Civil Procedure §§ 802-811:

§ BO2. Scire facias abolished
The writ of sire facies ! is abolished.

© 1 Probably shonb] pesd Yscire Tacias™,

§ 803. Action by attorney general in name of people

An action may be brought by the attorney-general, in the name
of the people of this state, upon his own information, or upon a com-
plaint of a private party, against any person who usurps, intrudes into,
or unlawfully holds or exercises dny public office; civil or military, or
any franchise, or against any corporation, either de jure or de facto,
which usurps, intrudes into, or unlawfully holds or exercises any
franchise, withinthis state. And the attorney-general must bring the
action, whenever he has reason to believe that any such office or
franchise has been usurped, intruded into, or unlawfully held or ex-
ercised by any person, or when he is directed to do so by the governor.

5 804. Cemplaint; allzging name of person antitled o effice
Whenever such action is brought, the * & * Artorney Generrl, in addition

to the stetcment of the cause of actlon, may nlse set forth in the complaint the
name of the person rightly entitied Lo the office, with a statement of his gkt
thereto * * =, :

§ 805. Judgment; determination of rights of defendant and

claimant
JUDGMENT MAY DETERMINE THE RIGHTS OF BOTH INCUMBENT AND
CLAIMANT, In every such action judgment may be rendered upon the
right of the defendant, and also upon the right of the party sc alleged
to be entitled, or only upon the right of the defendant, as justice

may reqilire.

§ 806. Judgment for claimant; acquisition of office afier
qualifying

WHEN RENDERED IIN FAVOR OF APPLICANT. If the judgment be ren-
dered upon the right of the person so alleged to be entitied, and the
same be in favor of such person, he will be entitled, after taking the
oath of office and executing such official bond as may be required by
law, to take upon himself the execution of the office.



(Code of Civil Procedura §§ 802-811 cont.)

§ 807. Damapges; recovery by claimant

PDAMAGES MAY BE RECOVERED BY SUCCESSFUL APPLICANT, If judg-
ment be rendered upon the right of the person so alleged to be en-
titled, in favor of such parson, he 1uay recover, by action, the damages
which he may havé sustained by reason of the usurpation of the
office by the defendant.

§ 808. Multiple claimants; single aetion to determine rights

WHEN SEVERAL PERSONS CLALM THE SAME OFFICE, ETC. When sev-
eral persons claim to be entitled, to the same office or franchise, one
action may be brought against all such persons, in order to try their
respective rights to such office or franchise,

§ 809.. Judgment against defendant; exclusion from office
franchise or privilege; costs; fine

IF DEFENDANT FOUND GUILTY, WHAT JUDGMENT TO BE RENDERED
AGAINST HIM. When a defendant, against whom such action has been
brought, is adjudged guilty of usurping or intruding into, or unlaw-
fully holding any office, franchise, or privilege, judgment must be
rendered that such defendant be excluded from the office, franchise, or
privilege, and that he pay the costs of the action, ‘The Court may also,
in its discretion, impose upon the defendant a fine not exceeding five
thousand dollars, whith fine, when collected, must be paid into the
Treasury of the State.

§ 810. Action on information or application of private party;
undertaking

When the action is brought upun the information or application
of a private party, the Aitorney General may require such party to
enter into an undertaking, with sureties to be approved by the At-
torney General, conditioned that such party or the sureties will pay
any judgment for costs or damages recovered against the plaintiff,
ang all the costs and expenses incurred in the prosecution of the ac-
tion.

§ 811. Action by supervisors or by legislative body of municipal
corporation

The action provided for in this chapter may be maintained by
the board of supervisors of any county or city and county or the legis-
lative body of any municipal corporation, respectively, in the name
of such county, city and county or municipal corporation against any
person who usurps, intrudes into or unlawfully holds or exercises any
franchise, or portion therecf, within the respective territorial limits
of such county, city and county or municipal corporation and which
is of a kind that is within the furisdiction of such board or body to
grant or withhold. )



Corporations Code § 310:

§ 310. Mislesding .or deceptive name; reservation of name; Injuncilon

The Becretary of State shall noed file articies which set forth a2 name which s
Ukely to imiglead the publie or which is the same a8, or resembles so closcly as to
tend to decelve, any of the follnwing:

(a} The name of a domestic corporation.

{h} The name of a foreign corporation wilch '8 authorized to transact business
in this state. '

{c) A name which {s under reservation oy another cororation,

Any applicant may, upsn payment of the fee Presceribed thercfor In the Govern-
ment Code, obtain from the Seerctary of State o certifleate of veservation of any
nrme not prohibited by this section, and upon the fesuance nf the certificate the
name stated therein shall e reserved for a percted of * % * 60 days. ‘The See-
retary of State shall not, kewever, issue certificates rescrving ihe same name for
two or more conscoutive * ¥ % §0lday poriods to the same applicant or for the
use oy henefit of the same persen, fﬁ?fﬁ:rship, firm or corporatlen; nor shall con-
secutive reservatlona be made by ar fur the nse or benofit of the same person, part-
nership, firm or corporation of names so stmilar #» to fall within tke prohibitions
of this zection. :

The use by a corporption of a name ln vielation of thig sectlon may be enjoined
notwithetanding the filing of its erticles by the Secrctury of State,

Corporations Code § 2240:

2240. The Attorney Genersl, npon somplaint.that a eor-
poration iz failing to comply with the provisions of Seetions
2200-2239 and 3000-3022, may in the name of the peaple of
the State of California send to the main office of such corpors-
tion notice of the complaint.

It the answer of the corporation is net received within 30
days or if the answer is not satisfactory, the Attorney Qeneral
may institute, maintain or intervens in such guits, actions or
proceedings of any type in any court or tribunal of competent

Jurisdiction or before any administrative agency for such relief
by way of injunction, the dissolution of entities, the appeint-
ment of receivers, or any other temporary, preliminary, provi-
sional or final remedies as may be appropriate to protect the
rights of stockholders or to undo the consequences of failure to
comply with (orporations Code requirements. In any such
action, suit or proceeding there may be joined as parties all
persons and entities involved, or affected by, or instrumental to
such eetivity,



Corporations Code §§ L690-4633:

4630, The Attorney General may bring an action against
any corporation or purported corpuration, in the name of the
people of this state upon his own information, or upon com-
plaint of a private party, to procure a judgment dissolving the
corporation and snnulling, vacating, or forfeiting its corpo-
rate existence upon any ‘of the following grounds:

(a) The ecorporation has seriously offended against any
provision of the statutes regulating corporations.

(b) The eorporstion fraudulenily has abused or usurped
corporate privileges or powers,

{e} The corporation has vielated any proviston of law by
any act or default which under the law is & ground of for-
feiture of corporate existence, '

{d) The corporation hae failed to pay to the Franchise Tax
Board for a period of five years any tak imposed upon it by the
Bank and Corporation Tax Law. ’

§ 4691. Notice to correct violation or deficiency; condition
precedent to action, However, if the cause of action is a matter or
act which the corporation has done or omitted to do that can be cor-
rected by amendment of its articles or by other corporate action,
stuch suit shall not be maintained unless {(a) the Attorney General, at
least 30 days prior to the institution of suit, has given the corpora-
tion written notice of the matter or act done or omitted to be done,
and (b} the corporation has failed, neglected, or refused to institute
proceedings to correct it within the 30-day period or thereafter fails
to prosecute such procecdings.

§ 4692. Authority of court. In any such action, the court may
order disselution or such other or partial relief as it deems just and
expediont.  The court also may appeint a receiver for winding up the
affairs of the corporation, or may order that the corporation be
wound up by its board of directors subject to the supervision of the
court and to its power to make orders as in case of voluntary dis-
solution and winding vup.

4693. In any action initiated pursuant to ‘Sectmn 4690,
service of process and notice to the corporation, its officers, di-
rectors and stockholders shall be accomplished by writien
potice to the president or Becretary of the corporation at the
address indicated in the eorporation’s last tax return filed
pursuant to the Bank and Corporation Tax Law. The Attorpey
General shall also publish a notice to the stoekholders of the
corporation in a newspaper of general circalation mn the county
where the principal office for the transaction of the b‘usmes;
of the corporation is located, as set forth in the articles o
incorporation filed with the Secretary of State.



Corporations Cods § ¥505:

§ 9505. Property held under public or charitable trust; super-
vision by attorney peneral. A nonprofit corporation which holds
property subject to any public or charitable trust is subject at all
times to examination by the Alterney General, on behalf of the
State, to ascertain the condition of its affairs and to what extent, if
at all, it may fail to comply with {rusts which it has assumed or may
depart from the general purposes for which it is formed. In case of
any such failure or departure the Attorney General shall institute, in
the name of the State, the proceedings necessary to correct the non-
compliance or depariure,

Corporationa Code § 9801:

§ 9804, DMsposition of Assels; payment of debsts; distribution to members; wssel-
held la troet; subordinnte body

Upont the dissolution or winding up of a nowprofif corporstion,, after paFing o
gdequately providing for the debis and oldigations of the corporatliom, the director
or persons in charge of the liguidation shall divide uny remdining assels anao,
the membirs in reeordunce with thelr pespective rights thoerein, or dispose of Lhen,
in such other manner a8 may be provided in the articles, unless the corperetion
holds ity asscts on any trust of I8 organized Tor a charituble purpose or purposes.

If the corporation holds Its assets on trost, or ks oeganized for a charitable pur
pose er purposcs, the assets shail by disposed of In such inanner as way be directed

by decree of the superior court of the county in which the * * * corporation
* * * has ity principdl office, upon petilion (hercfor by the Atterney Goneral or

any person concerned in the liguidation, in procecdings to which the Attorney Gen
eral is u party. ' ;

Corporations Code § 10015:

§ 10015. Disposition of assets, After the debts and obligntions
of the corporation are paid or adequately provided for, any assets re-
maining shall be transferred to the religious organization governed
" by the corporation sole, or to trustees in its behalf, or disposed of as
may be decreed by the superior court of the county in which the dis-
solved corporation had its principal office upon petition therefor by
the Attorney General or any person connected with the organization.

Corporationa Code § 10207:

§ 10207. Supervision by attorney general; institution of cor-
rective proceedings; accumulating imcome. Each such corporation
shall be subject at all times to examination by the Attorney General,
on behalf of the State, to ascertain the condition of its affairs and
to what extent, if at all, it may fail to comply with trusts which it has
assumed or may depart from the general purpose for which it is
formed. In case of any such failure or departure the Attorney Gen-
eral shall institute, in the name of the State, the proceedings neces-
sary to correct the noncompliance or departure. Except as specially
approved by the Attorney General such a corporation shall not ac-
cumulate income for a period longer than five years.

q.



Dorparations Code § 12955:

§ 12955. Injunction. Any person, firm, partnership, trust, do-
mestic corporation, foreign corporation, or association may be en-
joined from violating the provisions of Section 12930 or Section 12954
or from issuing, selling, offering for sale, negotiating, advertising or
distributing siocks, notes, honds, certificates or evidences of indebted-
ness, or other securities, issued by him or concerning his business or
affairs in violation of this part, at the instance of any citizen or of-
ficial agency of this Siate,

Oovernment Code § 1201k:

§ 12014, Inquiry into corporate affairs or management. The
Governor may require the Attorney General or the district attorney
of any county to inquire into the afTairs or management of any cor-
poraticn existing under the laws of this State,

Government Code §§} 12580-12597:

§ 12580. citation. This article may be ciledd as the Uniform
Supervision of Trustees for Charitable Purposes Act,

§ 12581. Charitable corporations and trustees to whom article
applies. This article applies to all charitable corporations and trustees
holding property for charitable purposes over which the State or the
Attorney General has enforcement or supervisory powers,

§ 12582. ‘Trustee defined. “Trustee” means (a) any individual,
group of individuals, corporation, or other legal entity helding prop-
erty in trust pursuant fo any charitable trust, (h) any corporation
which has accepted property to be used for a particular charitable
corporate purpose as distinguished from the general purposes of the
corporation, and (e} a corporation formed for the administration of a
charitable trust, pursuant to the directions of the settlor or at the in-
stance of the trustee,

§ 12582.1 Charitable corporation defined. “Charitable corpo-
ration” means any nonprofit corporation organized under the laws of
this State for charitable or eleemosynary purposes and any similar
foreign corporation doing business or holding property in this State
for such purposes. ‘

§ 12583. Trustees to whom article does not apply. This article
does not apply to the United States, any state, territory, or possession
of the United States, the District of Columbia, the Commonwealth of
Puerto Rico, or to any of their agencies or governmental subdivisions,
to any religious corporation sole or other religious corporation or
organization which holds property for religious purposes, or to any
officer, director, or trustee thereof who holds property for like pur-
poses, to a cemetery corporation regulated under Chapter 19 of Divi-
sion 3 of the Business and Professions Code,! or to a charitable cor-
poration organized and operated primarily as a religious organization,
educational institution or hospital.

{0



(Covernment Coda &€ 125E0.17507 cont.)

§ 12584, Establishment of register of charitable corperations
and trustees, The Attorney Generai shall establish and maintain a

register of charitable corporations and trusices subject to this article
and of the particular trust or other relationship under which they hold
properiy for charitable purposes and, to that end, may conduct what-
ever investigation is necessary, and shall obtain from publie records,
court officers, taxing authorities, trustees, and other sources, what-
ever information, copies of instrumenis, reports, and records are need-
ed for the establishment and maintenance of the register,

§ 12585. Filing of copy of articles of incorporation or instrument
providing for trusiee’s title, powers or duties, Every charitable cor-
poration and trustee subject to this article who has received property
for charitable purposes shall file with the Attorney General, within six
months after any part of the income or principal is authorized or re-
quired to be applied to a charitable purpose, a copy of the articles of
incorporation or other instrument providing for his title, powers or
duties. If any part of the income or principal is authorized or required
to be applied to a charitable purpose at the time this article takes
effect, the filing shall be made within six months thereafter,

§ 12586. TFiling of additional reports as to nature of assets held
and administration thereof; rules and regulations; time for filing. (a)
Except as otherwise provided and except corporate trustees which are
subject to the jurisdiction of the Superintendent of Banks of the State
of California or to the Comptroller of Currency of the United States,
every charitable corporation and trustee subject to this article shall,

§ 12587. Additional rules and reg’uiatinné. The Attorney Gen-
eral may make additional rules and regulations necessary for the

administration of this article.

§ 12588. Iuvestigation of transactiens and relationships of cor-
porations amd trustees; authority to require persons to give informa-
tion, produce books, ete. The Attorney General may investigate trans-
actions and relationships of corporations and trustees subject to this
article for the purpose of ascertaining whether or not the purposes of
the corporation or trust are being carried out in accordance with the
terms and provisions of the articles of incorporation or other instru-
ment. He may require any agent, trustee, fiduciary, benefictary, insti-
tution, association, or corporation, or other person to appear, at a
named time and place, in the county designated by the Attorney Gen-
eral, where the person resides or is found, to give information under
oath and to produce books, memoranda, papers, documents of title, and
evidence of assets, liabilities, receipts, or disbursements in the posses-
sion or control of the person ordered to appear.

.



{Government Code §5 1X80-12597 eont.)

§ 12589. Order setting forth time and plice when atiendance
required; obedienee of orders; review., When the Attorney General
requires the attendance of any person, as povided in Section 12588,
he shall issue an order setting forth the time when and the place where
attendance is reguived and shall vcuse the same to be delivered to or
sent by registered mail to the peisun at leasi 14 days before the date
fixed for attendance, Such order shallshave the same force and effect
as a subpoena and, upon application of the Attorney General, obedi-
ence to the order may be enforced by the supgrior court in the county
where the person receiving it resides or is found, in the same manner
as though the notice werc a subpoena, The court, after hearing, for
cause, and upon application of any person aggrieved by the order, shall
have the right to alter, amend, revise, suspend or postpone all or any
part of its provisions, -

§ 12590. Public inspection of register and reports. Subject to
reasonable rules and regulations adopted by the Attorney General, the
register, copies of instruments, and the reports filed with the Attorney
General shall be open to public inspection. The Attorney General shall
withhold from public inspection any instrument so filed whose content
is not exclusively for charitabie purposes.

§ 12591. Proceedings to secure compliance with article; powers
of attorney general; jurisdiction of court. The Attorney General may
institute appropriate proceedings to secure compliance with this article
and to invoke the jurisdiction of the court. The powers and duties of
the Attorney General provided in this article are in addition to his
existing powers and dutles. Nothing in this article shall impair or re-
strict the jurisdiction of any court with respect to any of the matters
covered by it, except that no court shall have jurisdiction to modify or

terminate any trust of property for charitable purposes unless the
Attorney General is a party io the proceedings.,

§ 12592. Application of article. This article shall apply regard-
less of any contrary provisions of any instrument.

§ 12593. Furnishiag copies of instruments and records to attor-
ney general; duty of custodian of records. Every person who offers
for probate any instrument which establishes a testamentary trust of
property for charitable purposes or who records in any county or city
and county any inter vivos transfer of property for charitable purposes
shall furnish a copy of such document to the Attorney General. The
custodian of the records of a court having jurisdiction of probate mat-
ters or of charitable trusts shall furnish such copies of papers, records
and files of his office relating to the subject of this article as the At-
torney General requires.

14, .



(Covernmsnt Cods 58 1258012597 cont.}

§ 12594, ¥Filing of applications for tax exomption. Every officer,
ageney, board, or curamission of this Stale reciiving ¢pplications for
exemption from taxation of any earporation, charitable trust or sim-
ilar relationship in which the corperation or trustee is subject to this
article shall annually fite with the Attorney General a list of all appli-
cations received during the year. ‘

§1 2565,  Construction of aet. This act shail be s¢ cotistrued as
to effectuate its ceneral purpose 10 make uniform the law of those
states which enaet it

¥

§ 12596, Limitallos of aation by atlorney general

Any actlon brought by the Attorney Gunerel against trustees or other pcraob
holding property i trust for cbdritable purposes or Bgainst any charitable corpr:
tien or any director or officer theren! to enforce a charitable trust or to m.res
property with a trust for charltable purposes or to recover property or the procved:
thereo! for and on behnl! of any chariteble trust eor corporation, may be hronght

gt any time within ten {10) years after the eause of actlon shall have aceracd,

§ 12597, Provision in judgment ln actlon to securs compHanos 1o pRY reasonghin
axpenses incusred by stale

In any proceeding hrought uy the Attorney General fo secure compliance with the
provislons of Sections Gl ko 12087, Lieclusive, or any regulation lasued pursuant
thereto, the judgment, if in fuver of the state, shall provide that the person having
the responsibility or duty to camply with such provlsions on behalf of any chari-
table trust or charitable corporatien, shall pay the reasonable expense pecessarily
incurred by the state in the investigation end prosecation of such action.

(3.



