63 4/19/74
Memeorzndum TH-20

Subject: GStudy 63 - Evidence (Evidence Code Sections 1271 and 1561)

You will recall that at the last meeting the Commission discussed the
problem involving the interplay of Sections 1271 2nd 1561 of the Evidence
Code. Basically the problem arises because Sections 1560-1566 provide a
procedure for authenticating a copy of a business record mailed Lo court
pursuant to a svbpeens authorizing such railing. Section 1271 provides a
hearsay exception for business records. The affidavit of the custodian or
cther qualified witness--required under Sections 1%60-1566--omits one of the
re.;ulrements for the hearszy exception, 1.e., proof that “the sources of
informetion and method and time of preparation were such as to indicate its
trustworthiness,"

Some lawyers have mistakenly assumed that the affidsvit under Secticns
1560-1566 is sufficient to warrant introduction of the records under the
hearsay exception provided by Section 1271 without further proof of the truste
worthiness of the records.

The Commission direcled the staff to write to Judge Jefferson and re-
quest that he provide a 3draft indicating the needed revisicns of the Evidence
Code to deal with the protlem. Judge Jefferson has responded with a letter
outlining his suggested revisions and including a draft of the needed revi-
sions. GSee Exhibit I attached. The staff has incorperated the substance
of his revisions in Exhbibit IT attached. Ve suggest you direct your atten-
tign first to his letter, then to pages 1 (bottom} and 2 of the draft set
out as Exhitit II. We have followed closely the draft provided by Judge
Jefferson; the only significant change we have made is to include a reference

to Evidence Code Section 1272 as well as Section 1271.



The full text of all relevant Evidence Code sections is set out in
Exnibit II even though only Sections 1561 =nd 1562 need revision. The staff

recammends approval of these revisions. {The text of Sections 1270-1272 is

found or pages L-5 of Exhibii II.)

Respectfully subtmitted,

John H. DedMoully
Executive Secretvary
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CHAMBERS OF

Che Supertor Conrt

LOS ANGELES, CALIFORNIA 9002

BERNARD S. JEFFERSON, JUDGE TELEPHONE
1213} B74-123%

April 11, 1974

Mr. John K, DeMouily

Executive Secretary

California law Revision Comminaion
Sehool of Law

Stanford, California 94305

Dear Mr. DeMoully:

I am enclosing a copy of my suggestiona for amending
sectione 1561 and 1562 to remove the problems that now exist
between those sections and section 1271 of the Evidence Code.

My suggestion for amending section 1561 is that of add-
ing a sentence which now appears in section 1562 and which
more appropriastely belongs in section 1561.

I believe that my suggested amendment of maction 1562
would be fair to all parties to the litigation. If the party
desires to use a copy of business records without producing
a witness to testify concerning those records, he should be
required tc notify the adverse party in order to give the
adverse party an opportunity to object to admissibility without
the production of a witness tc satisfy the requirements of
section 127). If the adverse party does object, it would then
be up to the party desiring to use tha business records to
produce the custodian, or other witness, to enable the trial
Judge to make 2 determination of whether the business records
are adaissible under section 1271.

I believe that my suggested amendment has the merit that
if the adverse party does not make an objection by written
demsnd, as I have indicated, the copy of the subpoenaed records
would become admissible automatle insofar as the hearsay
exception of 1271 is concerned, Other objectiocns, such as
privileged matter or a violation of other exclusionary rules,
would still be applicable.

Under the present provisions of section 1562, the presump-
tion as to the truth of the matters conteined in the affidavit
places an unfair burden on the adverse party since he would
not even be aware, in many instances, of the records having been
subpoensed until the day of trial. The burden of establishing



Mr. John H. DeMoully
April 11, 1974
Page 2

compliance with an appropriate hearsay exceptlon belongs on
the party sesking to use the excepticn and this is the party
who has sudpoenied the bueinase records.

: I will be gone irom court during the week of April 15th,
but will be roturning on April 22nd. I hope that my sugges-~
tions will reach you in time for you to includae them with the
materials you are providing the Commisslon for study prior to
the aeeting.

Sincerely yours,

5

BSJ ks
Ene.



1.

follows:

2.

SUGGESTINNS FOR AMENDMERTS TO
EVIDENCE CODE SECTIONS 1561 AND 1562

Amend Section 1561 to add a peragraph (c) as

Section 1561 . . .
(¢) When more than one person has knowledge
of the facte, more than one affidavit may be

made.

Amend Section 1562 to read as follows:
Section 1562, Admissibility of copy of records

and accompanying affidsvit. The copy of the
records is admissible in evidence as though the

originsl thereof were offered and complied with

the provisionsz of Section 1271, if:
(n) The affidavit accompanylng the copy of
the records complies with the provisions of
Section 1561; |
{b) The subpoena duces tecum served upon
the custodian of records or other qualified
witness for the production of a copy of the
records did not contain the clause set forth
in Section 1564 requiring personal attendance
of the custodian or other qualified witness
and the production of the original records;
(¢) The party causing such subpoena duces

tecum to be issued and served has given each



adverse party a notice in writing not less
then 20 deys prior to the date of trial that
a copy of such businees records was being
subpoenaed for the trial) in accordance with
Article 4; and

(?@ The adverse party served with a written
notice at required by paragraph (c} has not,
within 10 days after being served with such
notice, served a written demand for production
of the originsl records and compliance with
the provisions of Section 1271 upon the party
causing the subpoens duces tecum to be insued
and servnd'upon.the custodian of records or

other qualified witness of a business.
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ARTICLE 4. PRODUCTIOI\ -DF BUSINESS RECORDS

§ 1560, Compiianes with subpnoena cuces tvepm for business records
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if there he no clerh or to such other pem as dezeribed in svhdivision
(a) of Section 7filé of the foie of Oyl Precedure, tnether wilh the
affidaviy deseribied in Fectiop 1081
(¢} The copy of the records shail be soparately anclogsg in an inner

. envelope or wrapper, 2ualed, wiln the ditle and number of the mction, name
of witness, and date of subpoena cleariy inserited thereon; the gealed
envelope or wrapper shall then be enclosed in an outer envelope or Wrap-
per, sealed, directed az follows:

) (1) If the subpoena directs attendance in court, to the clerk of such
court, or to the judge thereof if there be no clerk.

{2) If the subpoena directz attendance at a depesition, to the officer
befors whom the deposition is to be taken, at the place designated in the
subpoena for the taking of the deposition or at his place of business.

(3) In other cases, to the officer, body, or tribunal conducting the
hearing, at a like addresa.

(d} Unless the parties to the provecding otherwise agree, or unless the
sealed envelope or wrapper is returned to a witness who iy to appear per-
sonally, the copy of the records shail remain sealed and shall be epened
only at the time of trial, deposition, or ether hearing, upon the direction
of the judge, officer, body, or tribunal conducting the proceeding, in the
presence of all parties who have appeared in person or by counse] at such
trial, deposition, or hearing. Records which are not introduced in evi-
dence or required as part of the record shail be returned to the person
or entity from whom received.

{ Amended by Staia. 1969 ¢. 198, 5. 484, § 2.}

§ 1561, Affidevit accompanying records
{8} The records sha!l be accompanied by the affidavit of the custodian
: or other gualified witness, stating in substance each of the following:

{1} The affiant is the duly authorized cu. lodian of the records or
other qualified witness and has autherity to certify the recordy.

{2} The copy is a true copy of nll the records described in the subpoena.

(3} The recomis were pregared by the personnel of the business in the
ordinary coursé of businews zt or near the time of the act, eondition, or
eveni.

{bY If the business hax none of the records described, or only part
thereof, the custodian or other qualified witneas shall so state in the af-
fidavit, and deliver the affidavit snd such records uz &re avaitable in the
manner prm.'lded in Section 15660.

{¢) When more then cne n=rson'hzaa ynowledge of the facta, more new material
than one affidavit may be zade. to be added
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§ 1564, Personnl stiendancs of custodion and grinduciion of orig-
inal records, The personal attendance of 1he custodian or other gqual
ifled witness and the production of the original records is required
if the subpoena duces tecurn contains a olause whick reads:

“The personal attendance of the cusiodizn or nther qualified
witness and the production of the original records is required by this
subpoena. The procedure authorized pursuant to subdivision (b) of
Section 1560, and Sections 1561 and 1562, of the Fvidenes Code will
not be deemed sufficient compliance with this subpoena”  (Stats.
3965, o, 299, § 15640

§ 1563, Service of more than one subpoens duces feeum

H more than one subpoena duces terum s served upon the custodian
of records or other gualified witness and the personal atiendance of the
custadian or nthey gualified witness is required pursuant to Sectien 1564,
the witneds shall he deemad io ke the witrezs of the parly serviag the
first zueh subpoena duces tecur.
rAmended by Stats, 1968, ¢, 199, 483, &4

§ 1566, Applieahility of arficle. Thir article applies in anv pro-

(_.‘eeding in which tfestimony can be rompeled. {Statz3965, ¢, 268,
§ 1566,
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