#36.500 First Supplement to Yemorandum 73-73 9/7/13

Subject: Study 36.500 - Comprehensive Condemnation Statute (Conforming Changes
and Revisions--Special Purpose Properties)

Summary
The attached research study published by the Bighway Research Board,

Valuation and Condemnation of Special Puvpose Properties (1970), is a good

and easy-to-follow treatment of the complex problems involved where the prop-
erty taken by cminent domain has no readily available market for which data
exiats for valuation purposes. This memorandum recapitulates highlights of

the study, and the staff suggests a method to implement the study's recommenda-

tions.

Analysis
The study indicates that cemeteries, churches, parks, schools, and simi-

lar properties are difficult to value in a trial to determine cowpensation
because they are rarely sold. Therefore, appraisal methods other than the
market data approach are allowed and the rules of evidence are relaxed to per-
mit additional proof to secure to the owner constitutional indemnification for
his loss.

Such properties are referred to as 'specialities™ or ‘'special purpose
properties.”’ 1In some courts, before such property will be accorded special
treatment, proof must be shown that there 18 an absence of market data, that
the property and 1its improvements are unique, that i1ts utility is peculiar to
the owvmer, and that it would have to be replaced.

The usual method of measuring just compensation is market value. Because
speclal purpose properties are rarely sold, some courts refuse to apply the
market value measure to such properties. Value is then expressed in terms of
intrinsic value, value for special uses or purposes, value to the owner, or
similar terms, all of which reflect value that the owner, as distinguished from
others, may see in the property. Whether the market value measure is applied,
rules of allowable proof will be relaxed to permit the use of approaches to
valuation other than the market data approach and the use of evidence not
usually allowed in condemmation aétions.

Three usual appralsal approaches are the market data, reproduction cost,
and income approaches. Because of the lack of other proof, the coat approach

is often used in valuing special purpose properties. The approach has been



much criticized as starting with a cost that may have no relation to value,
and then deducting depreciation, which must usually be estimated without suf-
ficient factual data.

Although usually excluded, the income approach, or evidence of income, may
be permitted in valuing special purpose properties. Its use may be prohibited
on the grounds that the business is not being taken and such proof will lead to
collateral ihquiry. Where the business is recognized as being taken or damaged,
as in utility cases, proof of income will be allowed.

Substitution, or the substitute property doctrine, is a means of securing
compensation to public owners where it 1s necessary to replace facilities taken.
Compensation is measured by the cost of the necessary substitution of land and
improvements, without depreciation, having the same utility as that taken. Ap=~
plication may result in no compensation. The traditional approach is to take no
depreciation on improvements, but some recent cases do allow depreciation. Al-
though some cases have permitted its use in dealing with private property, its
application is usually restricted to public property.

Unimproved cemetery lands are appralsed by two approaches:

1. An income approach that uses net income from sales of tracts discounted
to present value.

2, The market data approach, which usually disregards special value for
cemetery purposes. It is impossible to tell which method will be held proper.

Churches are usually valued in terms of market value by the cost approach.

The market data approach is generally used in valuing parks if improvements
are measured by the cost approach. Substitution has been applied to publicly
owned parks.

Schools are usually valued by substitution. If the school 1s old, it will
be valued by the cost or market data approach.

ilo single method is applicable to all special properties or even all aspe-
cial properties of a particular type. Each case varies with 1its own facts.

To render just compensation in such cases more likely, the study recommends
that consideration be given to the following:

1. Extendiﬁg the 1imits of admissible proof, including use of the replace-
ment costs approach and the substitute property doctrine with a proper allowance
for depreciation. The methods should not be treated as exclusive or as the only
means of arriving at wvalue.

2. Recognition of special value arising out of special uses or character
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of the property. This may be done by departing from market value or by permit-
ting consideration of such special value in arriving at market value.

3. Incidental to the more extensive allowance of proof, expecting and re-
ceiving more extensive investigation and exercise of ingenuity by appraisers
in considering factors that affect the value of speclal purpose properties.

Conclusion

The atudy strongly suggests that legislation in this area can achieve little
since no single method of valuation can be applied consistently to all special
properties. Approaches to the solution of what is basically an appraisal problem
are generally limited to matters of evidence, and even here legislation tends to
be overly restrictive,

The thrust of the research study is that legislation should be used to
liberate rather than restrict the admissibility of evidence. The more factors
that an appraiser can consider and the more reasons that he can use in arriving
at his opinion, the more reasonable is his opinion. Opinions of value should
be less extreme in either direction and fair compensation more likely.

This basic approach appears sound to the staff., The Commission has previously
approved deletion of the phrase ''in the open market" from the definition of fair
market value. This deletion will make the willing buyer-willing seller test ap-
plicable to all properties, special purpose as well as general purpose. The
staff suggests that, in order to make clear that all three basic appraisal tech-
niques may be applied to special purpose property in order to determine market
value, the following language be added to the Comment to Section 1263.320 (fair
market value):

The phrase 'in the open market" has been deleted from the defini-
tion of fair market value because there may be no open market for some
types of special purpose properties such as schools, churches, cemeteries,
parks, utilities, and similar properties. All properties, special as
well as general, are valued at thelr fair market value. Within the
limits of Article 2 (commencing with Section 810) of Chapter 1 of
Division 7 of the Evidence Code, fair market value may be determined
by reference to (1) the market data (or comparable sales) approach,

(2) the income {or capitalization) method, and (3) the cost analysis
{or reproduction less depreciation) formula.

A similar Comment should be added to Evidence Code Section 814 (matter upon

which opinion must be based).
Respectfully submitted,

Mathaniel Sterling
Staff Counsel
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FOREWORD

By Staff
Highway Research Board

Properties put to special vses are frequently required, in whole or in part, for high-

-way tight-of-way purposes. This report discusses amd considers what special ap-

praisal techniques and lcgal rules arc applied in valuing such special purpose prop-
erties. - Attoraneys and appraisers involved in land acquisition for highways and
other public works projecis, highway right-of-way engincers, and right-of-way
agents, will find much of interest in this research report.

Special purpose propertics such as schools, churches, cemeteries, parks, utilities,
and similar propertics, because of the lack of sales data, cannot readily be valued by
the usual appraisal methods or legally allowable proof. The rules of compensation
and methods of valuation of such properties are inconsistent in their practical appli-
cation, often with varying results from state to state. Therefore, the objective of this
research was to assemble and analyze the case law applicable to this class of prop-
erty, and to present the state of appraisal practice in the field, The research was
intended to document factual and practical approaches to the problem of valuation
of special purpose properties, thoroughly reconciled with existing ground rules as

 Jaid down by decisions of the courts.

This report considers the special appraisal techniques aad legal rules applied in
valuing special purpose properties, Market value is the usual measure of “just com-
pensation” to pay the owner for what he has lost. When dealing with special pur-
pose propetties, however, resart may be had to other measures and methods of valua-
tion and the rules of evidence may be relaxed to allow additional proof.

The researcher, attorney Edward E. Level, discusses cascs and appraisal meth-
ods as to just compensation, elements of the special purpose properties, evidence
aliowed, and the competency of witnesses in trials involving special purpose proper-
ties, For publicly owned properties the substitute property doctrine ‘is discussed.
This provides that when property of & public agency is taken, compensation is
measured by the cost of A necessary substitute having the same utility as the facility
taken. The rescarcher found that although business income is generally not admis-
sible, such evidence occasionally is allowed in special purpose cases to show uses
and productivity. The researcher further found that there is no single method of

valuing special purpose properties.

Tria! attorneys, as well as attorneys engaged in condemnation of land for public
agencies, highway right-of-way engineers, and other individuals interested in valua-
tion and legal aspects of special purpose propertics will find this report of special
interest. It brings together many of the common problems in1o onc concise document
for easy use by the practitioner.



th W

12

-

41
42

CONTENTS

SUMMARY

CHAPTER TWO What Is a Special Purpose Property?
CHAPTER THREE The Measure of Compensation

Market Value Applied
Market Value Not Applied
Pantial Taking

CHAFTER FoUR Evidence
The Market Data Approach
The Cost Approach
Substitution

The Income Approach -
Competency of Witnesses

CHAPTER FIVE Cemeterie;
The Income Approach

The Market Data Approach
Summary

CHAPTER SIX Churches

CHAPTER SEYEN Parks
Public Parks
Private Parks

CHAPTER EIGHT Schools

CHAPTER NINE Qther Properties

CHAPTER TEN Conclusion




12

35

38

4]

42

CONTENTS

SUMMARY
CHAPTER ONE Introduction and General Considerations

CHAPTER TWO thatlsnSpecianmpbqupeﬂy?

CHAPTER THREE The Measure of Compensation
Market Value Applied '

Market Value Not Applied

Partial Teking

CHAPTER FOUR Evidence
The Market Data Approach
The Cost Approach
Substitation

The income Approach -
Competency of Witnesses

CHAPTER FIVE Cemeterie;
The Income Approach

The Market Data Approach
Summary

CHAPTER six Churches

CHAPTER SEVEN Parks
Public Parks
Private Parks

CHAPTER EIGHT Schools
CHAPTER MiNE Other Properties

cHAPTER TEN = Conclusion




SUMMARY

VALUATION AND CONDEMNATION OF
SPECIAL PURPOSE PROPERTIES

' Ccmetcries, chufches, parks, schools, and similar properties are difficult to value in

a trial to determine compensation because they are rarely sold. Therefore, appraisal
methods other than the market data approach are allowed and the rules of evidence
are relaxed to permit additional proof to secure to the owner constitutional
indemnification for his loss.

Such properties are referred to as "specialties” or “special purpose properties.”
In some courts, before such property will be accorded special treatment, proof must
be shown that there is an absence of market data, that the property and its improve-
ments are unique, that its utility is peculiar to the owner, and that it would have to
be replaced.

The -usval method of measuring just compr.nsauon is market value. Because
special purpose properties are rarely sold, some courts refuse to apply the market
value measure to such properties. Value is then expressed in terms of intrinsic value,
value for special uses or purposes, value to the owner, or similar terms, all of which
reflect value that the owner, as distinguished from others, may see in the property.
Whether the market value measure is applied, rules of allowable proof will be

- relaxed to permit the use of approaches to valuation other than the market data

approach and the use of evidence not usually allowed in condemnation actions.

Three usual appraisal approaches are the market data, reproduction cost, and
income approaches. Because of the lack of other proof, the cost approach is often
used in valuing special purpose properties. The approach has been much criticized
as starting with a cost that may have no relation to value, and then deducting
depreciation, which must usually be estimated without sufficient factual data.

Although usually excluded, the income approach, or evidence of income, may
be permitted in valuing special purpose properties. Its use may be prohibited on the
grounds that the business is not being taken and such proof will lead to collateral
inquiry. Where the business is recognized as being taken or damaged, as in utility
cascs, proof of income will be allowed. '

Substitution, or the substitute property doctrine, is 2 means of securing com-
pensation to public owners where it is necessary to replace facilities taken. Compen-
sation is measured by the cost of the necessary substitution of land and improve-
ments, without depreciation, having the same utility as that taken. Application may
result in no compensation. The traditional approach is to 1ake no depreciation on
improvements, but some recent cascs do allow depreciation. Although some cases
have permitied its use in dealing with private property, its application is usually
restricted to public property.

Unimproved cemetery lands are appraised by two approaches:

1. An income approach that uses net income from sales of tracts discounted to
present value,

2. The market data approach which usially disrepards special vatue for come-
tery purposes. It is impassible to tell which method will be held proper.



Churches are uwsuafly valued in terms of market value by the cost approach.
The market data approach is generally used in valuing parks if improvements
are measured by the cost approach. Substitution has been applied to publicly owned

parks.

Schools are usually vatued by substitution. If the school is old, it will be valued .

by the cost or market data approach.

No single method is applicable to ali spec:al properties or even all special
properties of a particular type. Each case varies with its own facts. To render just
compensation in such cases more likely, consideration should b: gaveu to the

following:

1. Extending the Jimits of admissible proof, including use of the replacement

costs approach and the substitute property doctrine with a proper allowance for
depreciation. The methods should not be treated as exclusive or as the only means

of arriving at value,

: 2. Recognition of special value arising out of special uses or character of the
property, This may be done by departing from market value or by permitting
consideration of such special value in arriving at market value,
3. Incidental to the more extensive allowance proof, expecting and receiving
more extensive investigation and exercise of ingenuity by appraisers in considering

factors that affect the value of special purpose properties,

CI'MI"!‘ER ONE

INTRODUCTION AND GENERAL CONSIDERATIONS

Because of the lack of data usually acceptable as evidence
to determine “just compensation™ in the trial of a con-
demnation action, certain types of property cannot be

valeed by the usual methods or proof allowable in such -

actions. Some of these properties are schools, churches,
cemeleries, parks, utilities, and similar properties.! Such
propertics may be referred to as “specizl purpose proper-
ties," “special use properties,” or “'specialties”; or no name
may be given t¢ them and the rules of evidence may stll
be relaxed. This report does not intend to select any par-
ticular name or criteria as being preferable but uses the
term “special purpose propertics” as a gencric term to
identify all such propertics that, because of their unigue
uses and characteristics and the Jack of sales of similar
properties, are not readily adaptable to valuation under the
rules of evidence usualfy applied in condemnation trials.
Rescarch has been concerned with the following:

1. Legal principles in terms of allowable valuation meth-
ods and evidentiary proof applicable to such pmpcmcs
T4 Neentas, EmineNT BoMaix §12232 (3 ed) (hcreinal‘ur :nled

M NICHoIS); | ORcEt, VatuaTion Unpsn Estinent Boman, §38 (2d
ed,) (bereinalter cited a3 ORcEL).

2. Appraisal principles applicable to such properties.

3. An attempt to correlate legal and appraisal ap-
proaches.

4. Limited comments with respect o the preferable ap-
proach, subject to the caveat that “policy matters or edi-
torialization is not desired.” ?

Sometimes this report indicates a preference where
divergent positions are taken by authorities. An cxample
is whether market value is an appropriate measure of
valuation for special purpose properties owned by public or
nonprofit agencies.

-

1 Problem statement in the comiract with Highwgy Ressarch Board,
Mational Academy of Scicnces, includes.

Accordingly, [t is desired thal rescarch bz undertaken to clarify
the special purpese property field illustrated by the taliag of
um:uri:s. parks, school, and churches, or portionn thereof. The
h is to ble and analyze the case law applicable to this -
class of property, the present stale of appraisal practico in the
ficld involving Ihese special use propectics; and a clear eaposition of
the correct theory and proctics, in terms of a series of aliernatives
applicable to such properiies,

Folicy or editorialization is not desired; r:nher. what is cxpected
is u facluzl and practical apr h 10 (he p of the valuation
of these tpecial purpose properiies, thoroughly remnd!ad with
existing ground ruler s Jaid down by Lhe decisioms of the courts.

)



Concerning methods used, cases and legal treatises re-
lating to special purpose propertics were briefed, appraisal
articles and texis on the subject were read and digested,
and an attempt was made to corrclate these two sources.
Correspondence and discussions were undertaken with ap-
praisers and attorneys experienced with special purposc
properties, and finally, consideration was given to what
might be done to clarify valuation methods and the proof
of value allowable in condemnation trials.

An attempt was made to consider ail cascs concerned
with properties generaily classificd as special purpose. Not
all cases in valuing utilities were reviewed. Cases dealing
with mineral deposits were not considered, because they
usually can be valued by a consideration of the market
value of the land taken. The problem of whether z prop-
erty must be valued as a whole or may be valued in parts
has been avoided. Possible solution of problems by statutes
is ignored; statutes cannos cover all situations that arise in
dealing with unusual properties, Cases not concerned with
special purpose properties are cited where appropriate;
however, most cases cited are concerned with special
purpose properiies.

There is little material on valuation of special purpose
properties in appraisal publications. Cemeteries, factories,
and vtilities are exceptions. Appraisal articles, except those
that essentiaily are examples of appraisais of a particular
property, tend to be general. Often these generalities can-
not be applied to specific problems relating to specific
properties.  Legal opinions provided a beiter source for
particular information about particular properties; they

also control the appraisal devices that can be used. Prin..

cipal emphasis, therefore, is on the legal aspect of the
problem:.

Approach to the subject matter was made from two
directions. The first, concerning general principles, pre-
sents evidentiary rules and valuation principles more or
less applicable to ali special purpose properiies. The see-
ond classifies types of property according to the types of
special purpose property and the valuation principles and
rules of evidence applicd in the cases copcerned with each
type. The second section of the report presents cases on
types of property. Additional suthority on a legal princi-
ple involved in a particular case is presented under the
appropriate heading in the first section, '

It is assumed that the reader has a basic knowledge of
the law of eminent domain and the manners in which the
market data, cost, and income methods of appraising are
applied, An attempt has been made 10 avoid basics and 10
concentrate on special purpose problems and the rules,
legal and appraisal, applicable to them. '

GENERAL CONSIDERATIONS

Both the federal and state conslitutions require that pri-
vaie property shall not be taken for public use withour
the payment of just compensation to the owner.? In many
stales the coastitutional requirement of just compensation

LS, Comar, Amend V. For analysls of provisions of various state
constituilons, see 1 Nicuots § 1.3 @ Omcen § 1.6, J

extends to the damaging of private property.* Due process
also requires thc payment of compensation properly
determined.®

General statements on the condemnor’s obligation to pay
just compensation focus on the owner's position, in that he
must be indemeificd or “made whole.”

+

Such compensation means the full and perfect equivalent
in money of the property taken. The owner is {0 be put
in as good position pecuniarily as hs would have occupied
if his property had not been taken.*

Rules relating to the fixing of damapes afford convenient
measures of vale which are ordinarily satisfactory and
conclusive. They are, however, nothing more than a means
to an end and that end is indemnity.”

Generally, the measure of .compensation is market
value® Market valve is not an end in itself, but a means
to an end, a satisfaction of the constitutional requirement
of payment of just compensation to the owner.* This mea-
sure breaks down when dealing with special purpose prop-
erties because of the absence of market data; therefore,
other measures ™ must be taken, and the roles of evidence
relaxed to allow proof beyvond that usually allowed to
establish market value.

Another general statement often made is that just com-
pensation is based on what the owper has lost, not what
the condemnor has gained.’? Value of the property to the
condemnor for its particular use is not the criterion; the
owner must be compensated for what is taken from him.13
In limited situations this rulc of compensation for the
owner's loss is used to justify compensation for business
faken.** In these cases the condemnor usually gains this
business. Generally, the owner’s loss is disregarded where
the tzking has the incidental effect of destroying his busi-
ness located on the premises. The reason occasionally
given is that the government is not acquiring or “gaining™
this business, and it may be located elsewhere by the
owner, 13

In evaluating both legal and appraisal principles relating
to special purpose properties, the question is: Has the

12 NicHOLS § 6.44; | ORGEL § 6.

1 Micnots §4.8; 1 OrceL § 6.

¥ United States v. Miker, 317 U5, 369, 87 L. Ed. 369, 61 8. C. 275,
147 A.L.R. 55 (1543); see Chicapo v. George F. Harding Collection, 70
Ul App. Id 254, 217 N.E.2d 38) (1965); 4 Nicuois $12.1[4). To for-
ward more than the owner's indemnity ks brjust to the public et must
pay the bill. Bauman v. Rose, 167 ULS, 548, 42 L. Ed. I, 17 S, CL %66
(1897); United States v, 3.71 Acres of Lannd, ctc. 50 F. Sopp. (E.D.N.Y.
1943} :

* Malter of Board of Water Supply, 209 App. Div, 23, 205 N.Y.S. 237
(1924); 4 Nicaors, § 12.1{4]; Cf. Delam, Juzt Compensation; Indemnity
of Murke! Value? 34 AperAIsak J. [3) 353 (July 1966),

" United States v, Miller, sapra note §; Unlted Suates v, Pety Motor
Co., 327 U5, 372, 80 L. Ed, 729, 66 5 CL 59 {1%46); Cosvnonwealth
¥, Massachusetts Turapike Awthority, 352 Mass. 143, 244 N.E24 I8
(1956); 1 Micnos § 12.2; €4 Dolan, suprs aote 7.

? United States v. Certnin Propertics, etc., 306 F2d 439 (1962): United
States v. Penn-Idixie Cement Corp., 178 F2d 155 (1949); 1 Owory § J5;
4 Micriors § 12.2; Cf. Dolan, supra note 7.

W See Chapter Three.

H See Chapter Four.

12 Boston Chamber of Commerce v. City of Hoston, 257 U5 189, 4
L. Ed. 728, 30 5. €1, 259 {1910); 3 Nicutns §8.61; 1 Orcer §31, o
seq.; cf. Winston v. United States, 342 F.2d 715 {1905).

% United States v, Chandier-Dusbar Co., 229 1.5, 53, 57 1. Ed. 1063,
33 5. C1. 66T (1913); Kimball Lanndry Co. ¥. United States, 330 U5
1. 93 L. Ed. 1765, &9 5. CL 3434, 7 ALL.R, 1250 (194K},

Win rs Ziegler's Potiton, 375 Mich. 20, ¥7 N.W.2d 748 (1959); see Jast
part of “Market Value Applicd” in Chapicr Three,

% See Banner Milking Co. v. Ntawe, 240 N.Y, 533, 148 N.E. 658, 41
ALR, 1019 (3527}, 4 Nicioss §13.3; 1 Oncer § 71, of seq.



owner been indemnified for what he has lost insofar as his
property is concerned? This view docs not assume that an
owner should receive what he asks. It does not assume
that he will receive compensation for sentimental value
and other losscs that courts have not recopnized as
compensable.

In terms of relevance, the principle that an owner is
entitted to “a full and perfect equivalent in moncy” for
what he is losing would permit proof of any element that
affects the value of the property.s ‘

It {market value] includes every clement of usefulness and
advantage in the property. . . . I! matlers not that the
owner uscs the property for the least vaiuable of all ends to
which it is adapted, or that he puls it to no profitable use at
all. All its capabilitics are his and must be taken into the
estimate.

The range of evidence allowable at law is mote restrictive,
Feason for restrictions often being that particular evidence

is not sufficiently probative of value to be considered by the |

trier of the facts. These exclusionary rules usually work to
the advantage of the condemnor—the more restricted the
proof the more likely the condemnor will pay Jess money.

At a trial to determire compensation, restriction of proof
may occur at two stages: evidence is excluded from con-
sideration by the trier of the fzcts; or the treatment of ad-
mitted evidence by the trier of the facts is restricied. In
both situations where trial is to the jury, the restrictions
may be in the form of instructions as weil as rulings duting
the trial.

When dealing with special purpose properties, which are
those developed with unusual improvements of value only
to the owner or to a few owners and which are rarely
bought and sold, proof of the sort usually admissible to
establish the value of the property is lacking, if not com-
pletely nonexistent. Legal rules concerning allowable meth-
ods of valuation and proof in suppori of valuation are
relaxed of necessity.!”

The three genera! approaches, in terms of appraisal
techniques, to valuation of real property are as follows:

1. The market data approach: Value is arrived at by a
consideration of the prices paid in recent open market sales
for properties that are similar or “comparable” to the sub-
ject property.

2. The income approach: Value is arrived zt by a mathe.
matical calculation based on an cstimate of the reasonable
income of the property and its improvements {vsually as
distinguished from the busincss conducted on the premises)
and a reasonzble rate of return from the land and the
buitdings, with proper allowance for repiacement of the
buildings.

3. The cost approach: Valuve is arrived at by adding the
market value of the fand to the cost {cither replacement or

" Atloway v. Nashwille, 88 Tenn. 510, J31 SW. 123, 8§ LRA, 133
{1850) as guoted in Scuthern Ry. Co. v. Memphix, 123 Tenn. 267, 148
S5.W. 661, 41 L.R.A. {n.a) 826, Ann, Cas, 1913 E, 153 (1912}; 5 Micuoirs
§a,

" See Chaprers Two and Three,

reproduction cost), of the improvements, after making a
proper allowance for depreciation.®

Conventional properties rely mainly on the market data
approach. Because of the lack of sales, appraisals of
special purpose propertics are larpely confined to the cost
and income approaches, Also, because of the. lack of
market and sales, some courts have refused to apply the
market value yardstick to special purpose propertics. The
special legal rules and appraisal techniques applicable to
special_purpose propertics are the subject of this report,

The essential proof of value to determine compensation
is in the form of opinion testimony.’® The expert will
usually testify concerning the facts and reasoning that are
the basis of this opinion zlthough in some jurisdictions this
information may not be elicited until cross examination. In
& special purpose case, the expert's opinion is more impor-
tant because of the lack of factual data upon which he can
rely. Woburn v. Adams *° involved valuation by witnesses

. . . who did not base their estimates upon actual knowl-
edge of market value, but upon the sityation and resources
of the property, and upon an opinion as to what such prop-
erty would probably command in the market if its peculiar
situation and its intrinsic qualities and properties were fully
known. ’

The court concluded;

It is because of the absoluie right to take and the bounden
duty to surrender under pecoliar situations and possible
conditions of no present market value that the rules of evi-
denice are somewhat relaxed, and ascertainment of reason-
able value must be made on the best evidence of which the
case is susceptible.

The range of such opinior testimony in condemnation
cases has been criticized and characterized as a “guess,” 2
The taw should afford the appraiser oppoitunity to make
&s “educated” a guess as possible when dealing with special
DUrpose properties.

Can legistation resolve any of the problems of valuation
of special purpose properties? If case law is restrictive on
proof and appraisal methods allowed, legislation may over-
come this, In California and Pennsylvania, for example,
use of the cost and the income approaches on direct ex-
amination was authorized by legisiation where previously
barred by judicial opinions.?* The Pennsylvaniz code pro-
visions are quile broad, allowing the expert to state any or
all facts or data considered, whether or not he has personal
knowledpe.®? ’ :

Statutes can also limit the scope of inquiry. California
case law allowing evidence of sales 10 agencics having the
power to condemn was abrogated by stalute.®* Valuation

3% United States v. Benalng Housing Corporation, 276 F.2d 248 (1960);
Uniicd Siates . Eden Memorial Park, 350 F.2d 933 [1965); AmERICAN
INSTIHUTE oF REaL ESTATE APPRaIsERs, THE APPRAISAL OF RCaL ESTATE
(Sth ed. 1967) (hereinafter cited a5 ArPRAISAL oF RuaL Esvate),

® Azron v. United Suwes, 340 F.2d 655 (1984); Board of Park Comm'rs
of Wichita . Fitch, 184 Kan. 508, 137 P.2d 1034 (1959}; 5 NicHors § 18.4;
fee Cal. Evibinen Cong § Bi3, .

= 187 Fed. THL {1911},

1 Owcer § 138, Andrews v. Comtn'e, 135 Foid 314 (1941).

R Canw. Evininct: CooE §6 814, B17-820; Pa, STAT. ANn. 26, § 1-705.
Jee wise NEv, Rev. STar. §2400110{c). 5.C. Cobe §25-120{5) (1962),
Carlson, Statminry Rules of Evidence for Eminent Domain Proceedings,
18 HastnGs L, 143,

P, STAT. ANN. § 26, § |-705,

FCar. Evinince Cove § B22(a).



has been confined to market value by statutes,® Capitaliza-
tion of income or prefit from 2 business conducted on the
premises has been barred.? Some sugpestions in this report
on changing appraisal methods would not be possible under
Iegislation in some states.

Legisiation can atiempt 100 much. Carlson recognizes: %7

The science of appraising and appraisal practics, such as i
is, cannot ail be put info legislation, Caly fimited areas
can be controlled by legisiation.

Legislation is usually general in its application: it is satis-
factory in handling the usual situation, The special purpose

< §

property, being the unusual, is overlooked. The CaLiFORr-
Nia Evinence CopEg, § 813, with its requirement that the
opinion of valuc be based on the seller-purchaser concept,
would bar the usc of the substitute property doctrine, Use
of an income approach to value cemctery lands based on
net sales income probably would alto be excluded under
§ 819, Because special purpose properties are “special,” it
is doubted if resolution of all the problems of valuing them,
which can vary in cach case, can be accomplished by legis-
lation. Legislation may afford 2 method of overcoming
some inequities caused by an application of general case
law to special purpose properties,*®

CHAPTER TWO

WHAT IS A SPECIAL PURPOSE PROPERTY?

In some jurisdictions, proof at trial must establish that the
property involved is “special purpose,” “special use,” or a
“specialty” before there will be a change in legal rules
relating to the measure of compensation or admissibility
of evidence to establish value. If adequate sales data are
available, procf will be confined to the market data ap-
proach. Lack of such data as well as other elements ren-
dering the property unusual must be shown before the cost
or income approaches are allowed.?

In other jurisdictions, use of the cost or income approach
is allowed without the necessity of first establishing that
adequate sales data are lacking or that the property is
unique.’* Preliminary identity of the property as a “spe-
cialty™ or by similar designation is of less importance. Even
in such states, Iack of sales data and unigue qualities of the
property involved may afford a basis for the application of
more liberal rules of evidence or a different measure of
valpe,3?

®CaL. Evioence Cope §814: AmN. CobE Mo, an 33A, $35(2); Pa.
STAT. AWN. 26, 3§ 1-602, 803, Tex CiviL SYaTs. § 3265 WiIs. STAT, ANN.
$32.09(5). Where other terms are used, they are likely o be construcd
& market value. See annotations, La, OV Cooe ort 2633 (““troz value™);
MoNT. REv, Cooe 93-5913 (“aciual value™); NM. STar, 22-9-% (“petual
value''); Uran CooE 78-34-50 (“value™}; Wyo. StaT. 1-91% (“true
value'" Y,

®Cat. Evioence Cooe & 819, Pa, Star. Ann. 26, §1-705(2} (iii}.

7 Carlson, supra note 22 p. 159,

B For legislative provisions affecting special purpose properles see:
Cal. Hichway Cope § 1007 (public parks}; Mo, Codt ANN. art 33A,
§ 3(2) (d) (churches); Nes. Rev, Star. 76-703 {utilities): VT. Stat, ANN,
12-14044, 19-221{2) (business generally).

* Allantic Refininp Co. v. Direcior of Public Works, (NJ.) 233 A2d
433 (I%67); see United Stares v. Benning Housing Corporation, sepra
nole 13; 1 OnGEL § 190; Sackman, The Limitations of the Cosi Approach,
36 Aremazsar 1. (1) 53, 58 (Jan, 1968); De Graff, Criteria for Use af Cost
Ag;;pmach With Specia! Furpose Property, 34 APpatsas J, (13 21 {Jan.
1963). .

* Buffalo v. William Decherl and Sens, Inc., 57 Mise, 2d 870, 293
WYS2d 821 (1968); 1 Omcer § 190; Suckman, supra note 29,

¥ Sre United States v. 2.4 Acres of Land, 138 F.2d 295 {1941); United
States v. Beaping Housing Corporation, supre note 18,

¢

Relaxation of rules muy take various forms:

1. Modification of the yardstick of compensation.**
a. The market vilue measure applied but rules of
evidence relaxed.
b. Use of measures other than market value.
2. Use of appraisal methods other than the market data
approach.*? ‘
4. Use of the cost approach and evidence of costs
allowed.
b. Use of the income approach and income data,
which may inciude business done ang profits earned,
allowed.
3. Variations and proof more or less peculiar to special
purpose properties.

The variation last referred to will generally be a form of
those preceding it. Some cases contain very general lan-
guage as to what proof will be zllowed when dealing with
& speeial purpose property.

The term used to describe a special purpose property is
not uniform, *“Specizlty™ is vsed in New York.™ In Illinois
the term “special use™ has been used.?* In one case the
court indicates that such a property is: ¢

Not 1o be confused with “special purpose” buildings. The
latter are designed for a pacticulur special vse, whereas
“special use buildings” are not so designed originally but at
the time in question are being put to a special use.

4 §ee Chapter Three.,

2 fee “The Cast Approach” in Chapter Four.

#in re Lincoln Square Slam Chkarance Proiect, i€, 15 App.Div. 2d
15}, 212 N.Y.§.2d 786 (1961}, and other Wew York cases cited in this
chapter, '

* County of Cook v, City of Chicago, 84 [IL. App. 2d 301, 228 N.E.22
81 (19567},

® Chicago v. George F. Harding Collectton, supro notc 6.



Reference is also made to whether or not the propetty is
“spique™ or “unusual”; or, as indicated by most special
purpose property cases, no term may be used,

Because identity of the property as a “speciadty,” or
otherwise, is important in relation to the measure of com-
pensation and proof allowed in some jurisdictions, it is
desirable to consider what the requirements of such a
property are. The cases are not uniform. Onc New York
case concludes: 7

A specialty has been variously defined, The definition mosl
generally accepted is a building designed for unique pur-
poses. . . . A more inclasive definilion is a building which
produces income only in conncction with the business con-
ducted in it. . . . Definitions must be given in context. . ..
{21] One other factor remains to be considered. Tt must be
shown that the building would reasonably be expected 0
be replaced.

A more general definition contained in County of Cook
v. City of Chicago ** is the following:

A “special use” of property has been defined as  situation
where the land is not available for general and ordinary

purposes.

All cases do not lay down the same requirements; each
case emphasizes different points. Therefore, it does not
follow that every requirement stated in every case must be
met before a property will be found to be a special use
property and afforded special treatment.

Textual material also is not in complete agreement.
Schmutz and Rams, CONDEMNATION APPRAISAL Hawnp-
BOOK,™ states:

Ideniifying features. Special purpose properties can be
classed and typed as non-typical land improvements having
& very limited or non-existent market. Three basic condi-
tions usually are prevalent to aid in any problem of iden-
tification. These are:

1. Property has physicai design features peculiar to a
specific use.

3. Property has no apparent market other than to an
QWIner-user.

3. Property has no feasible economic alternate use.

In indicating situations in which the use of the cost
approach should be allowed, Julius Sackman ¢ said:

In summary, the rule to be followed is that cost, as evi-
dence of market value, should be resiricted to those cases
where:

1. The preperty involved is pnique. '

2. Or, it is a specialty.

3. Or, there is compelent proof of an absence of market
data.

Cherney 1! defines “special purpgse properties™ as:

Properties designed for a special purpose, which because of
their peculiar construction and location and appurienances,
are not suilable for other purposes without extensive altera-
tions, and therefore do niot lend themselves to gensral use.
Examples of such properties would be theatre buildings,
grain elevators, powsr plants, raifroads, ete.

2 In 7e Lincoln Square Sfum Clearance Project, eic, supra nate M.

w Supra noue 315,

» Sceymirz and Rams, CONDEMNATION APPRANSAL HANDROOK 163 {Pren-
sice-ELalkt 1963).

® Sackman, sugra anle 29. ’

0 R, CHERNEY, AFPRATAAL AND ASSESSMENT DicTionany 252 (Prentice-
Hall 1960); see AMERICAN INSTITUTE OF RuAL ESTATE APFPLASERS, AP-
PEAISAL TEAMINGLOGY AND Hanbsoox [5th ed. 158T).

It has been held +¢ that the property must have unigoe
value to the particulac owner involved and not 1o others,

The test is not whether the property possesses peculiar char-
acteristics of itself, or is of a class infrequently traded in,
but whether it has elements of value peculiar to the owner
exclusively.

*

Contrast these with the following, indicating that the
claimed special capability must be in the property itself
and not result from the owner's operations: *2

. . . the reference of the court in these cases to special
value is to a value which the property itself has because of
a claimed special copability and not because of any value
peculiar to the owner. . . . Special value referred to is in
the capability of the property and not in the operation of
the owner, -

Converted properties have not fared well; the act of
conversion has shown that they were not designed or con-
structed for a peculiar use.** Such structures would prob-
ably not be considered unique in any event, although the
activities conducted in them might be.

Absence of sales alone may not be énough.*®

To justify departing from Lhe general rule as to the mea-
sure of damages the- plaintiff has the burden of proving
that it is impossible to prove the value of his property with-
out dispensing with the rule. . . . This burden is not main-
tained merely by evidence that the property has no market
valué unless it also appears from the testimony ihat the
property is of such a nature or so sitvated or improved that
ils rea! value for actual use cannot be ascertained by ref-
erence 1o market value. '

To summarize, the usial requirements for property to
secure the advantages of being considered a special pur-
pose property are as follows: There must be an ebsence of
market data, the property and its improvements must be
unigue, its utility because of its unusuzl character must be
peculiar to the owner, and sometimes, it is a property that
would be required to be replaced.**

Schools, patks, highways, utilities, railroads, and torn-
pikes generally have been held to be special purpose
propenrties. Factories and warchouses have met with mixed
success, depending to some extent on whether the property
involved was merely fioor space or actually unique.’? Cases
not discussed elsewhere in which the property has been
found 1o be unique or a specialty ** and those that have not
been so found 79 are listed in the footnotes,

171 sbanon and Nashville Turapike Co. v. Creveling, 159 Tepn, 147, 17
S.W.2d 22, 65 A.L.R. 440 (1929},

@ Chicago v, [Harsisen-Halstend Corp., 11 Il 2d 431, 14) NE 4
(1957): see discussion of this case in “Market Value Applied” in Chapter
Three.

“in re Lincoln Square Slum Clearance Project; etc., suwpra nole FL)
{left building fo pharmaceutical manufacture); In re James Madison
Houses, 17 App.Thv. 2d 317, 234 N.Y.5.2d 799 (1962) (brick bwilding
from bathouse 1o cherch); In te Oukland S, City of New Yok, 13
App.l¥iv. Id 668, 213 N.Y.S.2d 972 {(1961) {produce company); In re
Public School 79, Borough of Manhattan, 19 App.Div. 2d 239, 241 N.Y.S.
2d 575 (1963} (lenemen: o church auditorium, oflice, study and resk
dences): In re West Side Urban Renewal, 27 AppDiv. Id 243, 178
N.Y.5.24 241 (1967 (fourstory building to funcral parlor).

# Davenport v. Franklin County, 277 Muss, 89, 177 N.E 858 (1931},

* On requircment Lhat struciure be replaced, see discussion of requisiles
of the cost approsch in “The Cost Approach.” Chapter Four. In re
coln Sqazre Slum Cltarance Project, ¢ic. supra nole 34; In re Polo
Grounds Asez Froject, 26 App.Div. Id 317, 218 N.Y.5.2d ¥05; madified
20 N.Y.S.2d 618, 233 NLE2d 113 (1967).

T Cases in which factories were held as special porpose 07 a3 3 spe-
cially lnclude: Banncr Milling Co. v. State, swpra note 15 (Nour mill);

v

Y



The cases are usually concerned with whether the im-
provement, as distinquished from the land, is special pur-
pose. Implicit in this may be the consideration that market
value can always be {ound for land when it is considered
as vacant. It is possibie that land itself may be unique and
have special value 10 a particular owner because of such
factors as physical features, zoning including availability
for nonconforming uses, availability for expansion,®™ or
vnusual historical features.”?

The burden of proving the elements necessary to consti-
tute a special purpose property or other elements affecting
value is a matter of local {aw. In some jurisdictions, the
burden is on the owner.’? It may be on the condemnor.??
Elsewhere, the court may conciude that the only issue is

establishment of vatue and the burden of doing so lics on
neither party.® Also, local law may impose the burden of
proving the value of the taking on one party and the
damaging on Lhe other party."®

If the requiremeits of a special purpose property or
“specialty” arc too restrictive, valuation might be conﬁnmi_]
to the market data approach where there is no sales data,
conceivably leading to the situatiorn of the condemnos
claiming that the property has no value because there aré
no sales. Restrictive definitions pencrally work to the con-
deminor's advantage but can work to the owner's where
valuation of such properties is confined to the cost ap-
proach.®?

CHAPTER THREE

THE MEASURE OF COMPENSATION

In any condemnation the property involved must be valued
first by the witnesses and then by (he trier of the facts
based on the admissible evidence submitted.®®

The “just compensalion” to which such owner is entitled
has been held 1o be the wafie of the property at the time it
is acquired pursuant to an exercise of the sovercign power.
It bas been held to be equivalent to the full value of the
property. All elements of value which are inherent in the
properly merit consideration in the valuation process. Every
element which affects the value and which would influence
& prudent purchaser should be considered.

Norman's Kill Farm Dairy Co. v. State, §3 Misc, 2d 578, 179 W.Y.5.2d
292 (1967) (deiry products processing plant); and In re Ziegler’s Peui-
ticm, supre note 14 {heavy press manufacture). Cases in which factorics
were held pot & specially or special include:  Amoskeag-Lawrence Milis,
Inc. v. Statc, 144 A2d 221 {i958} (warchousc claimed to be ‘“integeal
part of manufacturing operalion'’); Chicago v, Farwefl, 286 L. 415, 121
N.E. 795 (1919) (scap plant); Chicago v. Harrisoa-Halsled Building
Corp., jupra noie 43, {warchouse); Kankakee Park Dist. v. Heidenreich,
32 M. 198, 159 N.E. 298 (1922) (burned packing plant); and United
States v. Certain Propertics, €ic,, supra note % (newspaper plant),

 Propertiea held special purpose or specialty. or special value other-
wise pecognized, include: Acme Theatres, Inc. v, State (N.Y.}, 297 N.Y.5,
2d T {1969) {drive-in movied; Albany Country Club v, State, 19 Anp.
Div. 2d 199, 241 N.¥.5.1d 604 (1953) (polf course}; Board of Park
Commissioners of Wichita v. Filch, supra aolc 19 (private lakes); Central
-1, Light Co. v. Parter, 96 1l App. 2d 338, 239 N.E.2d 298 (I1968) [duck-
huating lands); Chicago v. George £. Harding Collection, supra note 6
{museum); Harvey School v. Siate, 14 Misc. 2d 924, 180 N.Y.5.2d 324
(1958] (private school); MNew Rochelle v. Sound Operating Corp.. 30
App.Div. 2d 861, 293 MY 5.2d 129 (1968) {laundry); In re Polo Grounds
Area Project, supre note 46 (stadivm); Scott v. Stale, 230 Ark. 766, 326
S.W.2d 812 (1959) (historical lavern 3nd musenm}; Siate v. Wilson, 103
Ariz. 194, 438 P.2d To0 (1968): State Department of Highways v. Cross-
land (La.], 207 50.24 £98 {1968) (rosidentiab banb shelier): In ve Town
of Mempstead, Inc., etc., 58 Misc, 2d 171, 294 R.Y.85.24 911 (1968)
(bank building): and in re West Ave, NY. City, 17 App.Div. 2d 539,
275 N.Y.5.2d 119 (1966) (bakery}.

* Propertics held not special purpose or specially iaclede: Huron v,
Jelperhuis, 97 N.W.2d 314 (195%) {laendromat); River FPark District v,
Brand, 327 [N, 294, 158 N.E 687 (1927} ([privale picnic grove zand
smusement park); and Scate Highway Department v, Noble, 114 Ga. App.
3, 150 5. E2d I'M4 {1908) (pond with riphts to fish and water stock),

W As to owner's anlicipated use, ser! Jeflery v, Osborne, 145 Misc. 351,

“Yalue” is not an exact term and is susceptible of dif-
ferent meanings under different circumstances.®® Justice
Frankfurter in Kimball Laundry Co, v. United States™
considers “value™ as follows:

As Mr, Jostice Brandeis observed, “Value is a word of
many ineanings.” Missouri ex rel, Southwestern Bell Telph.
Co. v. Public Serv. Commission, 262 U.S. 276, 310, 67 .
L. Ed. 981, 995, 43 5. Ct, 544, 31 AL.R. 807. For pur-
poses of the compensziion due under the Fifth Amendment,
of course, only that “value™ need be considered which is
attached to “property,” but that only approaches by one
step the problem of definition. The wvalue of property
springs from subjective needs and zititndes; its value o the
owner may therefore differ widely from its value to the
taker.

29 N.W, 911 (1911): Producer’s Wood Presecving Co. v. Comm'ns of
Sewerage, 227 Ky. 159, 12 SW.2d 292 (1928); Siate v. Dunclick, Inc,,
77 Idaho 45, 286 P.2d 1112 (1955); and 5t Lowis v. Paramount Manu.
facturing Co., 272 Mo. 80, 197 3.W. 107 (1543). ,

A Scodt v, Seate, supra note 48; Stote v. Wilson, supra note #8; cf.
State v. Wemrock Orchards, Inc, (NL), 228 A2d 804 (1967); Syracuse
University v, State, 7 Misc. 2d 349, 166 N.Y.5.2d 402 (1957); see Rey-
nolds and Waldeon, Historical Significance . . . How much is It worik?,
37 APPRATSAL J. (3) 401 {July 196%9). ’ .

425 MNicnols § 15.5; Lebanost and MNashville Turnpike Co. v. Creveling;
suprad note 42; Duvenport v. Frankln County, supre note 45; Newten
Girl Scout Council v. Muassachusetts Turnpike Authority, 355 Mass, 189,
136 N.E.2d 769 (1956); Uniicd States v. Brooklyn Union Gas Co., 168
F.Id 391 (1948). '

“Sﬁ Kiciors § 18,5, Chicapo v, George F. Harding Collection, swprd
note 6,

& Marlin v. City of Columbus, 101 Ghic St 1, 117 N.E. 411 (1%20);
State v, Amunsis, 61 Wn, 2d 160, 377 P.2d 462 (1963). -

w5 Micnors § 18.5, -

ta §re United Stares ¥. Roard of Educ. of Mineral County, 253 F.2d 760
{1958}

E In re Polo Grounds Arca Project, supra note £7; In rc¢ Wesi Awve,,
N.Y. City, supra note 48; New Rochelle v. Sound Operating Corp., tupra
nowe 48,

6 4 NicHows § 100 see | Orord B 51

W4 Mokt § 12,15 1 3, BonnxiGHT, Concepts of Vialuation, THE VaLUa-
TIoON of PRoreryy pi. | {McGraw-Hill 1937); APPRAISAL TERMINOLOGY
ANP HaNpROOK, tupra noic 41, confains 40 definitions of value,

« Kimball Laundry Co. v. United States, rupra note 13,



In the usual case, market valuc has been accepted as the
measure of compensation™  Unitcd States v, Miller
stated :

In 2n effort, however, to find some practical standard, the
courts have carly adopted, and have retained the concept
of market value.

One definition of market value is:®

By fair market value is meant the amount of money which.
-a purchaser wilting but pot obliged to buy the property
would pay to an owsner willing but not obliged to sell it,
taking into consideration all uses to whicii the [and was
adapted and might in reason be applicd.

The term may contain such modifiers as “fair” and
“cash,” ¢ The term used is not as important as the require-
ments contained in its definition. Market value is not an
end in itself bat a means of reaching just compensation.®®
Is the standard of market valuc adequate to provide the
owner of a special purpose property his just compensation?
Are the factual data available when dealing with such
propetties probative of market value?

The use of the term, as well as its definition, has been
subjected to criticism.% Inherent in all definitions of
market value is the aspect of z sales price, agreed upon by
the seller and the buyer in view of {actors in the market.
In dealing with an unusual property, the court is confronted
with the fact that there are no sales and no market. In
such a situation, the use of hypothetical buyer-seller
definitions is not realistic and can fail to provide the owner
with his “perfect eguivalent in money." ¥

Orgel * states:

But property that is not frequentfy bought and sold is typi-
cally property that is specially adapted to the uses to which
it is devoted so that its value to Lhe owner is likely to be
much greater than its probable sale price to some other
purchaser.

Some cases recognize that “market value™ docs not make
the owner whole, but state, apparently because of the
court’s feeling for the need of a yardstick 10 be applied in
all cases, that market value nevertheless constitutes just
compensation. In the Petty Motor Company case® for
example, the court said:

But it has corne to be recognized that just compensation is
the value of the interest taken. This is not the value to the
owner for his particular purposes or to the condemnor for
_some special use, but a so-called “market value," It is rec-
ognized Lhat an owner often receives less than the value of

Mg Nichons § 12.2: 1 Oncer § 17, "

& Supra note 6,

& Diocese of Buffalo v. State, 43 Misc. 2d 337, 250 W.Y.52d 96t
{1964); 4 NicHos § 12,1 | Oscee § 20,

w g Nicpows §12.1; 1 OrcEr §1T; see United States v, Miiler, supra
note 6.

 United Siates v. Cors, 3¥7 LS, 325, 93 L, Ed. 1392; 60 5. Cv, 1086
{1948). | Nicxots §12.2; 1 OngeL § 18,

%1 OrGEL §4 17, 3T; BunsmicHT ch. 3, xuprg note 59 Aliand, [s Markei
Value Juse Compensation?, 3 Apreasal 1. (1) 155 (July 1967); Rarcdifl,
Capitalized Income is Not Market Value, 36 Aprrmsar J. (1) 31 (dam
I068); H, Bancock, AreRalsat PmINCIFLES anp Procebuks {Richard B
Trwin, Inc. 1968); H. KalToseacH, Just CoMrENSATION 12 (Fob, 1966);
Proxel, No Sale Withows Purchase, TuE REal ESTaTe ArPRuser 51 (Jan,-
Feb. 1970).

* Some statutes require the application of market value in every con-
demnation; e supra note 25,

a1 ORcEL § 38: rer cases refusing 1o apply market value, “Market
Value Not Applicd'” in Chapter Three.

™ Suprn note B, see Dolan, supra note 7.

the properiy to him but experience has shown that the rule
is reasonably satisfaclory. )

The impact of the absence of sales when applying the
market value measure can be softened by an appropriate
jury instruction. In Newton Girl Scout Council v. Massa-
chusetts Turnpike Authority,™ the court said:

The judge shouid have made it plain that, in a case like this
of & property primarily adapted for a specialized usc and
of a type not frequently bought or sold as such, the dam-
ages caused by the taking were not 1o be measured solely
by the effect of Lhe taking on the value of the property for
ordinary real estate development; ard that the vaive of the
property Tor every reasonable present and potential use of
the property was {0 be carefully considered, including Lhe
use of the property for the special purpose for which it had
been constrocted and was being employed by the Girl
Scouts.

In addition to the convenience of having a single rule
for everything, reasoning in favor of the application of the
market value measure to special purpose properties may
state that markct value always assumes a “hypothetical”
situation that may in reason be applied to any property.™

‘In the Amaskeag-Lawrence Mills, Inc, case,”™® the court

discussed this matter as follows:

it is urged that modern textbook writers supported by
some authorities state that in cases where property is unique
and seldom bought and sold and market value is impos-
sible of ascertainment by the usual orthodox test, market
value is not the measure of compensation. Regardless of
whether the property is unique in character and market
value difficult of ascertainment, it is generally based upon
a hypothetical situation and it is never required that there
should in fact have been a person able and willing to buy.™

In San Diego Land and Town Co. v. Neale,™ the court
concluded: - .

The problem, then, is to ascertain what is the market value,
Now, where there is an actual demand and current rate of
price there can be but little difficulty, But in many instances
{as in the case before us) there is no actual demand or cur-
reat rate of price—either because there have been no sales
of stmilar property, or because the particular piece is Lhe
only thing of its kind in the neighborhood, and no one has
been able o use it for the purposes for which it is suitable,
and for which it may be highly profitable to use it. In such
case it has been sometimes said lhat the property has no
market value, in the strict sense of the term. Railway Co.
v. Raifroad Co., 112 W, 807; Railway Co, v. Railroad Co.,
100 1. 33; Raifroad Co. v. Chapman, 16 Pac. Rep. 695,
696. And in one sense this is true. But it is certain that a
corporation could not for that reason appropriate it for
nothing. From the necessity of the case the valee must be
arrived al from the opinions of weli-informed persons,
based upon the purposes for which the property is suitable.
This is not taking the “value in use” 1o the owner as con-
tradistinguished from the market value, What is done is
mercly to take into consideraiion the purposes for which
the properly is suilable as a means of ascerlaining whal
reasonable purchasers would in all probability be willing
1o give for it, which in a peneral sense may be said to be
the market value, and in such an inquiry it is manifest that

W Snpra note 52, Bui see Chicage v, Hatrison-Halsted Buildieg Corp.,
upra e 43,

o Commonwealth v. Massacheseits Turnpike Authotity, rwpra note 6;
4 Nirpods §§ 1LI[2], 12,32,

T Amuiskeng-lawrence Mills, Inc. v, Suale, supra note 47,

™ See Dolun, supra ot 7.

%98 Cal. 6, 20 Puc. 374 (1888},



the fact that the property has not previously been used for
the purposcs ifs question is irrelevant.

The determiner of value is asked to assume what the
owner of a similar special purpose property would pay for
the subject property. Dicta, in Producers Wood Pre-
serving Co. v. Commissioners of Sewerage, ™ stated:

Of course, the market value of a church could not be de-
termined by saying just whatl somebody would give for that
picce of property, because the ordinary citizen does not
want to own a chutch, bl what would 2 congregation that
desired a church give for the church, In like manner, a col-
lege caimpus must have its value detesmined by what some-
body who wanted a college would pive for the properiy
with that campus.

In the Newton Girl Scout Council case,™ the court said:

It was open io the Girl Scouts {a) to prove the value of
the property for use by a charitable or religions organiza-
tion or for a school group, and the extent to which the tak-
ing had injured or prevented that use; {b) to show the ex-
tent of the market, if any, for properties adapted for such
use; {c) to establish the general basis on which such proper-
ties change hands when they do change hands, the various
elements of value which are given weight by organizations
naturally interested in the acquisition of such properties,
and the methods by which such properties are usually
acquired; . . .

But such properties do not change hands. A Girl Scout
camp, for example, may take years to reach its present
form. Inlarge pan this development could be the result of
donations of land and improvements that a similar non-
profit organization could not afford to buy. The same
considerations are applicable to churches, colleges, and
similar special purpose properties, The assumption of 2
buyer-seller exchange may not reflect the value of the
special purpose property involved. It assumes a give and
take on price between buyer and sefler that does pot exist
and that usually operates to the owner's detriment in the
amount of compensation he will receive.™

In People v. City of Los Angeles,™ the court stated:

To ask what a private buyer would pay for land which he
coutd hold only as a public park, incapable of being sold,
obviously would be a meaningless and vseless question. It
is self-evident as a practical matter there could be no mar-
ket for land dedicated to public park wse, and, thus con-
sidered, the market value would be nil.

Courts have taken two courses when confronted with
the problem of valuing special purpase properties. The
market value measure has heen applicd, but because of the
fack of conventional evidence the rules of evidence have
been relaxed 1o allow unconventional proof (o establish
market value. Other courts have rejected market value
as a measure in special purpose property cases and have
also relaxed rules with respect to evidence permissibic to
establish value.

W3 Supra noie 50.

™ Mewion  Girl Scout Council v. Massachusetts Tuenpike  Authority,
supra note 52,

= See lduho-Wesicen Ry, Co, v. Columbia Conference, etc., 20 bdaho
568, 119 Pac 60 (1911); and tupra notwe 66 A

™31 Cal, Rpir. ™7 {1943}, The coun then proceeds o apply market
value gencrully to arrive at the vaiue of a portion of & pubjlic park. The
following rejecl macket walue, stating that people do net go areund buying
and solling churches: In re Simmons, 127 NY.S. 940 (1910) and United
States v. Two Acies of Land, eic., 144 F.2nd 207 (1944,

MARKET VALUE APPLIED

The market value rule has been applied in special pur-
pose cases although there is neither market nor sales,™

Regardless of the type of property token fair market value
is stili the slandard o be applied which means the value of
the property at the time of the taking, considering among
other things the highest and most profitable use for which
it was adapted and needed, or likely to be needed in the
near future,

San Diege Land and Town Co. v. Negle %° indicated:
“The consensus of the best considered cases is that for the
purpose in hand the value to be taken is the market value.”

The problem presented is how to prove that when the
market value measurc is applicd to special purpose prop-
erties. Although purporting to apply market value, value
to the owner in fact may be injected into the case by an
application of the rule that “all the uses to which the
property is reasonably adapied may be considered.” Sce
for example the Newtor Girl Scout Council case,® in which
the court said:

Although its “value for any special purposc is not the test

. it may be considered, with a view of ascerfaining
what the property is worth on the market for any uses for
which it would bring the most.”

It is difficult to see how much difference will result if one
cannot consider “value to the owner™ but can consider the
owner's uses of the property in arriving at its value.

Cases also slate that ip determining the market value
consideration may be given 1o the intrinsic value of the
property and its value to the owners for their special pur-
poses.®* 27 Am. Jur. 2d, EMINENT DoMAN, § 281, states:

“Thus, ordinarily, if the land possesses a special value to the
owner which can be measured in moncy, he has the right
1o have that value considered in Lhe estimate of compensa-
tion and damages. . . . This is not taking the “value in
use™ to the owner as contradistinguished from the market
value. What is done is merely to take into consideration
the purposes for which the property is sullable as a means
of ascertaining what reasonable purchasers would in all
probability be willing to give for it, which in a peneral
sense may be said to be the market value,

A problem considered by some cases -is whether the

owner's special uses or values may add to or increase the
market value, Infcrentially, consideration would result in

™ Assembly of God Church of Pawlucket v, Vallone, 105 N.J. Eq. 83,
15¢ A2d 11 (195%); Banner Milling Co. v. State, supra note 15; Board
of Park Commissionets of Wichita v. Fitch, supra notc 19; Central I,
Light Cao. v. Porter, supra note 48 {where propeny held To have ascer-
laihable market value atthough iis “only” use was duck-hunting land):
Commonwealth v, Massachuseus Turnpike Authority, supra note 3 Galli-
more v. State Highway snd Public Works Commission, 4} N.C. 350, £5
SE2d 392 (1935); Mewwon Girl Seout Council, Inc. v, Massachuseus
Turnpike Authority, supre note 52; People v. City of Los Anpeles, supra
note 78 St. Apnes Cemetery v. Sinle, 2 NJY.5.2d 37, 163 N.Y.5.Xd 655,
143 NLE22 377, 62 ALR.2d 1161 (1957), {“highest and best use™); 4
MNicHoLs § 12.32; | Oncee § 175 supra note 29,

w United States v. Certain Mropertics, cic., supra note %, Lebanon and
Mashville Turnpike Co. v, Creveling, supre note 42; Ranck v, City of
Cedar Rapids, 134 Lz, 563, 111 N.W. 1027 (1907); Eisenring v, Kansas
Tutnpike Auwthority, [83 Kan, 774, 332 P.2d 539 (1954); in re Zieghe's
Peiition, supra nate 14, '

n Bupre moie 52, This case distinpoishes other cases in which the
property stself has special capubility and not value peculiar 1o 1he owners;
ser United States v, South Dokota Game, Fish and Parks Dept, 329 FIa
BG5S (HR6d).

w Kee | Oroer §¢ 4345, In alf cascs in which the market value test
i3 not applicd, recognition is made in one wiy or another to the owner's
value, See “Markel Valuc Not Applied” in Chapler Three,
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an inceease in value, In City of Chicago v. Harrison-
Halsted Building Corp.** which involved a loft buildiog
the court did not consider special, the court stated that
“pecessities peculiar to the owner could not be considered™
bot market value for the property’s highest and best use
“including any special capabilities the property might
have” could be. The court also stated that it was proper
to consider “a value the property itself has because of a
claimed special capability and not because of any value
peculiar to the owner.” This fine-fuzzy linc is clarified
to some extenl in Producers Waood Preserving Co. v. Com-
missioners of Sewerage ™' where the court sdid:

[2, 3] The expression "worth io him™ and "value 10 him"”

" in those opinions were but expressing “worth to his prop-
erty” or “value to his property,” and do not include any
sentimental value not found in aclual value under afl the
facts considered. ‘The owner is entitled to show every cent

_-of value his property as a whole had before the taking, and
also” 1o show, not only the value of the strip taxken, but
every lessening of value to whit will be left after the tak-
ing that results from the taking. The owner’s needs of it
that are peculiar 10 him cannot be considered.

Also, in United States v. Penn-Dixie Cement Corp. 3
the courl rejected a claim that a sand deposit had special
use v the owner because of the propinguity to his plant
as “peculiar valve to a panticular owner,” but concluded
that “the increase in market value because of proximity to
the plant of the appellee is an element properly © be
considered.” That an owner would not be given less than
market value of his property where the value for special
use could not be ascertained is indicated in People v, City
of Los Angeles.” The Hotlywood Baptist Church case
states that when the market value differs from the actual
value, the jury may consider the larger value*?

In special purposes property cases, courts, although
applying the market value measure, have made broad state-
ments about the evidence that will be permitted to establish
value. In Newiton Girl Scour Council, Inc. v. Massa-
chusetts Turnpike Authority,™® the court states:

To assist the trier of the fact of value to reach a just re-
sult when such a property is ken by eminent domain, i
frequently will be necessary to allow much greater flexi-
bility in the presentation of evidence than would be ncces-
sssy in the case of propertiss having more conventional
uses.

.Also. in Ranck v. City of Cedar Ra;':-ids:s"‘

The fact that the owner is denied the ordinary right to re-
fuse io sell his property, except at his own price and on his
own terms, affords no reason for awarding him more than
a just compensation; but it does afford good reason why he
should be given every opportunity 1o disclose to the jury
the real character of the property, its location, its suar-
roundings, its use, its improvements, if any, and their age,
condilion, and quality, its adaptability to any special use or
purpose, its productiveness and renlal value, and, in short,

= Supra note 43,

» Supra note 50.

% Suprd nute 2.

= Supra note 8. .

n Sale lighway Department v, Hollywood Baptist Church, 11 Ga.
App. 857, 156 S.E 2d 370 {1965). :

" Supra note 57.

W Swpra hoic BO.

everything which affects its salability and value as between
buyers and sellers generally, . . .

it is true that market value and inirinsic value are not
necessary equivalents, but proof of the latter is often
competent evidence for consideration in determining the
former,

In Re Ziegler's Petition *® indicated that:

. . . Determination of value in condemnation procecdings
is not a matter of formula or artificial rules, but of sound
judgment and discretion based upon a consideration of all
the relevant facts in the particular case.

As indicated later in this report, specific holdings allow
use of the cost approach,”® the income approach, including
a consideration of profits,®* and other matters of evidence %3
in establishing the market value of special purpose prop-
erties where such evidence would not ctherwise be allowed.

MARKET VALUE NOT APPLIED

As previously indicated, application of the market value
measure 1o special purpose propertics has been subjected
to criticism. Defining just compensation in lerms of

"‘market price where there is neither market nor price for

the property can be detrimental to the owner.® Recogniz-
ing that, in regard to special purpose properties, some
market value cannot be found or does not result in the
owner's Teceiving his constitutiopal eguivalent in value,
courts have held that market value is not applicable.®®
In Sanitary District of Chicago v. Pitisburgh, Ft. W, and
C. Ry. Cop.,% the court staled:

Where lands proposed to be taken have a market value,
such value is the standard of just compensation because it
will give to the owner all he is entitied 1o under the law.
But that method of valuation cannot be applied to property
which has no market value. The Constitution and the law
require that the owrer of property shall receive such com-
pensation that he will be as well off after the taking as he
was before. To do that it is necessary lo determine what
the property is worth to the owner, and uniess he receives
what it is worth to him he does not receive just compensa-
tion. ! is a 'matter of common knowledge that such prop-
erty as this and devoted 1o such a use is not bought and
sold in the market or subject to sale in that way, and that
such property has no market value in a legal sense. The
property being devoted to a special and particular use, the
general market value of other property was not a crilerion
for asccrlaining compensation, although it might throw
some light on the actuag value.

Whether the property has market value is generally a
question of fact.®?

w Suprz pote 14.

b See “The Cost Approach™ in Chapler Four.

w Sep “The Income Approach™ g Chapter Four,

o Sep intepduciary statements and “Substitutlon™ in Chapter Four.

W Ser dizsen!, Chicago v. Farwel, supra note 43; 1 Orgel §37, of seq.
W Wickita Unified School District Mo, 25%, 101 Kan. 10, 43% P.2d
162 11968); Counly of Cook v. City of Chicago, supra note 35; Grace-
land Park Cemelery Ass'n. v, City of Omaha, 173 Nch. 608, 114 N.W.2d
2 (1962); Iaho-Weslern Ry, Co, v, Columbiz Conlerence, etc., smprd
note 77, Onandiaga Counly Watee Authority v, N.Y.W.5. Corp., 283
App. Div, £55, 139 N.¥.5.2d 755 {1955); Southern Ry. Co. v. Memphis,
supra pobe 16; Statc v, Wacoe Independent School Disteict (Tex.), 367
SW.2d 263 (1v633; State ex rek State Hy. Comm'n v. Mount Maoriah
Cem, Ass'n. (Mo, 438 S.W.2d 470 (196R); Sute Highway Depart-
ment v, Augusia District of No. Ga. Conference of Methodist Churches,
115 Ga. App. 162, 154 S E2d 7 (1967); State Mighway Department v,
Hollywood lapuist Church, supra note 87; United States v, Certain Land
in Borough of, Beooklyn, 346 F.2d 600 (1965); | ORGEL §§ 38 of seq.

o N6 LI 575, 75 NUE. 248 {19035},

® Chicago v, Farwell, supra note 47, 1 Oscex § 33,



If the market valse standard is rejected, what is the
measure? A number of phrases arc applied, the most
common being “vaiue fo the owrer” ™ As fadicated by
Orgel,™ all phrases are directed to values peculiar to the
owner:

All of them sugpgest that the peculiar value of the property
{0 the owner is a sipnificant fact for consideration: all of
them are likewisc used without any intent o identifly the
value of the property to the owner with the adverse value
of aif of the injuries which he may have sustained by virtue
of the 1aking.

Assuring compensation to the owner is accomplished by the
same devices used in applying. the market data rule: use
of appraisal methods other than the markel data approach;
more liberality in the evidence that is allowed; and, 10 a
fimited extent, the application of the special technique of
“substitution.”

The cases stating that market valuc is not the measure of

compensation contain statements that liberality reparding

proof to establish the value of the property will be per-
mitted.1®® The Onandaga case indicates that where market
value is not applicable other tests will be applied and “what
we use is largely a matter of judgment of circumstance. ¥
Reference is also made to a consideration of all uses to
which the property can be applied. This, of course, includes
the owner's use.!” Most periinent cases make reference in
onc form or another to a consideration of the peculiar
value the property may have to the owner, 2

Where property, by reason of being applied 10 a particu-
lar use, is of paricular value 10 the owner, that value is to
be ascertained and aflowed as compensation.

Reference is also made to putting the owner back in as

good financial condition as he was before.¥?* This may
take the form of providing the owner with the cost of a
substitute.195 Not ali values to the owner are compensable,
however.1®

There is some tendency to depart from the market
value rule in cases involving other than special purpose
properties. In Housing Awthority of the City of Atlamia
v. Troncalli,**" the court found that a tune-up and brake
shop was unique because of ils location, and the mceasure
of pecuniary loss to the owner was applied. Housing
Authority v. Savannah lron Works, Inc.,'™ allowing
moving cosis to a lessee, and Bowers v. Fulion Conty'®
another Georgia case, allowing business loss to the owner
of a bookkeeping and tax service, both recognized values

1 ORGEL §4 19, 38 39; & NicHots § 12,22,

» Id, .

e Cee United States v. Two Acres of Land, &L, supra note T8,

wa Onandaga County Water Authogity v, N.Y.W.S. Corp,, supra note 95,

e Banner Milling Co. ». State, suprg noic 15 Elbert County v. Brown,
16 Ga. App. 8M, S.E. 651 {I915).

16 Spnitary Disttict v. Chicago and Piisburgh F.W. and Cr. Cn., suprd
note 96; Momgomery County v. Schuylkill Bridee Co., 110 Pa. 54, 70 A
A07 {18BS); Southern Ry. Co. v. Memphis, supra nole 16, State Highway
Department v. Hollywood Baptist Church, supra nowe 87 (*'actual valuc™ ).

W Chicago v. George F. Harding Colleciion, supra neic 6.

& Epe Substitution™ in Chaptes Four.

i See “Market Value Applied” in Chapter Three.

w py] Ga. App. 515, 142 5. E.3d 93 {1965].

w49y Ga, App. BEL, 47 S.E.2d 67L [1953).

w221 Ga. TH, 146 S.E.2d B84 (1966}, See alse Swate Road Deparnt-
ment v. Beamienr {Flal), 179 S.E2¢ 137 (1965}, which turned on par-
thewlar statute involved. O treating businsss as “proporny” see In re
Ziegler's Petition, supred nuolc 14 and Priola v, City of Dalias (Tex. Civ,
App.). 234 SW.2d 1014 (1950).
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peculiar to the owners. In City of Gainsville v, Cham-
bers, 't another Georgia case, involving a duplex and 2
single-family house constructed mainly by the owner's
labor, the court held the evidence insufficient to show that
the property had o pecuniary valuc to the owner exclu-
sively, and conside:ing the holding of Troncalli, the court
said:

We reject it as being too generally exciusive of almost all
real property. Moreover, this' case is distinguishable from
Troncalli on the facts involved.

PARTIAL TAKING

When dealing with a partial taking from a special purpose
property, except where the doctrine of substitution is
applied, the difference between the values {however de-
nominated) of the property before the taking and after
the taking usually is the measure of compensation. This
will reficet damages to the remaining property as well as
to the value of the part taken.!*! Expressions of this rule
vary locally, some courls valuing the taking and then apply-
ing the before and after cvaluation of the remainder,1?
The use to which the remainder is adaptzble may be
changed from a special pusrpose to gemeral purposes as
a result of the taking. In this sitvation, value 1o the owner
or similar measure or relaxation of rules of evidence may
be used 1o determine the before value for the special use,
and market value may be used in the usual semse 1O
arrive at the value of the remainder afier the taking.!* A
claim that a schoo!l or church has lost all wtility for iis
special use (hence its value for such) because of proximity
10 a railroad or highway is an example of this.’** In such
a case, improvements may lose their special value as a
result of the taking, resulting in their after value being
only for scrap or salvage. San Pedro L.A. and S.L. Ry. Co.
v. Board of Education 1'® indicated that for such a change
in use 1o be established, substantial proof of impossibility of
conducting the school and efforis of the owner to overcome
the cffccts of the taking must be shown:

To authorize a finding that the properiy is wholly destroyed
for school purposes, the evidence must make it appear
that it is impractical to continue the school by reason of the
construction and operation of the railroad. By this is not
meant that it must be shown to be ulterly impossible 1o
conduci a school, but what is meant is that it must appear
that, after reasonable effort and diligence upon the part of
the board of education and the teachers to avoid the phy-
sical damgers and to overcome the interference from the
pperation of the trains, it is no longer practical to conduct
the school. So long as these things may he overcome by
reasonable cffoct, the efficiency and safety of the school is
only impaired, and not wholly destroyed. Until that de-

w118 Ga, App. 25, 162 5.E.2d 459 {1968).

M Cometetio Buxedo v, People of Pucrie Rico, 196 F.2d 117 {1952).
Forest Lawn Lot Owners Association v. State (Tex), 243 5.Waid M3
(1952); itrew'd on other wrounds 254 5W.2a 87 (1953). Laurcldale
Cemetery Co, v. Reading, 303 Pa. 315, 134 At 171 {1931). Inclusion of
the vulues, before and after, of the cmiire properly hus been hwld pot
netessary where there is no claim of da s to the f inder. Galti-
more v. State Highwey and Public Works Comm’n, suprea nolc 79 4
Wit s § 14,21,

M2 4 Niciols § 14,23,

03 Sop “Market Value Not Applied,” in Chapter Theee.

w1 Poanl of Education v. Kunawha and M.R. Co.. supra nate 53,

1333 Utah 305, 96 Pac. 275 {(1967); Starc Highway Depl. ». Augusla
Dist, of N. Ga. Methodigt Church, rupra note 95,
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struction is showsn, appeHant canoot legally be roquired to
pay for the full valee of the properiy, but can be required
only to make good the damages caused by its interference
of the conduct of the schook.

This case also indicated that in determining whether or
not there was a full loss in value of the school building,
abandonment of such use by the school board could not be
considered.

Proximity damages to the property due to the inicrfer-

ence wilh the owner’s use and cnjoyment caused by the
condemnor's use may be claimed.!'s That the damages are
to the owner’s special use is no grounds for denying thenw
In Jdabho-Western Ry Co. v. Coluinbia, Confcrence Ete 37
- the court said:
A. may be using his property for a purpose that would in
no manner be distorbed or damaged by reason of the con-
struction and operation of a railroad along and over a por-
tion of such property, while B. may be using his property
for a purpose which would be partially or whoily de-
stroyed by reason of the construction and operation of a
railroad along and over 2 part of such land, So the gues-
tion of the use to which the property is to be applied, the
neture of the improvement, and the manner in which the
improvement is to be made and the use carried on becomes
important.

In Durham N.R. Co.'v. Trustees of Builock Church'*
the property of the church was held to be damaged because,
to prevent trains from frightening horses, it became
necessary o erect stalls and screeping: in addition, the
congregation would be disturbed and distracted. in con-
cluding that such iterns were not incidental to the personal
enjoyment of the owners but related to the value of the
properly, the court said:

Injury to such property in a respect that impairs its useful-
ness for the purpose 10 which it is devoted, conslifuies an

element of damage, recoverable when such injury s the
direct cause of the acls complained of, or when it flows
direcily from the act or consequence.

Costs of curing defects caused by the taking may affect
the after value, The costs of reconstructing holes and
screcning on golf courses atc examples.''® Reconstructing
entry ways, rcplacing shrubs, etc., have been allowed in
a partial taking of a cemetery.'®®

A reduction in area may cause damage to the remaining
property.?t A remedy may be available by application of
the principle of substitution or, to 2 more limited cxtent,
by a’ cost to cure®® The taking of an arca that was
withheld in anticipation of expansion of a plant (the plant
was originally constructed in anticipation of this expan-
sion}, has been held to constitute 2 damage 1o the re-
maining property and not a damage to the business con-
ducted upon it.!** A distinction has been drawn beiween
“fully projected but orly partially executed plans” and
“wholly unexecuted plans,” damages to the latter not
being compensable.

Mot all damages that may result in inconvenience to the
owner are compensable. The damages must be real and
affect the value of the property.t?® Subjective damapges,
such as those based on sentiment, have been denied.?®®
Also denied has becn . . . The anticipated anncyance of
worshipers in the meeting-house, by noisy and dissolute
persons riding for pleasure, . . . ." The court also stated
that damages cannot be assumed from unlawful acts of
travelers.’?™ A claim of damage caused by heavy traffic
changing “the quictudc and tranquility of the cemetery”
has been denied as speculative and theoretical.’®® As
previously indicated, the line is not clear between the
owner's values that are compensable and those “peculiar™
values that are not compensable.

CHAPTER FOUR

EVIDENCE

This chapter docs not pretend to be a review of the roles
of evidence peculiar 10 emient domain proceedings. It is
concerned with such rules of cvidence as are discussed in

1 Newton Girl Scout Councit v, Massachusctts Turnpuke Authority,
fupra note 52 See Siate Highway Depl. v. Aupusta Dist. of N. Ga. Con-
ference of Methodist Church, supra note 95 First Patish in Woodbarn
v. County of Middicscx. 73 Mass, 106 (IH56); sce Stae Hiphway Deparis
ment v. Hollywood Baptist Church, sspra nole 37, indicating that such
factors must be corlinnous amd permanent incidents of e improvement.

W Supre noe 17,

M0 034 NLC, 528, 108 P24 761 (1E90).

70 Albany  Country Club v, State, sjere note 48; Knollwood Real
Estale Co. v. State, 33 Misc. 24 428, 227 N.Y.5.2d 112 (1961}; Re Brant-
fard Golf and Country Club and Lakc Erie znd N.RW, Co., 32 Om, L,
Pep. 14 {1914},

i Mount Hope Cemetery Association v, Stare, 11 App. Biv, 3d 303,

.

the cascs that involve special purpose properties or that
might otherwise have particular applicability te such
properties.

203 N.Y.S.1d 415; af"d 12 App. Div. Id 705, 208 N.Y.5.2d 737 (}960},
See State ex rel. State Highway Commission v. Barbeau {Mo.), 397 5.W.
2d 561 (1965): Stawe v. Lincoln Memory Gardens, Inc., 242 Ind. 2d 206,
177 MLEXd 655 (1961): State v, Assembly of God, 230 Ore. &), 358
0.2 937 (1962).

=1 Kupra note 50.

52 §ep Substitution' in Chapter Four. On cost to cure, see supra
notes FP9 and 120: Fiest Nationsk Stores, lne, v. Town Plan and Zaoning
Comm™n, 26 Conn. Super, 302, 222 A2d 229 (1966); Pa, S1aY. ANN. 26,
£ 1-TOS¢2}{v) aliows consideration of “The cost of udjusiments and
alterations. 10 ANy remiining properly thade necessary or Teasonably
required by the condemnasion.”

&1 lowis v. Puramount Shoe Mip, Co., 237 Mo. App. 200, 168



Where conventional prooi is abscnb, as i ihe special
property situation, other evidence must be permitted.
Broad language irlicates that resort should be had to
any and all facts.’™ A church case 13 stated:

Considcration must be given to the elements actually in-
volved and resort 1o any available to prove value, such as
the use made of the property and the right to use it.

In Ranck v. City of Cedar Rapids, ' jnvolving a livery
stable and “undertaking rooms,” the court said:

... The true rules seems to permit the proof of all the
varied elements of value: that is, all facts which the owner
would properly naturally press upon the attention of a
buyer to whom he is negotiating a szle and all other facts
which would naturally influence a person of ondinary pru-
dence to purchase.

Counsel will arpue that the proof, as a matter of law,
should be confined to the particular method of valua-
tion most advantageous to bis client. As a result an
erroneous method can become law, not merely an appraisal
technigue, which can bind future valuations. Instead of
rules of proof being enfarged, they become restricted.,
Caution should therefore be used to prevent restricting the
types of proof that will be allowed in special purpose
cases.

Relaxation of rules of proof may take the form of either
a modification of the market value measure of compensa-
tion ** or allowance of evidence based on appraisal
methods other than the market data approach. The latter
occurs when dealing with special purpose properties,
whether the market value measure or another mecasure is
used.

The usual medification with respect to methods of -

valuation is 1o permit use of the cost and income ap-
proaches in valuing such properties. Market value, “value
to the owner,” or similar measure will be found in a
consideration of the value of the land and the costs of the
improvements, or a consideration of the income the owner
derives from his property. One modiication that is
“spectal” 10 special purpose properlies is the use of “sub-
stitution” or the “substilute property doctrine.” This is
an aspect of the cost approach because it is essentially
concerned with the costs of a functiomally equivalent

S W.2d 149 (1943}, Educomb Stecl of MNew England v. State, 100 N.H.
480, 131 A% 70 (1957); Jeffery v. Osborne, Supre note 50; Johnson
Coumty Broadeasting Corp. v. fowa State Highway Commission, 530 MW,
24 707 (1964); State v. Assembly of God, supra nole 10

= Producers Wood Preserving Co. v, Comm'rs of Sewerage, sujira
note SO. tee WS, STaT. ARN. [W.S.A) §ILI9(5) allowing: “Expemses
incurred for plans and specitications seecifically desipned for ihe property
taken and which are of 7o vatlue elsewhere becasse of the taking”

i Cee d NICHOIS § 1.1, e seq.

1 Syracuse University v. State, supra note 51, hodding estherie, senti-
mental, and historicat aspects nol compenssble; Swte v, Wemrock
Orchards, Inc., supre vote 51, Contra on bistorical, State v, Wilson, supra
nole 4k and Scott v. Stiste, supra foic 48,

1 Firse Parish in Woodburn v, Cowsniy of Middiesex, supra note 116
Producer's Wood Preserving Co, v, Comm'rs of Scwerage, sapra nole A0,

s Mount Hope Cemetery Assaeiation v, State, sapra note FG

t Gallimore v, State Highway and Public Works Comm'n, supru ndte
79; Iduho-Western Hy. Co. v. Colembia Conference, £i€., wupra nole 7
Massachusetis v. New Haven Development Co., 146 Conn. 421, 51 A2d
£93 (105%); Newton Girl Scout Couterd ¥, Massochusetss Turnpike Au-
thority, tuprd note 520 fn re Huoie, 2 NY.2O (62, 157 W.¥.5.2d 957, 139
NLE.Id 180 (1956].

we United States v. Two Acres of Land, ate,, supra note 18, -

ul Supra note KL

Bt Sar “Market Vaiue Mot Applied™ in Chapter Three,
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stthstitute for the properly taken.'™ As generally applicd.
it means the cost new of an undepreciated replacement
lacility.

Subject to local law concerning the facts that may or may
not have to be established befare the market value approach
can be departed fvom, appraisal techniques should be
treated as matters of fact, not law, In State ex rel. O.W.W.S,
Co. v. Hogquiam,** where the condemnor was attempting
to have the proof confined to a particular method of de-
preciation, the court concluded that the varicus methods
were not rules of iaw and quoted from City of Baxter
Springs v. Bilger's Estate '** a5 foilows:

"The court may be convinced that the method of .one engi-

peer is the best and may follow it, but the court is not

justified in doing so vntl it has carefully considered the
svidence presented by those using the other methods. These

methods are not rales of law, but are matiers of evidence
and should be considered by the court as such.'

Tn St Agnes Cemetery v. State,'®® the court said:

In valuing cemetery properiy, evidence of the value of the
burial lots founded on the net sales prices of similar burial
plots shows the productiveness and capabilities of the land
taken for yielding income as bearing on value—the present
value—of the land itself.

Uses to which the property is adaptable are also con-
sidered by the tricr of the facts. In Graceland Park
Cemetery Co. v, City of Omaha¥® the issue was whether
the land was to be valued as cemetery land or simply as
vacant land. The court concluded that the jury could
consider the purposes for which the property was being
used and value it on “its most advantageous and best use.”
The jury's evaluation based on use for cemetery lands was
not disturbed.

The results reached by the various methods of valuation
are not the measure of compensation but are merely
factors to be considered in arriving at the valuc of the

property.t®

No one method is controlling, and consideration is required
o be given all factors which may legitimalely aflect the
determination of value,

The following discussions of the various approaches ¢
value do not pretend to be a2 complete analysis of each,
but arc confined to brief presentations of matters pertinent
to special purpose properties and considerations given 10
these approaches in special purpose propefly cases.

THE MARKET DATA APPROACH

One factor that makes a property special purpese is the
tack of sales of similar properties. Therefore, little can
be said of this approach when discussing special purpose
Propertics. '
One clement of comparability generalty required to make
a sale admissible is that the property sold most be geograph-

w1 Sae “Substitilion™ in Chapter Four.

11 158 Wash, 674, 286 Pac, 286, 287 Pac. &76 (1930).

e 110 Kan. 409, 208 Pac. 678 (1922).

! Supm Bole T,

% Groceland Park Cemewry Ass'n v. City of Omaha, supra nate 79,

vie Massachuseles v, New Huren Development Co., soprr nole 129
United States ¥. Certuin Mnlerests in Propeely, ete., 65 F. Supp. 474
(1965 ); see United Sanes v. Commodities Trading Corp., 319 uU.N, 121,
w4 L Ed, 707, 70 8. Cu. 547 (1949): In re Huic, sipra not 129,

g
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ically near the subject property.t™ If the rules of admis-
sibility are relaxcd when dealing with special purpose prop-
erties, this requircment of geographical proximity may be
one that should be relaxed.

The geographical area that & prospective buver may
consider can be extensive. If the market as a matter of
‘fact is 50 extensive, sales in such area would be proper.t

Real estate syndications and other large investors looking
for properties with a favorable return can look into the
possibilities of purchase of a hotel in New York and Chi-
<ago on the same day and the criteria-iniluencing 1heir de-
cision to purchase al that price they will pay has nothing to
do with the 900 milk distance between them:; and irdal
courts have accepted such testimony particularly where
there has been no sale of a hotel or other such property in
the particular city where the condemnation look place and
there were such sales in other cities.

In United States v. American Pumice Co.,'*" the court
concluded:

There may bt cases where guite distant properties can be
shown 10 be comparable in an economic or market sense,
due allowance being made for variables such zs those men-
tioned by the court.

In the Benning Housing Corporation case,™* involving
condcmnation of the feaschold interest in a Wherry housing
project in Georgia, safes of similar interests in Louisiana,
Virginia, and Massachusetts were considered. Sales of
stock in Wherry projects in San Diego, Louisiana, and
Masszchusetts were allowed in the condemnation of a
Wherry leaschold in San Diege. The court stated:1?

The evidence is uncontradicted that the market for invest.
ment of Lhe kind here involved is nation-wide in scope.

In this case, sales were used “"as a guide to a proper
multiplier to bec used in the capitalization of net in-
come. . . ." The distinction between this use of sales
and the conventional use of sales prices was recognized in
Likins-Foster Monterey Corp. v. United Stxies, "' which so
used geographically remote sales.

In allowing evidence of the sale of another church in
the same country, the court in Commonwealth v. Oakland
United Baptisi Church ' said:

As witnesses pointed out in this case, sales of church prop-
erty are scarce. For that very rcason, when there is one
that is reasonably susceptible of comparison, it has high
evidentiary value, [t is our opinion that the factual and
opinion ¢vidence tendersd by the highway department’s
witnesses indicated a sufficient similarity between the prop-

¢rties here in question to warmnt consideration by the -

jury, and that the exclusion of it was prejudicial area. The
distance ‘alone was not a disqualifying factor,

Sales of golf courses up to 50 miles from the subject
property and in ancther state were allowed in Upited

B 5 Nrcwoes § 20311, This clement is frozen in by statute in some
stutes. CaLiF. EvioEnce Cobr § 816 (“located sulficiently near™}; MNew.
HEY, STAT, 240110 (“in 1he vicinlty™); 8.C. Cone {1562} 25-]20—5 *in
the vicimity'"},

1w Hershman, Compensation—Jdust aud Unjust, Bus, L. 235. 3
{1966). : :
Hr4ga F.2d 338 (1968}; sre Knollman v. United Staes, 214 F.2d 106
{1954},

W2 Supra pote 1B,

H Winston v. Unired States, supra note 12,

164 308 F.2d 595 (1967).

W Ky., 372 5.W.2d 412 (1963).

States v. 84.4 Acres of Land, Ete % The court stated:

In our opinion, the allegzd comparable golf course sales
were sufficiently similar and proximate in time to be use-
ful in reflccting the fair market value of the condemned
golf course. Further, we believe that insofar as pronmlt}
of location is concerned, the court should exercise its dis-
cretion in accordance with the exigencies of a case, and if
land is not of a character commonly bought and sold,
should allow evidence of the sales of similar land located
at some distance from the land taken. As was stated in
Knoltman v. United Srates, 214 F2d 106, at p. 102 (Sixth
Cir., 1954), “The proper test of admissibility in such cases
is not the political dividing line, be it township or county.”

Admissibility of evidence of sales beyond the immediate
vicinity of the subject property rests in the sound discre-
tion of the trial court.’*” Comparability should not be lost
sight of because of the lack of sales. A cemetery in another
lecation that sold may be rendered uncomparable to the

. subject praperty by differences in populations served, com-

petition, zoning, and trends in the immediate area. Pros-
pective buyers of the type of property involved, for other
reasons, might not consider a market area extensive enough
to include both the sale and subject properties.

In the Polo Grounds case,'*s the court declined to con-
sider the sale of Ebbetts Ficld, saying:

We find insurmountable difficulties with these conclusions.
Apart from the size of the plot there is no resemblance be-
tween the two fields.

Also in State v. Burneer,*® the court declined to exclude
reproduction costs although there was proof of sales of
other country estales with dissimilar improvements.

Where market value is the measure, admitting evidence
of one or very few sales that are sales of properties put
to similar uses but at the limit of comparability can result
in the admitted salcs being given undue weight at the ex-
pense of other approaches to value. The jury is looking
for a market price; the sales are the only direct evidence
of such. The jury might conclude, with prompting by
argument of counsel, that the sales are the enly or the
best evidence of market value to, the exclusion of other
evidence more truly reflecting the value of the subject
property. s

Sales to an agency having the power to condemn have
been admitted, providing the price paid was voluntarily
arrived at.*"' Most courts exclude such sales.’s It has
been suggested that a more liberal use of sales to con-
demnors may case some of the problems of valuation of
special purpose properties.’™ There are situations, such
as sales of private water companics 10 municipalitics, in

1 14 F, Supp. 1087 {1963); aff'd 348 F.2d (1965},

M7 Levio v, State, F1 N.Y.2d 87, 192 NE.2d 155 (1963); § Nickois
§ 2L ]I[l] This rule may be subject to statutory yestriction te sales in
the vicinity of the subject property; see note 139,

i Iy re Paloe CGironnds Aren Project, supro note 46,

W24 NLJO280, 131 A2 TES (1957}; see United States v, American
Pumice Co., nipru pote 141,

@ See Disgent, Chicago v, Farwell, supra note 47.

Wt People v, City of Los Angeles, supra nole 18 Peonle ox rel. Dept.
of Public Works, v, Murata, 161 Cal. App. 2d 365, 326 P.2d 947 (1958).
‘The holdings of these cases were abrogaled by CavLtr, Evipence Cone § 822

{n).

¥4 116 A LR. 893; 85 A.L.R.2d 16); § Nirnors § 21.33.

o Bowen, Valsation of Church Cemeteries-distorical Approach, Ap-
pralsal Valuation Manual 205 [AMERICAM SOCIETY OF APPRAISENS 1964~
€3},



which there are often a nurnber of soles. If there is assur-
ance that the price is fair and voluntary, allowing evidence
of such a sale, or sales, may offer some factual basis for
resolving a difficult problem.

THE COST APPROACH

The cost approach is the most criticized of the three
methods of valuing real propenty.!>* In the Benning Hous-
ing Corporation case,'* Lhe court stated:

Thus, it has almost uniformly been held that, absenl some
special showing, reproduction cost evidence s not admis-
sible in a condemnation proceeding. This rule stems from
a recognition of the fact that reproduction cost evidence
almost invariably tends to inflaie valuation. This is s0
because the reproduction cost of a stoicture seis an abso-
lute ceiling on the market price of that structure, ceiling
which may noi be, and mosi frequently is not, ever ap-
proached in actual marker negotiations, When this in-
herently inflationary attribuie of reproduction cost evidence
is considered in the light of the misieading exactitude which
such evidence almost inevitably imparts to a jury unso-
phisticated in the niceties of econoimcs, the justification for.
placing substantial safeguards upon its admission is ap-
parent.

Nevertheless, in the special property sitdation it may
be the only method.**¢

Properties such as schools, churches, transporiation termi-
nals, hospitals, however, exist in a limited number becaus¢
of their specific use characteristic. In the valualion of
property of this type, it is difficult 10 find comparable sub-
stitute properties; therefore, the use of the marketr data
approach is but rarely zppropriate, The cout approach is
usually the most effective method to obtain a value in-
dication for special-purpose properties.

Costs are not the sume a5 value. This is true of original
costs 17 a5 well as reproduction or replacement costs.**
‘The value arrived at by use of the cost approach is merely
a factor o be considered and is not the sole measure of
compensation, =

In New York State where some cases indicated that
classification as a “specialty” is nccessary before the cost
approach can be used,*® it now appears that such approach
is proper in any case if “other evidence of value is testificd
to, such as the capitalization of income and comparable
sale.” ¥t Under some New York cases if a property has

14 Bergeman v, State Roads Comm'n, 218 Md. 137, 146 A.2d 4% L19583;
People ¥. Ocean Shore RR. Co., 32 Cal. 24 406, 196 P.2d 5TG (1948);
Esckman, supra howe 39; Kecley, Spreiad Ffurpose Property Appraising, 16
RicxT OF Way (2} 28 (aApril 1969); R. RATCLIFF, RESTATEMFNT OF AP
PRAMSAL THEORY {Liniv. of Wisconsin i%63} akso published in APpPRAISAL J.
WYeol. 32, No. 1, p. 50 {Jan. 1964), and ¥ol. 32, No. 2, . 258 (Aprif 1950};
1 J. BonemicHT, Tt Varuation o PrRokirTY ch. 9 (McoGraw-Hill 1937),

6 United States v. Benoing Housing Corp., supra sote 13,

1% APPEAISAL OF REAL ESTaTE 28, supra nole 18 see Armsirong, Is
the Cort Approach Necessary?, 31 Avpmstsal Jo (1) T {Jan. 1963);
Kecley, supra note £54; De Graff, supra noe 29. ’

©t Kintner v. United States, 156 F.2d 5, 172 A.LR. 132 (1946); United
Siates ex rel. T.V.A. v. Powelson, 31% U S, 266, ¥2 L. Ed. 139D, E3 5. O
1047 {1542); 5 Nechows § 2010 2 O=mcEel § 209,

v State v. Red Wing Laundy and Dry Chaning Co., 253 Minn, 570,
93 N.W.2d 206 {19%43; 2 ORctw §§ 1BH, JBD, 210; 3 Micpous § 20.2(1}.

Lo United States v. Ceriain Lands, elc., 57 . Supp. %6 (1944)] Joint
Highway Dist. Ko, 9 v. Geean Shore RR. Co., 128 Cal, App. 143, 18 B.2d
413 (1933); Kenneheo Water Dst. v. City of Walerviile, 97 Me, 185, 54
AdlL 6, 6U LR A_ES6 [1902): 4 Miwos § 12,3113 -

wi 1n re Lincoln Sgeare Slum Clearsnce Project, eic., sugra adic 4;
I re West Ave, N.Y. City, supra note 45; Mclcon v, Siate, 31 App. Div.
2d 566, 294 MY S5.2d 352 (1968).

181 WatTato v. William Deckent and Sons, Inc., supra nole 34 see In e
Hube, supra note 119,

15

been classified as a specialty, valuation must be based solely
upon the basis of reproduction costs, less depreciation;
conversely, to be confined solely to the cost approach, the
property must be @ specialty. 1f cost approach can be
used in New York provided that it is used with other
approaches, there is little reason to attempt 1o secure a
classification as a specialty cxccpt'whcre confining value
to the cost approach would result in a value cither substan-
tially higher or substentially lower thar would be indicated
by other approaches. This confining of valuation to a
single approach where a specialty is found is extremely
artificial.>** As previously indicaled, cost is not necessarily
value, and it is difficult to imagine a property, other than
those owned by the public or nonprofit organizations, and
having no income, where factors other than costs would
not be available and material on the issuc of valuc.

The situation is furrher confused by other New York
cases. City of Rochester v. Rochester Transit Corpora-
tion,' for exampie, stated that the cost approach was not
the sole means of evaluating just compensation in the
acquisition of a transportation system, which obviously
was a specialty. Also in the Polo Grounds case,'™ the
court noted that “H the building though a specialty would
not be replaced, reproduction cost ceases to be a measure of
the owner's loss.” The court then proceeded 1o value on a
cost basis even though the facility probably would not be
replaced.

Because of distrust in the method, seme courts have
laid down conditions that must be established before the
reproduction cost method can be used. Sackman says that
the application of the cost approach should be limited as
follows 186

In summary, the rule to be followed is that cost, ss evi-
dence of market value, should be restricted to those cases
where:

1. The property involved is unique,

2. " 0r, it is a specialty.

3. Or, there is compelent proof of an absence of market

data,

If & market does in fact exist, market data is the basic or
ultimate test of value, Tnclusion of the cost approach in
the appraisal is not in itself erroneous, provided it is used
not as the criterion of value but as a check against the
market data and cconomic approaches.

Requisites to the use of the cost approach are stated in
United States v. Benning Housing Corporation ™ as
follows:

But, as 1o three other factors governing the admission of
reproduction cost evidence, there is substantial, if not
compilcte, unanimity, These are: (1} that the interest con-
demned must be one of complele ownership; (2} that
there must be a showing that a substanlial reproduclion
would be a reasonable busittess venture; and {3) that a
proper allowance be made for depreciation.

WI I re West Ave.. N.Y. City, supre note 48; New Rochelie v. Sound
Operating Cotp., tupra noie 48,

s fep Dissent, Rochester v, Svund Operating Corp., 30 App. Div. 2d
A1, 391 MN.Y.5.2d 129 (1968).

1 §7 Misc, 2d 645, 293 N.Y,5.2d 475 (1568).

e Suprrg pote 46.

wn Sackman, supra poie X, As well as case law, statuies moy permil
the approach without Teundation; Pa. S7aT. AnN, 26, § 1703,

W Supra node 14,
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Although uscd in the determination of the Benniny case,
the First requirement of unity of ownership is infrequently
cited. o™

The second requircment stated in Beaning, that repro-
duction wouid be a reasonable venture, was applicd in
Conuncnweaith v. Massachusetrs Turnpike Authority,™
jovolving an old armory. The court indicated that the
reproduction cost method was improper

. . . where special purpose strictures are very greatly out

of date, are no longer weli fitted 10 their particular wvse,
and would not be produced by any prudent owner.

Similar is Port Authority Trans-Hudson Corp. v, Hudson
& Manhattan Corp.'™ where items based on a cost ap-
proach were stricken when the court concluded that there
was no teasonable probability of the railroads being re-
produced as a commercial venture, In Nurstan's Kill
Farm Dairy Co. v. Siaie,™" the court indicated that re-
placement of an identical struciure was not necessary, tech-

nological developments and cconomic trends rendering

building of the same structure unlikely.

One aspect of the requirement of replacement is whether
the improvement is “proper” in view of the highest and
best use of the land. Attempts occasionally are made to
value the land (at higher value) for uses inconsistent with
the continued existence of the improvements,'™* Valuatioo
of the land 2nd the building based on incomsistent uses
should not be allowed.

The cost approach has been described as follows: '™

1. The appraiser estimates the reproduction or replace-
ment cost new of 1he property.

2. He then estimates accrued depreciation, ang deducts the
amount of this depreciation from the cost new, in ordet to
arrive at the depreciated value of the improvements,

3. The value of the land is then estimated and added 1o the
deprecizted value of the improvemenis, to reach an esti-
mate of value by the Cost Approach.

Original costs are rarely used in the cost approach in
condemnation cases, although they may be if the improve-
ments are fairly new.!'?' The usual starting point in valuing
improvements by the cost approach is either “reproduc-
tion costs™ or “replaccment costs.” '** In appraisal termi-
nology “reproduction cost™ is defined as the cost of an
identical facility or replica, and “replacerncnt cost” as the
cost of a property having utility equivalent to the property

s Kpe In e Blackwell's Istund Bridge Approach, 198 MY, 84, 91 M.E.
278, 41 LR.A. (ns.} 411 (19103; United States v. Certan Iaterests in
Property. cic., 296 £.2d 264 (1961); United Slaws v. Tempa Ray Garden
Aprs., I, 204 F.2d S89 (196135 2 Oscri § 191 Sackman, supra nowe 9,
p. 58. *

we Supre nate B,

Ee ) W.Y.S.2d 457, 23t M.E3d 734 {1%67); 50 Misc. 2d 615 271
N.Y.5.2d 95; 4B Misc, 2d 485, 265 N.¥.S.2d 923; 43 N.Y.UL. Rev, 139,
Ser alse Uniled States v. Certain Interests ib Propernty, siepra note 168,

1t Swpra note 47 .

3% Sep Albany Country Club v, State, supre note 480 Norman's Kill
Farm Dairy Co. v. State, sipre note 477 United States v, Cerlgin Lanrds,
ete., supra note 168; see CaLaz, Evistncr Cook § ¥20.

1 From Kiest Estats EnCroloplpia as westified in United Stutes w.
84.4 Acres of Lund, auprd pote MG

174 Spe Assembly of God Church of Pawtucket v. Yallone, swpra notw
9. Use nade of origimd ousls in rule cases differs from that made in
condemnutions: 2 Okobr §204; BoxumGur, sapra sinte 39 Boaonghe,
The Problenr o} Fudicied Volention, 27 Cones. Lo Rrv. 491 Evidence
of original costs has een allwed in condemmaiions:  Kennebee Wales
Disd, v. City of Waterville, supra nole 159, Onandagy, Water Iuist. v,
NLY.W.5, Corp.. supra nuie 95,

W Buth terms are wsed in Kenngheo Waer Pist, v. City of Waterviile,
supra nute 159 See olso Car, Evipenen Cobe § M) I'a. STAT, ANN, 26,
§1-708.

being valued.)™ Obviously, the cost of a physical replica
could differ substantially from a structurc having the same
utitity. The courts gencrally use the term “reproduction
costs™ but do not recopnize the technical distinction be-
tween the two terms.

Courts have required the costs used 16 be those of an
identical structure; i.e., reproduction costs.’ In the case
of fn re 11.5. Commission to Appraise Washington Market
Compuny Property,"* the court indicated that the repro-
duction cost was “. . . what it would cost to reproduce
this building, nat onc that would take its place.”

Again, in Kennebeck Warer District v. City of Water-
vifle 7

We think the inquiry along the line of reproduction should,
however, be limited to the replacement of the present sys-
tem by one substantially like it. To enter upon a compari-
son of merits of different sysiems—to compare this one
with more modern systems—would be to open a wide door
to speculalive inquiry and lead to discussions not germane
to the subject. It is this system that is to be appraised, in
its present condilion and with its present efficiency.

Criticism has been directed against this approach.
Orgel ' states: :

The procedure of estimating the value of an existing prop-
erty by reference to the probable cost of 2 more desirable
substitute is a difficult one even for the expert, and is sub-
ject 1o a wide margin of error. Yet it is no more difficult,
and is subject to less error, than is the procedure of esti-
mating the value of an obsolescent structure by starting
wilh its reproduction cost new und then deducting func-
tional depreciation. Unfortunately, the courts arc more
likely 1o appreciate the former difficultics than the latter
ones, and they are therefore prone to reject the cost-of-
substitute method of appraisal, on the ground that it is too
“speculative™ while accepting the cost-of-identical-plant
method.

Richard Ratcliff in his RESTATEMENT OF AFPFRAISAL
THEORY '** says:

If the structure is obsolete and outdated, na one would, in
fact, reproduce it and a replacement would be so unlike
original as to defy comparison. Under these circumstances,
in no sense can cost of reproduction be equal to value, and
adjustments 1o cost for so-called depreciation are frrelevant,
for a meaninghess figure {cost) cannot be made meaningful
by adjustment {depreciation). ¥f the unadjusted figure did
not represent valie neither can the adjusted figure represent
vilue,

In an article conmsidering the use of the cost approach
in valuing special purpose properties, Joseph F. Keely '™
staies:

It begins with the present cost of a replica thar in all prob-
ability wouldn's be brilt and, lookiny backwards, says that
accrued depreciation has lessencd the valuc of the property.
it begins with an irrutionul hypothesis of total cosls,
equates this with value, nnd makes deduction for costs
consumed to estimatz value left.

Kecly argues that the use of replucement cost (functional

14 AppxArSAL T1RMENOLOGY AND HanpBotk 167, supra note 41, Ap-
PEATSAL OF REat ESTATE 184 (h ed. 1964), senra mne 18,

3 MeCeedle v, Indianapolis Water Co., 272 LS, 400, 0 L. Ed. 316,
&1 S. C1. 144 {1926 Onandaga County Water Awhority v. N.Y.W.5
Corp,, suepre aate 95,

v 205 Fod 450 (1924,

W Supra moke 159

e g DR § 198,

L RATCLIEF, siprg e 154,




equivalent) as a starting point aulomatically makes allow-
ance for functional and econemic depreciation. He argucs
that thc proper method of appraising a special purpose
property is by sturting with the replacement cost, making
an adjustment for future wseful life, and deducting curabie
phystcal and functional depreciation.

There is little case authority approving the use of re-
placement cost.™? Commonwealth v. Massachusetis Turn-
pike Authority *** involved an old armory and the court
felt that ‘it had residual value only. After noting the
danger present in using reproduction cosls not adequately
discounted, the court concluded that it was improper to
allow such costs where such struciure would not be re-
produced by a prudent buyer. In discussing what could
be considered in determining residual value of the old build-
ing, the court said: “The cost of a suitable structure may
be taken into account by an expcrt appraiser in forming
his judgment of the old structure’s residual value.” The
concurring opinion recogaized that the cost of reproduc-
ing the structure was “obviously irrelevant and confusing”
but felt that wnder the circumstances ¢ were replace-
ment costs, ‘

What costs are properly includable in the reproduction
cost figure of the improvement involved? Orgel ** indi-
cates that the method should be to ™. . . First estimate the
cost of materials, then to add the cost of construction and
all npecessaty overheads” 'The APPRAISAL OF REAL
ESTATE **¢ slates that therc are two kinds of costs: direct
costs, which includes materials, wages, and salaries, as
well as the contractors’ overhead and profits; and indirect
costs, which include architect's fees, other outside profes-
sional services, taxes, insurance, administrative cxpense,
and interest during the period of construction.

Banner Milling Co. v. State ¥ indicates thal COsts should
include “the cost reasonably nccessary, cxpended in bring-
jng the miller factery into working condition.” Discussed
in the Banner case are architect’s fces and making and
revising plans and compensation paid to engineers 1o
carry out such plans. Included in the case of {n re U.S,
Commission 1o Appraise Washingion Market Company
Property ™ were a builder's commission of 10 percent,
bond costs of 1% percent, and architecl’s commission of
6 percent.

Puget Sound and Light Co. v. P.U.D. No. I 1% held that
inclusion of a general contractor's bond and his profits was
proper only when the general contractor, if employed,
would cffect corresponding savings to the owner of material
and labor costs. It is unclcar. what this means or why this
requirement is present. The court in the Puget Sonnd casc
did instruct that general overhcad costs and similar charges
were to be considered, '

e Keely, supra note §54,

1w See Butler Rubber Co. v, Mewark, 6§ NI 32 (1897}, discussed in
| OrGeEL § 198; Norman's Kill Farm Dairy Co. v, State, supra poie 47
Assembly of God Church of Pawtucket v, Valisne, sepra note 7%, in Chi-
cago ¥, Ceorge F, Harding Collection, suprd ®ole 6, the “replaceeent”™
proposed by the city was found o be doss than a Funciional cquevalent.

L Xuprd noie 8. )

s 2 Oroed. § 193,

1w AppRarsal of Real ESTATG 19E, supra nods 18,

1 Supro note 15.

W Snpra note 5.

e §33 F.2d 286 (1941).
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Where the cost approach is used, a proper deduction
from reproduction costs generally must be made for
depreciation.”® The types of depreciation are physical,
which is physical aging and wear and ear, functional, and
cconomic. The latier two have been referred to as “obso-
lescence” and have been described as follows: ™2

Obsolescence is divided into Lwo parls, functional and eco-
nomic, Functional obsolescence may be due to poor plan,
mechanical inadequacy or overadeguacy due to size, style,
age, etc. It is evidence by conditions within the property.
Feonromic ohsolescence is caused by changes external 1o
“ihe properly, such as neighborhood infilirations of in-
harmonious Zroups Of property DsCs, legislation, etc.

Concecraing  physical depreciation, the “inspection”
method of determining physical depreciation was approved
in the case of the Washington Market Company Prop-
erty. 1 The court noted that allowance should be made
for such depreciation, which the court termed “inherent
depreciation.” In  State ex rel OWWS. Co. v
Hoquiam,"* the objection was made that enginecring
witncsses should have applied the “sinking fund” rather
than the “straight line” method of determining deprecia-
tion. The court concluded that the guestion was one of
facl rather than law and stated, “These various methods
are not rules of law and should not be considered as such.”

Some cases have been hesitant in applying functional
depreciation or obsolescence. In the Washington Market
Company case,’®t the court felt that in that particular case
such chould not be considered independently. In Trustees
of Grace and Hope Mission v. Providence Redevelopment
Agency*¥* the court held that as a condition precedent 1o
the admission of functional depreciation there should be
a showing that “because the property or some portion
thereof is becoming antiquated or out of date, it is not
functioning cfficiently in the use for which it was con-
structed or renovated and to which it is dedicated at the
time of taking.” In the Trustees case the structure had
been Tecently renovated and there was no showing of
depreciation except wear and lear.

In Harvey Schoel v. State,** however, indicating that
functional handicaps of the building should be considered,
the courl said:!*" ’

Functicnal depreciation in the court’s opinion must be
given consideration as affecting the condition or wility of
the premises in order to arrive at a proper assessment of
damages. ¢

If an owner is 10 reccive valuc that docs not include better-
ment, recognition should be given to functional and

i Commonwealth v, Massachusetts Turnpike Auihority, stpra polc B
Massachusetls v. New Haven Duevelopment Co., supra noe 129; Slale v.
Red Wing Laundry ang Dry Cleaning Co.. supra note 158; see 1 ORGEL
§ 199,

w1 Adams, Analysis of Fuctors Influencing Value, 31 ArPRAISAL J. {2)
239 {Apr. 1969)7 APPRAISAL TURKMINULOGY AND HANDBOOK, skpra nole 85,
u Suprd xode 178,

e Xaprd pate 154,

e Syprd noae 178,

wi 21T A ATHR (1954,
e Syupre nole 48,

WT Aecord: Depactment of Highways v. Owachito Parish Schooal Board
{La.), 16F 5.24 397 (1%6d); Assembly of Ged Church of Fawlucket v,
Vallane, supra nete 790 Uniied Stales v, Certain Property in Borough of
Manhuttan, 403 EXd B00 (196K} Gales, Obselescerive in Church and
School Propertics, © APPRAISAL AND WALUATIGN MANUAL | American So-
giety of Appraisers 1961},
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economic deficiencies that lessen the value of his property.
The most vexing probiem in applying the cost approach
is the determination of funclional and economic obso-
lescence. In assessing the value of a church, for cxample,
the appraiser will have to cxercise some effort and ingenuity
in determining what clements affecting the wility of the sub-
ject church are supetior or inferior to similar churches.’#?
- Each church may have its own necds, however. Ulimate
determiration of the amount of depreciation will rest on
the appraiser’s judgment, assuming that the appraiser has
made an adequate investigation of the factors that affect

the utility and enjoyment of a particular property and that-

he has attempted to gawge such factors of the subject
against what might be considered as the norm in properly
improved facilities of the same type. Use of a formula
solution should step where it purports to solve problems
that are essentially maiters of knowledge, experience, and
judgment.19#®

The case of In Re Polo Grounds Area Project,*™ which
involved the taking of a stadium and its parking area,
iliustrates the problem of gauging depreciation. Value of
the stadium, which had been abandoned by its home team,
the Giants, was strongly disputed. The tenant, who under
agreement with the landiord would receive 85 percent of
the award for the improvement, placed its wvalue at
$3,930,000.00, whereas the landlord and the condemnor
gave it almost no wvalue. The cost approach was used
although the appellate division of the Supreme Court
stated that this method should not be used if a building,
though a specialty, would not be replaced. The appellate
division differed with the trial court dnd using deprectation
in excess of 90 percent, valued the improvements at
$100,000.00, plus $75,000.00 scrap value. The Court of
Appeals reversed, sustaining the original verdict of
$1,724,714.00 based on 70 percent depreciation.  Ap-
parcntly, no consideration was given to the capacity of
the property to carn income, upen which there was some
proof. Kahn argues that the owner should have been
required to show a reasonable nced to replace the use;
otherwise, normal approaches should control.?** Kallen-
bach, who is critical of the action of the appellate division,
sugpests that value to the taker might be considered in
this situation because the city for a time continued 1o use
the property as a ball park.=?

The cost approach has been much criticized. It is
mechanical from its inception. Reproduction costs of a
building may have no correlation whatever to value,
market or otherwise. If value is to be reached, it is by
appropriate allowances for deprcciation. The ultimate
basis of depreciation is the appraiser's opinion, which is
no better than his expericnee, knowledge, and judgment.
As a practical matter, failure 1o recognize depreciation is

wa Smith, Valvation of Modern Charch Properties, 34 Appraisat ).
{2) 201 (Apr. 1966).

wi Sre The Appraisers’ Diterima (Editoriol), 35 Apphagsarn ). -(3) 380
{July 1967); Guthrie, Value-fn-Use (Institutional Property), % Runt oF
Way (&) 56 (Dec, i968), for & mathematical calcolation of value-inuse.,

*a Supra note 45,

= Kahn, The Polo Grounds and Speciol Purpoze Properly Valvabion, 15
Ricur oF Way [5) 10 (Dct. 1968},

¢ ., KALTENBACY, Just CoMrChsation, 31 (July 1967).

to the owner's advantage. Some indefinitencss of deprecia-
tion might be avoided if the starting point were replacement
cost; i.e., starting with a building functionally equivalent
to the subject. Nevertheivss, the cost approach is the only
method that can be uscd on some special purpose propertics
that do not have production of income as their purpose,
A possible alternative, as suggested later, is to more
extensively apply the doctrine of substitution; however,
neithcr owners nor condemnors may wish 0 commit
themselves to this allernative.

SUBSTITUTIOM

The only theory of valuation unique to special purpose
properties is- that of substitution, or the “substitute
facility doctrine.” The docirine’s origin is legal, from the
reported opinions, and not from appraisal theory. It has
risen in recognition of the nmeed for a measure of com-
pensation for public properties that must be replaced by
their owners. As indicated in United States v. Ceriain

‘Property in Borough of Manhatian:20

[7) The “substitute facilitics” doctrine is not an exception
carved oul of the market value test; it is an alternative
method available in public condemnation procesdings.
United States v. City of New York, 168 F.2d 387, 190 (2
Cir. 1948); State of California v. United States, 355 F.2d
261, 266 (9 Cir. 1968). When circumstances warrant, it
is another arrow to the trier's bow when confronred by
the issue of just compensation.

Public facilities often have no market valve. Highways,
sewerage and water systems, and school facilities are prime
examples. A hypothetical market valuz can often be
found for public facilities; two examples are the market
value of land on which a public school is built or of land
comprising a public park. The argument raised in almost
every case js that the market valve approach can anpd
should be applied. Although the market value measure
might be applicable in some respects, it may be held
inadequate and the substitution doctrine applied. Justifica-
tion is usually that the market value approach does not
provide the indemnity to the owner required of just com-
pensation.®* In the Borowugh of Manhation case " the
condemnor argued that the doctrine should be confined 10
condemnations involving public roads, sewers, bridges, or
similar service facilitics because the value of the land and
the building involved (a public bath house) could be
ascertained by the market value methed., The court
nevertheless held that the substitution doctrine was appli-
cable.

In United States v. Board of Education of Couniy of
Mineral,*® the court said:

Under the circumstances shown by the evidence, it was

% Supra note 197,

* Mayor and City of Baltimore v, United Stares, 147 F.2g 186 (1945);
United Suates v, Cerluin Land in Borowgh of Brooklyh, sapro note 95;
Just Compransation anp tur Punnic CoOMPEMNEF, 75 Yae LJ, 1053:
1 Omcry % 42; OF Dolan, sepra wote 1. The owner received more umder
marker value {han substilution it People v, Cily of Los Angekes, sepra
nole 78, Subslisution is permilted in condemmaulion af parks by agreement
under Cacki. Hwoway Cooe § 1017, See also Stare of Culifornia v.
nited Stales, 395 F.2d 261 {1903},

=% Supra note 197,

M0 Supra node 56,



clearly proper for the jury to take into consideration the
cost of acquiring property to take the place of property
acquired by the goverament, even if that property did have
market value, since severance damage to remainder couid
not reasonably be measured in terms of market value.

Stated simply, the doctrine of substitution is that when
property of a public agency is taken, the compensation to
be paid is. the cost of providing a necessary substitute hav-
ing the same utility as the facility taken.®"

One basis of the required “necessity” is that there be
a legal obligation or duty of the public agency to replace
the facility.?>* This obligation is cited as a justification for
departing from the usual measures of compensation. As
the oblipation of the public agency is a continuing one,
the distinction is drawn between public and private con-
demnees, because the latter usually have no legal obligation
to replace the facility taken. State v. Waco Independent
School District *™ states:

There s a fundamental distinction between obligation
resting on the agency condemning public property, and that
of condemning private property. This distinction lies in the
obligation thereby imposed on the condemnce. For ex-
ample, a private party owes no duty to the public to con-
tinue its Operation either at its otiginal location or ¢lse-
where. It can move, it can stay, or it can liquidate as it
alone sees fit. Not so with a school system charged with a
Jegal obligation to the public, A school sysiem suffering
the loss of one of its schools by condemnation must replace
that school when the facility is necessary to the education
of its chifdren as shown by the undisputed evidence in this
case. This is the lepally imposed duty on the school dis-
trict, and it has no other choice,

The character of the necessity required may be that
of an azbsolute legal obligation to replace the [facility
taken, performance of which might be compelled by a
member of the public being served by it. In United States
v. Wheeler Township,** the court noled, "It is the duty of
the township to maintzin its roads and that duty can be
enforced . . . .”

The duty to replace may not be confined to that which
can be legally enforced but may be based on factual
necessity. In United States v. Certain Land in Borough
of Brooklyn,®1 the court said:

But “necessity” as seen in the usual case dealing with a con-
demned street or bridge, . . . looks lo the pragmalic needs
and possibilities, not to technical minima.

This liberal point of view on the guestion of necessity is
expressed in United States v. Certain Property in Borough
of Manhattan *'* a5 follows:

-

‘Modern povernment requires that its administrators be
vested with the discretion to assess and reassess changing

7 United States v, Board. of Edue. of Mineral County, supre note 56;
United States v. Certain Land in Cily of Red BT, 152 F. Supp. 125
(1961}; Wichita v. Unified Schoot District No. 259, supre nole 95; State
v. Waco independent School Dist., supra nole 95,

M pited States v. Cectain Propery in Borough of Manhattan, supra
aote 197: United States v. Des Moines Counly, 148 F 34 4458, 160 A L.R.
953 (1945), Public ewnership alone, absent necessily is not enouph,
Umited States v. Jones Beach State Parkway Authority, 255 F.ld 129
{1958). ' ?

=& Supra pote 95,

nn 6§ F.2d 977 (1933). See also State of California v, United States,
msf.zd 914 {1948); State of Washington v. United States, 2i4 F.2d 33
(1954). ,

11 Supra note 95, See olio United States v. Los Angeles County, 163
F.2d 24 {1%47).

3T Supra note 19).
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public needs. I application of the “substitute facilities”
theory depended on fnding a statutory requicement, inmu-
merable nonlegal chbligations to service the community
would be ignored. Moreover, the “legal necessity™ fest,
applicd woodeniy, may provide a windfall if the condemned
facility, though legally compelled, no longer serves a ra-
tional community nced. We hold, therefore, that il the
structure is reasonably necessary for the public welfare,
compensalion is measured not in terms of “value” but by
the loss to the community occasioned by the condemna-
tion.

The degree of nccessity required has been described in
some cases as “reasonable” necessity under the circum-
stances.. In Unired Srates v. Certain Land in the City of
Red Bluff,*** the court said;

The ot is not operated by defendant as a mere money mak-
ing proposition, but to fill a public need. ¥ therc existed
a public need at the time of the taking which made it rea-
sonably necessary that a patking lot of comparable facili-
ties be operated in the vicinity, them just compensation
should be an amount equal to the cost of the substitute Jol.

What is reasonably necessary under the circumstances
does not mean what the owner wants or what is desirable.*'+
The burden of showing that other facilities are inadequate
has been placed on the owner.*® Reasonable costs of
furnishing necessary substitute constitutes a question of
fac!__‘_’lﬁ

That the condemnee might be paid on the basis of 2
necessary substitute and then might not comstruct has
been subjected to criticism. Withholding the award until
the condemnee’s costs are fixed by actual replacement has
been sugpested.??” From the condemnor's point of view, if
the substitute is not constructed, the owner appears to be
reociving a windfall. This attitude may be justified on the
basis that if there were po needs under the substitutc ap-
proach, the owner would receive nothing. From the con-
demnee’s peint of view, if the function of substitution is
to determine just compensation—the value of what is lost
—how the condemnce spends the award has no bearing on
the value of that which is taken.

Where no substitute is necessary, compensation may be
nominal or nonexistent.?® The usual situation encountered
is that in which an area, including internal roads serving
it, is taken, and the necessity for the roads,ceases as a
resuit of the taking. '

Strict application of the rule of substitution where the
property has market value can cut both ways. Although
the cosis of the lepal substitute may exceed the market
value of the property in some cases, in others, the market
valuc can exceed the cost of the substitute. Thus, a
situalion can arise in which a public owner may receive
fess than a private owner in approximately the same situa-

2 Supra nole 207, See afse United States v, Certoin Property in

Borough of Manhatan, supru note 1%7.

4 United States v, Alderson, 33 F. Supp. (1944); Uniled States .
0586 of an Acre of Lang, eic., 65 F. Supp. 827 {1944).

it Linited States v. Alderson, id.

¢ Wichita v, Unificd School District No. 259, supra nole 93.

a7y Dalap, sapra node 7, 73 Yare L.J. 1053,

= Sraie of Washinpton v, United States, supra note 210; United Swaales
v. Certain Land in City of Red Blull, supra note 207; United Staies v.
City of MNew York, 168 F.2d 358, ad'z 71 F. Supp. 255 (1948); United
States v. 0866 of an Acre of Land, supre notc 214, See Anno to: Mtasure
of gompensation in eminchl domain to be paid ta sis or muhicipadity for
taking of a public Mighway, 160 AXL.R. 953,
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tion. The latter would receive market valee, but the
former would receive only nominal compensation or
scrap value if there were no necessity to replace its facility,
It has been suggested that the public condemnce should
receive at least market value, as it usually could cease to
use the proporty involved for its “necessary™ function and
dispose of it on the open market.?

United States v, Certain Land in Borough of Brooklyn 220
broke away from the strict substitution approach of “no
necessity—no pay.” At the first ¢rial, the basis of valua-
tion was market valuc, but the case was remanded for
trial op the issuc of necessity, which, if fouad, would have
resulted in application of the schstitute property doctrine.
If it were not applicable because of the lack of necessity,
market value would have been the measure. This rule was
applied alsc in Unrited States v. Cevriain Properiy in Borough
o} Manhatian 22 mvo]vmg the taking of public bath
facilities.

If property is publicly owned but not being put to a
public use, the necessity requirement {and that of replacing
with a substitute of equivalent utility} is not satisfied.
Strict substitution would not require that the condemnee
be paid anything.*** In such 2 situation, the market value
approach has been applied and substitution doctrine re-
jected, ™3

Can unimproved land, in view of the requirement of
pecessity and the occasionally argued reguirement that
there be no market value, be subject to the doctrine of
substitution? TIn United Siotes v, 51.8 Acres of Land
involving the taking of vacant land that was being held
for park and parkway usc, the court refused to apply the
substitute doctrine, holding that it was applicable only to
kighways and utilities, and then proceeded to apply the
mnarket value approach. In United States v. Ceriain Land
in Borough of Brookiyn,™ where vacant property being
held for a playground was being acquired, the court re-
manded the matter ordering a retrial as to the applicability
of the doctrine of substitution to the property.

The substitute facility for which the condemnor is re-
quired 1o pay must be of the “same or equal utility.” 2%
In United States v, Certain Property in Borough of Man-
hatran,®7 the court held: “Exact duplication is not es-
sential; the substitute need only be functionally equivalent,
The equivalence required is onc of utility.” The utility re-
quired may resull in costs in excess of or less than the
reproduction costs or depreciated walue of the facilities
taken.

2w 75 YaLe L), 10653,

=0 Supra nowe 95,

B Supra note 197.

&2 Lee Mayor and City Council of Baltimore w. Usited Stules, supra
note M4, where streets and alieys had never been laid our; State of
Calilorria ¥, United States, supra note 20

2 Segte of California v, United States, supre note 204; Uniled S1akes
v. Jones Heach Parkway, 255 24 319 {1958}, Uniled States v, Stale
of South Dakota Game, Fish, and Parks Dept., 329 1520 465 (19640,
Board of Fducation v, Konawha and MR, Co., 44 W. V1, 71, 29 5.E
503 (1897},

181 F. Supp. 631 (ID67); see Catte. HiGirway Cob § 103.7, aliow-
ing use of subsiitution on public parks by arrevnent,

= Supra nole 95: ser Coniral Schoot Dist. Wo. 1 v, State, 28 App. *

Div. 24 1062, 284 N.Y.5.2d 171 (1967),
= City of Fort Wonth v, United States, 158 F.2d 217 (1951); Stae
¥. Waca {madependent School District, supra note 95, .
T Supra note 197,

In Town of Clarksville, Va. v. United States®*® the
sewer facilitics taken operated by pravity flow. The sub-
stitute required lift stations and a treatment plant, and the
condemnor was requircd tc pay for such a system. The
court noted that the question was “more that of utility
than dollars and cents™ and that the substilute must be
that which the town was legally required to construct,
even though the substitute was more efficicnt than the
system condemned.  Alse, in United States v, Wheeler
Township,*** the government was required 1o pay for the
costs of a road meeting standards that the counly was
lepally compclled to maintain, although the roads con-
demned were in poor condition,

In the partial taking situation in which the special pur-
pose to which the properly was being devoted was destroyed
by the taking, the cost of the substitute may be reduced
by salvage value of buildings and the market value of the
land. In State Department of Highways v. Owachita
Farish School Board,*™ use as a school was completely
destroyed, and the court noted that consideration still must
be given to the residual value of the remainder for purposes
other than a school. Also, in Board of Education v.
Kanawha M.R. Co.*¥ the court noted that the remainder
may have greater market value for other purposes than
value for school vses.

Where substitution is proper, resort cannot be made to
the measure of compensation by use of reproduction
costs.®*> “Cost of cure” in the conventional sense also has
been rejected.*** The exclusionary rules are legal, and a
factual consideration of costs to cure might lead 1o better
solutions in some cases. Practically speaking, substitution
is 2 form of cost of cure.

It has been argued that the costs of a substitute should be
reduced by the accrued depreciation that the facility taken
hag suffered, This approach has been rejected on the
grounds that the utility of the thing taken must be replaced.
For example, in the Wichita case,® it was held that de-
preciation and obsolescence should be ignored in calculat-
ing the cost of the substitute, In State Department of High-
ways ¥. Owackita Parish Schoo! Board** however, the
court indicaled that a substantial reduetion should be made
because of the age and location of the building. Again, in
United States v. Cerrain Properly in Borough of Man-

hattan,#55 the court stated: ,
Maoreover, equitable principles undergirding just compen-
sation require that the substilution cost be discounted by
reason of the benefiy which accrues 1o the condemnee when
a new building replaces one with expired useful years. With
deference {o several contrary holdings, we believe Lhe
amount should be calculated and an appropriate deduction
made.

=198 FoRE 23 (1952).

™% Sypre note X10: see United States v, State of Arkamsas, 164 F.2d
943 (1947), where condemnor required to pay for temporary substitute in
form of ferry.

v Supra nole 197,

=0 Sapra ole 22N

= Jefferson County v. Tennessee Valley Authority, 146 Fad 564 (1%45),
where substitute roads provided by condemnor; United States v, Des
Muoines, supru note 208,

=4 Uindted Stawes v, (F 866 of an Acre of Land, supra note 214,

=v Wichita v, Unilicd Schaool Dist. Mo, 259, supra ndie 95 ser United
States v. Wheeler Fownship, sipra note 210,

== Supra note 197,

28 Supra noke 197,
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In Musheter v. Cleveland Board of Education®' in-
volving school buildings 7! and &3 years old and 2
gymnasium 29 years old, the court held it error to instruct
on substitution and stated that replacement cost less de-
preciation was a morc relisble method.

As previously indicated, courts, in justifying the use
of the substitution approach, distinguish public facilitics
from private facilities because of the public obligation to
repiace. - Does this mean that the substitution doctrine
is not applicable where there are takings of privately owned
special purpose properties? ** One argument presented
against this treatment is that the owner is giving up his
property agaihst his will and should not be compelled to
mitigate his damages by acceptance of the substitute prof-
fered by the condemnor.®® A second reason is that the
possibility of the private owner's securing the substitute is
uncertain, Nichols #** says:

The prospecl of restoring the property lo its original con-

dition must, however, be reasonably certain; the owner is

pot bound to enler upon a doubtiul or speculative under-
taking for the reclamation of his property.

Also, in the private situation, the couris have indicated
that in a “"cost to cure” sitvation, restoration must be
possible within the fimits of the remaining property. Again
in Nichols: 2!

So, also, the restoration must be possible without going out-
side the remaining portion of the tract in controversy. The
owner's right io compensation cannot be made to depend
upon the question whether adjacent land could be easily
bought.

This distinction recently was recognized in St Patrick’s
Church, Whitney Point v. Srate,#* in which the condemnor
attempted to arrive at the value of the vacant land taken
by showing the price of a picce of property recenly
purchased by the church and deducting therefrom the
chaimed value of a house on this new property. This case
is to be contrasied with Central School District No. T v.
Stare,1* where the value of a taking from vacant land held
for school uses was arrived at by making adjustments in
the price paid fer a substitute site.

It has been argued that the use of the substitute approach
might work material hardship on the property owner. He
might be compelled to accept a substitute thal was not
desirable to him.2*t If substitution is considered as & mea-
sure of compensation, however, the owner may be better
off accepting this measure rather than receiving a strict
application of the market valuc measure that would not
compensate for special values that the owner may have in
his land.

17 17 Ohio 51, 2d 25, 244 N.E.2d 744 (1969),

= Casey involying private properly thot refused Lo apply substitution
inctude Albany Cooniry Club v. Swate, supra note 48; leflrey v. Osborne,
supra notc 50, See wlse caclier cose, Jeflery v. Chicagd and M. Elec. R.
Co., 138 Wis, I, 119 . W. 79 {1909); 5t. Apnes Cemetery ¥. Stawe, supra
note 19; State v. Lincoln Memory Gacdens, 1oc., supru nite [20.

»w State Highway Depi. v. Themas, 115 Ga, App. 372, 154 S.E.2d 812
(19673, held that ¢ost of substitute fees not relevint as landiady couhd
not be competled to kease other properly mginsg ber will; Si Padhick’s
Church, Whitney Point v. Siale, 30 App. Div. 2d #73, 794 N.¥Y.5.24 275
(1968); 715 Yact L, 1053, Dolan, siepre dote 7. : '

2o 4 NcwoLs § 1422,

e d Nichods § 14,2472,

N2 Supra now 239,

su Supra nate 125, ,

W Supra nole 239; KaLTenmach, Just CoMPENSATION 13 (Jan. 1569).
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The idea of compensation arrived at by a conasideration
of the cost of a substitute property has been applied in a
number of cases where private property is being acquired.®®
It may be done under the guise of the market data ap-
proach, the court considering the cost, as cvidenced by
sales of similar propertics, of a substitule site, or the costs
of curing dcficicncics in improvements caused by the
1aking.

In 8¢ Louis v. 51 Logis IN. & 8. Ry. Co.*" a lead
company was atiempling to claim substantial damages to
its property caused by the taking of one of its corroding
yards, and there was proof of lands contiguous to the
owner’s property for sale and available for use with the
remaining property. The case discussed compensation in
terms of expenditures to preserve the use of the remainder,
concluding that such compensation should be limited to
cases where only part of a tract devoted 1o a special use
is appropriated, and stated:

Far, we repeat, in no case can the owner, for the conveni-
ence of the condemnor, be required to swap lands, or to go
into the market and buy other lands in licu of those taken.
But in & case where the taking of a part of a iract which is
devoted to z special use results in large depreciation in
value for that special use, the measure of that depreciation
ought to be the sum required to be expended in order to
rehabilitate the property for such use, or replace the plamt
in statu gquo ante capiendum; provided, of course, that re-
habilitation in such manner be practicable.

The case then approaches the costs of a substitute in terms
of prices of adjacent properties:

In cases where no avazilable property is owned by him
whose land is taken, the price at which other lands adjacent,
equally as valuable intrinsically, as convenient, as economi-
cal in use, and as accessible, and which can be bought, may
be shown as measuring the amount of depreciation to which
the lands damaged but not physically taken, have been sub-
jected.

InState v. Dunclick, Inc.,*'7 the condemnor was attempt-
ing to establish availability of adjacent lands owned by it,
and the court, in finding its offer in this respect inadeguate,
stated:

[11 The consideration to be paid, or conditions under which
the conveyance lendered could or would be made to appei-
lants, the cost of improving the claimed available land 10
make it adaptable to appellants’ use, the cost of readjust-
ment 1o appellants” plant to make practical use of the new
location, or what sum would necessarily be required 1o be
expended in order to rehabilitate the preperty for such use
and replace the plant in status quo aniec capiendum were

*: Edgcomb Steel of Mow England v, State, supra note 123; Fiest

National Storcs v. Town Plan and Zoning Comm'n, supra note 12Y, Green
Acres Memorial Purk v, Mississippi Stae Highway Commission, 246
Miss. B55, 153 So.2d 286 (1963), where the cemetery had statutory
authority o condemn; see Wichita v. Unified School Dist, No. 259, supra
nole 95

In the private sector as well as (he publie seclor, the tule of subsi-
tulion has bcen applicd where evidence of market value was missing.

Seée Mo, Copt: ANN. AL 33A, § 5(4), saling that walvation of churches
shall bue the reasonable vost of substantislly similar structure al anather
Jocation provided by the subject church plos dumiges Tor land tuken.
This differs from true substitation, which would reguire compensilion [or
the land in texms of the cost of the view site, Re Hrandord Gol! und
Country Club v. Lake Frie and N.RW, Co., supra nole 119; St. Louis
v. Paramount Shov Mg, Co., supra pote 50; Wiess v. Commoenweahh of
Sewcrape, 152 Ky, 551, 151 S.W. 967 (1913}

272 Mo. 80, 197 5.0, 107 {1943},

= Supra note 50,
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rot shown, If respondent desires to prove facts for the
purpose of mitigaling or minimizing the damages sustained
to the remainder, proof of availability of other land adja-
cent to appellants’ plant, standing alone with nothing more,
is insufficient for such purpose. I other available land can
be acquired and proof is submitted provirg that the ac-
quiring of such land and the adjustment of appellants* plant
as above outlined would minimize the damages, such evi-
dence should be received to 50 minimize or lessen the dam-
ages sustained. B

A similar ruie has been applied to grazing lands in
Utah:3#

.« . Where severance damage is sought to 2 remaining
tract on the theory that the taking has -depreciated the
fair market value of that tract there must be proof that no
comparable land is available in the area of the condemned
tand.

The above cases involving private properties use the
werds “substitute™ and “substitution.” None of them
reaches the stzge of a complete application, involving both
land and improvements, of the strict substitute property
doctrine as applied in public property cases. 51 Louis
and Dunclick did involve the use of abutting lands as
substitiutes. Most other cases, when talking of substitute
lands, probably mean the market value of such substitute
usually pauged by the market value of the land taken. As
to improvements, the equivalent utility and necessity re-
quirements found in public property cases have not been
discussed in cases involving private owners, When speak-
ing of the cost of providing a necessary substitute for
improvements znd land taken, the usval private property
situation is applying “cost 1o cure.” *¥ An inquiry in
costs of a substitmte rthat wili provide equivalent utilily,
recognizing depreciation, might be more fruitful than the
cost approach in arriving at just compensation to be paid
to the private owner of a special purpose property.

In some cases, the original condemnor actually has
secured the required substitute property with the agree-
ment of the condemnee. Whether such a seccondary taking
is proper has been the subject of several cases.”>® Whether
the original condemnee, if a private owner, could be com-
pelled 1o take this substitute in licu of money is guestion-
able.202

To summarize, substitution or the substitute property
doctrine is a device used 1o enable public condemness to
be made whole, in that it gives them sufficient funds to
build a necessary substitule for the facility taken. In terms
of market value, this procedure may mean 4 loss 10 the
condemnee if a substitute is not neccssary. In such a
situation, a privale condemnee may reccive more favorable
treatment than does a similarly situated public condemnee,
The Brooklyn and Manhaitan cases have taken the position
that the public owner should receive costs of the sub-
stitute or market value, whichever is higher. These cases

®A Provo Waier WUser's Ass’'n v, Corlson, 103 Litah 93, 133 P24 TI7
{1941); Seuthern Facific Co, v. Arthur, 10 Nhah 2d 104, 352 P.2d 693
{1960); Sule v. Cooperavive Sccurity Corp. of Church, Utah, 247 P24
269 (1952).

3 First Malionat Swores v. Town Plan and Zoning Comm'n, supra
nole 122,

oo Williams, Substitute Conde

. M Can. L. Rev. 1097 (1966);

2 Nicnols § 7.226.
%L} Nicqoas § 8.2; see Stote v. Dunclick, Inc., supra note $0; Jefery v,
Chicago and M. Elec, R. Co,, supra note 234,

and others have also recognized depreciation in arriving

at the costs of the substitute. The word “substitution™
has been applied to private properties, but there is insistence
that the availability and price of the substitute be certain.
Truc substitution in terms of the cost of a facility, includ-
ing improvements, that has cquivalent utility to that taken
has not been used in a private property case, A considera-
tion of the costs of equivalent utility in a taking of private
properly might be more likely to result in equivalent value
than in applying market value.

THE INCOME APPROACH

- Distinction is drawn between income from z business con-

ducted on the subject property and income from the
property itself {rental}.?s Generally, evidence of income
from a business conducted on the premises is not admissi-
bie.®** However, evidence of reasenable rental from the
property, as distinguished from the business, and indica-
tions of value arrived at by the use of the income approach
using such rental often are admissible.?*' In some jurisdic-
tions, such evidence is allowed in any case.™® In others,
a foundation indicating that sales evidence is not available
or that the property is special purpose must be laid before
such proof is allowed.-

The income approach 1o valuation usuaily consists of
arriving at an independent value of the land involved and
adding to il the value of improvements arrived at by pro-

‘cess of capitalization, i.e., converting reasonable or actual

income at a reasonable rate of return {capitalization rate)
into an indication of value. Land and improvements may
be capitalized logether in a single process, st

In some jurisdictions and sitvations, the income from
the business conducted on the property and values arrived
at by using such income may be admissible. This is another
area in which the courts have, of necessity, been more
liberal in the allowance of proof when dealing with special
purposc properties.*” Nichols *** indicates: “Where prop-
erly is so unique as to make unavailable any comparable
sales data cvidence of income has been zccepted as a
measure of value.”

2 Bergeman v, Stale Reads Commission, supra note 154; CJ. V1. Star.
AN, 10, 4 Z31(a}, atiowing comp ion for besi (308

=55 Micnors § 19.3; 1 OrooL § 162; 65 ALR. 456; see Shelby County
R-1V Schoot District v. Herman (Mo,) 395 5.W.2d 609 (19%65), where
the court said:

Evidence derived from a commercial business upon land 1dfken for
public use s ordinarily inadmissibie as a basik upon which Lo ascer-
fain markel value in a condemnation proceeding betause It is 100
specuiilive, remote, and uncertzain.

See Cactk, Evibence Cape § 819, Pi. STaT. ANN. 26, § 105,

w2l AL RId 724, 4 Nicsors § 123122, saye capitalization of rental
of the subject “forms one of the best wests of valoe™; T OnceL § 142; see
CaL, EvierxceE Cooe §§ 817, B18; Nev, REY. Star. H0.110{e}; Pa. S1aT.
ANN. 25, § 1-705, 5.C. Cope, 25-120(5) (1962},

2523 A LR 724, T24.

=4 AppRarial OF ReaL EsTate, supra note 18,

1 Iy re Zicgler's Pevtion, supra note 14, indicatiog . . . the detetmi-
nation of valee in condernnation proceediogs i not & matter of formula
or artificiz]l rukes but of sound discretion based uvpon a consiceration of
&l the relevant facks in 2 particular case,”™ State v, Sufficld and Thompson
Bridge Co., B2 Conn. 46, 74 A, 775 (1909). Ser Siate Department of
Iighways v. Robb (Dkia.), 454 P2 313 (1969), indicating admission of
evidence of lncome was within the sound discretion of the court as bear-
ing on fair market value but not 10 establish lost profits {drive-in muvic).,
St Lonis v. Union Quarry snd Construction Co. (Mo, J04 5.W2d 300
{1965). See utility coses annotated in 68 AL R.2d 393,

®h 4 Nicnous § 12,3121,




Authorities are divided on whether income is a criterion
‘of value or evidence of valuc.®® Ajthough income, or the
income approach, is admissible, it should not be treated
a5 the sole factor, but mercly as evidence in fixing the
value of the property.®® In Moss v. New Haven Develop-
ment Company,™* in response to an argument that the
income approach was the only approach, the court said:

Mo one method is controliing, and consideralion is required
to be given all factors which may legitimately affect the
determination of vaiue.

Also, in Record v. Vermont Highway Board *% in dis-
cussing the income approach:

No hard and fast rule may be laid down applicable fo
every case as to whal elements properly ealer inlo con-
sideration in determining the marketr value of property in
every case,

Evidence of income from the property or a business
conducted thereon may be admissible on the issue of .uses
to which the property is adaptable”® Courts frequently
have recognized that the “productivity” of the property is
a factor that would be considered by a willing buyer and
that, therefore, the income is a proper factor io be con-
sidered by the jury. Ia State Roads Commission v. Nove-
sel, 28 the court said:

Busipess profits, it is well recognized, are no sure lest of
iand value for they depend not enly on location but on
other factors; the same location may be fruitful of profit 10
one znd pot 5o 1o another. This does not mean, however,
that in determining the value of the land no consideration
is to be given to its productive capacily which, in such cir-
cumstances as are present in this case, has an important
bearing on value, 4 Nichols on Eminent Domain 3rd Ed.,
§12.312 [1); 5 Nichols, #19.3 {1} and [4]; 1 Ourgel on
Valuation under Eminent Domain 2nd Ed., § 164.

As a practical matter, a prospective purchaser would hardly
fail 10 consider whether or not the business conducted on
the premises had proved profitable, for this would be a
measure of the desicability of the location, if not to him
then to other purchasers. The precise weight (o be ac-
corded to this factor is a matter of judgment on which ex-
perts may differ, and of this the jory is the final judge. . . .

Also, in Sanitary Dist. of Chicago v. Pirtsburgh, Fi. W,
and C. Ry. Co.,2% the court stated:

One of the important considerations in ascerfaining the
value of property which has no market value is its produc-
tiveness and capabilities for yielding profits to the owner.
The court admilted evidence of the extent of the business
done at the terminal station, and witnesses for the defend-
ant based their estimates of the value of the whole. prop-
erty, the parl taken and the damage to the residuc, upor the
business handled at the station and the profits of such
business. It is insisted that the court erred in-admitting
such evidence, which enabled the witnesses for the defend-
ants to arsive at an intelligent cstimate of the value of the

e 5 NicHoas § 19.1; 165 ALR, #62.

s Lebanon aad Mashville Turnpike Co. v, Creveling, supra note 42;
Stanley Works v. New Britain Redevelepment Co, (Conn.), 230 Al 9
{19567): United States v. Cerfain Intetests in Property, ele., supra nate
138, ’
%4 Supra note 129, See also In re James Madison Houses, supre note

A4,
= 3] Ve 230, 159 A2d 475 (1959}, construing V7. STAT. ANN, §121
w1 Nicaows § 191

I .
11T Me, 352, 102 AL2d 563 {1954).
= Synra note 96,
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property. We think there was no error in admitling the
evidence, Although the profits of a business do not deter-
mine the value of land, it is proper 1o show, in arriving at
the market value, that it is valoable for ccriain purposes
and productive to the owner.

Such inquiry bears on the value of the land, not the busi-
mss_::as

The approach also has been followed in cases where the
nature of the business is such that the income is produced
assentially by the land, such as income from a parking
!ot}&?

Also similar are the cases where a portion of the prop-
erty held for future expansion is taken. Here the courts
have permitted an inquiry into the business as bearing on
the effect on the value of the remaining property.:*

Courts often recognize enbancement of land value by
business conducted on the property as justifying inquiry
o the income produced on the property. For example,
in King v. Minneapoliz Union Railway Co.™ the court
noted that a business had been conducted on the property
for a long time and had increased its value. Cases have
permitted this approach, allowing references 10 productivity
of the business but not to specific tems of profit, loss, and
expense.2®® Logically, how much the property is enhanced
by the business would depend on how much business is
done and how much the profit is. The real bar to this
inquiry probably is reluctance of the trial court to embark
upon collateral inquiries that might unduly prolong the
trial, have no relation to value, or simply confuse the jury.

A justification often given for the exclusion of evidence
of business income is that it tesults in a valuation of the
business where the business is not being taken.?* Where
the courts recogpize that the condemnor is taking the
business, inquiry into its income and cxpenses is proper.
This necessity is generally recognized in utility cases where
the condemnor continues the busincss being acquired ™
Receiving the benefits, there is no reason why the condem-
nor should not pay. “Going concern value” and values of
other intangibles are allowed.*™ Often, however, an
owner's business is destroyed by the condemnation and he
is left with no possibility of restoring it. In refusing to
pay, the court may say that the condemnor has not
“acquired™ the business.?™ This proposilion is contrary
to the position generally taken that the measure, of compen-
sation is the owner's loss, not the condemner’s gain?™s
Another justification given i3 that business is not property
in the constitutional sense, which is concerned with the real

2w 81, Agnes Cemetsty v. State, supre note 79; St. Louis v. Paramount
Shoc Mig. Co., supre nots 30, Kan. Stat. ANN. 26513 (4), allows a
consideration of “productivity™; such sppears improper under Cal. Evi-
oEncE Cobk § 822 (e},

=1 Eisepring v. Kansas Tumpike Avthority, supra notc 80, Private Prop-
erly for Municipal Couns Focility v. Kordes, Mo, 431 S.W.2d 124 (15968};
$t. Louwis v, Union Quarry and Consyucion Ca., supra note 257, Trenton
¥. Lenzner, 16 N.E 465, 109 A2d 409 (1954); see cemctery cases, “The
Income Approach™ in Chapter Five,

wn Producet’s Wood Preserving Co. v. Commissioner of Sewcrage,
suprd note 50, 5t. Lows v, Paramount Shoe Mfg. Co., sapra note 30.
Wiess v. Commissioners of Sewerape, piprz note 245, Edgeomb Steel of
New Enpetand v. Stite, sopra note 123,

=m 32 Minn, 224, 20 MW, 135 (1884).

= |.ORGEL § 364,

= Chicago v. Farwell, Jupra notc 47; § Micwors § 19301,

g8 A LR W2,

md, See Nen, Roy, STat. W0-650 and 76-703.

m Ranner Milling Co. v. State, supra aole 15,

w5 See suprg note 11,



property.2™®  As a result, the owner fails to receive an
equivalent valuc for his property. Recent legistation, to
some extent in the arcas of moving costs and to a lesser
exlent in costs of rchabilitation, has given some relief to
the owner.27¥

In recent cases. there has becn some recognition that
owners should be compensated for business losses. One
arca in which this course has been pursued is that where
the business is essentially the property. In City of St
Lowis v. Union Quarry and Construction Co.,*™ the prop-
erty was an abandoncd quarry that was being used as a
garbage dump, and the count allowed evidence of net
income derived from this usc, stating:

[13] The general rule, however, must be given an exception
&x necessitate in this case, where the business is inextricably
related 10 and connecled with the jand where it is located,
so that an appropriation of the [and means an apprepriation
of the business; where the evidence of net profits apparently
is clear, certain and easily calculable, based upon complete
records; where past income figures are relatively stable, av-
erage and representative, and fulure projections are based
ppon reasomable probabifity of permanence or persistence
in the future, so that conjecture iz minimized as far as pos-
gible, and where the body fixing the damages would be “at
a loss to make an intelligent valpation without primary
reference to the earning power of the business.” Orgel,
supra, § 162, p. 655.

Another example is Privaie Property for Municipal
Courts Facility v. Kordes*™® where a parking lot was
acquired and the court allowed capitalization of the Jot
income, noting that the owner's business was being appro-
priated.

In Kimball Laundry Co. v. United States,** the laundry
plant was condemned for a temporary period, the issue
being compensation for trade routes lost 10 the owner as a
result of the taking. Although recognizing such loss to
be of an intangible, the court conciuded that the routes
had been taken and must be paid for, noting that the taking
was from year to yeer and that the laundry could not
relocate without the prospect of ending up with two
laundry plants.

Other jurisdictions have not confined such holdings to
the (emporary taking situation. In the case of fn re
Ziegler's Petition,®! loss occasioned by interruption of
business was allowed, the court noting that whatever
damage it suffered must be compensated and stating: “To
recover damages from business interruptions, the proof
must not be speculative and must possess a tcasonable
degree of certainty.” *

In Bowers v. Fulton County > involving a small office
building occupicd by 2 bookkecping and tax service and

8 tee Kimball Laundry Ce. v, United Siales, swpra note 13; United
States v, Penry Motar Co,, supra note 8.

w2730 LLS.C.A. § 501 &/ seq., and supplementing Tepislation by the vari-
ous Ktates; see VY. STat. ANN, 19, §221(2), ailowing businuss iosses
generally.

™ Sppra nole 257,

T Supra note 267,

= Sypra note 13.

i Supra note 14, Aceord on certainty: Sheiby Counly R-1V School
District v. Herman, xapra nole 253; this case also makes the guestionable
holding thal wse of the inceme approach is nmot valid in 2 partial 13King.

#d Supra note 09, Accord: Housing Authority of Sxyanna v. Savanna
Eron Wuorks, Inc., suprg note 10K, Turning on parficulae Florida ststute
was State Hoad Depanment v, Bramletl, swpra noie 100,

an insurance office, evidence was submitted that there was
no comparable property in the same_arca; and the court
allowed proof of loss of business upon moeving to a new
location as well as moving costs. A more extensive con-
sideration of business income would result from the appli-
cation of VT. STaT. ANN. 19, §221(2), which allows
compensation for business losses,**?

Distinctions arc drawn between past income and hypo-
thetical future income, the latter generally being rejected.®
In Gruceland Park Cemetery Co. v. City of Omaha* a
cemetery case, the capitalization of anticipated profits was
held improper. The court noted that current profits set a
dependable foundation, whercas anticipated profits did not,

Consideration bas been given to capitalization rates used
in valuing various special purpose properties. The question
is one of lact,”*® although appellate courts, presumably
dependent on focal practices, have reversed or modified
capitalization rights used by lower courts.** In United
States v. Leavell and Ponder, Inc.,™ a Wherry housing
case, the court rejected a capitalization rate of 4% percent
{arrived at by using an FHA rate, plus % percent for
mortgage insurance) as “ridiculous,” indicating that a
prudeat investor would not invest his equity in FHA-
controlled low-mortgage rental housing with all its inei-
dental hazards. The court allowed use of a capitalization
rate arrived at by considering large apartment buildings,
stating ‘that capitalization comprehended the use of rates
realized on comparable investmenis.

When dealing with special purpose properties that pro-
duce income, some inquiry into income may be legitimate,
Assuming that the business being conducted was losing
money and proof were confined to the cost approach, a high
value might be indicated.®™® Depreciation could not be
properly determined absent an jonquiry into the capacity
of a property 1o earn money. As a practical matter, the
inquiry in the market is “what will the property eara?”
The extent of zllowable collateral inguiry, however, must
be subject to the control of the trial court. Proof of income
could result in prolonged and fruitless inquiry at trial.
There must be some recognizable correlation of the amount
of business done to the value of the property, The business
may be too complex to permit this; an example would
be the partial taking of a General Motors assembly plant.
Some restriction in proof obviously is nccessary. The pro-
ponent should be obligated to establish that his proffered
proof is relevant to the issue of value.

a4 Jneluded among cases construing this sectlon are Record v, Ste
Highway Board, supra note 262; Fiske v, State Highway Board, 124 Vi
87, 197 A.2d 740 (1961): Pennsylvania v. State Highway Board, 122 Y.
290, 17¢ A2d K10 {1961); and Smith v. State Highway Board, 125 Vi,
54, 200 A2d 495 (I965).

=i 5 NickoLs § 19.3[6]; 1 ORceL 5 L6), 186,

oG Supre noie 95. Giving as a reason for eaciuding the income approach
in valuing cemeteries because it involves a consideraron of future profils
are Green Acres Park v. Mississippi State Highway Commission, suprag
note 245, and Dawn Memorial Park v. DeKalb County, 111 Ga. App. 429,
142 S.E.2d 72 (1965},

e St, Apnes Cetetery v, State, supra note 79,

w Ser Dlincese of Buffaie v, Swaic. supra nole 63, United States v,
Leavell and Ponder, 1o, infre note 248,

e 286 F.2d 348 (1961},

o Sep alvo Likins-Eostce Monterey Corp. v, United States, supra pote
144; United Staws v, Whirchurst, 317 .24 %65 (1964), In the Likinse
Foster cuse arnd Wimiton v. United States, supre nole 12, copitalization
raie arrived ot by considering sales of other Wherry projects was utilized;
see United States v. Certain foteresis in Properly, 239 F, Supp. 822
(1965).

i




COMPETENCY OF WITNESSES

Rules concerning competency of witnesses in special pur-
pose properiics are the same as in other cases. No review
of all cases relating to the issue of competency is made
hercin. Attention is directed fo the extensive annotation
beginning on page 7 of 159 AL.R. A scction entitled
“Special-Use Property™ begins on page 64 of this annota-
tion.‘-‘” .

Objections to competency of expert witnesses in special
purpose cases usually take one of two forms: ‘the con-
demnor objects to the competency of a “lay™ witness testi-
fying to value of 1he subject property for the particular
use being made of it; or the owner objects to the use of
conventional real estate experts to valuc his special purpose
property.® In either case, a proper foundation showing
the witness's knowledge of the property and of values must
be laid. The guestion of competency is for the trial judge.??

First Baptisr Church of Maxwell v. State Depr, of
Roads *** recognized this rule and stated that mere famili-
arity with the physical structure and location of the church
involved was not cnough. A funeral director was not per-
mitted to give an opinion where he had no experience with
and knew nothing about the prices paid for land developed
as a cemetery.®® The city's witness in Chicage v. George
F. Harding Collection was held 10 lack the required famili-
arity with the property and knowledge of the property—
the witness “must have some credentials in a case such as
!his"” 295

Conversely, the wilness does not have 1o be an “expert™
in the business involved. In Westmoreland Chemical and
Color Co. v. Public Service Commission,**t {estimony was
not confined 1o those with a knowledge of the manufactusr-

25

ing business, the court noting that market valuc was not
a question of science or skill upon which cxperts alone
may give an opinion, but that a witness who had personal
knowledge of the value of the property, its location, build-
ings, uscs, impairment, and sales of other lands in the
vicinily was competent to testify. ﬁlso. in Eisearing v.
Kunsas Turnpike Authority,™ the court noted: “In the
absence of market value, because the special type of
property is not commonly bought and sold, resort may be
had to the testimony of more specialized experis.” And
that value for a special use could be shown by those
familiar with such use, although they were not familiar
with values in general.

That one claims to be an owner does not result in a
relaxation of the rules with respect to knowledge, A vice
prosident was not permitted to testify as an owner as 1o
damages in Puge: Sound Power and Light Co. v. PU.D.
No. 1.2% Former members of the church involved in
First Baptist Church of Maxwell v. State Dept. of Roads *¥
were ot permitted Lo testify.

An example of the situation where the condemnpor is
objecting to the owner’s “lay™ witnesses is found in {daho-
Western Ry. Co. v. Columbia Conference, Erc.?® After
referring to the fact that such witnesses had been cross-
examined and the jury was competent {o determine the
weight given their testimony, the court stated:

Evidence of value and damages in such cases as this should

not be limiled or confined to so-called experl wilnesses;

indeed, it could not be, for the reason that it would be
practically impossible to tell just what would constitute an
expert in such matiers. A wilness must necessarily claim to
know something about the value of such property before he

can fix any value, and the extent and value of that knowl-
edge will be folly disclosed on cross-examination,

CHAPTER FIVE

CEMETERIES

Vacant cemetery property is valued in one of two ways
in condemnaltion cascs: by the income approach, bascd on
income from sales of cemctery. tracts, less expenses, and
discounted because such income will be received over a
period of many years; or by the sales approach, based on
sales of comparable (usually not cemetery) lands, ™™

=% $ee nlze 37 Boston LLL, Rev. 495, 502,

et Spe Newton Girl Scout Council v. Massachusetts Tutnpike Authorivy,
supra nove 52, for abjections both ways,

&2 Dawn Memorial Park v. DeKalb County, supra nobe 285,

A 378 Neh. BAL, 135 NUW. I 756 (1965,

= Srate Highwuy Dept. v, Baxter, 111 Ga, App. 230, 141 S.E2d 236
{196%), .

2% Supra note 6.

2 2u3 Pa, 34, 142 Al BAT (1928).

2T Supra note 80,

2% Supra pote 189,

e Supra note 293,

Authority is split on whether or not market valuc is the
measure, In Diocese of Buffalo v. Srate™ the court
stated :

It must, however, be recognized that market value is al-
ways based on hypothelical conditions., Hence it is never

o Fupra note T7.

#1 Apnol.; Measure of damages for condemnation of lands of a ceme-
tery. 62 A.L.R24 1175, There is svbstantial lierature on cemeclery ap-
praisaks, most of which is directed (o application of the income approach
method:  Finkel, Appraising o Cemelery, ArrkatsaL . Vol. 1%, No. 3,
p. 34I {July 1951); Vol. 21, No. 4, p. 472 {Qct. 1951); Yol 20, No. 1,
p. 642 (Jun, 1951y, Finkel, Coendemnation Appraisal of a Cemetery, 23
APpRatsar 1o (3} 379 rluly 1955). ‘These articles have heen reprinted.
Finkel, Appruital of Cemeteries, ENCYCLOREMA OF REAL ESTATE AFPEAIS-
NG ch, 27, p. STL {Prentice-Haill 1959,

Jarrard, Appraiud of Cemeieries, Mawoleims, and Cremuatories, 3 Ar-
FRAISAL AND VaLbaT2ON Manual 159 [American Socicly of Appraisers

’



necessary to show Lhat there was, in fact, a person able or
willing to buy. So while market value is still the measure,
in the case of property held or improved ia such a manner
as to render it virtually unmarketable, means other than
the usual methods of ascertzining value must, from the
pecessity of the case, be resorted to. 1t is, therefore, proper
in such cases 1o deduce market value from the intrinsic
vatue of the property, and its value to its owners for their

special purposes,

However, in Gracelund Park Cemetery Association v.
City of Omaha.™* market value was rejected, the court
saying:

There are types of property that zre not bougit and sold
on an open market and consequently do not have a rea-
sonable markel value within the rule that the fair market
value is the price which property will bring when offered
by a wilting scller Lo a willing buver, neither being obli-
gated to buy or sell, The fair market value of property im-
plies proof of sales of similar property in the community
as a means of fixing the value of the property taken. When
the propesty is such that evidence of fair market value is
not obtainable, necsssarily some other formula for fixing
the fair value of the property must be devised. . . . We
hold, therefore, that in the taking of land used for cemetery
purposes the measure of damages is nol the fair market
value of the Jand for the simple reason that such properiy
has no fair market value.

It makes little difference whether the market value mea-
sure is adopted or rejected in terms of the appraisal tech-
nique applied and the proof that will be permitied to go
to the trier of the facts. The only difference appears to
be in the statement of the measure of compensation in
appraisal testimony, instructions, and argument.

What factors determine which approach (income or
market data} is used in a partifular case? Cemererio
Buxedo v. People of Puerto Rico* indicated that the

market data approach is used where there usually are no

sales of spaces or platting for cemetery use in the area
involved. In Buxedo, the court also referred to the fact
that the land involved was at the front of the cemetery and
was the most valuable part. 5t Agnes Cemetery v. State of
New York 5 indicates that the dedication to cemetery
purposes added value to the land, quoting Fidelity Union
Trust Co. v. Union Cemetery Association,”® as follows:

‘.. Land when dedicated to the burial of the dead,
acquires 2n unique value by the grace of ils consecration
and the exclusiveness of the cemetery Eranchise.”

as a justification for permitting valuation of such lands
by other than the conventional methods. 51 Agnes also

§958). This articlc apparently first appeared in Apexarsing a Cemetedy
ok MausoLeusM (Bank of America N.T. and 5.A. 1959). Bowen, Valua-
on of Church Cemeleries—~Hisiorical Approach, APTRAISAL 4¥B VALUA-
-vioN Mawtal 205 (American Socicty of Appraisers 1564-65}; Hail and
Beaton, Partial Toeking of @ Cemetery with Contingent Liebility, 35 Ar-
paazsaL 5. (1) 107 (Jan 1967); A Growing Enterprise Decrease in Value?
Cemeresics Do!, ¥5 Arrkatsat J. {4) 285 (Oct. 1967},

Richards, Appraisal o) Cemetery Lands, 37 Arrmusal J. (31 394 (July
1569). All cemetery cases from July 1936 to date have been covered by
ellensive notes in the CEMETERY LEGaL Comeass {Raymond L. Brennman,
ed., #17 So. Hill 51, Los Angeles, Cal.}. Dack isswcs of this publication
are avaitable.

& Supra note 63, see St Agnes Cemctery v. State, supra note 9, and
cases in “The Market Taata Approach,” Chapier Five.

2% Supra note 95: Siate ex rel. Siate Highway Commission v. Barbzan,
swpre nate 120: und State ex reh. State Highway Commission v. Mt
Moriah Comeiory Ass'n (Mo.), supre note %5, : -

»% Supra pote 111,

o Sppra note M.

>4 104 N.J. Eq. Y26, 145 A, 537 {1929).

states that where the land taken is an “integral though
unused portion of a well cstablished cemetery, that is, a
portion of a cemctery in which there have been no inter-
ments and no sales of graves, the property should be
appraised on the basis of its value for cemetery purposes.”

Situations in which the market data dpproach has been
used have been charactetized as "undeveloped land in a
remote part” of the cemetery.’™ Remoteness may also
exist in terms of time; i.e., when the lots in question would
be sold. State Highway Commission v. American Memorial
Parks 3% asserted that the property must be immediately
available and there must be the probability of development
within a reasonable time. Dawa Memorial Park v. DeKalb
County * indicated that aithough the land in question
was zoned and planned for cemetery use, it was not physi-
cally suitable for such. : :

In Green Acres Memorial Park v. Missbisippi State
Highway Commission,® a plat had been recorded but
there were no graves of interments in the area of the taking,
and the market data approach was spproved. In Grace-

— . land Park Cemetery v. City of Omaha,®* (he area taken

had never been surveyed or staked and there was no evi-
dence of any development in the area, bul the court per-
mitted valuatien by the income method, indicating that
the jury was to consider all uses in valuing the property.
Each case must stand on its own. Factors in the area taken
that might be considered include dedication, consecration,
platting for cemetery use, and proximity in terms of time
of usc and distance from the developed portion of the
CEmetery,

THE INCOME APPROACH

The use of the income appioach in valuing takings of
portions of cemeteries, which use is unique in that it
usvally applies an income approach to vacant and unim-
proved land, has been justified on the grounds that “the
fact that there was no market or a limited market for
such property was favorable to its admission.” ™* Diocese
of Buffalo v. Srare states that, in such a situation, other
means must be used and value can be deduced from intrin-
sic value and value to the owner for special purposes.™?
The approach has survived the attack that it results in
a valuation of business profits rather than a valuation of
the land. In Diocese of Buffalo v. Swte* the court
stated: '

. . . Such evidenice [sales of burial plots] is not admitted
to chow profit, Its sole purpose is 10 enable the court not
having the benefit of more costomary methods of valuation,
o obiuin some faclual indicia of the value of the land by
showing its worth (o the owner or to the prospective buyer,

307 51, Agnes Cemetery v. Stale, supra note 79, distinguishing Laurcidale
Cemetery Co, v. Reading Co., swpra note 111,

e 800, 144 N.W.2d 25 [1966).

=3 Supra note 265,

aw Supra note 245,

1 Supra note 95.

i Cemiterio Buxedo v. People of Pucrio Rico, supra note 111, This
cass also jndicates that becawse the land contzined no burials it has valee
10 a prospeclive puschaser.

a3 Supra pole 63.

i }d Accord: Cemceterio Buxedo v. Prople of Poerto Rico, supra 111;
St. Agnes Comcleey v. Siate, supra noie 79, Cf. Staie Highway Commission
v. American Memorial Parks, supra note 308; and Green Acres Memoriol
Park v, Mississippi State Highway Commission, swpra note 245,




51, Agnes 15 jndicates that the circumstances of an estab-
tished cemetery are such as not to be speculative, saying
that the method uscd climinated any consideration of profit
because the discounted sum represents the present vaiue
of the land less any profits. !f this language means that
the discounting process removes profit, it is questionable.
§t. Agnes also indicates that income from interment fees,
rental of tents and other burial appurtcnances, and sales
of markers and other miscellaneous services represent
future business profits but that such did not appear in the
record.

The argument that substitution, rather than the income
approach, is the proper method has been rejected. In
St. Agnes, the court noted that:

The land taken is irreplaceable by the substitulion of other
Tand in a different location. Replacement cost has not been
admitted as evidence in measuring the value of vacant
tand.

Also, in State v. Lincoln Memory Gardens, Inc,»® the
court refused to permii evidence of a witness's willingness
to sell substitute property or 1o instruct on substitution.

A comsideration of appraisal articles does not reveal
unanimity on how the income approach is to be applied.”*
State ex rel. State Highway Commission ¥, Mount Moriah
Cem. Assn»* indicates that damapes in cemetery cases
need not zlways be computed in exactly the same way.
Cemeterio Buxedo v. People of Puerto Rico "2 states:

This is not ta say that valuing the parce} is merely a
problem in muHiplication. Rather, such figures as sales and
cost of interment, among others, are factors which would be
considered by a prospective buyer and would help to form a
basis for valuing the tract before and after the condem-
nation.

The income approach may be stated briefiy as foltows:

1. Determine average annuzl gross income by multi-
plying gross price per lot by sales per year.

2. Determine average annual expense.

3. Subtrazet average annual expenses (2) from average
annual pross income (1) to arrive at annhual net income.

4. Divide ithe number of Jots available for sale by the
estimated sales of lols per ycar to arrive at the estimated
life of the cemetery.

5. Multiply annual net income by the Inwood factor
at the appropriate rate of discount (generaily called capi-
talization rate) for the estimated life of the cemetery, {0
arrive at the valuc of the cometery Jand before the taking.

6. Divide the valuc of the cemctery land béfore the
taking by the lots (or other unit such as square feet or
acres) available for sale, to arrive at the net valuc per
ot {or other pnit). .

7. Multiply the net priec per ot by the number of lots
available for sale after the taking, deducting such sums
as gre deemed a proper allowance for damages to the

13 §;, Agnes Cemetery v. State, xupra note 79,

s Supra note 120 CF. State Highway Commission v, -American Memo-
yia) Parks, supra note M5, where reltrence is made to South Dakota sta-
tte avthorizing cond ion by cemetery; and Green Acres Memorial
Park v. Mississippi Stake Mighway Commission, supra aste 245,

uz Compare wmethods of Finkel and Sforcard, supro note 301,

3 Supra fote 53,

aw Sypra note 11,
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remainder, to arrive at the value of the <emctery land
after the taking. _

8. Subiract the value of the cemetery land after the
taking (7) from the valuc of the cemctery land before
the taking (8) to arrive at just compensation.

This statement is a simplification and does not reflect all
calculations the appraiser may be required to make. The
calculations to arrive at the before value of the propernty
follow Finkel,** and the calculation of the after value and
just compensation follow Diocese of Buffalo v. State 3%
and Mount Hope Cemetery Association?® The method
is subject to variations, which may be as acceptable as that
outlined.?*3

It should he recognized that the pross income must pay
for buildings; site improvements, such as roads, landscap-
ing, and entrances; and land that is not salable as well as
that in salable spaces. Deduction also must be made for
the costs of development if the appraisal includes raw
land. Adjustments for these iterns must be either as
expenscs or by appropriate deductions from the total value
of the cemetery so as to leave raw land value.

Annual Gross tncome

The first step in appraising a cemetery by the income
approach is to estimate the annual gross income, usually
based on price per Jot or per square foot multiplied by
estimated sales per year. Past annual sales of lots, both
as to number of sales and prices in the subject property
cemetery, are usually used. In Diocese of Buflalo v.
Srate,34 the court said:

The gross selling price per grave is established on the basis

of the past history of the cemetery . . . an average 1

struck portraying the number of graves which have been

sold per year over a period of time reasonably sufficient to
indicate the sales activity of the cemetery.

May projections as to the price and number of sales,
based upon investigations made by the appraiser, be used
as a starting point for his calculation? Hesitancy of courts
to acoept future profits mitigates against this practice. In
Gracelund Park Cemetery Assn. v. City of Omaha>»
capilalization of anticipated profits was held improper, the
court neting: "We point out that a capitalization of anti-
cipated profits is not a proper method of fixing the value
of property.” St Agnes Cemerery v. Sfate **® used data
from past sales but stated: “Clearly to be expected {uture
earnings may be considercd,” Cemeteric Buxedo v. People
of Puerto Rico ™7 indicales that inquiry should encompass
“in general its [ufure prospects as they would appear 10 a
‘willing buyer." ”

A substantizl amount of appraisal lilerature is directed
to the investipation of future sales that the appraiser should
make. Finkel *** indicates:

an Finkel, supra note 300, 20 Areamisiz J. (1) 72 {Jan, 1952).

=8 Swpra note 63,

= Supra note 120,

wt See methods used in Jarcard, and Hall and Beatow, supra note 3033
State ex rel. Stalc Mighway Commission v. ML Moriash Cemstery Ass'n,
Hprd roke 95,

i Supre note 63; Mt Hope Cemetery Ass'n v, Stale, tupra note 120,
use gn average of sales for five years.

= Supra nole 95.

= Supra pote 9.

3T Supra note 1.

a2 Finkel, supra note 301, 13 Arrsasse J. (3) 345 (July 1951).
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Knowledge of plot prices prevailing within ihe trading area
of comparable cemwteries puides the appraiser in his
determination of prospective yield,

Jerrard "% says:

Due to the fact that there are so many variables, namely,
increase and decrease of sules, decreasing insurance pre-
miums and taxes and increasing income from perpetual care
fund, it is impossible 1o use a straight fine of annuity with
accuracy. Therefore, the net for each year is brought to
date by the use of respeciive Inwoed Coefficiert by years
and the total summation of each one of these figures for
each year will resalt in the value of the property.

The method suggested by Jerrard of cstimating each year's
net income and discounting for each year was used by the
owner's appraiser in United Stazes v. Eaton Memorial Park
Association,* althouph this fact is not indicated in the
reported opinion, the court noting that capitalization was
of “projected income.”

In State ex rel. State Highway Commission v. Bar-
beau,>™ the court made reference to increased sales in the
future because of increased population. The price per lot
was not adjusted for this factor, but it was recognized in
the use of a shorter life for the portion of the cemetery
involved.

H an appraiser is permitted to adjust his opinion as to
the price per tract to be realized in the futvre based on
his investigation, factors that should be considered include
competition, location, terrain, layout, population and popu-
lation growth, death and interment rates, religious con-
siderations, and sales practices.™® He will consider these
factors in determining the rate of sale and capitalization
rate in any event.

Several cases state that “average prices” of sales in a
cemetery are to be considered.’®® In Diocese of Buflale
v. State,3* where shortening the life of the cemelery in
the after situation had the cffect of treating the area taken
85 the last to be sold, the court said:

. . . The practice in New York has been {0 reject s specu-
lative the use of the time table specifying the order in which
sales would be made; hence, all unsold grave areas within
and without the appropriated parcels are totalled and
averaged.

This practice has the effect of treating the land in the
taking as “average” in terms of time of sellout, although,
in fact, it may be morc desirable and therefore command
a higher price or sclt faster than do average tracts. Be-

causc of this problem, the average price per unit approach

was rejected in State ex rel. State Highway Conumnission
v. Barbean,* where the taking incinded an area that was
superior because of its physical characteristics and location,
The prices realized on sales of other prime tracis were used,
the court noling that it was not proper to compare dis-

= Jareard, supra note 30k

s Supra note V6.

an Supra nolc 120,

= Finkel, supra ot 301, 19 Arpmamac J. (37 M2 A (July 1951);
Jarrard, sepra nate 301 B. PaLmis, Manuab oF CONPEMNATION Laws
281 {Mason Publ, Ca, 19561). L .

Gy Apncs Cemetety v. Slale, sepra note 790 Graceland Purk Ceme-
ety Ass'n v, City of Omaha, supra note 95; Siote ex rel. State Mighway
Commission v. M1, Moriah Cemeicry Ass'n, supra pole 95,

3% Supra note 6.

5 Supra note 120,

similar propertics. The amenitics of the area taken also
were recognized in the form of a shortened life of the
cemetery.

The owner reoceives income from other sources than
sutes of tracts. Finkel "% includes this fact in his calcula-
ticns and notes; *

Plot prices, other sources of income, and the rate of sales,
as already supgested, affect the value of the enlerprise.
Although the principal source of income stems from the
sale of grave spaces, the cemetery organizalion gains addi-
tionai revenue from interment fees, special services, and the
sale of memorials.

Sources of income recognized by Jerrard **¥ are:

1. Sales of graves.
a. Immediate need,
b. Pre-need.
2. Sales of crypts, sarcophagus, niches.
a. Immediate need.
b. Pre-nzed,
3. Sales and placing of markers.
. 4. Opening and closing of graves (interment).
5. Special services. '
6. Intersst from perpetual care fund.

The only case making reference to such services is
St. Agnes Cemetery v. State,?® where no evidence of such
was introduced, but the court characterized such income
as “businiess profits” rather than returns from the land.
These items result from the ownership of the land as much
as gallonage income docs from a gasoline station conducted
on a piece of property. The cemetery owner is sure of this
income-—openings and closings, vaults and liners, and
markers will be sold upon interment—the uncertainty being
only as to when such income will be received. In terms
of markup, these are high-return jtems. They are factors
that would be considered by a prospective buyer or inves-
ter in determining what the property was worth.

As indicated previously, Finkel and Jerrard consider in-
come from a perpetual care fund, where such is maintained,
a proper item to be included in income. This fund is inci-
dental to the ownership of the cemetery. The use of its
income is confined to the maintenance of the cemetery. If
the expenses of such a fund must be charged against sales
income, the income from the fund should be treated as
an income ilem—it pays for part of the maintenance
expenses, which would otherwise decrease income.

Annual Expenses

From the annual gross income is subtracted the annual
expenses of deveioping and sclling the land, mainlenance,
and payments into funds required for perpetual care to
arrive at net annual income. Expenses included are admin-
istration costs, including salaries, legal and accounting fecs,
advertising, and typical office expenses.™ Salesmen's com-
mission, particularly where an agpressive pre-need program
ts involved, will be substantial.

1 Finkel, supra note 301, 19 Arpratsas 1. (3) 345 (July 1951).

ai® [arrard, suprd note ML

=% Syrpra note 79,

Td Finked, swprg note 3010 19 Arrmasat Lo {(4) 472 (Ocu 1951). Jar-
rard, siepra aoic 299, includes Laxes, insurance, sales commissions, adver-
tising, perpetual care funmd, maintenance, sufarics, social sccurity, uliki-
ties, miscetlaneous olfice cxpenses, and allowance Jor conllingencies.



The costs of improvements and land not salable but
necessary for the use of such salable lands must be recog-
pized. In Mount Hope Cenietery Association v, StateV
calculations used rccognized that only 32,592 square feet
of each acre was salable but that the income (rom the sale
of such must be used o pay for the development costs of
the eatire acre. . .

if and how income is to be allocated for office and
maintenance buildings and the land occupied by them has
been very little discussed. Finkel does recognize that in-
come should be set aside if it is necessary to replace such
buildings."' Some of the income cbviously is required to
pay for these buildings whether they are replaced or not.
Hall and Beaton treat equipmcnt depreciation as an ex-
pense bul do not recognize any other form of deprecia-
tion.*2 With respect to depreciation, Jerrard *4* says:

Due to the fact that this is a solution of present worth of

futere benefits {the income stream) the depreciation is

cared for by use of the Inwood Coeflicient. 1t ¢an, there-
fore, be completely disregarded. .

In the usuzl case, the taking will be land only. The
value of this land is what must be determined. To arrive
at the value of land by using income attribuiable both to
fand and to land improvements, there must be an adjust-
ment either in income or in the final value to reflect the
income or value allocated to improvements and the land
they ocenpy. This aim is not accomplished simply by using
an Inwood Coefficient. It apparently can be done at either
of two stages of the calculation: a deduction made at the
expense stage to cover anpnual depreciation of building and
annual cost of nonsulable producing land, plus a return

on the investment for theése items; or one made at the-

end of the calculation of value based on entire income.
The effect of the deduction is to subtract the value of the
improvements and unproductive land and to arrive at a
net valoe of unsold grave land.

A usual jtem of expense is for payments made into a
perpetual endowment care fundd, which fund may be re.
quired by taw, The income from this fund penerally is
used for maintenance of the cemetery, presumably being
adequate to pay for maintenance in perpetuity afier com-
plete sellout, The payments into this fund as required by
law may not be adcguate for this purpose, and more than
the statutory reguirements may have 10 be deducted from
income and deposited in this fund or otherwise held for
perpetzal maintenance.’'*  As more improvements and
interments are made, the costs of maiplepance rise. This
effect is more pronounced in “monument” than in-“memo-
rial park” cemeteries, Income available for maintepance
also diminishes as the cemctery grows older. In Mount
Hope Cemelery Association v, Swate® deductions for
required care and maintenance funds were held proper,
aithough the owncr argued that it was relicved of part of
this obligation by the cxpropristion, Recognizing that
perpetual care became o charge on the land and diminished

0 Sypra nole 130, .

1 Finkel, swpra pote 300, 20 Acesasac 1. (33 72 (Jan. 1952). Hall
and Beiran, wupra note 301, . . .

3¢ $lali end Beaton, seprod noie 3.

s Jarraed, sepra nute 3.

2t Hal) umd Heaton, sepru nole 308,

33 Supro note 219,
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its value, the court, in Diocese of Bufjalo v. Siate™"
declined to adopt the state’s contention that the value of
the appropriatcd parcel shouid be diminished by an amount
sufficient to capitalize an admittedly inadequate perpetual
care fund for the uvntire cemetery. This result is 1o be
contrasicd with State Highway Commission v. American
Memorial Parks,*'7 where the court recognized an inclusion
in the award of a sum representing present worth of per-
petual care requircmenits.

‘Rate of Sales

Consideration is given to the sctual rate of sales in the
cemetery involved. Other factors, however, can affect the
fiure used. Included are competition, the amenities of
the cemetery involved, population trends, death and inter-
ment rates, the market served (including religious con-
siderations), and the sales program conducted by the
cemetery.

The ratc of sales and, in turn, the life of the cemetery
will be affected' by the type of sales program conducted.
Sales are characterized as “immediate need” or *“at need”
and “pre-need.” The former might be characterized as
“walk-in" and are sales incidental {o intermenis and sales
to friends and members of families of persons buried in
the cemetery. “Pre-need” sales are those that result from
promotional sales programs. These sales are sold at a more
rapid rate than are immediate need sales. Some cemeteries
sell only for immediate need. In others, the emphasis is
on pre-need sales.

Cemeteries usually are developed in small sections to
defer development and maintenance costs until areas are
actually needed for sale. When a pre-need sales program
is wsed, the sales generally are made at lower prices as a
sales’ inducement, income from such seles being used for
costs of development. After a certain portion, often two
thirds to three fourths, of the tracts in an area have been
disposed of by pre-need sales, the pre-need sales program
is dropped, becausc with the development of the area
and interments in it, sales can be¢ made at higher prices
under an immediate need program without sales promotion,

As indicated previously, cemeteries develop in stages.™s .
The first stape is that of initial development, in which there
are few sales and interments to develop business, Tracts
are seld at moderaté prices, often through pre-need pro-
grams, to stimulaic sales; and cosis of development are
high. Sales may be made in advance of the actual develop-
ment of the land in order to secure income to pay for
such devclopment. The next stage or stages occur after
considerable sales and development of the cemetery. Sales
may stabilize, the prices are better, and development costs
decrease. The final period occurs aflter most of the spaces
have been sold and when the remaining spaces will sell
themsclves without prometion, A more substantial portion
of the cemetery’s income comes from interments and other
services.* ™ Income (rom the perperual cure fund is higher,

W Sypra note 63,

MNT Supra tiove 307,

e Finke), supra noic 301, 21 Arprasar J. (4) 472 (Oct. 1951). Jarrard,
supra note 300,

M 4 Growing Earerprise Dececase in Vulue? Cemeleries Dol Supra
note 301 Cemeterio Buxedo v. People of Puerio Rico, swpre note 111,
states thal the cemetery Jand vacant is whal makes it valuable.
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but so are mainicnance costs. Which of these periods the
subject cemetery is undergoing obvicusly affects the an-
oual number of sales, whick in wro determines the remain-
ing life of the cemetery, as well a5 income.

Because sales, income, and expenses are not constant,
depending in part on the stage of development and sales
program of the particular cemetery involved, Terrard sug-
gests that estimates be made of these items for cach year
of the life of the cemetery and each vear's net income
discounted by the appropriate inwood factor, the total of
the present worth of each of such year’s net income being
the value of the property.’®® The gractical effect of this
process is 0 move mose sales nearer 10 the present and to
make more optimistic the number of sales and prices 10 be
realized in future years. As the income is less affected by
the discount factor, the resulting value of the cemetery is
higher. As the annual estimates are projections of future
income and expenses, this method may encounter legal
objections.*™! It is assumed that an appraiser using the

more conventional discount mcthod will consider the same

variable factors, making such adjustments in the rate
of sales and, in turn, in the life of the cemetery, or capi-
talization rate, as in his judgment are appropriate. Pre-
sumably, if the appraisal practice is as exact as some pre-
tend, results would be approximately the same by either
method. :

Life of Cemetery

The expected life of the cemetery is arrived at by dividing
the total unsold spaces available by the expected sales each
year. This method can result in prediction of an extremely
long tife, particularly where no increase in sales is antici-
pated because of the increased population and similar
factors. Becausc of the effect of the discounting process,
the longer the life, the less, is the presemt value per unit of
the cemetery. Also, the present worth of tracts that would
be sald last would be extremely low. Presumably, if this
value is less than the value of the land for other usc, the
highest and best use of a portion of the land of the cemetery
would not be to hold it for an indefinite period for ultimate
salc as cemetery tracts; and, in ¢ffect, such land would be
surpius to the cemetery. Finkel and Jerrard suggest that
calculations be limited to a 50-year life 52

Cases tend to consider the problem of life of the ceme-
tery in terms of straight mathematics: unsold Jots divided
by sales per year. 1o State ex rel. State Highway Commis-
sion v. Barbeau,*** where mathematics indicated a life of
325 years for the whole cemetery, the trial court accepted
an economic life of 30 ycars for the area in which the
taking was localed because of its superior physical cliarac-
tecistics and locotion. In Mount Hope Cemetery Associa-

wa Jarrard, supra noic 301,

e pupia e 284,
upra BOTE AT~ rate MY, 30 Arrratsal 3, {13 T3 {Jan. 1552); Jarrard,

= Supro nole 120,

¥4 Supra note 120, Lives used in other cases were: $t. Agner Ceme-
tery v. State, supra nnle 79, 40 years: Diocese of Huffalo * St g,
nolc 63, &) years: and State ex rel. Staie Highway Commission Ly
Martiah Cemetery Ass'n, supra note 95, steie clyimed 53 years belore and
M years aficr.

¥ Finkel, rupra noie 300, 19 Arpstasar J, {(4) 475 (Oct, 1951).

tion v. State,*** claimed ages were §38 yedrs and 55 1o
57 years, and the court arrived at a life of 58 years after
deducting certain arcas that were not salable,

Capitalization Rate .

Having arrived at the annual net income and the remaining
life, the next step is the determination of the capitalization
rate. Because there usually are no sales of cemeteries, there
is no way of gauging a proper rate based on consideration
of sales prices and the incomes derived from particular
ccmeteries,

Finkel suggests that in view of the risks inherent in
ceinetery opcrations, rates range “from 8% to 15% and
higher.” He' also indicates that there are monumental
cemeteries in densely populated areas meriting rates of
% to 1! percent, and that rural cemeteries may range
“upward from 13%." He states that the rates should be
governed by the going rate of interest plus compensation
for the risk element, responsibiiities of management, and

" the nonliguidity element presant in cemetery ownership, 358

Suggestion has been made that the nonprofit cemetery
be discounted at a lesser rate than is the profit cemetery.
In a demonstration appraisal, Hall and Beaton used a
4 percent capitalization rate, stating:

Althoogh the 4% discount rate does not reflect the reiurn
which a prudent investor would demand from this type of
operalion or the fajr market value of the subject cemerary,
it is the minimum rate that even a nonprofit organization
would require and reflecis the value in use to the subject
cemetery,

To consider the status of the owner is to consider his par-
ticular values, and this procedure might not be allowed in
some jurisdictions. MNonprofit organizations would not ex-
pect the rate of return of profit cemeteries nor as rapid a
period of sellout as a commercial buyer would expect.

Capitalization rates used in cases have not reached the
size suggested by Finkel. The 2 percent rate used in Sr.
Agnes Cemetery v. State **% and Mount Hope Cemetery
Association v. State " represents a low rate applied. In
Diocese of Buffalo v. State,®® reference was made 1o rates
of 3 and 12 percent, the trial court’s rate of 4 percent being
modified on appeal to 6 percent. Rates presented in State
ex rel. State Highway Commission v. Mount Moriah
Cemetery Assn»® were 3, 4, and 10 percent. +

State ex rel. State Highway Commission v. Barbeay 3¢
used a rate of 3.5 percent, which it stated to be the average
rate of return from the subject cemetery for a three-year
period. Et is not clear how actual rate of reiurn can be
determined if value is unknown, Presumably, these figures
were based on annual income and expenses from the busi-
ness, which may or may not have anything 10 do with the
value of the Jand.

In the arcu of capitalization rates, as well as that of
determining an effective life of a cemetery, the income
approach as generally applied is extremely mechanical,

¥4 Supra nole 79,
T Shprd nole 110,
TeSupca nore 63,
P pevba 5,
T Supra w42,



How owners, buyers, or investors think is not atluded to.
Finkel refcrs to the pertinence of “the risk element™ and
the “inordinate management fesponsibilities and incvila-
bitity of lingering Hquidation.” ¥ The usual cemetery op-
erator sees no such risks; his business is secure in the
abscnce of inordinate competition. Unless the promoticnal
operalor is looking to a quick return through a pre-need
program, he does pot care.

Before and After

The method of arriving at the value after the taking by
using the same value per unit as in the before (step 7 of
‘The Income Approach,” supra) follows the method wsed
in Diocese of Buffato v. State 3 and Mount Hope Cere-
tery Assn. v. State 3%* The effect of the use of this approach
i to assume that the area taken will be sold out in an
average time; i.c., when the cemetery is half sold. It is
possible that the cemetery in the after situation will sell as
many lots per year and for as much money, until scllous,
as would have occurred had there been no taking. The
effect of the taking, in terms of income stream, would not
be felt until sellout of the remainder. In calculation, the
only item affected is the life of the cemetery; the income
for the last year is cot off because of the decreased area.
The effect is to subject the value of the part {aken to the
greatest discount because sale of it is the most remote in
time. An attempt to utilize this method was made in
Diocese of Buffalo v. State,”™ resulting in a valuation of
$68.70 being taken for the 0.942 acre. The court rejected
this method on the grounds that all unsold lots were to be

totaled and averaged and that the owners had intended to-

develop the area of the taking imminently. In State ex rel.
State Highway Commission v. Mt Morigh Cemetery
Assn.,* in response to an objection fo the state's use of
the shortened life method, the court held that damages in
cemetery cases need not always be computed in exactly the
same way. _

A second case, entitied Diocese of Bufialo v. Srase,s®
recently rejected the “average value” approach, stating that
it did not result in a true valuation of the remainder,
saying:

The departure from the “before and after” rule tesulted
in error. The court’s decision in the 51 Agnes case was
premised on the dual assumption that cemetery land is
valuable as an iovemtory of individnal grave sites which
may properly be treated as fungible and that sales will con-
tinue al a constan! rate unlil they ore all sold. Om this
premise, any particular undeveloped cemetery plot coukl
be substituted for any other, and the only direct effect of a
partial laking is 10 reduce the economic life of a cemetery.
In other words, since the sales will presumably ‘continue at
the same rate, the condemnation taking will mercly de-
crease the period of lime during which the sopply will be
available. This economic assumption—ithat the only effect

s Finkel, swpra note 301, 19 ArrRatsaL J. {4} 477 {Oct. 1951).

o Supre noie 5.

»a Supra notc 120, R

™ Supra potc 63. The method is also used in the cxample contained in
Halt and Beaton, supra ante 300, . .

% Supra note 95.

w24 NOY.S 2 320, 300 NY.S.2d A28 {1969), rev'e 19 App. Div, 2d
936, 290 M.Y.5.2d 181, and 29 App. Div. 2d 918, 290 N.Y.5.1d 185, and
29 App. Div. 2d 916, 190 N.Y.5.2d 190. .
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of a partial taking 5 to reduce the economic life of the
cemetery—underlines the “before and after™ approach
urged by the State, a comtention which relates to the mea-
sore of damages in these cases., This particular question
critical to decision hergin, was not raised by the parties
nor considered by the court in S, Agaes. In that case and
in the others which followed i1, we were concerned only
with the method of valuation, not with the measure of
damages.

No recason exists for not applying the “before and after”
rule in cases involving a partial 1aking of cemetery ltands.
- What the owner has lost is, after all, the ullimate measure
of damages. (See, e.g., Rose v, Stare of New York, 14
N.Y.2d 80, 87, 298 N.Y.5.2d 968, 975, 246 N.E.2d 735,
T739-.740; Sr. Agnes Cemetery v. State of New York,
3IN.Y.2d 37, 41, 163 N.Y 5.2d 659, 143 N.E.2d 330, supra;
Boston Chamber of Commerce v, Bosion, 217 U.5. 189,
195.) In the main, uncomplicated by any claim or isste of
consequential damages or benefits to the retained property
{but seé discussion in Buffalo Park case, infra, pp. 328329,
3100 N.Y.S.2d p. 334, 248 N.E.2d p. 159), the oniy effect
of the taking has been to reduce the size of each cemetery,
just as would a street widening, if the cemeteries had
fronted on city streets, The remaining property still retains
its essential characteristics afier the laking, is still jusi as
useful for cemetery purposes, as il was before the taking.

The conclusion that the only effect of a partial taking of
a cemetery would shorten its economic life would not be
sound if the fots taken were more valuable or more readily
salable than the remaining Jots.*87 Also, as the court recog-
nizes in its discussion of the Buffalo Burial Park Associa-
tion property in the second Diocese case, valuation of the
area taken under the conventional approach might result
in the value so0 low that value for another highest and best
use must be considered. Also, the expenses of develop-
ment might vary in the “after” situation from those in the
“before™ so that the effect would not be merely a shortened
life, Courts and appraisers should not become so en-
grossed in mathematical formulas as to lose sight of the
result sought: market value of the property, which pur-
poris 1o consider the anitudes of buyers and sellers and not
actuaries. The attitudes of buyers, sellers, or investors may
vary with each cemectery and each taking and require
departures from a strict annuity approach.

Aﬁ Example

Having discussed the general method by which a cemetery
can be appraised with the income z:u:q;nrft:uen:h.l a particular
acquisition and appraisals submitted ay the trial is now
discussed.

Cypress Lawn was a memorial perk cemetery, originally
organized in 1938, It contzined a total of approximately
69.87 acres, of which 41.97 acres was piatted and dedicated
cemelery land, The unplatted areas constituted the rear
“unplatied B,” which also contained the arca occupied by
the office building, mausoleum, crematorium, and working
area, containing a total of 25.77 acres, and “unplatted A"
which the owners had intended to usc as the site of 2
funecral home, containing approximately 1.67 acres.

The platted arca, except for “Mountain View Addilion,™

1:15" State &x rel, State Highwny Commission v. Barbeau, swpra nole
123,
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UNPLATTED “C"

LMPLATTED "B

Figure 1. Example of special purpose property {cemetery)
taking for highway construction. Stippled areas arc already
developed or plawed Jor development. Area being taken for
highway purposes is between heavy lines at lower right.

was all improved, “Moumtain View Addition™ contained
approximately 18 acres divided into 32,230 unsold, un-
developed, but platted and dedicated grave spaces. The
balance of the cemetery contained 13,529 sold grave spaces
end 10,282 unsold grave spaces. OF the unsold prave
spaces, 4,958 spaccs were allocated w specific groups
{Eagles, Velerzns, and Catholics), leaving 5,575 remuain-
ing for sale to the general public. The cemetery conducted
a pre-necd sales program through an independent sales
agency, selling at pre-nced in cach section uniil &0 percent
of that section had been sold. Al other sales were for
immediate need. Prior to the platting of “Mountain View"
there were only 840 lots left for pre-need sales to the
public. The taking for a ncw limited access facility con-
sisted of 9.87 acres, of which about 9.05 acres, containing
10,522 grave spaces, were in “Mountain View" and the
balence in “unplatted A" “Mounwin View” had boen
rough graded and partially cleared 1o preserve some natural
evergreen cover and cnjoyed a pentie slope with a pano-
ramic view of the Cascade Mountains.

MARYDAND DRIVE

Sales for the past three ycars averaged 308 spaces per
year, with sales falling off in the last year, apparently be-
cause of the lack of spaces available for pre-need salcs.
Prices of spaces range from $135.00 to $275.00, dep&ndiug
on whether they were pre-need or at-necd and on the
amenitics of the particular areas involved, Ratio of pre-
need sales to at-need sales was approximately four to one.
The average number of deaths in the general area in which
the cemetery was located was 622 per year for a three-year
period. Interments at the cemetery during this period in-
ereased from 224 to 316, Population of the county had
increased about 13 percent in the last five years, and pro-
jections indicated that in the future the population would
increase npproximalely 5 percent a year. Although there
were several other cemcleries in the arca, only onc was
really competitive with the subjeet cemetery.

Table 1 is a summary of the caleulations of onc of the
appraisers retained by the owners, Commeants with respect
to various scctions follow,



Calculation of Annual Net Income

All appraisers assumed arnual sales in excess of the aver-
age of the past three ycars, the range being from 875 o
950 sales. As 1o prices per lot, the state’s witnesses stayed
close to past sales, using prices of $130.00 and $135.00 per
lot. The owner’s witnesses anticipated future rises in prices
and assumed that prices in the Mountain View Addition
would be higher than averape. One of the owner's ap-
praisers arrived ar his average price per lot by scparate
considcration of immediate need prices, pre-need prices,
and prime lot prices. All appraisers incfuded in their caleu-
lations income from operings and closings, liners, and
markers. The state’s appraisers stuck close to current in-
come figures on these items, whereas the owner's appraisers
assumed some increzse. Income from- the crematorium,
columbarium, and mausolecum was treated as independent
or business income and not included in the calculations to
arrive at the value of the raw cemetery land. It therefere
would appear to have been an error in the forepojng ap-
praisal to make a deduction for the value of the crema-
torium and columbarium in the calculation of value of raw
cemetery land.

Annual expenses largely followed those experienced by
the cemetery. None of the appraisals, other than that il-
lustrated, made allotment for costs of future development
in the manner illustrated. Ome appraiser provided a re-
serve for all land improvements, whereas another charged
depreciation and income to the buildings at this stage.

Capitalization

The arca of most dispute was whether all of the land in
“unplatted B should be included in the calculation of the
value of cemetery land. A pretrial argument was held on
this matter, the owners arguing that the area should be
excluded as a matter of law because it was not platted,
dedicated, or zoned for cemetery use. The trial court, how-
ever, agreed with the state, holding that the use of the land
was for the jury. In testimony, the owner’s appraisers
treated this land as surplus, whereas the state’s witnesses
included it in their calculations to arrive at the value of
cemetery land. Becausc of the resulting discrepancies in
areas of unasold cemetery land, the lives of the cemetery
used by the state's witnesses were 63 and 69 years, and
those ‘of the owner ranged from 32 to 37 years. The dif-
ference causcd by the different discount rates used for the
different lives was the principat cause of the substantial
spread in value in testimony of witnesses for the state and
those of the owner, ‘ -

Before Value Summary

All appraisers treated the building improvements in the
same way. Becausc the calculutions of the net price for
raw cemetery land had deducted the value of 1he buildings,
it was necessary 10 add the buildings back in to arrive at a
total before valuc. The value of “unplaited A™ was deter-
mined by a conventional application of the market data
approach. All appraisers felt that the highest and best use
of the arca was for a funcral home, and this land was given
commercial value, “Unplatied B” was valued by the own-
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er's appraisers on the market date approach, using sales
of nearby noncemelery lands, while the state’s appraisers
valued it as cemetery spaces. Regarding the approximately
four acres on which the buildings were located, one state
appraiser treated this arca as though it were available for
grave spaces, thus expanding the life of the cemetery. None
of the other appraisers gave this arca any special treatment.
Either approach is questionable because income from grave
spaces or the other income produced from the property

_must pay for this land in one way or the other.

After Value Summary

All the appraisers used the price per unit arrived at in the
belore valuation to calculate the value of cemetery land
after the taking. Values per unit of certain areas and tracts
were reduced because of damages resulting from the taking,
Al appraisers recognized the expense of replatting or the
loss in value of the original platting as a damage. Such an
approach dealing with “paper plats” on conventional prop-
erty would be questionable. -Also, the quoted appraisal il-
lustration may contain a duplication of damages, because
the appraiser included both the value of the original plat
and cost of replatting. All appraisers valued damage to the
small severed triangle heavily, and all allowed varying
amounts of damages to portions of the remaining property

"because of proximity of the new freeway and obstruction

of view from a portion of the cemetery caused by a long
bridge structure,

Just Compensation

Testimony of just compensation for the state was
$86,765.00 and $88,825.00. For the owner the range
was from $271,000.00 to $293,500.00. The verdict was
$155,050.00.

No two appraisers approached this problem in exactly
the same manner. Establishment of a technique that is
ideal in all situations appears neither possible nor desirable.
Variable factors may justify some modification of the basic
approach. ‘

THE MARKET DATA APPROACH

A second method of appraising vacant cemetery land is 10
treat it as other vacant land and value it by comparison
with prices paid for similar (but not cemetery) lands. As
previeusly indicated, one cannot always determine whether
this method is proper or the income approach is proper,se

The leading case is Lawreldale Cemetery Company v,
Reading Company,* involving a taking of undcveloped
cemetery {and no nearer than 600 feet to the closest inters
meat, the land being characterized as “, . . a current lia-
bility rather than an asset, because money would have to be
expended upon it before it could be sold for a sepulture,”
The conventional before and after method of valuation by
the market data approach was used; and the income ap-
proach, which resulted in values of $26,000.00 per acre for
land that cost about $500.00 an acre thrce or four ycars

w1 Ner “Rate of Sates” in Chapier Five.
> Supra noic 111
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before, was rejected. The court stated as follows: “The
tand must be valued like any other land in its vicinity and
pot in sepulture lots to be turned into cash in the fulusre.”
The court also rejected the income approach as based on
anticipated carnings and, therefore, upen conjecture,

In applying the Laureldale approach, Green Acres Park
v. Mississippi State Highway Comm.*™ excluded the in-
come approach as tending to show value to the owner and
involving a consideration of fulure profits, prices for lots
being income of a going business that was not being ap-
propriated. In allowing evidence of residential values, the
court said this evidence was offered not to show that such
lands could be substituted for that taken but to show the
market value of comparable property by recent sales. The
land in question was platicd; but there had been no saies,
terments, or development.

In State Highway Commission v. American Memorial
Park,> the court heid that value by the market data ap-
proach was proper and that in order to justify departure
from the general rules of damage, the owner had the -obli-
gation of showing that it was impossible to prove value
without dispensing with the usual rule. Valuation in terms
of substitution was approved in view of a South Dakota
statute giving cemeteries the power of condemnation, the
court indicating that this opinion was not formed on any
theory of replacement but on the market value of the land.

Dawn Memorial Park v. DeKalh County ** applied the
Laureldale approach and specifically rejected the income
approach where the ground involved, although “zoned and
planned by its owner for use as a cemetery,” was oot
suitable for burial spaces.

In Holy Trinity Russian Ind. Or. Church v. State Roads
Comumission, ™™ a special use permit was required before
the area in question could be used as cemetery lots, and
there was no evidence of intention to use the area taken
for cemetery purposes. Evidence of lot sales was rejected,
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the court placing the burden of establishing reasonable
probability that the land was subject to a nonconforming
use on the owner and holding that it was improper 10 allow
value as though the property in fact were zoned for another
usc.

In Enited States v. Easements and Rights of Way Over
One Acre of Land,*™ there was a taking of & power line
easement of one acre from a 78.35-acre tract dedicated and
zoned for cemetery use, The court noted that there was no

“ proof that the area taken could not stilf be used for lots and

also that it would take over 200 years 1o copsume 50 acres
of the property.

SUMMARY

Two methods of appraising vacant cemetery land have
evolved, one using the income approach, the other the
market data approach. Preference in method seems to
favor the income approach, although which is applied
depends largely on the facts of the particular case. Value
that the property may have because it is adaptable g
cemetery uses is ignored by the marker data approach,
Determining the value of Jand, which may be disposed of
over an extended period of years, subject to numerous
variable affecting prices, costs, and seles, by the income

‘approach is largely comjecture. Application of either

method does provide a figure 10 be weighed by the trier
of the facts. Whether the result is value in a constitutional
sense may be guestionable. Each formula develops resulis
that pretend to be factual or objective, but in fact may not
determine the value that the owner, an investor, or a buyef_
would see in the property. There are sufficient variables in
the income approach that the basis of value, ar lack of it;
for cemetery use can be considered by the trier of the facts.
In any event, the two methods are the tools at hand and,
subject te future refinements, wilt have 10 suffice.

CHAPTER SIX

CHURCHES

The markcl value measure of compensation has been ap-
plied to churches.””* In New ffaven County v. Parish of
Trinity Church 3 for cxample, the court stated: “The law

¥ Supra nole 245,

w1 Sypra nole 308,

27 Supra note 2B5; ze¢ Stawe Highway Dept. v, Baater, where 1he lamd,
although suitable for dovelopment as a cemolery, was valued as “idle
farm land.”

2 249 Md, 406, 240 A.2d (1968},

248 F, Supp. 109 {W.D., Tenn, 19465).

™ Assembly of God Church of Pawtucket v. Vallone, supra now 19
Commonwealth ete, v, Congregation Aushei §'Ford, Ky., 350 5.W.2d 454
(1965%; Gallimore v. State Highway and Public Works Commission, supra
aole 79 United States v. Two Acres of Land, ctc,, supra nots 8.

= 82 Conn. 374, 73 Atl. 789 {1909).

requires the plaintiff 10 pay to the church only the market
value of the premises taken.™

The market value measure also has been rejected. In
First Raptist Church of Maxwell v. State Department of
Roads,»* where half of the parking lot of a church was
taken, the court said:

When the property is such that evidence of fair market

wvalue is not oblainable, necessarily some other formula for
fixing the Fair value of the property must be devised,

57 Supra note 291, Sre wiso In re Simmons, supra notc 78; Stac Hligh-

way Department v, Augustd Bhirict of No. Ga. Conference of Methodist
Churches, supra aole 95, '



do

State Highway Dept. v. Hollywood Baptist Church *
indicates that there may be circumstances when market
value and actual value are not the same, and “Tf they arc
not, that valuc which will give just and adequale compensa-
tion is the onc to be sought by the jury in rendering its
verdict,” Ol churches occasionally scll, but these sales
usuatly are for conversion of the property to another use
and arc of liltie or no assistance in valuing the property of
a going church.3™ As a resull, the courts are required to
seek market value, or whatever other measure they apply,
through other data. United States v. Two Acres of Land,
Elte 0 states. . .

But people do not go about buying and selling country

churches. Consideration must be given to the elements

actually invelved and resont had to any evidence available,
to prove value, such as the use made of the property and
the right to enjoy it.

The proof to establish the value of church property is
produced usually by means of the cost approach.™! fn Re
Simmons ** indicates:

A fair value would seem to be the value of the land alone,

the value of the property enhanced by the buildings

thereon, teking a reascnable cost of replacing the buildings,
considering their state of repair and depreciation from the
time they were erected.

Although cost may be cogent evidence of value, it is not in
itself the only standard of compensation.™*

Church land is valued by means of the market data
approach.™ In St Patrick’s Church, Whitney Point v.
State, ™4 the court rejected the argument that the vacant
land taken was to be vatued by the cost of a substitute tract
purchased by the church, deducting the value of the resi-
dence on the substitute. The court considered this to be an
atiempt to apply the “cost to cure” theory and held:

Sound reason requires that the theory cannot be used in
cases of subsequent acquisitions of Jand outside the bounds
of the appropriated property: nor should a condemnee’s
right (o compensation be made to depend upon whether
adjacent land could be easily purchased.

The court concluded that the damages were to be mea-
sured by the before and after values at the time of taking,

Assuming that a parking lot necessary for the church's
operation is taken, strict application of the befere and after
rule could result in substantial Joss to the church itself. In
lieu of this, should the value of the arca taken be deter-
mincd by considering the costs of a new parking arca
adjacent to the church, whether the area is improved or
pot? On the contrary, is the church adequately compen-
sated for the loss of its parking lot by value being confined

" Suprd nolc 87.

¥ Smith, supra nole 194, of, Commonwealith v. Oakland Linitéd Bap-
tist Church, supra note 145, :

0 Supra pott TH; see In re Simmons, supra note 78; Assembly of God
Church of Pawueckel v. Vollune, supra aote 79,

> Commonwscalih, ete, ¥, Congregation Aushei S'Ford, swpra nole 375;
Trustees of Grace and Hope Mission v, Providence Redevelopment
Agency, supra note 195 Assembly of God Church of Pawtucket v, Vai-
lone, supra note 19; First Baptist Church of Maxwell v. Sive Department
of Roods, ruprg note 293, thavix, Appraisal uf Church Property, ENcYero-
oA OF RrEal ESTATE APPRASING ch, 28 (Premiice-liall 1959}, Gates,
dupra e 195; Smith, xepra nowe 194, . ,

d Supra nole . ’

= Onlted States v. Two Acres of Land, cfc., supro nole T8.

= Diavia, suprd note JRL,

i Supra nole 239,

to the market valoe of the vacant land taken? In an action
in which the Washington State Highway Commission was
acquiring parking space and arca for expansion of a pa-
rochial school, a setttement was reached, in part hased on
a consideration of a market value of adjacent substitute
lands where residences were located. OF course, there was
no assurance that the school could acquire the lands at
the values indicated or at any other fipure. The owner may
or may not have been made whole. But a strict applica-
tion of a before and afler rule could have been based only
ont guesses of the appraisers on cach side concerning the
amount of depreciation that buildings not taken would
suffer as a result of losing parking. The approach taken,
if not donc voluntarily, would be contrary to a private

- owner's rights as indicated in the Si. Patrick's case: but,

as previously indicated, the substitution approach has been
applied to private propertics.™ 1f the law permits use of
this approach, the appraiser might consider 1he problem in
terms of appraisals by aliernate methods: a before and
after appraisal based on market value and an appraisal

. based on the cost of a substitute.

The problem of valuing churches has been covered by
a Maryland statute *° which provides that compensation
for a church :

. « . shall be the reasonzble cost as of the valuation date of
erscling & new structure of substantially the same size and
of comparable character and quality of construction as the
acquired stricture at some olher suitable and comparable
location within the State of Maryland to be provided by
such religious body. Such damages shall be in addition to
the damages to bz awarded for the land upon which the
condemned structure is Jocated.

Although improvements are valued by the cost of a sub-
stitute, the Jand taken is not valued in terms of what the
church might have to pay for substitute lands but is valued
in terms of its market value.

Smith suggests that replacement cost (equal utility) be
used as a starting point in applying the cost approach to
churches, indicating that this will result in the automatic
elimination of super-adequate items.®** Case authority for
this position is lacking, In Assembly of God Church of
Pawtucket v. Vallone,* proof was in terms of the cost of
a “theoretical one-story church building.” No eorror be.
cause of failure to consider *the cost of producing com-
parable property having facilitics for a church and rectory
equivalent to those provided by the condemned property™
was found.

As is often rue in applying the cost approach to special
purpose properties, the most difficult calculation in valuing
churches is the determination of depreciation. All forms
of depreciation—ophysical, functional, and economic—may
exist in a church.™*®

In Trusices of Gruce and Hope Mission v. Providence
Redevelopmens Agency, ™! the court held that as a condi-
tion precedent to the admission of functional depreciation,

it e Inst pact of “Substitution” in Chupter Four.

7 Mp. Cooa: ANN, art 334, § 5{d).

3 Lupra note 154,

B Supra mie 19) see discussion of cqual utility under “The Cost Ap-
proach’ in Chapter Four,

a4 Ciales, supra node 197, of. Davis, supra note 18],

» Supra niie 195,



there must be a showing that “because of the property or
some portions thercof is becoming antiquated or out of
date, it is not functioning clliciently in the use for which
it was constructed or renovated and to which it is deds-
cated at the time of taking.” 1n the Trustces case the struc-
ture had recently been renovated and there was no showing
of depreciation except wear and tear.

Functional items include adequacy of seating, capacity
of the sanctuary, number and capacity of Sunday school
amd meeting roomws, parking facilities, design, construction,
and quality of materials in kecping with area standards.
Economic obsolescence may resuli from neighborhood
changes.®* Superiority or inferiority of the subject church
when compared with “like™ churches may give the ap-
praisers somc gauge for estimating the functional and
economic obsolescence. Each church may have its own
peculiar peeds, however,

The ultimate detcrmination of the exact amount of de-
preciation will be a matter of opinion and not mathematics.
This opinion should be based on an adequate investigation
of all factors that can affect the utility and value of a
particular church.

An exampie of the investigation of depreciation that can
be conducted occurred in the appraisal of a 50-year-old,
frame church that was being acquired as part of a post
office site. The appraiser for the government formulated
a questionmaire that was answered by the pastor of every
- other church in the community, Among factors included
for each church were the size and adequacy of the church,
parking, effcct of location, residences of members, and
other factors that would affect the desirability of purchas-

ing an old church, The questionnaire was supplemented by

personal interviews on needs and trends in church con-
struction. The appraiser concluded that the church had
suffered much fuoctional obsolescence, including inade-
"quacy of land arca; the size of sanctuary, vestibule, offices,
Sunday school rooms, sterage space, and off-street parking;
the shape of the sanctuary; the steps entering the church;
and the three-story comstruction of the church (the trend
being one story). Furthermore, the subject church was a
fire hazard. In view of these clements, the appraiser felt
the church was obsolete but could be used on an interim
basis for 10 years until a new church was constructed.
Depreciation was taken on this basis. The owners referred
1o churches having tives in excess of 300 years, taking some
depreciation. The verdict was close to the condemnors
appraisal iestimony.

Approach was in werms of market value: what anocther
congregation would pay for the subject church. 1t is ques-
tionable if another church, absent being compelled to buy
becausc of fire or similar catastrophe, would see value in
a 50-year-old church that might not be adjustable to fit the
needs of the prospeclive buyer. 1a such a casc, the needs
of the subject church could pet Jost in the shuffle when the

= Payis, supra note 38); Smith, supra note 197; Paliner, siprd note
33, p. 82, -

s Cf. Dowie v. Chicape, W. and N.S.R. Company, 214 1. 49, 73
N.E.2d 354 (1965) where the courl said:

The right 1 entertain any relipious belief . . dota not bring to or
carry with It increased or additional property rights 1o those held by
other perople adopuing other religious views or no religious vicws,
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“informed buyer™ entered the picture. In place of a strue-
ture that does the job, althouzgh not as well as might be
wished, the congregation may reccive compensation that
will not replace what it had. In the cited cxample, the
congregation recognized that the church was nearing the
end of s useful life. Apparently it did relocate without
the benefit of the additional 10 years that the appraiser felt
was left in the old building, Absent adequate inquiry into
the particular situation of the subject property church,
another conpregation might not be s¢ fortunate. Avoid-
ance of this incquitable possibility has been accomplished
in Maryland by Mp. ANN. Copg art. 33A, § 5(d), which
allows compensation in the form of reasonable cost of a
substantially similar structure. This approach may result
in 4 “bettcrraent” to the owner where there is no allowance
for depreciation of the church taken. -

Property owned by a church does not have to be valued
for church purposes. Certain church propertics, gencrally
referred 1o as “educational buildings,” are treated as other
properties and appraised by the market datz approach.®
That the property included offices, classrooms, library, liv-
ing quarters, as well as a chapel did nct prevent the
property from being considered vnique and from being
valued on a reproduction cost basis in the Trustees case. ¥t
This is to be contrasted with In re James Madison
Houses ¢ and In re Public School 79, Borough of Muan-
hatran,*® involving multistoried buildings converted into
churches,

In S:ate Highway Depi. v. Hollywood Baptist Church, %
the church had relocated prior to the time of valueation, and
the court concluded that the land was no different from
any other and that market value was the appropriate mea-
sure although a portion of the remainder was stiit used for
church purposes. The court, in Dowie v. Chicage W, and
N.S.R. Company,* involving a taking for railroad right-
of-way through a religious community, held that the
claimed special value of the property was “senlimental,
and speculative.” In Chicago E. and L.S.R. Co. v. Catholic
Archbishop,** the court permitted valuation of church-
owned lands across from the church cemctery for restan-
rant and saloon purposes, although it was argued that the
Bishop would disapprove of such uses.

Proximity damapes may result (o remaining church
property on a partial 1aking. In Gallimore v. State High-
way and Public Works,®' the court noted:

It follows that any circumstances that depreciated ils fair
market value for church purposes adversely affected the
properly in respect of the use for which it was most
valuahle,

The cournt stated in Stare Highway Dept. v. Hollywood
Baptist Church: '*

4 Bmith, suprae note 197,

*+ Trusices of Grace and liope Mission v. Providence Redevelopment
Apency, supre nole 195, converted premises were also valued for church
use in Assembly of God Church of Pawtucket v. Vallone, supra aole W,

% Suprg note 44,

=T Supra nole 44,

2wl Supre note 87,

™ Srpra nole %3

HO 139 [ 525, B NG, 372 (14875,

1 Supra note W, See abvw First Parish in Woburn v. County of Mid-
dlesex, supra noie 14,

i Supra note §7.



is

. . « Mere inconvenience is not, in and of itself, an element
of damage to be considered in condemnation cases, incon-
venicnces such as noise, smoke, dust and the like may be
considered if shown by the evidence to adversely affect the
value of the condemnce's remaining property,

The Hollywood Bapiist case refused (o allow damages that
were cliimed would occur during the period of construc-
tion, The court noted: “[t must be shown among other
things that such factors are a continuous and permanent
incident of the improvements. . .

In Durkam and N.R. Co. v. Trustees of Bullock
Chuceh,* damages to the value of the property were found
to result from the loss of hitching space and the disturb-
ances caused by proximity of the railroad, and the court
noted: :

Injury to such property, and respected it impairs is useful-

ness for the purpose to which it is devoted, constitutes an

element of damage, recopnizzble when such injury is the

direct cause of the act complained of, or when it flows
directly from the act as a consequence,

The holding of this case is to be contrasted with that of .

First Parisk in Woodburn v. County of Middlesex,*™ where
compensation for the anticipated annoyance by noisy Sun-
day travelers, being an unlawful act, was not allowed. In
State Highway Dept. v. Augusia District of North Georgia

Conference and Methodist Church,*** involviag the taking
of a portion of a rcligious camp, a cabin near the highway
was rendered uscless because of noise and other {actors.
The court noted that market value was not only the rule

" and held that evidence of the cost of the cabin and costs

of readjusting were proper. :

In summary, the market value measuré of compensation
has been both applied and rejected when dealing with
churches, Deciding the worth of one church property in
terms of what another church would pay for it can result
in a failure 10 recopnize values to the congregation in the
first property. Needs of all churches are not the same.
Particular uses and needs of the subject property congrega-
tion should be recognized if it is to be made whole, Be-.
cause of the lack of other dafa, the usual method of ap-
praising a church property is the cost approach methed,
Difficultics afe encountered in measuring functional and
econemic depreciation, but churches do suffer such. The
appraiser must exert substantial effort to determine ele-
ments that render churches of the type under consideration
desirable or undesirable and that affect their utility for
church purposes. If the taking interferes with the use of
the property for church purposes, damages are generally
allowed.

CHAPTER SEVEN

PARKS

Parks often are not extensively improved, and valuation is
more a problem of the value of land than of improvements.
The value to the public of a park and the necessity for
securing 2 substitute facility are almost impossible to de-
termine. Because of these factors, compensation for the
taking of park property usually is expressed in terms of
market value. When private parks are dealt with, addi-
tional data in the form of income may result in compensa-
tion recognizing value in use or value to the owner heyond
the ordinary market value of the property. It is therefore
possible that, under similar civcumstances, a private park
might be valued at more thar a public park.

PUBLIC PARKS

An epplication of the market valuc measure of compensa-
tion is found in People v. City of Los Angeles,** where

+0 Supra note 118, -

& Supra note 116; see dissenr, United Siates v. Two Acres of Land,
eic., supra note 78, cxcepting to allowance of ministers’ salary and dam-
ages 0 members, Se¢ alsa Dowie v. Chicago, W. and N.5.R. Company,
sapra nole 393.

4 Supra note 95,

a8 Supra note 78,

the condemnor was arguing that under the “public trust
theory,” the land could be transferred to another public
agency without just compensation and also that the “sub-
stitute facility” doctrine should be applied, resulting in no
compensation because there was no necessity for a substi-
tute. The court concluded the measure was not 1‘hc value
of the property for special purposes, but fair market value.
The court refused 1o apply the fair market value that would
be paid for the land as a public park ornly, noting that it
was not capable of being sold and could have no market
value for such use, and concluded that the measure was the
market value of the property if placed on the market for
ali uses to which it was adaptable.+o?

o The holding of People v. City of Loa Angeles, id., has been codified:

Pulslicly owned real property dedicoted to parks porposet, oiher
than state parks, when acquired for state highway purposes, by
eminent domain, shall be compensated for by ibe department on
the basis of the fair marked vatue of the property inken, considering
alt uses for which it is available and adaptable regardless of its
dedicadion to park purposes, plus the valve of improvements con-
structed thereon. . .,

The code does provide for the use of the substitution spproach where
apreed to:



Again, in United States v. State of South Dakota Game,
Fish and Parks Dept.** where an island in the Missouri
River was being acquired, the court refused to consider the
issue of necessity of a substitute and applied the market
value measure, noting that just compensation included all
elements of value that inhere in the property but did not
exceed market value fairly determined. _

United States v. Certain Land in Borough of Brook-
Iyn +* deparied from the position of refusing to apply the
doctrine of substitution to vacant playground. land and,
after noting that the key notion of compensation was
indemnity, said:

We see no reason a priori for tresting a public streel as
mote deserving of compensation for its replacement than
a public playground might be, . . . Both may serve vital
public functions and the absence of either might cause
serious strain on other public facilities. . . .

Under this view, if a playgrounad is found to be “necessary,”
the city may well be entitled to the amount necded to
acquire and prepare the additional land, Iess the value of
the land still keld, if any, that was f0t a necessary part of
the playground,

The Brooklyn case involved a taking of lands thal had
buildings on them when purchased by the owner. These
buildings had been removed prior to the condemnation.
The court heid that the original cost, including improve-
ments, was material to the market value of the property if
the substitution doctrine was pot applicable. Urder this
case, the owner was assured market value of the property
if replacement was not necessary. In this respect, the case
was a departure from the strict application of the substi-
tute property doctrine, under which nothing would have
been paid if replacement wds not necessary.'’® '

Ia Wesichester County Park Comm. v. United States
the government valued the property being used for park
purposes as residential, and the owner valued it on the basis
of a capitalization of rentals being received from the gov-
ernment. Both parties ignored the restriction to park use
that existed on the property. After noting that the key
notion of just compensation was indemnity to the owner,
the court indicated that if proof had been presented con-
cerning the value of the property for use as a park site, the
county would have been entitled to such compensation. It
is hard to see how the owner could establish value in its
use beyond the market value of a substitute, Also, in Town
of Winchester v. Cox,*'® involving land deeded for park
purposes, the award of the trial court assumed the property
was unrestricted. The referee previously had found that
the property had no value as a park. The court noted that
the obligation of the state was to make the town whole,

In ew of such compensation, the department and the owner of
agency in charge of such park property may provide by agreement
where i is found sconomically feasible 50 10 do that the department
may provide substiwee park Jacilities of substantially equal wility,
or facilicies of lesser utility with payments represeoting the difference
in utifity, or may pay the reasonable cost of acquiriag such substi-
tute facilities.

{Cat. Shietway Cope § 103.7.)

A Supra notc 213, .

e Supre nole 95, Ses also United States v, Certain Property bn
Borough of Manhattan, supra note 197, invoiving publke bmh Iaciliy.

4% See alxo State of Califomis v. United States, mpra note 20§,

4 343 F22d 688 (1944).

w129 Conn. 106, 26 A.2d 592 {1941).
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which required that the value of the land taken as though
unrestricted be paid, the money to be held subject to the
same restrictions as the land.

PRIVATE PARKS

Private parks held for recreational use have fared better
than have public parks as to their abifity to prove value for
such uses. A leading case in this field, and also one of the
lcading special purpose cases, is Newton Girl Scout Coun-
cil v. Massachuseiis Turnpike Authority,**> which involved
the taking of a strip of land through a Girl Scout camp for
use as part of a freeway project. The trial court excluded
testimony of damages bascd on use of the land for camp
purposes and refused 1o instruct on assessing damages
based on such purposes, The area taken included shield-
ing from the existing highway, and this taking resulted in
the loss of the camp’s privacy. The appellate indicated that
damages could be proved by other than comparable sales
and that although market value remained the test, the
property was to be valued for that use which would bring
the most money: .
In such cases, it is proper to determine market value from

the intrinsic value of the property and from its value for
special purposes for which it js adapted and used.

The court also stated that more flexibility with respect to
evidence would be allowed. The burden was placed on the
owner to show that it was impossible to prove the value
of the property without using some mode not dependent
on market value in the usual sense. ' -

Owner have been compensated for the value of a
variety of recreational uses enjoyed by their land:

In re Public Beach, Borough of Queens,'"* beach rights.
A substantial sum would be paid for such rights, although
the valuc of the fee might be nominal

Board of Park Commissioners of Wickita v. Fitch®
sandy land containing two lakes. The property was to be
valued for its most advantapeous use. Such value was
largely a matter of opinion.

Scott v. Stare,'® historical tavern, museum, and park.
The land may have value based on its “peculiar qualities,
conditions, or circumstances.”

State v. Wilsen,4'" unusual rock formations. The pro-
perty had “intrinsic value arising out of its uniqueness.”
Impairment of access reduced business profits resulting in
diminution of the highest and best use. :

Central Ilinois Ligln Co. v. Porter,*® duck hunting
lands: described as its “only use,” Damages resulting from
diversion of duck flights by towers and transmission lincs
were allowed.

Keaior v. State,""* “Isaac Walton Leaguc” clubhouse on
river. Valuation was allowed for the property’s highest
and best use based on “actual or intrinsic value,” in terms
ol reproduction costs less depreciation,

A number of cases involved takings from golf clubs.

o1 Supra niste S2. '

1 269 N.Y. 64, 199 N.E. 5 (1915),

L5 Supra tote 19,

B8 Supra note 48; ¢f. Stare v. Wemrock Orchards, Inc., supre nole 51.
417 Sypra note 48,

si» Supra note 48,

W23 NLY, 2d 337, 244 N.E.2d 248 (1968); medifyiag 26 App. Div. 2d
s, 2M K.Y 5.2d 471 (1966).
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Some of these apply a cost approach to what is essentially
vacant land. In Afbany Country Club v, 3tate*** a polf
course was held a specialty, and the use of the summation
or cosi approach was held proper. The lower court declined
to add the replacement costs of trecs to the valie of the
land, stating that thcse were considered to be part of the
fand. On appeal, this result was to some exient modified
by the court’s increasing the award for land, stating that
the land of the club appreciated in value with age, making
reference 1o trees and “other intrinsic valucs.”

In Uniied States v. 844 Acres of Land, et *?' the
owners contended that the reproduction cost method was
proper and that one dost that should be included was the
cost of clearing a hypothetically wooded tract. This con-
tention was rejected by the fower court, but, on appeal,
the court held that if proof on retrial were that no cleared
lands were availabie, the jury was cntitled to weigh the
costs of clearing zs part of Treproduction costs; otherwise,
if the jury felt that the property was not unique and that

cleared comparables were available, it was to disregard -

the clearing costs,

Treatment of trees and similar land improvements can
result in an unusual application of the cost approach. Trees
generally are valued as part of the land*** Separate
valuation of shade trees has been the subject of some
literature concerning valuation.t?> Suape TREE VALUA-
TION 4% sugpests the valuation based on trupk area, kind,
and condition. The application of the formula can result
ijn more than adequate compensztion; there is nothing to
indicate any correlation 1o actual er market value.

Re Brantford Golf and €.C. and Lake Erie and N.R.W.
Co.'% indicates that the cost of substitute premises, suitable
and convenient, would be a fair test. Albany Country Club
v, State** however, indicated that it was not the liability
of the state to furnish the claimant with equivalent facitities
at a new sitc and that there was no need 1o consider the
costs, including a water sysiem, at a new site. State High-
way Dept. v. Thomas *** held that iestimony of reconstruc-
tion of tees on other lands owned by the landlerd was not
relevant o the lessee’s case, absent the showing that the

@ Supra note 48,

st Supra note 146. .

17§ MCMICHAEL, APPRAISING Mawual ch. 24 (3rd ed., Prentice Hall
19413, refers to Feur, OurR Swane Txeks, and Fenska, THE CoMPLETE
Movezn Tage ExXsorT MaNUAL (1956).

@ Kamlet, Legal Factors in Evaiugting Land with Tree Growths, 36
ArrratsaL J. (1) 02 (Jan. 1964). Rcplacement cosl ol Lrees was ¢on-
sidered in Long Island Highway Co. v, Siate, 38 App. Dir. 2¢ 1014, 283
N.Y.5.2d 806 (1967}. :

w4 SHane TREE VALUATION (Nationai Shade Tree Conference 1957},

{andlord was willing to renegotiate the lease granting the
lessee the right to use other lands.

Golf course cases have allowed damages for loss of
screening and for “cosis to vure” by rcconstructing
damaged holes.**  Damages for rental value and costs of
maintaining a club staff while finding new facilities were
not allowed in Albany Coantry Club v, State’™?

Carb indicates that an income approach might be proper
where a club is operated for profit. Among factors for
consideration in valuing a gol course, he lists netghbor-
hood and location, land, the improvements (the course,
swimming pool, and other facilities} parking, membership
{including number amd ducs}, receipts, expenses, com-
petition, and management. In his vahtation of land, he
sugpests use of an abstraction process, valuing the land
as if developed and then making deductions for cost of
development, overhead, and profit'®® This method can
result in value in excess of what would be arrived at by
the market data approach,

In conclusion, because the land is nol extepsively im.
proved and because of the difficulty of establishing the
value to the public and the necessity of a substitute, market
value is the measure of compensation in most public park
cases. Value for park use is little recognized. In United
States v. Certain Land in Borough of Brooklyn**! and
United States v. Certain Property in Borough of Man-
hattan,*** the dectrine of substitution is extended to public
recreational facilities. These cases also indicate that in the

absence of the necessily for replacing the facility, the

owners still would be entitled 10 the market value of their
property. This opinion is a departure from the strict
substitution approach, which would allow nothing to the
owner in the absence of a necessity to replace.

Owners of private recreational zreas fare better than do
public owners, as intrinsic value or special value to the
owner usually is recognized. This recognition occurs par-
ticularly where the owner's enjoyment takes the form of
income from the property. It is inequitable that a private
owner should receive more than does the public owner in
the same situation. The extension of the substitution doc-
trine to park facilities may overcome this incquity,

s Supre note 119,

i Supra note 48,

s Sypra powe 135,

i Knollwood Real Estate Co. v. State, supra note 119: Leyin v. Stale,
sipra note 147; Re Brantford Goif and Country Club and Lake Erle and
N.R.W. Company, supra note 119,

+2 Supra notc 48.

s Coarh, Approisel of a Couniry Club, ENCYCLOPERIA OF REAL ESTATE
AFFRAUISING ch. 30 {Prenuice-Hall 1859).

O Supra note 95.
it Supra note 197.



CHAPTER EIGHT

SCHOOLS

In cases involving school properties, the courts have rec-
ognized the necessity of libcralizing the proof permitted
to establish just compensation.**
.. All of the capabilitics of the property, and all the
ases to which it may be applied, or fer which it is adapied
wa;:h aﬂﬁcl its value in the market are to be consid-
ered . .. ‘

Factors affecting the use of the propenty for institutional
purposes should be recognized.**

The market value mcasure of compensation has been
applied 1o private school properties. In dealing with public
school properties, the market value measure has been
disregarded. In County of Cook v. City of Chicago,**
following the condemnation of part of a schoot yard and
some of its utilities, testimony on market value was stricken,
the trial court saying:

‘This is a special use property for school purposes, and its

valuation must be based upon its highest and best use as

school property and no other basis,

In sustaining this, the appellate court held: ¢

In the matter of vatuation'of property, our Supreme Count
has heid that market value is not the basis when special use
property is involved,

Where a portien of the property was taken and the re-
mainder so damaped that it could not be used for school
purposes, the before valuvation is made in terms of value
for school purposes and the after valuation in terms of
market value.*? Sen Pedro, L.A. and S.L.R. Co. v. Board
of Education % indicates that for the institution to be
destroycd for school purposcs, there must be a showing that
it is impractical and unreasonable to continue the school
after reasonable efforts and diligence to overcome the bad
elements created by the taking. The court held the fact
that the school had relocated was not relevant to this
issue.

Where the taking is extensive, valuation of public school

s Gallimore v. State Miphway and Public Works Commission, sapra
pole 79, quoling Naniahala Power and Light Company v. Moss, 220 N.C.
300, 17 S.E2d 13 (19413, see Mabo-Weitern Ry, Co. v, Columbia Con-
fetence, elc., swpra note 77: Board of Education v. Kanswha and M.R,
Co., supra note 213; ldaho-Western Ry, Co. v. Columbia Conference, €ic.,
sugre nole T1: County of Cook v. City of Chicapo, supra note 35, see
Guthrle, Value-In-Use (Instiiutional Properiy), 9 Bt oF War () 56
{Dec. 1968); Gallimore v. State Highway and Public Works Commission,
supra note 19, stales that where value For other purposes is greater, evi-
dence of the cfiect on value for insiitutional purposes only is irretevant.

w4 Gallimore v. State Hlighway and Public Works Commission, supra
note 79; Harvey School v. State, supra fiole d8; Idaho-Wesaern Ry. Co. v.
Columbia Conference, eic., supra note 7.

@ Supra notc 35, .

2 qecord: Slate v. Waco ndependent Schoot District, supri nole 95.

«t Bated of Education v. Kurawhz and MR. Co., supre note 213

¥ Snpre nowe 11035,

e Board of Education v, Kanawha and MR, Co., swpra note 224
County of Cook v. Cily of Chicage, supra auote 35; Stale v, Wauco Inde-
pendent School District, supra nete 95, United Siates v, Board of Tduca-
tion of County of Mineral, supra note 36, Wichita Unified School District,
supra nole 95, .
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" property usually involves the application of the substitute

property doctrine.*® State v. Waco Independent School

District*" in holding the substitute doctrine applicable

said: }
This view is grounded on the fact that it makes no differ-
ence whether the property has a market value or not, or
what it has lost is not the inquiry before us; that inquiry is
the cost of restoring the remaining facilities to a wiility fer
school purposes equal to that enjoyed prior to the taking
if the facility is reasonably needed to 6ll a public
requirement.

The taking in the Waco case was 7.40 acres of a 25-acre
high school campus and included most of the classroom
facilitics, leaving a $250,000.00 gymnasium and three shop
buildings. The state’s contention that valuation should
have been on a before and after basis was rejecied. An

" instruction on compensation in the form of costs of Jand

and buildings required 1o restore the facility, using the
remaining land and improvements, was held proper.

In Wickita v. Unified School! District No. 259,44 the
substitution doctrine was applied to a school over 40 years
old. The court, based on the district’s obligation to
provide educational facilities, rejected the claim that de-
preciation and obsolescence should be charged against the
cost of the replacement facifity. The city was acquiring
4.13 acres of land in the Wichita case, and the school
disirict claimed that it should receive full value for this
land. The studemts of the old school were distributed
among three other schools, and additional land 10 care
for the replaced students was required at only one of these.
The court allowed compensation only for this additional
land, indicating that the rule requiring compensation in a
sum suflicient to provide the nceded equivalent was as
applicable to lands as it was to buildings. The court held
that the issue of compensation for necessary substitute land
should have been submitted to the jury tdther than deter-
mined by the trial court as a matter of law.,

Ceatral School District Neo. ! v. Swate Y2 involved a
vacant tract that the district had planned to develop as a
schocl site. Although the propesty was vacant and recog-
nized as not constiluling a specialty, the trial court valued
it for school use by making adjustmeats in the price paid
for a tract secured as a substitutc site. Similar in the
treatment of vacant Jand is Uinited States v, Certain Land
in Borough of Brooklyn, " which involved land from which
improvements had been removed after purchase and which
had been developed as a school playground. The case
held that the price paid for the land, although improved,
was relevant to the issue of the market value of the fand.

in Kenra iate 9%
W Yupra pote 95,

i Supra notc 44,
= Sypra nole 95.
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The case was remanded for consideration of whether the
sitc was necessary for the purposes for which being used,
in which case the subsiitute property doctrine was to be
applied. In the usual school case, the requirements of
necessity should be casily satisfied, because students dis-
placed by the taking must be rclocated somewhere.
Because of the age and location of the school buiidings
in State Highway Depi. v. Owachita Parish School
Board,*** the replacement cost less depreciation approach
was applied in preference to the substitulion doctring,
which did not recognize deprecintion. Similar was
Muasheter v. Cleveland Beard of Educaiion® involving
school buildings 71 ard 85 years old and z gymnasium 29
years old. In Harvey Schoof v. Srare,*'s it was held that
functional depreciation must be given consideration.
Damages to improvements on the remaining property
have been recognized. Usually, compensation for such
damages is in the form of the costs of curing the defects

caused by the taking. This cost is found by the applicatien -

of substitution.*** [t may be in the form of a depreciation
in market values'® In Idaho Western Railway Co. v.
Columbia Conference, etc.,*'® it was held competent for
the coflege to introduce evidence to show that the con-
struction and operation of a steel railway next to the cam-
pus would be a permanent and lasting defriment 1o the
remaining property and would “impair its usefulness and
mar its inviting situation and prospect.” The noise from
railroad operation, in view of the peculiar use of the prop-
erty, was characterized as a private nuisance, In Galli-
movre v. State Highway and Public Works Commissions*?
involving a Bible school, the court noted that if the property

was more valuable for other purposes, “evidence that would
affect the fair market value only for institutional purposes
would scem irrclevant.”

Mcasurement in terms of fair market value and by
applying the market data approach has been held appro-
priate in valuing school properties owned by school dis-
tricts but not being used for school purposes. In United
States v. Certain Lands, Etc.t the schoolhouse on the
land had not been used as 2 school for some time, and the
property was not accessible or usable for school purposes.
The court rejected reproduction costs as the sole criterion
and held the market valpe measure more appropriate.

In summary, in dealing with private schools and public
school properties not being put o school use, the market
value measure is applied. In the event of a substantial
taking from a public school facility, the doctrine of sub-
stitution is the usual measure of compensation. In a taking
of oid public school facilities or private school properties,
reproduction costs, less depreciation, are used. Where

- the facilities can be rehabilitated on-the remaining prop-

erty, the “cost 1o core” approach is appropriate. Deprecia-
tion in value of the remaining property for sehool purposes
has been recognized 4s a proper item of compensation
except in those cases making a strict application of the
substitute property doctrine. Except for cases in which
the cost approach is taken, with its built-in problems in
measuring depreciation and with question of the propriety
of measuring the value of a private school facility in terms
of market value where there is no market, the owner of a
school facility generally is adequately compensated for its
losses under existing case law.

CHAPTER NRINE

OTHER PROPERTIES

In addition to the properties already discussed, other
unique properiics have been classified as special purpose.#*?
Public highways, one such type, usually are valued by an
application of the doctrine of substitution; and the leading

i Supra note 197,

s Supra note 237,

1% Sypra yiote 48, Accord on unused lands: United States v, Z,184.81
Acrer of Land, 45 F. Supp. 681 (1942); Siate of MNebraska v, United
States, 54 F.2d 866, ceri. denied 38 1).5. 813, 68 5. Ct. 1070, 92 L. Ea
1745 (3947), involving school trust lands and rejecling subsiitution.

“7 Wichita v. Unified Schoo!l Districe No. 259, supra note 95,

0 Board of Education v. Kanawha and M.R. Co., supra note 123,

@ Supra nole 77, )

& Supra note 79 .

St Sppre note 160

ud Spr Chopter Two. In addition fo others previously comsidered,
GUIDFLINES TO APPFRAISE SPECIAL PUKrOSE PROPERTIES, issued by the
State of New York, Depariment of Transportalion, includes hospitals,
Jails, city halls, other public buildings, thealers in smatl localities, club
houses, clinkcs, and certain indusirial proportices.

cases involving highways are referred to in the section on
substitution.*> Two additional categories that contain a
nember of cases are factories **+ and utilities.*** Treatment

w2 See annot,:  Meagure of compensation in eminent domain lo be
paid 1o state or municipafily for laking of public highway or sireet, 160
A.L.R, 955,

¢ Supra notes 47 and 268; In re Zicgler's Petition, supra nole 14;
Sianley Warks v. New Brilain Redevelopment Co., supra note 239. Ap-
praisal arvcles iaclude: Hogan, The Tochnigur of Imdusiriul Properiy
Vailuation, 19 Arpzaisac ). 8994 (Jan. 1951); Fulicrton, Appraisal of
Industriod Praperty, EncYCLoPrma oF REAL ESTATE ApreRuising ch. 16
{Preatice-Hall 1959); Starrewt, Now fo Approise Indusirial Properties, REAL
ESTATE APPAAISAL PRACTICE (Ametican Institute of Real Esate Appraisers
1958); W, KinnaRD, INDUSTRIAL Real EsTate {Society of Indusiriaf Real-
tors 1967).

* Annot.: Comp tion or d ges for condemning a public weitity
piant. 68 A.LJR.IQ 392 2 Gaeer chs. I7-1%; 5 Micqows §i9.21; 34
CoLust. L. Rev, 542, Considerable Literature is avaitable for valvaton of
wtilities for rate-making purposcs, as distinguished [tom condemoation;
se# Infra note 471,




accorded such other properties has not been uniform. No
extensive analysis of appraisal technigues applicable to
such propertics is attempted here,

Market value usually is applied as the measure of com-
pensation.*** Value to the owaer has been recognized. ™
The reason usually given for declining to consider vahie
to the owner of peculiar busincss properties other than
utilities is that it resulls in compensation for business not
taken. ** Valuation of such properties generally dis-
regards intengibles, such as business taken or damaped,
going concern value, znd goodwill. A distinction is drawn
when dealing with uzilities, where the business usually is
continued by the condemnor as a public enterprise.+s¢

The cost and income approaches are the principal
methods of valuation used. Values because of adaptability
of the property to particular use and because of enhance-
ment resulting from such a use have been allowed.*$* Proof
of profits has been allowed to show the productivity and,
in turn, the value of income-producing properties, 181

Incidental damages, such as moving costs, generally
have been denied.1%? This type of cost has been the subject
of considerable legislative action by states as a result of
provisions of the Federal Aid Highway Act relating to
moving costs and other losses incidental to relocation.ts
To a limited exient, moving costs have been allowed in
court opinions without such enabling legislation.+%*

Except for utilities, there is little legisiation providing
for compensation for direct business losses. An exception
is found-in VT, STAT. ANN. 19, § 221(2), which provides
that the property is to be valued for its most valuable use
“and of the business thereon,, and direct and proximate

lessening in the value of the remaining property or rights

therein or business thereon.”

That a property is used as a factory does not necesarily
mezn that it will be treated as a special purpose property
it it is adaptable to other uses. In Chicago v. Farwell 13
the court refused to disregard market value or to apply
specizl rules, nothing: <%

. . There is nothing about making soap which renders
the business peculiar or different from any establishment
where a household necessily is made.

o Edgcomty Steel of New England v. State, supra nole 245; In re
Tieghr's Petition, supra note 14.

&7 Soothern Ry, Co. v. Memphis, supre note 16; Sanitary District v.
Chicago, Piusburgh Fi. W, and C. Ry. Co., supre note 96; 1 ORGEL
42,

§

4 Chicago v. Fzrwell, swpra note 47; Banner Miling Cempany v,
State, supra note 15. {This case does recognize that business done can
enhance (e vatue of the property.}

e Jd,: Michelt v, United States, 267 U.S. 341, 69 L. Ed. 644, 45 8. Ct.
293 (1924); 2 OncEr §§ 68-72; § NicHous 48§ 19,1 [2], (1913},

8 Supre nole 26).

&L Sypra nole 270,

4 Ranner Mifling Company v. State, supra note 15; 4 Nichois §§ 143,
t4.247 |2]. Annot.: Cost to property owner of moving personal property
a8 clement of damages or compensation in eminent domain proceedings,
&9 ALR.Id 1453, Anpnol.: Good will as an element of damages for con-
demnation of property on which business ia conducied, 41 A.L.R. 1026

“ Supra pote 276,

&4 In re Zicgler's Petition, supra note 14, which indicates that moving
Costs may be relevant fo the value of the property and that o recover for
business intecrruptions proof must not be speculative and must possess a
rensonable depree of certaimy. See afto In re Widening of Gratat
Avenuc, M8 Mich. 1, 226 M.W, 683 (1940); Jacksonville Expressway Au-
thority v. Du Pree Co., Fla. 108 50.2d 28%, 69 AL R.2d 1445 (1958).

"3 fupre aote 4T,

- gerord: Chicape v, Harrissn-Habited Building Corp., supra note 43
Amoskeag-Lawerence Mils, Inc.. mpra nole 47; In re Lincaln Sq
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Also, in Uniied States v, Certain Property, Efc.** in
which a newspaper plant was being condemned, the build-
ing was held to be just another ioft building, and no award
was made for the structure. Compensation for machinery
and other fixtures was not limited to their market value
after removal, however; and the owner was pgranted the
value that would be paid by 2 purchaser for uses of these
iterns as installed on the premises being condemned. Valua-
tion by reproduction cost was used as an indication of this
value.

‘Utitities differ from the usual taking in thet they
generally include a valuation of the business taken. In-
cluded among intangibles for which compensation is pakl
are “poing concern value” and the value of franchises,
Compensation for goodwill generally is not allowed.
Of necessity, the physical plant of the ulility and the
intangibles ' often are wvalued separately, although the
ultimate statement of compensation is in terms of the value
of the whole.1%*

The income .approach is applied extensively in valuing
intangibles. In Monangahela Navigation Co. v, United
States, A7 the court stated:

The value of property, generally speaking, is determined by
its produactiveness, the profits which it brings 10 the owner
. . . The value, therefore, is not determined by the mere
cost of construction, but more by what the completed con-
straction brings in the way of eamnings 1o its owner,

Consideration has been given to the effect of the taking
on income in determining whether or not there will be
severance of damages where there has been a partial taking
frem a utility, In United States v. Brooklyn Union Gas
Co. 2" for example, consideration was given 0 income
that the utility would receive from the government resulting
from its use of the area taken. Also, in the case of In re
Elevated Railway Structures in 42nd Street,'"* where a
failroad spur could be operated only at a loss, the court
awarded only junk value for the facilities and po value 10
the franchise. 172

The income approach is not the exclusive means of valu-
ing utility properties, including intangibles.*™ No rigid rule
can be prescribed under all circumstances and in all cases.

One situation in which the income approach has been re-
jected is that in which income is restricted because of the
public control of utility rights. In the case of In re Filth
Avenue Coach Lines, Inc.*'® the court held that profits
were prevented by the rates imposed by the condemnor,
Value was nevertheless allocated 1o intangibles, including

operating schedules, operating records, and systems of

7 Supra note 9.

w41 ALR. 1026 69 ALR2d 1428; 4 Nichous §% 1331, 15.44.

w0 2 ORGEL § 205; 4 MicHoLS § 1544, ¢f. East Boothbay Water Dislrict
\('.gl;‘l'hahitan:s of Town of Boothbay Harbor, 158 Me. 32, 177 A.2d 659

1862).

w48 LS. 312, 51 5. Ct. 822, 17 L. Ed, 483 (1892) quoted in Onan-
daga County Water Authority v, N.Y.W.5 Corp., supra note 95, which
indicates the income approach has iis limitations “but is unquestionably
relevant, particularly when aitempling to measure the inlangibles of 2
public utility."

L Supra note 32,

265 NY. 1T, 192 N.E. 193 (1934}

VB Aecord: Roberts v, City of New York, 295 UK, 264, 79 L. Ed. 1429,
55 8, C1. 689 (1935,

K bec Water Dj v. City of Watcrville, supra nolc 160; On-.

Slum Clearance Project, o, supra note M; Kankakee Park Disirict v,
Heidenreich, mpre note 47, ’

andaga County Waier Authority v, N.¥Y.W.S5. Corp., supra note 95,
Y15 18 N.Y.5.2d 212, 219 MLE2d 41 (1968).



procedure in irzining personne! and “the substantial sums
invested in them.” Also, in Brunswick and T. Water
District v. Maine Water Co.,*?% the court noted that:

A public service property may or may not have a vzalue
independent of the amoont of rates which for the time
being may be reasonably charged.

The Brunswick casc states that a2 utility can have valee,
although it may be required to furpish services at rates
prohibitive to sharcholders, and that onc item other than
the reasonableness of rates that gives value 1o the property
is actuat cost. Of necessity, where the income approach is

rejected, valuation of physical propertics must be by the
cost approuch.s 7 -

In summary, as to the properties not previously specifi-
cally discussed, market valuc usually is applied as the
measure of compensation. Unless the property is a business
produccer, reliance must be on the cost approach. Where
income is involved, the usual rule is 1o prohibit a considera-
tion of such income. This approach is not used in the
utility situation, wherc the business generally is treated as
being acquired. Because of this inclusion of the value of
intangibles, valuation of utilities is a matter unto itself,
requiring particular attention.

CHAPTER TEN

CONCLUSION

It should be apparent that there is no rule of law or ap-
praisal method that can be applied to every special purpose
properly. There is a wvaricty of such propertics. Even
difterent propertics of the same type present different prob-
lems. How each case is treated may, to some extent,
depend on the facts involved,

‘The need for special treatment of special purpose prop-
erlies has been recognized by the courts, This aim is
accomplished by permitting the use of one or more of the
following: a measure of compensation other than market
value; appraisal approaches other than the market data
approach, inciuding occasional resort to the “substitute
property doctrine™; and greater leeway as to evidence
allowed to establish value.

The function of a trial to determine ¢compensation to be
paid to the owner of property being condemned is to pro-
vide constitutional just compensation to the owner. OGf
necessity, compensation is established by opinion evidence.
Just compensation usually is measured by the market value
of the property. With special purpose propertics, the prob-
lem becomes how to satisfy the constitutional requirement
of just compensation where there is no market for or sales
of the property involved. The owner must bec made
whole; he is entitled 10 compensation for what he has lost.
Ris compensation is not gauged by what the condemnor has
gained. :

Market valuc has been accepted as the measure of com-

4% 97 Me. 370, 215 N.E. 2d 41 (1966).

% See- dn re Fifth Avenue Couch Lines, Inc., supra note 435, Port Au-
thority Frans-Yluison Corp, v. Hinbson Rapid Tubes Cosp., supra note
170; see Sackman, Juss Compensation-—the “Med Eonk,” 5 KRGt oF
War {3} 45 (June 1968). The ww of coss in valuing for eale purpose
diftcrs from the use made in valuieg for condemnation purposes. 2 OrceL
§204; 3. Honwxwnr, Pusuc Uintary ValusTion ror Purrose oF Harn

Contanr (Macmillan 1931); Bonbright, The Sroblew af fudicia! Viatua.
slow, 27 Covung, L. Rev, 493,

pensation in some special purpose property cases and re-
jected in others. Some properties have no value “in the
market”; they rarely, if ever, are sold, The jury is in-
structed to decide what a willing and informed buyer would
pay for such properly. Such an instruction as to what

somecne will pay in the market generally can result in an

owner of a special purpose properly not receiving the
value inherent in his property. In additien, the jury may
also be instrocted not to consider “value peculiar to the
owner.” ,

Where market value is repected, the court usuzally adopts
as # measurc of compensation “the value for uses to which
the property is adaptable,” “intrinsic value,” or “value to
the owner.” Whether expressly rccognized or not, the
basic element in all of these terms is vaiue to the owner or
value arising from his use of the property. Even when the
fair market measure is used, recognition usually is made
in one form or anoiher of such special value, Not every
value the owner sces in his property is compensable. The
value must be real and orise from his use and ownership of
the property involved. The line between value charac-
terized as “peculiar to the owner™ and special value in the
property itself can be fuzzy. A basic test appears io be to
consider whether another owner, engaped in the same
actrvily, would recognize the value in question, If the value
is peeculiar to the owner or subjective, such as sentimental
value, and not inhering in the property itsell, it should not
be rccognized,

Because of the absence of sales data, resort must be taken
te other proof to establish the value, market or otherwise,
of a special purpose property. One method of accomp-
lishing this nim is through the use of approaches in valua-
tion other then the market duta approach. The cost ap-



proach and the income approach, although not controlling
on the issue of compensation, may be used.

The cost approach has been much criticized. Usually, it
starts with repraduction costs; i.e., the costs of reproducing
exactly the improvements taken, whether such would be
reproduced or not. Such cost, except of practically new
facilities, generally has no rclation to value. From this
cost are deducted items of physical, economic, and func-
tional depreciation. The jarter two types of depreciation
cannot be detcrmined factually and may be dependent on
the opinion of the appraiser. Recognizing that the starting
point is off base, the variable of depreciation is presumed
to pult the course of valuation back to the target of just
compensation. The end result may or may not provide
indemnity 1o the owner. The calculations may be window-
dressing to give the appearance of validity to the appraiser's
preconceived opinien concerning value. In view of the
present state of the law and appraisal theory, however, the
cost approach may be the only method available when
dealing with certain special purpose properties. '

There is little room for improvement of the cost ap-
proach. First, starting with replacement costs to the
subject (replacement with a facility equivalent in function)
and, second, arriving at conclusions on depreciation based
on more thorough investigations as to what factors present
in the subject property render it inferior in utility to the
replacement siructure—these appear to be the only areas
where the approach can be made more objective, Deter-
mination of depreciation vltimately remains subjective and
vsuzlly is high or low, depending on which party is being
represented. .

More liberal use of the income approach is permitted-

when dealing with special purpose properties. Although
the usual rule is to exclude business income, such income,
on occasion, is used as a starting peint for the calculation
of the value of physical property taken, Cemetery land
and utilities are prime examples. Business income, although
oot involved in an appraisal calculation, may be permitted
as evidence relevant 1o the issue of the value of the subject
property. Use of income may be justihed because the
property is such that it, rather than management, creates
the income, because the business done cnhances the value
of the land, because the business done is indicative of the
uses to which the property is adaptable, or (rarcly, except
with utilities, althouph the taking may in fact destroy the
business) because the business is being taken. Many cases
do not permit evidence of income on the grounds that it
teads 1o speculation, collateral inquirics, and compensation
for a business that is not being acguired.

Should more cxtensive use of income evidence be
permitted in valuing income-producing special purpose
properties? Value of such property docs depend on ils
productivity and may have no relation to the costs of the
facility. If an income property is not productive, its
costs arc immaterial. Nevertheless, the cost approach
somctimes is held to be the onafy measure, sven though an
income-producing specialty is being valued. Caution should
be exercised as specialty is being valued. There are limits
beyond which income is not probative of the value of the
properly aud may result only in confusion. Costrol in

this area must be maintained by proper exercisc of the
diserction of the trial judge.

Substitution, or the substitutc properity doctrine, has
becn devised by courts as & means of sccuring adeguate
compensaton for public owners where it is nccoessary to
replace the facility taken.. Compensation is provided in
the form of the costs of 2 necessary substitute (land and
improvements) having the same utility as the facility taken,
Some cases applying the substitution doctrine allow
nominal compensation or none if there is no nccessity to
replace. Some cases purporl to apply this method to tak-
ings of private propery. ’

What methods of valuation have been applied to parti-
cular special use properties?

Cemeteries have been valued by the income approach or
by the market data approach, regardless of whether the
market value measure of compensation is adopted. Based
on the facts involved in various cases, it is impossible to
state when one method or the other would be proper. The
income approach has been held epplicable where the lands
bezing taken can be characterized as an “integral” part of
the cemetery, whereas the market dala approach bas been
applied when use of the lands involved for cemetery pur-
poses is “remote.” Which method is chosen appears to be
a2 matter of local preference. Valuation by the income
approach is based on the net annuval income for the life
of the cemetery, discounted to present value. The market
data approach is based on value indi¢ated by sale of com-
parable lands (but not cemetery lands). The income ap-
proach recognizes value for cemetery use, whereas the
market data approach does not. if there is, in fact, an
echancement because the land is available for future
development as a cemetery, the income approach is more
likely to render just compensation to the owner,

Market value often has been applied as a measure of
compensation when dealing with church property. This
approach is highly hypothetical because churches are not
bought or sold and owners do not consider their value in
such propertics in terms of what could be realized in the
market. Consideration of what another congregation might
pay for a church can result in the subject church receiving
Iess than it is losing, if the subject church is put 1o expenses
in providing a substitute facility in excess of its worth in
the market. Proef of the value of a church usually is made
by use of the cost approach. Here, once again, costs and
depreciation may be difficult to determine and may have
no relation to value,

Compensation for public parks is measured in terms of
market value, Where improvements are involved, the cost
approach i3 applicd. Special value to the owner is more
hikely to be recopnized when dealing with private parks.
Recent cases have extended the substitute property doctrine
10 public recreational facilities, the use of which, by provid.
ing the costs of a nceessary subslitute, makes the public
owner whole.

Schools have becn valued by using the doctrine of
substitution. They also have been valued on reproduction
cost less depreciation, where the facilities are old. In
dealing with private schools, the market value measure
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vsually is used, recognizing special value that the property
may have for school purposes,

With other special purpose propertics, the cost approach
or income approach is relied on. Market value is the
usual measure of compensation. Compensation for in-
tangibles usually will not be made except when utilities are
involved. To the extent that intangibles, including business,
are taken or damaged, legal compensation usually does not
recognize these losses. Legislation allowing moving costs
and costs of rehabilitation have provided compensation for
some of this loss,

What method or methods might be used to assure pay-
ment of just compensalion in a special purpose situation,
assuming that just compensation means indemnity to the
owner? Methods of valuation other than the income ap-
proach can be compared as in Table 2.

Where substitution is applied in the strict sense and
replacement is necessary, the public owner is made whole
and may receive a betterment in the form of a cost of an
undepreciated facility. Under the substitution approach
referred to as “new” in Table 2, which is the approach
prorcunced in United States v. Certain Land in Barough
of Brookliyn *'®* and United Siates v. Certain Properiy in
Borough of Manhattan " 2 depreciation is charged. In
the absence of necessity to replace 1he facility, application
of strict substitution resulls in no payment of compensa-
tion, whereas under the “new” approach of Brooklyn and
Manhatran the owper still receives market value. A
public facility, inciuding the land on which it is situated,
would have some market value even if the property were

8 Supra note 95
¢ Sunrn pote 197,

TABLE 2
METHODS OF VALUATION

not necessary for public purposes, and the new approach
does insure the public owner constitutional indemnification,
As Table 2 indicates, the new substitution approach, with
its allowance of depreciation, is practically equivalent to the
cost approach.

Confining the sirict application of sehstitution to public
highways and utility distribution systems wsually will not
work a hardship on the public owncr, absent the necessity
to replace. Claiming that there is market value for a strip
of land 60 feet wide and 11 miles long or in the shape of
a gridiron, absent the public use originally being made of
the property, is unrealistic. In terms of a public distribution
system that need not be replaced, compensation for scrap
value appears adequate.

Absent wiping cut a whole community by condemnation,
replacement of schools and parks probably will always be
necessary. The public still will be present and must be
served. With the social conditions presently prevalent in
urban areas, argument that parks are not necessary bhas
little hope of success. If such necessity is recognized, sub-

stitution determined by either method, strict or new, assures

that the owner is at least made whole. As a practical
matter, the charging of depreciation under the “new™ sub-
siitution approach prebably will not make the public agency
unable to replace the necessary facility.

Differences between substitution where the facility is
necessary and the cost appreach are that under the strict
substitution approach depreciation is charged, and under
either substitution approach, the owner receives only the
costs or the market value of so much land as is necessary
to replace the utility of the lost or damaged facility, Land
surplus 1o the needs of the owner probably would not or

EFFECT OF NECESSITY TO
REPLACE [UTILITY)

METHOD FORMULA
Substitution:
Strict Cost to replace No compensation if no necessity
building (utility} to replace
+ Land (utility} .
Value
New Cost to replace Market value paid if no necessity
building (utility) 1o replace
— Depreciation {betterment)
+ Land {utility)
Value
Cost to reproduce Mecessity  immaterial except as

Cost approach:

building
~ Depreciation

reflected in depreciation

+ Land {market value)

Value.




could not be disposed of in the market. Payment for Iands
in terms of the same utility rother than area provides the
owner wiih his constitutional indemnity.

Would constitutional indemnity be secured to a private
owner of special purpose property if he were paid based
on substitution? The approach of strict substitution in the
no-necessity situation, resalting in no compensation, would
be unconstitutional. Should the new substitution approach
of Manhattan and Brooklyn, with this emphasis on utility,
be preferred to the cost approach? Indemnification appears
more likely if the initial step is in terms of the utility
rather than cost. The utility to be found in a special pur-
pose property, not its cost, gives it value.

The argurnent that compensation in terms of the costs of
a3 substitute forces the owner to accept semething he does
not wish to receive is as applicable to the cost approach
as 1o substitution. In cither case, he is receiving a sum
of money. The method of calcufation is different. Inquiry
should be: Docs the sum paid indemnify the owner? That
the method of calculation might assume replacement by
a particular structure or land is secondary. Therefore, it is
felt that consideration should be given to more extensive
application of the rules of the Manharran and Brookiyn
cases to private property. Perhaps under either the re-

- production cost or the substitution approach, with a proper

allowance for depreciation, the results would be the same,
but emphasis on the utihity rather than costs should result
in a more accurate valuation of the property.

In a partial taking from a special purpose property,
substitution and the “cost of cure” are two terms for the
same solution of the problem. If there is surplus land in
the before situation, the valuation of the land in the two
methods might differ, but the vsual situation is to value the
land taken in terms of marketl value, Payment of markst
velue can enrich the owner if the market valve of the
taking for “any and all uses” exceeds the value that the
taking contributes to the value of the whole property for
special use, The cost of curing defects, when dealing with
special purpose properties, i5 a more satisfactory method
of determining damages to remaining improvements than
guessing al depreciation by other means, provided that
such cost does not exceed the value of the improvements in
the before situation.ss?

Any approach to the solution of the appraisal problem
is confined to legally allowable proof. The appreach of
the courts that appraisal methods are matters of evidence

™ Cpp Regioration Coszts as an Alternative Measure of Severarce Dam-
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rather than law should be encouraged. So also should the
vicw that bars to proof should be relaxed in special pur-
pose cases. This docs not mean that the rule in spocial
purposc cases should be that “anything goes™; the trial
court still should control the limits of allowable proof.
Lepislation may be a partial solution where case {aw is too
resirictive, but legislation is not a cute-all for all problems
in valuing special purpose property.

The extent and nature of the taking, as well as the
nalure of the specific property involved, can affect the
appraisal approach and the proof that would establish
value, Factors that it is believed will assist in solving spe-
cial purpose problems include:

1. Avoid “market wvalue™ or qualify the definition of
“market value™ in takings from special purpose properties
of a public or 2 nonprofit owner.

2. Use miore extensive consideration of income in valu-
ing income-producing special purpose properties,

3. Aliow more lceway as to proof admissible to establish
the value of special purpose properties.

4, Avoid the cost approach, if possible, and the confining
of proof to this approach. For the approaches used, use
reproduction costs rather than replacement costs.

5. Consider extension of allowing the cost of a func-

- tionally equivalent substitute as compensation when deal-

ing with other than publicly owned special purpose pro-
perties.

6. Value in use for special purposes, which is a form of
value to the owner, must be recognized if the owner is to
be indemnified for his Joss,

7. Exercise a more exlensive investigation and ingennity
by appraisers in determining and considering factors that
affect the value of special purpose properties, particularly if
an attempt is made to measure depreciation.

In the application of the exclusionary rules in a con-
demnation case, one may lose sight of the end of indemnity.
Avoidante of use of the cost approach, which generally
scts the upper limit of value, should work to the advantage
of the condemnor, More exiensive use of the income ap-
proach is preferabic to being limited to a cost approach
valuation only, but controls must be exerted by the trial
court 1o limit use of income evidence to valuation of the
properly. The morc facters Lthat an appraiser can consider
and the more reasons that he can use in artiving at his
opinion, the more reascnable is his opinion. Opxmons of
value should be less extreme in either direction, and con-
stitutiona! compensation should be more likely.



