#36.80 8/29/13

Mexorandum 73-68
Subject: Study 36.80 - Condemnation (Procedure - Chapters 5, 8, and 11)

After the July mesting, we vavised and sent toc you a draft of the entire
Eninent Domain Law, including Chapters 5 (Commenecement of Proceeding), 8 (Pro-
cedures for Determining Right to Take and Conpenuuon). and 11 (Postjudgment
Procedure). At the July meeting, the Commlesion directed the staff to send
all these draft provisions to the State Bar Committee cn Governmental Lia-
bility and Condemmation for preliminary review. It was hoped that such re-
view could be completed before our September neeti.ng. unfortunately, it proved
to be impossible fer the committee to meet such an ambitious schedule. The
comaittee did consider chapter 9 (Compensation) and g substantial part of
Chapter 10 (Divided Interests). See Memoranda 73-66 and 73-67. They expect
to complete their raview of the entire Eminent Domsin Law (including Chapters
3, 8, and 11) at their September 208-29 meeting.

Scheduling. The staff has discussed at some length our timetable for
this recommendstion. We have concluded that, 1f this vecommendation is to
be submitted to the 1975 Legislature, it is imperative that most of the copy
for the tentative recommendsation be in the hands of the printer in early October
1973. MNow 1s a relatively slack time for the state printer. Starting in Noven-
ber, the printer will give priority to other projects: first, the state bdudget
documents and then legislation for 1974. In short, we believe that, if we
can get the printer started now, we can get the printed tentative recommenda-
tion back in the spring with adequate time to pem:lt wide distribution for
review and comment. If we delay for even a short period now, we believe that
we will not receive the printed tentative recommendation until the middle of
next summer which will preclude effective review by others. Accordingly, we
ask that you approve Chapters 5, 8, and 11 for printing subject to any‘nec‘-.n-
sary vevisions made at the September meet:l.ng (sea below). We hope that the
State Bar Comnittes will continue its review of the Eminent Domain Law. The
staff suggests that comments received from the committee be considered as they
are Teceived and that revisions be made in the galley or page proofs, if necessary.
Making these revisions will be very expensive, and we will need to hold them
to a bare minimum. We anticipste, however, that we will be making many addi-
tional revisions as a result of comments we receivs on the printed teatativa



recommendation, and these will be reflected in our final recommendation on
this subject.

Sections 1250.150 and 1250.220. Comments received from Commissioner Stanton
suggest that we reexamine Sections 1250.150 and 1250.220 with regard to the
issue of who is bound by the judgment in an eminent domain proceeding. A vari-
ety of situations can occur. Section 1250.220 requires the plaintiff to name
as defendants, by their real names, any person who appears of record or who
ies known to plaintiff to have an interest in the property sought in the proceeding.
Hence, as to any transfers which occur before the filing of the complaint, i
the transferee can protect himself by promptly recording his interest. If
the transferee falls to record his interest promptly, problems can arise.
If a complaint is filed naming the record owmer (transferor) as a defendant
and a lis pendens is recorded before the transferee records his interest, Civil
Code Section 1214 apparently permites the plaintiff to prevail. See Civil Code
Section 1214 (every conveyance is vold as against any judgment affecting title
unless the conveyance is recorded prior to a lis pendens). This rule does
not apply where the plaintiff knows of the unrecorded interest and fails to
name the transferee., See Section 1250.220. C(Cf, Torrez v. Gough, 137 Cal.
App.2d 62 (1955). Moreover, the transferee can appear in the action even though
not named. See Sectlon 1250.230. Bowever, at least these results are reasonably
clear. It is also clear that, where the complaint names a defendant by his

real name and a 1lis pendens is recorded, subsequent transferees from that defemdant
are bound by the judgment (assuming that the named defendant is also properly
served). See Section 1230.040 (rules of practice in eminent domain proceedings)
and Sectlon 409 {1is pendens generally in action affecting real property).

Since the plaintiff routinely names as defendants all owners of record
and persons known to have an interest and records a lis pendens contempora-
neously with the filing of the complaint, it is not surprising that we can
find no law dealing with certain other situations. Suppose, however, that
a conveyance is made (but not recorded), the complaint is then filed (naming
the record owner and unknown defendants), but the conveyance is then recorded
before the 1lis pendens. Weither Civil Code Section 1214 nor Code of Civil
Procedure Section 409 is applicable because the conveyance was made and
recorded hefore the lis pendens was recorded. Section 1250.220 is by its
terms applicable and would perhaps permit plaintiff to prevail. A slight
variation on this situation would be where the complaint is filed (naming
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the record owner and unknowms), the conveyance is then made and recorded,
and finally the 1lis pendens is filed. Here again, Sections 409 and 1214
are inapplicable by their terms, but Section 1250.220 would seem to apply
and permit plaintiff to prevail. However, are these the desired results
and, 1f they are, should the section or Comment make clear that these re-
sults can occur? (The Comment at the top of page 15 is now precisely con-
trary.)

A third situation is alsc possible. Suppose a complaint is filed nam-
ing unknown defendants and a lis pendens is recorded but a record owner is
not named by his real name. The failure to name the record owner would pre=
clude a binding judgment against him. See Section 1250.220(a). Suppose,
however, the record owmer sells the property during the pendency of the pro-
ceeding. It seems anomalous to say that the transferee is bound by the judg-
ment by virtue of being named as an unknown defendant; however, Section
1250.220 does not preclude such a result. Again, should we deal specifically
with thie situation and, if so, in what wmanner?

Section 1230.040. Attached to this memorandum as Exhibit I (pink) 1s
Section 1?30.060 together with a lengthy revised Comment. The Comment may
have to be revised again to accommodate any revisions in Chapters 5, 8, and
11 but, subject to such chanpges, can it now be approved for printing?

As noted above, subject to any revisions relating to the matters dis-
cussed above or any other matters, we hope that Chapters 5, 8, and 11 can be
approved for printing in September.

Respectfully submitted,

Jack I. Hortom @
Assistant Fxecutive Secratary



- Memorandum 73-58

EXHIBIT 1
405-756 " EMINENT DOMAIN LAW § 1230.040

. Tentatively appmd June 1973
Rent-be:-d quly 1973
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405-756 - .. EMINENT DOMAIN LAW § 1230,040

Tentatively approved June 1973
Renumbered July 1973

There follows below a summary of some of the major areas of civil pro-
cedure and the rules that are incorporated by Section 1230.040 and those
which are displaced by specific provisions of this title.

Jurisdiceion; venue. Section 1250.010 declares the basic rule that
eminent domain proceedings are to be conducted in the superior court. This

continues the substance of former Section 1243 and creates an exception to
Section 89 which would otherwise give jurisdiction in some cases to the
mmicipal court.

Section 1250.020 provides specific rules relating to the place of commence-
ment of an eminent domain proceeding, but Section 1250.040 makes clear that
the change of venue provisions for civil actions generally apply as well to
eminent domain proceedings.

Commencenent of the proceeding, Section 1250.110 provides that an eminent
domain proceeding is commenced by the £iling of a complaint. This duplicates
the provisions of Section 411.10 and supersades'a portion of former Section
1243 which provided that eminent domain proceedings were commenced by filing
a complaint and issuing summons. The filing of a complaint in the proper
court confers subject matter jurisdiction on the court. See Harrington v.
Superior Court, 194 Cal. 185, 228 P, 15 (1924); Bayle-Lacoste & Co. ¥.
Superior Court, 46 Cal. App.2d 636, 116 P.2d 458 (1941).

Service of process, The Code of Civil Procedure provisions relating to
the form of summons and manner of service apply gemerally to eminent domain
proceedings. See generally Section 412.10 et seq, However, subdivision .(b)
of Section 1250.120 supplements the rules relating to the form of the summons,
and Sections 1250.130 and 1250.140 provide additionsl rules relating to the
manner of service. Service of summons is, of course, essential to confer
jurisdiction over any defendant, absent a general appearance or waiver by
such person. See Section 410.50 {general aﬁpearance); Harrington v. Supet o
Court, 194 Cal. 185, 228 P. 15 (1924)(waiver).

Lis pendens. The plaintiff in an eminent domain proceeding should file
a 11s pendens after the proceeding is commenced in order to assure that it
acquires full title to the property that it seeks., See Section 409. Former
Code of Civil Procedure Section 1243 required the plaintiff to file a lis
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405~757 EMINENT DOMAIN LAW § 1230.040

Tentatively approved June 1973
Renumbered July 1973

pendens after service of summons. However, such filing 1s required now only
where service is by publication. See Sections 1250,130 and 1250.150.

Failure of the plaintiff to record a notice of the pendency of the pro-
ceeding pursuant to the provisions of Section 409 does not deprive the court
of subject matter jurisdiction but may relieve innocent third parties from the
cperation of a judgment affecting the property in dispute. See Bensley v.
Mountain Lake Water Co,, 13 Cal. 306, 319 (1859); Housing Authority v. Forbes,
51 Cal. App.2d 1, 124 P.2d 194 (1942)(dictum). See also former Code Civ. Proc.
§ 1243 (duplicating the requirements of Section 409) and Roach v. Riverside
Water Co., 74 Cal. 263, 15 P, 776 (1887)(Section 409 applicable to condemna-
tion proceedings). See generally Section 1250.220 and Comment thereto.

Parties, Section 1250.210 makes clear that the terms “plalntiff" and
“defendant” are to be used in an eminent domain proceeding just as in civil
actions generally. As to specific joinder provisions, see Section 1250.240.

In some situations, it is desirable that an eminent domain proceeding
have the attributes of a quiet title action and specific provisions of this
title accomplish this end. See Sections 1250.130 (service by publication),
1250.220 (naming defendants), 1250.230 (appearance by defendents), 1260,230
{court determination of compensation for deceased and unknown persons).

Pleadings. Certain requirements for the contents of the complaint and

answer in an eminent domain proceeding are specified by Sections 1250.310
and 1250.320 respectively. Moreover, Section 1250,330 provides special rules
relating to the signing of pleadings where a perty 1s represented by an
attorney. Finally, Section 1250.380 supplements the libersl rules applicable
to amendments provided by Section 473,  However, not displaced are many
general statutory or court rules relating to pleadings, see, e.8., Sections
426,70 and 428.10(b)(cross-complaints), 430.10 et seq. and 1250.350 (demurrers),
1003 et seq. (motion and orders), 1010 et seq. (notices); Cal. Rules of Court,
Rule 201 et seq.

Pretrial activities. Between the time of pleading and trial, there may be
many activities specified in and controlled by the Code of Civil Procedure.
Although Chapter 7 (commencing with Section 1258,010) provides certain special
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405-758 EMINENT DOMAIN LAW § 1230.040

Tentatively approved June 1973
Renumbe:gd‘July 1973

rules relating to discovery, including the exchange of valuation data, these
rules supplement and do not, for the wmost part, displace the general discovery
procedures. The judge may be subject to disqualification due to financial
interest or prejudice. Sectiomns 170 and 170.6. See Johm Heinlen Co. v. Superior
Court, 17 Cal. App. 660, 121 P. 293 {1911). Section 1260.010 provides a

trial preference for eminent domain proceedings: however, Code of Civil Proce-
dure Section 594, which provides gemerally for setting an action for trial, is
not displaced. Section 1260.020 provides for consolidation of separate pro-
ceedings, but this section merely supplements and does not limit Section 1048.
See City of Los Angeles v, Klinker, 219 Cal. 198, 210-211, 25 P.2d 826,
€1933); City of Oakland v. Darbee, 102 Cal. App.2d 493, 227 P.2d 909 (1951).
And, of course, the court has the power to grant z continuance where necessary.

See, &.8., Section 5%4a.

Jury or court trisl., Section 14 of Article 1 of the California Constitu-
tion requires that -the issue of compensation to the owner of property be deter-
mined by a2 jury unless a jury trial is waived. However, Section 14 says nothing
concerning the mode of determining the other issues involved in an eminent
domain proceeding. The courts have accordingly looked to the rules applicable
in actions gererally and have held that Section 592 requires that other issues
of fact or of mixed fact and law are to be tried by the court. People v.
Ricclardi, 23 Cal.2d 390, 402-403, 144 P.2d 799, _ (1943); Vallejo & N.R.R.
v. Reed Orchard Co., 169 Cal. 545, 555-558, 147 P. 238, (1915). See
also Section 1260.120., The court may submit such other issues to the jury,
but the jury's verdict is only advisory and the court must then make its
findings thereon. Vallejo & N.R.R. v. Reed Orchard Co., supra. See Californis
S.R.R. .v. Southern Pac. R.R,, 67 Cal. 59, 7 P. 123 (1885). In addition to
adjudicating the right to take and the amount of just compensation (subject to
Jury trial of facts}, the court may, for example, also decide any subsidiary
dssuas such as liability for property taxes, the rights of parties under an
executory sale contract, claims of adverse interests in the property, and

App. 460, 18 P.2d 996 (1933), and City of Los Angeles v. Darms, 92 Cal. App.
501, 268 P. 487 (1928)(title to condemned property). See also Sacramento &

the like. See, e.g., City of San Gabriel v. Pacific Elec, R.R., 129 Cal.
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4.05-759 EMINENT DOMAIN LAW § 1230.040

Tentatively approved June 1973
Renumbered July 1973

San Joaquin Drainage Dist. v. Truslow, 125 Cal. App.2d 478, 499, 270 P.2d
928, __, 271 P.2d 930, ___ (1954)(protection of lienholders), and City of
Los Angeles v. Dawson, 139 Cal. App. 480, 34 P.2d 236 (1934)(comstruing as-
signment of right and interest in award). Contrast California Pac. R.R. v.
Central Pac. R.R., 47 €al. 549, 553-554 (1874), and Yolo Water & Power Co. v.
Edmands, 50 Cal. App. 444, 450, 195 P. 463, ___ (1920)(denying power of court
to determine damage to other property of parties). Cf. Section 1250,230 and

{1934) (denying right to intervene to third party alleging consequential
danmages).

During the trial, the court has all its normal and usual powers, including
the sutlority to control the number of expert witnesses and to appoint its owm
expert. See Evid. Code §§ 352 and 730. See also Section 1260.240. However,
special tules regarding the order of proof and argument and the burden of
proof are provided by Section 1260.210. Other statutory provisions in this
title regarding the burden of proof on right to take issues include: Section
1240,230 (future use), 1240,420 (remnants), 1240.520 (compatible public use),
'1240.620 {(more necessary public use), 1245.250 (effect of properly adopted
‘resolution of necessity).

It might be noted that the former statutory requirement of separate assess-
ment of demages {and benefits) is not continued. Compare former Section 1248.
However, either party may request that the jury, if there be one, be d;regted
to find a special verdict or to find upon particular questions of fact
relating to the issue of compensation. See Section 625. After trial of the
eminent domain proceeding, judgment must be rendered and entered as im other
civil actions. See, e.g., Sections 632 and 668. Fountain Hater Co. V.
Dougherty, 134 Cal. 376, 66 P. 316 (1901). BSee also Section 1268.030 (final
order of condemation).

Attacking judgments. A judgment in an eminent domain proceeding may be
attacked in the same manner as -judgments in civil actions generally. Relief
from default may be obtained. Section 473. Also, equitable relief from
judgment on the basis of fraud may be available. See geperally, 5 B. Witkin,
California Procedure Attack on Judgment in Trial Court §§ 175~198 at 3744-3770
(24 ed. 1970).
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405-760 EMINENT DOMAIN LAW § 1230.040

Tentatively approved June 1973
Renumbered July 1973

Civil writs may be available to attack interlocutory orders and Judgments
of the court. Bee, e.g., Central Contra Costa Sanitary Dist. v. Superior Court,
34 Cal.2d 845, 215 P.24 462 (19.’?); Weiler v. Superior Court, 188 Cal. 729, 207
P. 247 (1922); People v. Rodoni, 243 Cal. App.2d 771, 52 Cal. Rptr.

857 (1966).

The provisions regulating appeals in civil actions apply generally to
eminent domain proceedings. See Sections 901-923; San Francisco Unified
School Dist. v, Rong Mow, 123 Cal. App.2d 668, 267 P.2d 349 (1954).

Dismissal. Sections 1260.120 and 1268.510 provide specific grounds
for dismissel. However, these grounds are not the exclusive grounds,

Certain provisions of the Code of Civil Procedure relating to dis-

migsal are also applicable in eminent domain proceedings. E.g., Section 58la
(failure to timely prosecute); Section 583 (failure to timely bring to trial).
See Dresser v. Superior Court, 231 Cal. App.2d 68, 41 Cal. Rptr. 473 (1964);
City of San Jose v. Wilcox, 62 Cal. App.2d 224, 144 P.2d 636 (1944); Bayle-
Lacoste & Co. v. Superior Court, 46 Cal, App.2d 636, 116 P.2d 468 (1941).




EMINENT DOMAIN LAW § 1250.010

Tentatively approved in part April 1973
Tentatively approved June 1973
Renumbered July 1973

1250.010, ‘Except as cthisrwise provided in Section 1290.060 and in
Chapter 12 (commencing irith Section 1273.010), all eafneiit domain proceed-
ings shall be cossnced aud prosecuted in ‘the superior court.

m_'._ Bection 1250.010 declares the basic ‘Eiile ‘that sainent domain
‘mmto&mmuthmﬂﬁ:em This declarsticm con=

tinues prior law. See former Sectiom 1243. Por demivrer based oo leck of
jucisdiction, see Section §30.10.

‘ Howsver, the jurfsdféfdh of the Superitr ‘court ‘is not dxclusive. The
issue of juit mnuou idy be subiitted ‘to Stbitvition. See Chapter 12.
Moreover, Sectiom 1230060 ‘pésdcves such Jirtedtfceion an ‘the Pikltc Urtlieies -

lmmhmmif&hhmmw Ses Section
1230.060 and Comiant thereto.



998-827 EMINENT DOMAIN LAW § 1250.020

Tmtatively appm.d November 1911
Renumbered July 1973

1250.020. (a) Bxcept as provided in subdivision (b), n eatnent dosain
proceeding shall be commenced in the county in which the property sought to
be taken is located.

(b) When property sought to be taken is sftuated {n more than one county,
the plaintiff may commence the procesding in aisy one of such counties.

Comment. Section 1250.030 specifies where an eminent donéin proceeding
sust ba dbrought. Failure to bring the pkoceeding in the proper county is a
fallure to vest the necessaty jurisdicelon in the court. For provisions su-
thorizing transfer of the proceedings for trial, see Section 1250.040. Por
demurrer on ground of lack of jurisdiction, see Section 430, 10.

Section 1250.020 does not authorise a condemnor to condesn proporty be-
youd its territoriel limits, BSee Section 1240.050 for sich suthority. For
suthority to separate property in a complaint for ttial, see Section i048.

Section 1250.020 recodifiss tlia substaice of the vedus provisions of
former Sectiom 1243,

Subdivisdog (). Generaily speaking, the only plice an emineat domain
procesding may ba brought is the county in which the propaity sought to be
acquired lies.

Subdivision (b). Wheta property straddias a county line, the piu'ht:lff
has the option to bring suit om either side of the line, and the comty 0
chosen is the proper place of trisl for alil the property even though a por-
tioa 18 not located in the county. See Section 1250. 030. Under former l.l!
whers property situated in more than one colnty was sought to be acquired,
the plaintiff could elect to bring separate proceedings relating to separate
portions of the property in the county where such portion was situated. See
former Sectiom 1243, Subdivieion (b), howevar, requires the platatiff in this
situation to make an election and bring the procud:tng in one of the
counties fn which the tract is situated. In certaln situatfons, relfef
from the plaintiff's choice of county may be obteinéd pursusnt to Section
1250.040. Sed Sectfon 1250.040 sid Commeéiit thiéniéto.
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EMINENT DOMAIN LAW § 1250.030

Tentatively approved November 1971

Renumbered July 1973

1250.030. (a) Except as provided in subdivisiim (b), the county im
which afi eminent domein proceeding is commenced pursuant to Section 1250.020°
is the proper coumty for trial of the proceeding.

(b) Where the court changes the place of trial pursusnt to Section
1250.040, the county to which the proceeding {s transferred is the proper
county for trial of the proceeding.

Comment, Section 1250.030 contihues the substance of a portion of
former Section 1243.



EMINENT DOMAIN LAW § 1250.040
Tentatively approved November 1971
Remumbered July 1973

§ 1250, 040. Change of Elace of trial generallz

1250 040 The provisions of the Code of Civil Procedure for the change

of place of t;.-_;l,al of sctions apply to eminent domain proceedings.

Comment, Section 1250.040 makes clear that the rules of practice for
civil actionn generally govern venue change in eminent dopatn proceedings.
This continues prior law. See former Section 1243 and City of Long Beach v.
Lakewood Park, 118 Cal. App.2d 396, 258 P.2d 538 {1953)., See aleo Section
1230.040 and Yolo Water & Power Co. v. M@_Lza Cal. App. 589, 153
P. 394 (1915). Contrast City of Santa Roea v, Fountain Water Co., 138 Cal,
579, s82, 71 2. 1123, 1136 (1903).

Included in the proviefons incorporated by Section 1250.040 is Section
394, Under the applicable portions of Section 394, if a local public entity
comménces an eminent domain proceeding in a county in which it 1is situated
against @& defendant who is not eituated, doing business, or residiag in such
county, either party may move to have the proceeding transferred for trial to
another county. Alternatively, if a local public entity cowmences an eminent
domein proceeding in a county in which it 1s not situated, either the entity
or any defendant who is not situated, doing business, or reeiding in euch
county msy move to have the proceeding transferred for trial to another
county. Upon such motion, the court 1a obligated to transfer the trial to as
nearly a neutral county as possible. The county to which the proceeding may
be transferred includea the county (1) upon which the parties agree, (2) 4n
which, as nesrly as possible, no party is situated, doing business, or resid-
ing, or (3) in which, as nearly as possible, all parties are situated, doing
busiheu, or residing Where the property is located in a neutral county to
,beg:l.n v:l.th, the court need not transfer the proceeding even though a motion
to transfer would be authorized under Section 394. See C City of Stockton v.
Wilson, 79 Cal. App. 422, 249 P. 835 (1926). See sleo City of Los Angeles
Ve l’ac:l.fic Tel. & Tel. Co., 164 Cal. App.2d 253, 330 P.2d 888 (1958).
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EMINENT DOMAIN LAW § 1250.040

Tentatively approved November 1971
Renpumbered July 1973

Section 394 applies to proceeditigs commenced by any public entity other
than the state. See Sectiom 394(3). See also People v. Spring Valiey Co.,
109 Cal. App.2d 656, 241 P.2d 1069 (1952) (S8ection 394 not applicable fn ac~
tion by state); Riverside etc. Dist. v.. Joseph M. Wolfskill Co., 147 Cal.
App.2d 714, 306 P.2d 22 (1957)(Section 39% not applicable in action by state
ageacy); Georgetown Divide Pub. Uti). Dist. v. Bacchi, 204 Cal., App.2d’ 194,
22 Cal. Rper. 27 (1962)(Section 394 applicable in action by special district
having status of local public entity).

Section 394 applies to any defendant regardless of the interest the de~
fendant claims in the property sought to be takeii. See Georgetown Divide
Pub, Util. Dief. v, Becchi, supra (joint owners may take advantage of Section
394); City of Oakland v. Darbee, 102 Cal. App.2d 493, 227 P.2d 909 (1951)
(separate owners may take advantage of Section 394); Cicy of Long Beach v.
Lekewood Park, suprs- (owners of oil exploration and develbpment rights may
take advantage of Section 394). The mere fact that the proceeding is a "mixed
scticn,"” one in which only some of the defendants f£all within the terns of
this section, does not préclude its applicability. See Georgetows Divide
Bub. Utdl, Dist. v. Bacchi, supra; 1 J. Chadbourn, II. Grossmsn, A. Van Alstyns,
California Pleading § 367 (1961). See also People v, Ocean Shore R.R., 24
Cal. App.2d 420, 75 P.2d 560 (1938)(order changing venue on motion by but
one of several defendants on grounds of impossibility of impertial criasl
affirmed). .

The term “doing business" as used in 'Section 394 1s intended to mean
conducting some substantial activicy, e:.8., holding one's self out to othérs
88 eogaged in the selling of goods or services. See City of Los Angeles v.
Pacific Tel. & Tel. Co,, supra.




EMINENT DOMAIN LAW § 1250.1;0

Tentatively approved June 1973
Renumbered July 1973

Article 2, Comqqcmn_t _uf Proceeding Gegerallz
§ 1250.110, Complaint commences m:_qceeding

1250.110, An eminent donain proceeding is commenced by fil:l.ng a com-

Plaint with the court.

Cowment. Section 1250.110 Bupersedes a portion of former Section 1243
which provided that eminent domain proceedings were commenced by ftl:l.ug a
complaint and 1ssuing eummons. Section 1250.110 makes clear that the filing
of a complaint slone is auf.f:l.cimt o commence an eminent domsin procaed:lng
and confers sudbject matter jurisd:lctian on the court, See Ha ton v,
Superior Court, 194 Cal. 185, 228 P. 15 (192ﬁ). Baxle—l.acouta & Co, v.
Superior Court, 46 Cal. App.2d 636, 116 P.2d A58 (1941).
| Section 1250.110 1s comparable to Sact:lon 411.10 which provides that

"a civil action s commenced by filing a cuq:h:l.nt vith the court.”



EMINENT DOMAIN LAW § 1250.120

Tentatively approved June 1973
Renunbered July 1973

§ 1250.120. Conteits of summons

1250.120. ‘(a) Except as provided in subdivision (b), the form and
contents of the summons shall be as in civil actions generally.

(b) Where process is served by publication, the summons shall describe
the property sought to be taken in a manner Teasonably calculated to give
persons with an interest in the property actual notice of the pending pro-
ceeding.

Comment, Section 1250.120, which prescribes the contents of the sum~
wons, supersedes former Section 1245. Sections 412.20 and 412.30 specity
the matters to be included in the summons.

Since the summons does not contain a description of the property (which
formerly was required), the defendeant must refer to the conplaint for this
information. However, where service of the summons is by publication, & copy
of the complaint is not published. To assure that a person served by publi-
cation will be dble to determine if he hss an interest in the property, sub-
division (b) requires the summons to contaln a description of the ‘property
vhere process is served by publication. Cf. Sectfon 413.10 (service réquired
in a manner “reasonably calculated to give actual wotice").




998-~833 EMINENT DOMAIN LAW § 1250.130

Tentatively approved June 1973
Revised July 1973

§ 1250,130. Additional requirements_where service is by publication -

1250.130. Where the court orders service by publication, it shall
also order the plaineiff (1) to post a copy of the summons and complaint
on the property sought to be taken and (2), 1f not already recorded, to
record & notice of the pendency of the proceeding in the manner provided by
Section 1250.150. Such posting and recording shall be done not later tham

10 days after the date the order is made.

Comment. Section 1250.130 provides additional requiremente where ser-
vice is by publication. The manner of service generally in an eminent do-
main proceeding is provided by Sections 415.10-415.50. See Section 1230.040
(rules of practice in eminent domasin proceeding).

Due process requires that the rights of a person may be adjudicated only
if thet persom is served with process in a mammer reasonably calculated to
give kim actual notice and an opportunity to be heard. See, e.g., Milliken
¥ Meyer, 311 U.S. 457 (1940); Title & Document Restoration Co. v. Kerrigan,
150 Cal. 289, 88 P. 356 (1906). If a person cannot, after reasonable dili-
gence, be served personally or by mail, the court may order service by publie
cation. Section 415.50. This may occur either becsuse the whereabouts of a
named defendant are unknown or because the identity of the defendant is un-
known (as where there are heirs and devisees or all persons unknown are named
as defendants pursuant to Section 1250.220). Howeveér, where service by pub=
lication is ordered pursuant to Section 415.50, Section 1250.130 requires
that the court also order the plaintiff to post a copy of the summons and
complaint on the property and record a 1is pendens within 10 days after the
meking of the order. This provision is designed to increase the 1ikelihood
that interested parties will get actual notice of the proceeding. Cf. Title
& Document Restoration Co. v. Kerripan, supta. The court should by order
also give appropriate directions as to the manner of posting, e.g., location
and number of copies. See Section 413.30.




EMINENT DOMAIN LAW § 1250.130

Tentatively approved June 1973
Reviped July 1973

Section 1250.130 supersedes a portion of the second sentence of former
Section 1245.3 relating to service of heirs and devisees, persons unknown, and
others. Section 1250.130 extends the posting requirement to the case where any
defendant is served by publication. As to the requirement of recording, compsre
Sections 749, 749.1 (1is pendens must be filed in quiet title action against ume
known claiments).

Although generally service statutes are liberally construed {cf, Sections
4 and 187), the due process considerations involved in service by publication
demand strict complisnce with the statute. See Stanford V. Worn, 27 Cal. 171
(1865). See also City of Los Angeles v. Glassell, 203 Cal. &4, 262 P. 1084
{1928).
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Tentatively approved June 1973
Revised July 1973

§ 1250,140. Attorney Gemeral served where state is a defendant

1250.140. Where the state 1s a defendant, the summons and the complaint

ghall be served on the Attorney General.

Comment, Section 1250.140 requires service on the Attorney Gemeral
when property belonging to the state is sought to be taken. This continues
a requirement of subdivision (8) of former Section 1240 which also required
service on the Governor and the State Lands Commission. In a speclal pro-
vision relating to the condemmation of a “square,” former Section 1245.4
requived service on the Director of General Services. These additional ser-
vice requirements are eliminated. The Attorney General is charged with the
responsibiiity for seeing that the proper agency of the state receives notice
of the proceeding.
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EMINENT DOHAIN LAW § 1250.150

Tentatively approved June 1973
Renumbered July 1973

§ 1250,150. Lis pendens
1250.150. The plaintiff, at the time of the comzencement of an eminent

domain proceeding, or at any time thereafter, may record a notice of the pen-
dency of the proceeding in the office of the county recorder of any county
1n which property described in the complaint is located.

Conment. Section 1250.150 makes clear that the plaintiff in an eaiunent
domain proceeding may file s lis pendens after the proceeding is commenced.
This provision supersedes a portion of former Section 1243 that required the
plainciff to file a 118 pendens after service of swmmons. Compare Section
1250.130 (1i1& pendens required where service is by publication). Where a lis
pendens is recorded prior to a transfer, the Judgment in the proceeding will
be binding upon the traneferee from a named defendant who is properly made a
party to the proceeding. Drinkhouse v. Spring Valley Water Yorks, 87 Cal.
233, 25 P. 420 (1890).

Fajlure to file such a notice of pendency of the eminent domain pro-
ceeding does not deprive the court of subject matter jurisdiction--Housing
Authority v. Forbes, 51 Cal. App.2d 1, 124 P.2d 194 {1942)~=but relieves
innocent third parties from the operation of a Judgment affecting the prop-
erty in dispute. See Bensley v. Mountain Lake Water Co., 13 Cal. 306, 319
(1859).

Section 1250.150 is analogous to Section 409 (obligation to file 1is
pendens and consequences of failure to do so). See also Roach v. Rivereide
Water Co., 74 Cal. 263, 15 P, 776 (1887)(Section 409 applicable to condemne-
tion proceedings prior to adoption of former Section 1243).

-]}~



EMINENT DOMAIN LAW & 1250.210
Tentatively approved November 1971

Renumbered July 1975

Article 3. Parties; Joinder of Property

§ 1250.210. Identification of parties
1250.210. {(a) A person seeking to take property by eminent domain shall

be designated the plaintiff.
{b) A person from whom property is sought to be tsken by eminent domain
shall be designated the defendant.

Comment. Although an eminent domain proceeding is a aspeclal proceeding,
the terms "plaintiff" and ‘defendant"” are utilized throughout the Eminent Do-
main Law. This usage 1s consistent with the generslly judicial nature of
eminent domein proteedings in California as well as with past practice and
custom. See former Section 1244(1), (2)(parties styled "plaintiff" and “de-
fendant”).

The platintiff must be a person authorized by statute to exercise the
power of eminent domain to acquire the property sought for the purpose iisted
in the complaint. See Section 1240.020. A proceeding may not be maintained
in the name of any other person. See People v. Sugeriof Court, 10 Cal.2d 288,
73 P.2d 1221 (1937); City of Sierra Madre v. Superior Court, 191 Cal. App.2d
587, 12 Cal. Bptr. 836 (1961); Black Rock etc, Dist. v. Summit etc. Co., 56
Cal. App.2d 513, 133 P.2d 58 {(1943). Cf. City of Oakland v. Parker, 70
Cal. App. 295, 233 P. 68 (1924)(cbjection that real party in interest was a
private person refected). As to jolnder of the owner of "necessary prop-
erty" in a proceeding to acquire "substitute property,” see Section 1240.340,
The defendants can only be those having an interest in the property described
in the complaint. San Josquin ete. Irr. Co. v. Stevinson, 164 Cal. 221,

128 P, 924 (1912); cf, former Sections 1245.3, 1246, 1247.2.
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Tentatively approved July 1973

§ 1250.220. Naming defendants
1250.220. (a) The plaintiff shall name as defendants, by thelr real

names, those persons who appear of xecord or are known by the plaintiff
to have or claim any right, title, or interest in the property described
in the complaint.

(b) If a person described in subdivision (a) is dead and the plaintiff
knows of a duly qualified and acting personal representative of the estate
of such person, the plaintiff shall name such personal representative as a
defendant. If a persom described in subdivision (a) ies dead or is balieved
by the plaintiff to be dead and if plaintiff knows of no duly qualified
and acting personal representative of the estate of such person and atates
these facts in an affidavit filed with the complaint, plaintiff may name as
defendants "the beirs and devisees of . . . . . . , (naming such deceased
person), deceased, and 311 persons claiming by, through, or under said de-
cedent,"” naming them in that menner and, where it is stated in the affidavit
that such person is believed by the plaintiff to be dead, such person also
may be named as a defendant.

(c) In addition to those persons described in subdivision (a), the
plaintiff may name as defendants “all persons unknown claiming any right,
title, or interest in or to the property,” naming them in that manner.

(d) Any judgment rendered in a proceeding under this title shall be
binding and conclusive upon all persons named as defendants as provided

in this section and properly served.

Comment. Section 1250.220 supersedes portions of former Sections
1244 and 1245.3, Subdivision (a) is substantively the seme as paragraph
2 of former Section 1244. Subdivisions (b) and (c) are substantively the
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Tentatively approved July 1973

same as the first sentence of former Section 1245.3. See also paragraph
2 of former Section 1244, Subdivision {d) 18 substantively the same as

the last paragraph of former Section 1245.3. See also Section 1250,130

and Comment thereto (posting where service is by publication).

The naming of defendants is basically within the control of the plain-
tiff--People v. Shasta Pipe etc., Co., 264 Cal. App.2d 520, 537, 70 Cal.

Rptr. 618, 629 (1964)—but failure to join a proper party to the proceeding
leaves his interest uniwpaired. Wilson v. Beville, 47 Cal.2d 852, 306 P.2d
789 (1957). Nevertheless, a person not named as a defendant who clafms in in-
terest in the property sought to be acquired may participate in the proceeding.
Section 1250.230.

Subdivision (a)., Subdivision (a) reenacts the requirement found in
paragraph 2 of former Sectiom 1244 that the names of all owners and claim-
ants of the property must be listed in the complaint. This includes occupants
of the property who claim a possessory interest in the property. The form of
subdivision (a) has been adapted from former Section 1245.3.

Subdivision (b). Subdivieion (b) specifies the requirements for naaing
defendants where one of the claimants to the property is deceased. The basic
Tule is that the personal representative of the estate of the decedent must
be named as defendant in the decedent's place. This codifies prior law.

See Monterey County v. Cushing, 83 Cal. 507, 23 P, 700 (1890)(decided under
former Code of Civil Procedure Section 1382, predecessor of Probate Code
Section 573).

Where there 18 no duly qualified and acting personal representative
known to the plaintiff, the plaintiff need not await the appointment and
qualification of one but may proceed with the suit naning as defendants the
heirs and devisces of the deceased person and, if such person 1s believed
to be but not known to be dead, the plaintiff may also name such person as

a defendant.

Subdivision (c). Subdivision (c) enables the plaintiff to name tmknown
holders of interests in the property. By following this procedure and mak-
ing service in compliance with the general provisions governing service——Chap-
ter 4 (commencing with Section 413.10) of Title 5 of Part 2--and the require=~
ments for service provided by thie title (Sectioms 1250.120 and 1250.130),
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Tentatively approved July 1973

the plaintiff can obtain a judgment binding upon such persons. This proce-~
dure will not, however, be effective against innocent purchasers and encum-
brancers who acquire their 1nterests before a 1is pendens is recorded. See
Section 1250.150 and Comment thereto.

A plaintiff may also proceed pursuant to Section 474 by fictitiously nam-
ing defendants who claim an interest but whose names are not known. See
Bayle~Lacoste & Co. v. Sugerior Court, 46 Cal. App.2d 636 116 P.2d 458 (1941).
When the fictitiously named party's real name is discovered, the pleading |
must be amended accordingly. Alameda County v. Crocker, 125 Cal. 101, 57 P.
766 (1899).

Subdivision (d). Subdivision (d) assures that persons properly named
and served are bound by the judgment in the proceeding. See discusaion under
subdivieion (c) regarding naﬁing and serving‘"unknoun persons. ™
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Tentatively approved July 1973

§ 1250,230. Appearance by named and unpamed defendants

1250.230. Any person who claims any right, title, or interest, whether
legal or equitable, in the property described in the complaint may appear
in the ﬁfoceeding. Whether or not such person is named as a defendant in

the complaint, he shall appear as a defendant.

Comment, Section 1250.230 reenacts without substantive change the second
sentence of the second paragraph of former Sectionm 1245.3 and the second
paragraph of former Section 1246. It makes clear that all interested persons
may participate in an eaminent domain proceeding.

An eminent domain judgment is generally binding only on persons, in-
cluding 'unknown persomns," named in the complaint and pfoperly served. See
Sections 1250.150 (lis pendens), 1250.220 (naming defendants); Wilson v.
Beville, 47 Cal.2d 852, 306 P.2d 789 (1957) (failure to join interest holder
leaves his interest unimpaired). However, any person who has an interest
in the property even 1f he 18 not named and served may, if he chooses, par-
ticipate. See Bayle-Lacoste & Co. v. Superior Court, 46 Cal. App.2d 636,

116 P.2d 458 (1941); Stratford Irr. Dist. v. Empire Water Co., 44 Cal. App.2d
61, 111 P.2d 957 (1941)(dictum)(persons not defendants who claim any inter-
est may appear and defend). If he does participate by making a general ap-
pearance in the proceeding, he will, of course, be bound by the judgment.

Harrington v. Superior Court, 194 Cal. 185, 228 P. 15 (1924); Bayle-Lacoste

& Co. v. Superior Court, supra.
In order to participate, a person must have a legal or equitable in-

terest in the property described in the complaint. For exanples of inter~
est holders who have been permitted to participate, see Farrington V.
Superior Court, supra (named defendant holding fee interest not served but
appeared voluntarily); County of San Benito v. Copper Mtn. Min., Co., 7 Cal.
App.2d B2, 45 P.2d 428 (1935)(successor in interest to fee holder); Bayle-
Lacoste & Co. v. Superior Court, supra (lessee); City of Vallejo v. Superior
Court, 199 Cal. 408, 249 P. 1084 (1926)("owner and holder" of deed of trust);
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City of Los Angeles v. Dawson, 139 Cal. App. 480, 34 P.2d 236 (1934) (assignee
of eminent domain proceeds).

Section 1250.230 does not authorize the participation of a person who
fails to show that he has an interest in the property sought to be taken.
Thus, third parties who would not be affected by the adjudication of either
title or compemsation in the eminent domain proceeding have been denied the
right to participate in the proceeding. See San Joaquin etc. Irr. Co. V.
Stevinson, 164 Cal. 221, 235-237, 240-242, 128 P. 924, 929-930, 931-932
(1912) (upstream riparian owners); City of Alhambra ¥. Jacob Bean Realty Co.,
138 Cal. App. 251, 31 P.2d 1052 (1934) (owmers of abutting property who might
suffer comsequential damages from the project for which the property is be-
ing acquired). See also City of Riverside v. Malloch, 226 Cal. App.2d 204, 37
Cal. Rptr. 862 (1964) (shareholder in company from which property sought to
be acquired not permitted to participate). However, what constitutes "property"
1s subject to both legislative and judicial change. See Sections 1265.310
(unexerciged options) and 1265.410 (contingent future intereste);: Southern
Cal. Edison Co. v. Bourgerie, 9 Cal.3d 169, 507 P.2d 964, 107 Cal. Rptr.

76 (1973), Section 1250.230 is intended to be flexible enough to accommodate
such changes and to permit participation by any person with a recognizable
interest.

In San Bernardino etc, Water Dist, v. Gage Canal Co., 226 Cal. App.2d
206, 37 Cal. Rptr. 856 (1964), it was suggested in dictum that a person who
sought to acquire by eminent domain the same property involved in a pending
eminent domain proceeding could appear in such proceeding under former Section
1246. However, under the Eminent Domain Law, his proper remedy is to commence
another proceeding and move to consolidate the proceedings. See Section 1260,020.
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§ 1250.240. Joinder of property
1250.240. The plaintiff may join in one complaint all pfoperty located

within the same county which is sought to be acquired for the same project.

Comment. Section 1250.240, which reenacts the substance of a portion
of subdivision 5 of former Section 1244, permits the plaintiff at his option
to join an unlimited number of parcels belonging to different defendants
in the same eminent domain proceeding provided that the property joined lies
wholly or partially in the same county (see Section 1250.020) and it is to
be used for the same project. See County of Sacramento ¥. Glann, 14 Cal.
App. 780, 788-790, 113 P. 360, 363-364 (1910). The contents of the complaint
must, of course, be complete as to all property joined. See Sectiom 1250.310
and Comment thereto.

Section 1250.240 provides simply for joinder in the initial pleading:
it in no way limits the authority of the court to order gseparate trials
vhere sppropriate. See Sectiom 1048. See also Section 1230,040 (rules
of practice in eminent domain proceedings). But cf. Section 1260.220 (pro-
cedure for compensating divided interests in a aingle parcel).
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Tentatively approved June 1973
Revised July 1973

Article 4. Pleadings

§ 1250.310. Contents of complaint

1250,310. The complaint shall contain all of the following:

(a) The names of all plaintiffs and defendants.

{b) A description of the property sought to be taken. If the plaintiff
claims an interest in the property sought to be taken, the complaint shall
indicate the nature and extent of such intgrest. The description may, but
is not required to, indicate the nature or extent of the interest.: of the de-
fendant in the property.

{c) A statement of the right of the plaintiff to take by eminent domain
the property described in the complaint. The statement shall include:

(1) A description of the purpose for which the property is sought to
be taken.

(2) An allegation of the necessity for the taking as required by Section
1240.030; where the plaintiff is a public entity, a reference to its resolution
of neceasityg where the plaintiff is a nonprofit hospital, a reference to
the certificate required by Section 1427 of the Health and Safety Code.

(3) A reference to the specific statutes authorizing the plaintiff to
exercise the power of eminent domain for the purpose alleged. Specification
of the statutory authority may be in the alternative and may be inconsistent.

(d) A map indicating generally the property described in the complaint

and its relation to the project for which it is sought to be taken.

Comment. Section 1250.310 prescribes the necessary contents of a com-
Plaint in an eminent domain proceeding. A complaint that does not contain
the elements specified in this section is_subject to demurrer. See Sec;ions
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Tentatively approved June 1973
Bevised July 1973

430.10 and 430.30. Section 1250.310 is an exclusive listing of the substan-
tive allegations required to be made by the plaintiff, Other substantive
allegations may, but need not, be made. See, e.g., California S.R.R. v.
Southern Pac. R.R., 67 Cal. 59, 7 P. 123 (1885) (averment of value not re-
quired and is surplusage); County of San Luis Obispo v. Simas, 1 Cal. App.
175, 81 P. 972 (1905) (averment of mammer of construction of proposed im-

provement not required).

Other necessary procedural elements not specified in this section are
Tequired to be incorporated in the complaint, however. These include a
caption (Sections 422,30 end 422.40), a request for relief (Section 425.10),
and a subscription (Section 446). See also Section 1250.330 (signing of
pleadings); Pub. Util, Code § 7577 (additional requirement where complaint
secks relocation or removal of railroad tracks).

Subdivision (a). The rules for designating parties to an eminent dowain
proceeding are prescribed in Sections 1250.210 and 1250.220.

Subdivision (b). Subdivision (b), which requires a description of
the property sought to be taken, supersedes subdivision 5 of former Section
1244, The property described in the complaint may consist of anything from
a fee Interest in land, to water rights, to noise easements, to franchises.
See Section 1235.170 (“property” defined).

The description of the property should be sufficiently certain to en-
able the parties, and any ministerial officer who may be called upon to en-
force the judgment, to know precisely what land is to be taken and paid for.
See California Cemt. R.R. ¥. Hooper, 76 Cal. 404, 18 P, 599 (1888). See
also Section 430.10(g) (demurrer for uncertainty).

Like the former provision, subdivision (b) does not require the com-

plaint to identify the nature of the interests the various parties may have

in the property sought to be taken. Specification of the precise interest

held by the defendant is left to the defendant. See Section 1250.320 (answer).
However, the judgment in an eminent domain proceeding affects only the inter-
ests of parties properly Joined or appearing. See Sectioms 1250,220 and 1250.230
and Comments thereto. %here the plaintiff has or claims a preexisting inter-

est in the property sought to be taken, this interest must be described in
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the complaint. See People v. Shasta Pipe etc. Co., 264 Cal. App.2d 520,
70 Cal. Rptr. 618 (1968): cf. City of Los Angeles v. Pomeroy, 124 Cal., 597,
57 P. 585 (1899); People v. Witlow, 243 Cal, App.2d 490, 52 Cal. Rptr. 336
(1966).

Unlike former Section 1244, subdivision (b) does not require that the
complaint indicate whether the property taken is a part of a larger parcel

but requires only a description of the property taken. Contrast Inglewood
v. Johnson (0.T.) Corp., 113 Cal. App.2d 587, 248 P.2d 536 (1952).

Subdivision (c). Subdivision (c) supersedes subdivision 3 of former
Section 1244 requiring a statement of the right of the plaintiff. Subdivi-
sion (c) is intended to provide the owner of the property sought to be taken
vith an understanding of the purpose for which his property is being taken and
the authority on which the taking is based. The requirements of subdivision
(¢c) may be satisfied in any way convenlent to the plaintiff so long as they
are indicated in the complaint. This might include summarizing the resolution
of necessity, or attaching the resolution to the complaint and incorporating

it by reference.

Paragraph (1) requires a description of the public purpose or public
use for which the property is being taken. Property may not be taken by
eminent domain except for a public use, Cal. Comst., Art. I, § l4; Section
1240.010. The public use must appear on the face of the complaint. See
Kern County Union High School Dist. v. McDonald, 180 Cal, 7, 10, 179 P.

180, 182 (1919); cf. Aliso Water Co. v. Baker, 95 Cal. 268, 30 P. 537
(1892).

Paragraph (2) requires a description of the public necessity for the
teking. The items of public necessity are listed in Section 1240.030 and
include public necessity for the project, plan or location of the project
compatible with the greatest public good and least private injury, and neces~
sity of the particular property for the project. This extensive description
of the necessity for the taking supplants the general allegation permitted

under prior law. See, e.g., Linggi V. Garovotti, 45 Cal.2d 20, 286 P.2d 15
(1955). It should be noted that a public entity must first adopt a resolu-
tion of necessity before it may proceed to condemn property. Section 1245.220.



999-560 EMINENT DOMAIN LAW § 1250,3)10

Tentatively approved June 1973
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Thus, while subdivision (2) requires an extensive statement of the necessity
for the acquisition, this statement may be satisfied by incorporation of the
resolution containing appropriate findings and declarations. The resoiution,
under certain conditions, is given conclusive effect in the proceeding. See
Section 1245.250. If the resolution is not incorporated, a reference to the
reaolution should be included which ie adequate to identify it so that a copy
of the resolution may be obtained. A similar reference to the certificate
required by Séctiun 1427 of the Health and Safety Code must be included where
applicable,

Paragraph (3) requires specific reference to the authority' of the con-
demnor. The power of eminent domain may be exercieed only by persons express-
1y authorized by statute for purposes expressly desipnated by statute. Sec-
tion 1240.020. For other sections that require a statement of statutory au-
thority in the complaint, see Sections 1240.230 (Ffuture use), 1240.320-
1240.330 (substitute condemnation), 1240.420 (excess condemation), 1240.510
(compatible use), 1240.610 (more necessary use). The requirement of a ape-
cific reference to all authorizing statutes supplants the gemeral allegation
of right to condesn permitted under prior law. See, e.g., Kern County Righ
App.2d 447, 284 P.2d 513 (1955). Where the plaintiff may be authorized to take
the property on differing and inconsistent grounds, the plaintiff may allege
such authority in the alternative.

Subdivision (d). Subdivision {d) broadens the requirement formerly
found in subdivision 4 of Section 1244 that the complaint be accompanied by
8 map where the taking was for a right of way. Subdivision (d) requires a
map to be attached to the complaint in all cases. The map should be suffi-
clently detailed and accurate to enable the parties to identify the property
and its relation to the project. Where the taking is for a right of way,
the map should show its location, general route, and termini with respect
to the property sought to be taken. The map need not indicate whether the
property sought is a part of a larger parcel. Cf. Pub. Util. Code § 7557
(map required where complaint seeks relocation or removal of railroad tracks ).
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§ 1250.320. Contents of answer

1250.320. The answer shall include a statement of the right, title,

or interest the defendant claims in the property described in the conplaint.

Comment. Section 1250.230 continues the requirement of former Sectiom
1246 that the answer include a statement of the defendant's claimed interest
in the property. Unlike former Section 1246, which Section 1250.320 super-
sedes, Section 1250.320 does not require a defendant to specify the compensa-
tion he claims for the proposed taking.

The allegations of the answer are deemed denied as in civil sctions gener-
ally. See Section 431.20(b). Amendments to the answer are made as in civil
actions generally. See Sections 472 and 473. See also Section 1250.380.

Defenses that the defemdant has to the taking may be alleged in the answer
or, where asppropriate, may be raised by demurrer. See Section 1250.350. See
also Sections 1250.360 and 1250.370 (grounds for objecting to right to tske).
The rules governing demurrers to the complaint are the same as in civil actions
generally. See Section 1230.040 (rules of practice in eminent domain pro-
ceedings). See generally Sections 430.10, 430.30-430,80.

As to the use of a cross-compleint in an eminent domain proceeding, see
Sections 426.70 (compulsory cross-complaints) and 428.10 (when cross=-complatnt
permitted) and the Comments to those sections.
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§ 1250.330. Signing of pleadings by attorney
1250.330. Where a party is represented by an attorney, his pleading

need not be verified but shall be signed by the attorney for the party.

The signature of the attorney constitutes a certificate by him that he has

read the pleading, that to the best of his knowledge, information, and be-

lief there is ground to support it, and that, if it is an answer, it is not
interposed for delay. If the pleading is not signed or is signed with in-

tent to defeat the purposes af this section, it may be stricken as sham and
false.

Comment. Section 1250.330 requires all pleadings to be eigned by the
attorney where the party in an eminent dowmain proceeding is represented by
an attorney. The effect of signature by the attorney is substantially the
sane as that under Rule 11 of the Federal Rules of Civil Procedure.

For a willful violation of this section, an attorney is subject to appro-
priate disciplinary action. See Rules 1, 13, 17 of the Rules of Profeseicnal
Conduct of the State Bar of California. See also Bus. & Prof. Code § 6076.

It should be noted that Section 1250.330 requires both the attornmey for
the plaintiff and the attorhey for the defendant to sign their respective
pleadings. The plaintiff may also verify, 1f it chooses, but such verifica-
tion will not require verification by the defendant if he is represented by
an attorney. Compare Section 446 (verification by defendant generally re-
quired where plaintiff 1s s public enfity or vhere complaint is verified).

§ 1250.340 ]Rnse;ved for expansion]
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Tentatively approved July 1973

§ 1250.350. Pleading objections to right to take
1250.350. A defendant may object to the plaintiff's right to take, by

demurrer or answer as provided in Section 430,30, on any ground authorized
by Section 1250,360 or Section 1250.370. The demurrer or answer shall state
the spacific groﬁnd upon which the objection is taken and, if the objection
18 taken by amewer, the specific facts upon which the objection is based.

An objection may be taken on more than one ground, and the grounds may be

inconsistent.

Comment. Section 1250.350 makes clear the rules governing the pleading
of cbjections to the right to take. See Sections 1250.360 and 1250.370
(11sting grounds upon which objection may be taken). The general rules that
determine whether the ocbiection may be taken by demurrer or answer (see Sec-
tion 430.30) apply to pleading an objection to the right to teke. Objections
to the complaint, other than objections to the right to take, are governed
by the rules appiicabie to civil actions generally. See Section 1230.040
(rules of practice in eminent domain proceedings).

The facts supporting each objection to the right to take must be spe-
cifically stated in the answer. This requirement is generally consistent with
former lsw that, for example, required the defendant to allege specific facts
indicsting an abuse of discretion such as an intention not to use the prop-
erty as resolved. See, e.g., County of San Mateo v. Bartole, 184 Cal. App.2d
422, 433, 7 Cal. Rptr. 569, 576 (1960), See also People v. Chevalier, 52
Cal,2d 299, 30 P.2d 598 (1959); People v. Nahabedian, 171 Cal. App.2d 302,
340 P.2d 1053 (1959} ; Peogie g;.olsen. 109 Cal. App. 523, 293 P. 645 (1930).
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1250.360. Grounds for objection to the right to take, regardless of

whether the plaintiff has adopted a resolution of necessity that satisfiss the
requirements of Article 2 (commencing with Section 1245.210) of Chapter &, in-
clude:

(s) The plaintiff is not authorized by statute to exercise the power
of eminent domain for the purpose stated in the complaint.

(b) The stated purpose is not a public use.

(¢) The plaintiff does not intend to devote the property described in
the complaint to the stated purpose.

{d) There is no reasonable probability that the plaintiff will devote
the described property to the stated puipose within seven years or such loanger
period as is reasonadle. |

(s} The describsd propsrty is not subject to acquisition by the power of
eminent domain for the stated purxpose.

(f) The described property is sought to be scquired pursuant to Sectiom
1240.340 (substitute condemnation), 1240.410 (axcess condemnation), 1240,510
{condesnation for compatible use), or 1240.610 (condemnation for more neces-
sary use), but the acquisition does not satisfy the requirements of thoss
provistons.

{g) The described property is sought to be acquired pursuant to Section
1240.610 (condemnation for more necasssry use), but the defendint has the"right
under Section 1240.630 to continue the public use to which the property 1s
appropriated as a joint usa.

(h) Any other ground provided by law.
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Comment. Section 1250.360 prescribes the grounds for cbjection to the
right to take that may be raised in any eminent domain proceeding regardless
of whether the plaintiff has adopted a resolution of necessity that is given
conclusive effect on other issues. See Section 1250.370 for e listing of
grounds for objection that may be raised only where there is no conclusive
reaolution of neceessity.

Subdivision (a). The power of eminent domain may be exercised to
acquire property for a public use only by a person authorized by statute
to exercise the power of eminent domain to acquire such property for that
use. Section 1240,020,

Subdivision (b). The power of eminent domain may be exercised ouly to
acquire property for a public use. Saction 1240.010. Cal. Const., Art. I,

§ 14. U.S. Const., Amend, XIV,

Subdivision {c). This subdivision codiffes the classic test for lack of
public use: Whether the plaintiff intends to apply the property to the proposed
use. See People v. Chevaller, 52 Cal.2d 299, 340 P.2d 598 (1959). Once the
scquisition has been found initially proper, the plaintiff may thereafter de-
vote the property to any other use, public or private. See Ar ¥. Hous~
ing Authority, 159 Cal. App.2d 657, 324 P.2d 973 (1958). '

Subdivision (d). Thie subdivision adds & test for public use new to
California law. 1If the defendant {s able to demonstrate that there 1s no
Teasonsble probabiiity that the plaintiff will apply the property to the
proposed use within seven years or within a reasonable period of time, the
plaintiff may not take the property. Cf, Section 1240.220 (future use).

Subdivisicn (e). Gondemnation for certain specified purposes is not
aveilable in the case of sowe land. For example, & city may not acquire by
eninent domain an existing golf course for golf course purposes. Govt., Code
§ 37353(c). Property appropriated to a public use may not be taken except for
more necessary or compatible uses. Sections 1240,510 and 1240.610. Cemetery
land may not be taken for rights of way. Health & Saf., Code §§ 8134, 8360,
8560.5, Certain land in the public domain may not be taken at all. Pub. Res.
Code § 8030. An industrial fare may not be established by a county on land out-
side the county. PeiialuCode § 4106. The Department of Commerce may mot con-
demn for World Trade Centers. Govt. Code § 8324. The Department of Aeromautics
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may not take an existing airport owmed by a local entity. Pub. Util, Code

§ 21632. See also Section 1240.010 and Comment thereto (eminent domain only
for purposes authorized by statute); cf. subdivision (f) infra (more naces~
sary public use).

Subdivil_i_on L£). Section 1240,340 permits property to be taken for
substitute purposes only if: (1) the owmer of the property needed for the
public use has sgreed in writing to the exchange and, under the circumstances
of the particular case, justice requires that he be compensated in whole or
in part by substitute property rather than by money; (2) the property to be
exchanged is in the vicinity of the public improvement for which the property
needed in taken; and (3) taking into account the re}ative hardship to the
omers, it 1s not unjust to the owner of the property to be exchanged that his
property be taken so that the owner of the needed property may be compensated
by such property rather than by money.

Section 1240.410 permits property excess to the needs of the proposed
project to be taken ouly 1f 1t would be left as a remsinder in such size,
shape, or condition as to be of little market value.

Property appropristed to a public use may be taken by eminent domain
only if the proposed use is compatible with or more necessary than the ex-
isting use. See Sections 1240.510 (compatible use), 1240.610 (more neces-
Sary use).

@g} vision {g}. Section 1240.630 gives the prior user a right to
continue & public use as a joint use under certain circumstances where the
plaintiff seeks to displace the prior use by a move necessary use.
 Subdivision (h). While the provisions of Section 1250.360 catalog
the objections to the right to take avsilable under the Eminent Domain Law
where the resolutfon is conclueive, there may be other grounds for objection
not included in the Eminent Domain Law, g_._a_._.-vhere there exist federal or
constitutional grounds for objection or whare prerequisites to condemmation
are located in other codes. See, for example, Section 1427 of the Health
and Safety Code, which iaposes certain requirements that must be satisfied
before a nonprofit hospital may exercise the right of eminent domain. See
alao various special district laws that require consent of the boaxd of
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supexvisors of the affected county before extraterritorial condemnation authority
exercised, __.3_._._ Bealth & Saf. Code §5 4741 {county sanitation district),
6514 (aan:ltary district), 13852(c){fire protection district); Pub. Util.

Code § 98213 (Santa Cruz Metropolitan Transit District); Water Code §§ 43532.5
(California water storage district), 60230(8)(water replenishpent district),
71694 (nqu,cipq; water district); Alameds County Flood Control and Water
Conservation District Act, § 5(13)(Cal. Stats. 1949, Ch. 1275); Alameda County
Water District Act, § 4(d)(Cal. State. 1961, Ch. 1942); Alpine County Water
Agency Act, § 7 (Cel. Stats. 1961, Ch, 1896); Apador County Water Agency

Act, § 3.4 (Cal. State. 1959, Ch. 2137); Antelope Valley-East Kern Water
Agency Law, § 61(7)(Cal. Stats. 1959, Ch. 2146); Bethel Island Municipal Im-
provement District Act, § 81 (Cal. Stats. 1960, lst Ex. Sess., Ch. 22); Castaic
Lake Water Agency Act, § 15(7)(Cal. Stats. 1962, 1st Ex. Sess., Ch. 28); -
Crestline-Lake Arrovhead Water Agemcy Act, § 11(9)(Cal. Stats. 1962, 1st Ex,
Sess., Ch. 40); Enbarcadero Municipal Improvement District Act, § 82 (Cal.
Stats. 1960, lst Ex. Sess., Ch. 81); Bs;éro Hunicipal Improvement District
Act, § 82 (Cal. Stats. 1960, let Ex. Sess., Ch. 82); Fresno Hetropolitan
Treneit District Act, § 6.3 (Cal. State. 1961, Ch. 1932); Guadalupe Valley
Yunicipal Improvement District Act, § 80.5 (Cal. Stats. 1959, Ch. 2037);

Eern County ila_,;er Agency Act, § 3.4 (Cal. Stats. 1961, Ch. 1003}; Lake

County Flood Control and Water Conservation District Act, § 5(12)(Cal. Stats,
1951, Ch. 1544); Lake Cuyamace Recreation and Park District Act, § 35(c)

(Cal. Stats. 1961, Ch. 1654); Monterey County Flood Control amd Water Con-
servation District Act, § 4 (Cal. Stats. 1947, Ch. 699); Mountain View
Shoreline Regional Park Comsumity Act, § 51 (Cal. Stats. 1969, Ch. 1109);
Nevada County Vater Agency Act, § 7 (Cal. Stats. 1959, Ch. 2}22); North

Lake Tahoe~Truckee River Sanitation Agency Act, § 146 (Cal. Stats. 1967, Ch.
1503); Placer County Water Agency Act, § 3.4 (Cal. Stats. 1957, Ch. 1234);
Plumas County Flood Control and Water Conservation District Act, § 3(f)

(Cal. Stats. 1959, Ch. 2114); Sacramento County Water Agency Act, § 3.4

(Cal. Stats. 1952, lst Ex. Sess., Ch. 10); San Gorgonio Pase Water Agency
Law, § 15(9)(Cal. Stats. 1961, Ch. 1435); Santa Barbara County Flood Con~-
trol and Water Conservation District Act, § 5.3 (Cal. Stats. 1955, Ch. 1057);
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Shasta County Water Agency Act, § 65 (Cal. Stats. 1957, Ch. 1512), Sierra
COunty Flood Control and Water Comservation District Act, § 3(f)(0al Stats.
1959, Ch. 2123); Yolo COunty Flood Contyrol and Water Conservation Diatrict
Act, § 3(f)(Cal. Stats. 1951, Ch. 1657); Yuba-Bear River Basin Authority Act,
§ 8 (Cal. Stats. 1959, Ch. 2131); Yuba County Water Agency Act, § 3.4 (Cal.
State. 1959, Ch. 788).
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Grounds for ‘objection to right to take where resolution not
conclusive

§ 1250,370.

IZSO.aiO. in addiﬁidn to the gfoﬁhﬁs iiﬁtad in Section 1250.2360, grodnds
for oiijecl::loﬁ to tlie tight: to take where the pia:l.ntiff has not adopted a i-esoiﬁtioq
of necessity that conciuéivaly establishes Eﬁe matters referred to in Section
1240.030 include:

(ai fﬁé pi#intiff is a public entity and has not a&opﬁed a resolution
of necessity that satisfies the requirements of Article 2 (comc:l.ng with
Section 1245.210) of Chapter 4.

(b) The public interest and ﬁecessity do not i:equire the pi_:oposed project.

(c) The proposed project is not planned or located in the manner that will
be most coﬁ:atible with tﬁe greatest public good am:l the leaat private injury.

(d) The proﬁertﬁ described in the complaint, or right or interest there-

in, is not necess_ary for the i:roﬁosed project.

Comment . Sect:l.on 1250. 370 lists the grounds for objectinn to the right
to take that may be raised where there iz not a conclusive resolutim of
neceu:l.ty. Thus, they may be raised against a nonpublic-mt:l.ty pla:l.nl::lff in
all cases and agaiut a public—entity plaintiff :ln cases uhete it has not
adoptad a resolution or where the reaolution is not conclustve. See Section
1245.250 for the effect of the rasolut:l.on

_ Subd!.v:l.sion (a) appliu ouly to public entitiea. A publ:l.c entity lay

not commence an eu:l.nent dmna:l.n procaeding until at'r.er it has passed a re:olution
of necenity t:hat mts the requ:l.re-ents of Article 2 of Chaptar &. Section
1245, 220.ﬂ A duly adopted reaolut:l.on must conta:l.n all the mfomtion reqnired
in Section 124S. 230 and mat be adopted by a vote of a najor:ll:y of a11 the
meabers bf the governing body of the local public entity. Sect:l.on 1245. 240.

Subdivieions (b)- (d) recognize that the pmr of euiuent dmin my be
exerclsed to acquire ptoperty for a proposed project only if (1) the publ:l.c
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interest and necessity require the proposed project, (2) the propoud projeet

1e planned or located in the manner that will be most compatible uith the
greatest public good and the least private injury, and (3) the propetty and
particular interest sought to hé acquired are necessary for thn ptoposed project.
Section 1240. 030. Cf. Health & Saf. Code § 1427 (eminsnt domain proceedina
brought by nonprofit hospital~~effect of certificate of Directot of State
Departsent of Public Health).
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§ 1250.380. Amendment of pleadings

1250.380. (&) Ekcept as provided in subdivisions ib} and {c), the court
may allow upon such terms and conditicns as may be just an amendment to any
pleading. Such terms and conditions may include a change in the applicable
date of veluation for the proceeding and an award of costs, attorney's fees,
appraisal fees, ard fees for the services of otlier experts which would not
have been incurred had the proceeding as originally commenced been the same
as the proceeding following amendment.

(b) A complaint may be amended to add property sought to be taken only
1f the plaintiff has adopted a resolution of necessity that satisfies the
requirements of Article 2 (commencing with Section 1245.210) of Chapter 4
for the property to be added,

(c) A complaint may be amended to delete propeity previously sought to
be taken only if the plaintiff hias followed the procedure for patrtial abandon-
ment of the proceeding as to that property.

Comment. Section 1250,380 stpplements the liberal rules applicable to
amendments provided by Section 473. Subdivision (a) makes clear that the terms
and conditions which msy be imposéd by the court inciude a change in the date
of valuation for either all or a portion of the property sought to be taken in

the proceeding and payment of reasonable costs, disbursements, and expenses
vhich would not have been incurred but for the amendment.

Subdfvision (b) makes clear that, in order to add property to the com-
plaint, there must be a valid resolutfon of necessity for the property to be
added.

Subdiviefon (c) makes clear that, in order to delete property from the
complaint, the plaintiff must follow the procedures and pay the price for
sbandonment. See Section 1268.510. This provision continues prior lsw as to
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"pattial abandonment"; see, e.g., County of Kern v. Galates, 200 Cal. App.2d
353, 19 Cal. Rptr. 348 (1962); Metropelitan Water Dist. v. Adéms, 23 Cal.2d
770, 147 P.2d 6 (1944); Merced Irr. Dist. v. Woolstenhulme, 4 Cal.3d 478,
483 P.2d I, 93 Cal. Rptr. 833 (1971).
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CHUAPTER 8. PROCEDURES FOR DETERMINING RIGHT TO

TAKE AND COMPENSATION

Article 1. General Provisions

$ 1260.010. Trial preference

1260.010. Proceedings under this title take precedence over all other
civil actions in the matter of setting the same for hearing or trial in order

that such praceedinge shall be quickly heard and detexmined.

Coppent. Section 1260.010 reenacts the substance of former Section 1264,
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§ 1260.020, Consolidation of separate proceedings
1260.020. (a) If more than one person has commenced an eminent domain

proceeding to acquire the same property, the court, upon its own motion or
upon motion of any party, shall consolidate the proceédinga.

(b) In such consolidated proceedings, the court shall first determine
whether the public uses for which the property is sought are compatible within
the meaning of Article 6 (commencing with Section 1240,510) of Chapter 3. If
the court determines that the uses are compatible, it shall permit the pro-
ceeding to continue with the plaintiffs acting jointly. The court shall
apportion the obligation te pay smy award in the proceediﬁg in proportion to
the use, damage, and benefite attributable to each plaintiff,

(c) If the court determines pursuant to subdivision (b) that the uses
are not all compatible, it shall further determine which of the uses 1s the
more necessary public use within the meaning of Article 7 (commencing with
Section 1240.610) of Chapter 3. The court shall permit the plaintiff alleging
the more necessary public use, along with any other plaintiffs alleging com-
patible public uses under subdivieion (b), to continue the proceeding. The
court shall dismiss the proceeding as to the other plaintiffs.

{d) WNothing in this section limits the authority of the court to con-

solidate proceedings or sever issues for trial under Section 1048.

Comment, Section 1260.020 provi&es the basic procedure for "intervention"
by plaintiffs. See Lake Merced Water Co. v. Cowles, 31 Cal. 215 (1866) (con~
demnor seeking to acquire same property in another proceeding may intervene);
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Contra Costa Coal Mines R.R. v. Hoss, 23 Cal. 323 (1863). Rather than direct

intervention by ocne person in the proceeding of another, however, Section
1260.020 provides for consolidation of the disparate proceedings. Seﬁtiun
1260.020 is intended to supplement Section 1048; it does not limit the author-
ity otherwise provided in sectian 1048 to consolidate actions or sever issues
for trial.

Subdivision (a). Subdivision (a) specifies the basic rule that con-

solidation is the proper procedure where there are two or more actions pending
to acquire the same property. A person who seeks to acquire the property;
whether or not he has filed a complaint, way not interveme directly in the
other proceeding. See Section 1250.2307(appearance by defendents). Like-
wise, a defendant who has had several complaints filed against him may not
demur on the basis that there is another proceeding pending but may move to
consolidate. Compare San Bernardino etc. Water Dist, v. Gage Canal Co.,
226 Cal. App.2d 206, 37 Cal. Rptr. 856 (1964)(demurrer not available; however,
under prlor law, proper procedure was for second condemnor to intervene in ﬁhe
pending proceeding). A motion to consolidate may be made at any time prior to
final judgment.

Where the proceedings to acquire the property have been commenced in
different jurisdictions (for example, because the property straddles a county
line (Section 1250.020)), there must first be a change of venue (Section
1250.040) before the proceedings may be consolidated by one court.

Subdivision (b). The test for whether uses are compatible is whether
they would uhreaaonably interfere with or impair such uses as may reasonably
be anticipated for each. 5See Section 1240.5310.

Subdivieion (c). For reimbursement of expenses and damages on dismigsal,
see Sections 1268.610 and 1268.620.
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Article 2. Contesting Right to Take

§ 1260,110. Priority for hearing

1260.110. (a) Where objections to the right to take are ralsed, umless
the court orders otherwise, they shall be heard and determined prior to the
determination of the issue of compensation.

(b) The court may, on motion of any party, after notice and hearing,

speclally set such objections for trial.

Comment, Section 1260.110 makes provision for bringing to trial the
objections, if any, that have been raised against the plaintiff's right to
take. GSee Sectioms 1250.350-1250,370. Under subdivision (a), disposition of
the right to take is generally a prerequisite to trial of the issue of just
compensation. However, this does not preclude such activities as depositions
and other discovery, and the court may order a different order of trial. See
also Section 1048. Cf. City of Los Angeles v. Keck, 14 Cal. App.3d 920, 92 Cal.
Rptr. 599 (1971)(parties stipulated to determination of compensation and tried
only issues of public use and necessity).

Subdivision (b) makes clear that the determinatiom of the objectibﬁs to the
right to take may be specially set for trial. See Rule 225 of the California
Rules of Court and Swartzman v. Superior Court, 231 Cal. App.2d 195, 198-199,
41 Cal. Rptr., 721, 724-725 (1964).
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§_1260.120. position of defendant's objections to right to take

1260.120. -(a} The court shall hear and determine all objections to the
right to take,

(b} If the court determines that the plaintiff has the right to acquire
by eminent domain the property described in the complaint, the court shall so
order. An appeal may not be taken from such order.

(c) 1If the court determines that the plaintiff does not have the right
to acquire by eminent domain any property described in the complaint, it shall
order either of the following:

(1) Immediate diemissal of the proceeding as to that property,

(2) Conditional dismissal of the proceeding as to that property unless
such corrective and remedisl action as the court may prescribe has beea taken
within the period prescribed by the court in the order. An order made under
this parag:ag@znay impose such limitations and conditions as the court deter-
mines to be just under the circumstances of the particular case including the
requirement that the plaintiff pay to the defendant all or part of the reasouable
litigation expenses necessarily incurred by the defendant because of the plain-
tiff's failure or omission which constituted the basis of the objection to the
right to teke.

(d) An appeal may be taken from a dismissal under subdivision (c).

Comment. Subdivision (a) of Section 1260.120 provides for a court deter~
ninatice of right to take issues (see Sections 1250.350-1250.370). This is con-
sletent with the California Constitution and with prior law. See Comment to
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Section 1230.040 (rules of practice in eminent domain proceedings: court or
Jury trial).

| A determination that the plaintiff may condemn the defendant's property
is not a final Jjudgment. Subdivision (b). An appeal must await the conclu-
sion of the litigation. See Section 904.1. However, review by writ may be
available in an appropriate case. See, e¢.g., Harden v. Superior Court, 44
Cal.2d 630, 284 P,2d 9 (1955).

A determination that the plaintiff has no right to condemmn the defendant's
propexty generally requires an order of dismissal. Paragraph (1) of subdivi-
alon {(c). However, where the complaint alleges alternstive grounds for con-
deﬁn;tion. a finding which would require dismissal as to one ground does not
preclude a finding of right to take on another ground and the proceeding may
continue to be prosecuted on that basis. An order of dismissal is a final
judgment as to the property affected and is appealable. See subdivision (d)
and Sectinn!90ﬁ.1. Contrast People v. Rodoni, 243 Cal. App.2d 771, 52 Cal.
Rptr. 857 (1966). Such order also entitles the defendant to recover litiga-
tion expenses, See Section 1268.610.

Farggraph (2) of subdivision (c) is designed to asmeliorate the all or
nothing effect of paragraph (1). The court is authorized in its discretion

to dispose of an objection in a just and equitable manner. This authority
does not permit the court to create a right to acquire where none exists, but
1t does authorize the court to grant leave to the plaintiff to amend pleadings
or take other corrective action that is just in light of all of the circum-
stances of the case. The court may frame its order it whatever manner may be
desirable, and subdivision (c) makes ciear that the order may include the
awarding of attormey's fees to the defendant. For example, if the resolution
of ﬁecessity was not properly adopted, the court may, where appropriate, ordey
that such a resolution be properly adopted within such time as is specified by
the court and that, if a proper resolution has not been adopted within the time
specified, the proceeding is dismissed. The plaintiff is not required to
comply with an order made under paragraph (2), but a failure to comply results
in a dismissal of the proceeding as to that property which the court has deter-
wined the plaintiff lacks the right to acquire.
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Article 3. Procedures Relating to
Determination of Compensation

§ 1260.210. Order of proof and argument; burden of proof

1260.210, {(a) The defendant shail present his evidence on the issue
of compensation first and shell commence and conclude the arpument.
{b) Neither the plaintiff nor the defendant has the burden of proof

on the issue of compensation.

Comment. Subdivision (a) of Section 1260.210 requires the defendant to
present his evidence on the issue of compensation first and to commence and
conclude the argument. This continues former law. See former Section 1256.1
("the defendant shall commence and conclude the argument”); City & Coumty of

The rule as to burden of proof provided by subdivision (b) changes former
law. Compare City & County of San Francisco v. Tillman Estate Co., supra.
Assigoment of the burden of proof in the context of an eminent domain proceeding
is not appropriate. The trier of fact generally is presented with conflicting
opinions of value and supporting data and is required to fix value based on the

weight it gives to the opinions and supporting data. See, e.g., City of
Pleasant Hill v, First Baptist Church, ! Cal. App.3d 384, 408-410, 82 Cal.
Rptr. 1, 16-17 (1969); People v. Jarvis, 274 Cal. App.2d 217, 79 Cal. Rptr,

175 (1969). See also State v. 45,621 Square Feet of Land, 475 P.2d 553 (Alaska
1970); State v. Amunsis, 61 Wash.2d 160, 377 P.2d 462 (1963). Absent the pro-
duction of evidence by one party, the trier of fact will determine compensation
solely from the other party's evidence, but neither party should be made to

appear to bear some greater burden of persuasion than the other, Subdivision
(b) therefore so provides. Compare Ore. Rev, Stat. § 35.305(2).
Note: Consideration of whether subdivision (b) should apply in an in-

verse condemmation action or to inverse condemnation issues in an eminent
domain proceeding has been deferred.

-



405 409 EJINENT DOMAIN LAW § 1260.220

Tentatively approved June 1973
Renumbered July 1973

§ 1260.220, Procedure where divided interests

1260.220. (a) Except as provided in subdivision (b), where there are
divided interests in property acquired by eminent domain, the value of each
interest and the injury, if any, to the remainder of such interest shall be
separately assessed and compensation awarded therefor.

(b) The plaintiff may require that the amount of compensation be first
determined as between plaintiff and all defendants claiming an interest in
the property. Thereafter, in the same proceeding, the trier of fact shall
determine the respective rights of the defendants in and to the amount of

campensatioﬁ awarded and shall apportion the award accordingly.

Comment. Section 1260.220 retains the existing Californfa scheme of
permitting a plaintiff the option of having the interests in property valued
separately or as a whole. Subdivision (a) retains the procedure formerly pro-
vided by Section 1248(1)-(2). Subdivision (b) retains the procedure formerly
provided by the first sentence of Section 1246.1, Tt is intended as procedural
only. Cf. People v. Lynbar Inc., 253 Cal. App.2d 870, 62 Cal. Rptr. 320
(1967). For the rules governing the amount of compensation where the plaintiff
elects a two-stage proceeding, see Section 1265.010.
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§ 1260,230. Court determination of compensation for deceased and unknown
persons o ' ‘

1260,230. Where any perscns unknown or any deceased persons or the heivrs

and devisees of any deceased persons have been properly joined as defendants
but have not appeared either personaslly or by a personal representative, the
court shall determine the extent of the interests of such defendants in the
property taken or damaged and the compensation to be awarded for such interests.
The court may determine the extent and value of the interests of all such de-
fendante in the aggregate without apportionment between the respective defend~
ants. In any event, in the case of deceased perscns, the court shall determine
only the extent and value of the interest of the decedent and shall not deter-
mine the extent and value of the separate interests of the heirs and devisees

in such decedent's interest.

Comment. Section 1260.230 is based on a portion of former Section 1245.3
which provided for the court determination of the compensation to be swarded
deceased and unknown persons; however, Secticn 1260.230 authorizes the court to
make a lump sum award where such persons have not appeared. Former law was not
clear on this point. For provisions authorizing joinder of deceased persons
and persons unknowm, see Section 1250.220. For provisions relating to deposit
of such compensation, see Section 1263.110.



405 111 EMINENT DOMAIN LAW § 1260.240

Tentatively approved June 1973
Renumbered July 1973

§ 1260,240. Compensation or fee for appraisers, refetees, commissioners,

and other such persons

1260.240. In any action or proceeding for the purpose of condemning
property where the court may appoint appraisers, referees, commissioners, or
other persons for the purpose of determining the value of such property and
fixing the compensation thereof, and may fix their fees or compensation, the
court may set such fees or compensation in an amount as determined by the

court to be reasoqable.

Comment, Section 1260.240 is identical to former Section 1266.2 except
the last clause of Sectiom 1266.2——which provided that "such fees shall not
exceed similar fees for similar services in the cosmunity where such services
are rendered''-—is deleted because it imposed an undesirable limitation on the
court's power.

-10-



406-123 EMINENT DOMAIN LAW § 1268.010

Tentatively approved June 1973
Revised July 1973

CHAPTER 11. POSTJUDGMENT PROCEDURE

Article 1. Payment of Judgment; Final Order of Condemmation

268.0 P t of jud

1268.010. (a) Not later than 30 days after final judgment, the plain-
tiff shall pay the full amount required by the judgment.

{(b) Paynment shall be made by either or both of the following methods:

{1) Payment of money directly to the defendant. Any amount which the
defendant has previously withdrawn pursuant to Article 2 (commencing with
Section 1255.210) of Chapter 6 shall be credited as a payment to him on the
judgment.

{2) Deposit of money with the court pursuant to Section 1268.110.
Upon euntry of judgment, a deposit made pursuant to Argicle 1 (commencing
with Section 1255.010) of Chapter 6 is deemed to be a deposit made pursuant

to Section 1268.110.

Comment. Section 1268.010 retains the rule under former Sectiom 1251
that the plaintiff must pay the full amount of the judgment not later than
30 days after final judgment. See Section 1235.120 (defining "fipal judg-
ment''). See also Section 1268.110 (deposit of full amount of award, together
with interest then due thereon, less amounts-previdusly paid or deposited).
Section 1268.010 omits the provision of former Sectiom 1251 that extended
the 30-day time by one year where necessary to permit bonds to be issued and
sold.

Subdivision (b} of Section 1268.010 specifies the manner in which pay-
ment may be made. The payment can be made directly to the defendant or de-
fendants, or the plaintiff may pay the money into court as provided in Article
2 {(commencing with Section 1268.110)}. See the Comment to Section 1268.110.

~]-



406-124 EMINENT DOMAIN LAW § 1268.,020
Tentatively approved July 1973

§_1268.020. Remedies of defendant if judgment not paid
1268.020. (a) If the plaintiff fails to pay the full amount required

by the judgment within the time specified in Section 1268.010, the defendant
may have execution as in a civil case,

(b) Upon noticed motion of the defendant, the court shall enter judgment
dismissing the eminent domain proceeding if all of the following are established:

(1) The plaintiff falled to pay the full amount required by the judgment
within the time speéified in Section 1268.010.

{(2) The defendant has filed in court and served upon the plaintiff, by
registered or certified mail, a written notice of the plaintiff's failure to
pay the full amount required by the judgment within the time specified in
Section 1268.010.

(3) The plaintiff has failed for 20 days after service of the potice
under paragraph (2) to pay the full amount required by the judgment in the
sannar provided in subdivision (b) of Section 1268.010.

(¢) The defendant may elect to exercise the remedy provided by subdivi-

sion (b) without attempting to use the remedy provided by subdivision (a).

Comment. Section 1268.020, which generally continues the substance
of portians of former Sections 1252 and 1255a, provides remedies for the
defendant if the plaintiff does not pay the judgment as required; the defendant
may enforce the plaintiff's oblipation to pay by execution orx, at the defendant's
election, may obtain a dismissal of the proceeding with its attendant award
of litigation expenses. See Section 1268.610. Under former Section 1252,
these reredies were provided, but the section required that the defendant
resort first to execution and, if unsuccessful, he could have the proceeding
dismissed. However, former Section 1255a, a later enactment, provided that



406-124% EMINENT DOMAIN LAW § 1268.020
Tentatively approved July 1973

fallure to pay the judgment within the required time comstituted an implied
abandonment of the proceeding. The two sections were construed together

to give the defendant the option of resorting to execution or to having the
proceeding dismissed as impliedly abandoned. See, e.g., County of Los Angeles
v. Bartlett, 223 Cal. App.2d 353, 36 Cal. Rptr. 193 (1963). Under the former
law, it was possible that an inadvertent failure to pay the judgment within
the time specified might result in an implied abandonment even though the
plaintiff did not intend to abandon the proceeding. See, e.g., County of

Los Angeles ¥, Bartlett= supra. To protect the plaintiff against this poasibility,
Section 1268.020 requires that notice of the failure to pay the Judgment
within the time specified be given to the plaintiff and that he be given

20 days to pay the judgment before the proceeding can be dismissed upon
motion of the defendant.



406~125 ENTINENT DOMAIN LAW § 1268.030

Tentatively approved June 1973
Reviaed July 1973

§ 1268.030. Final order of condemnation

1268.030. (a) Upon aspplication of any party, the court shall make a
final order of condemnation 1f the court finds both of the following:

(1} The judgment authorizing the taking of the property is a final
judgment.

(2) The full amount of the judgment has been paid as required by Sec-
tion 1268.01C or satisfied pursuant to Section 1268.020.

(b} The final order of condemnation shall describe the property taken
and identify the judgment authorizing the taking.

(c) The party upon whose application the order was made shall serve
notice of the making of the order on all other parties affected thereby.
Any party affected by the order may thereafter record a certified copy of
the order in the office of the recorder of the county in which the property
1s located and shall serve notice of recordation upon all other parties
affected thereby. Title to the property vests in the plaintiff upon the

date of recordation.

Comment. Section 1268.030 supersedes former Section 1253. Unlike the
former provision, Section 1268.030 permits any interested party to obtain and
record a final order of condemnation and requires that affected parties be
given notice of the making and of the recording of the order. The require-
ment that the judgment be final before the final order of condesmation may
be issued appears to codify prior law. See Arechiga V. Housing Authority,
183 Cal. App.2d 835, 7 Cal. Rptr. 338 (1960)(gemble); but see former Sec-
tion 1253 (no express statutory requirement of final judgment).



406-126 EMINENT DOMAIN LAW § 1268,110

Tentatively approved September 1970
Revised April 1973
Revised July 1973

Article 2, Deposit and Withdrawal of Award

§ 1268.110, Deposit after Judement

1268,110. (a) Except as provided in subdivision (b), the plaintiff may, at
any time after entry of judgment, deposit with the court for the persons entitled
thereto the full amount of the award, together with interest then due thereon,
less any amounts previously paid directly to the defendants or deposited pur-
suant to Article 1 (commencing with Section 1255.010) of Chapter 6.

(b) A deposit may be made under this section notwithstanding an appeal,

a motion for a new trisl, or a motion to vacate or set aside the judgment
but may not be made after the judgment has been reversed, vacated, or aet
aside.

{c) Any amount deposited pursuant to this article on a judgment that is
later reversed, vacated, or set aside shall be deemed to be an amount deposited

pursuant to Article 1 (commencing with Section 1255.010) of Chapter 6.

Comment. This artiéie (commencing with Section 1268.110) provides
generalily for postjudgment deposits, superseding portions of former Sections
1245.3, 1252, and 1254. _

Subdivision (a) of Section 1268.110 is similar to subdivision (a)
of former Section 1254. However, the deposit provided for in this subdivisiom
is in only the amount of the judgment and accrued interest (less amounts
previcusly deposited or paid to defendants); the former provision for an
additional sum to secure payment of further compensation and costs 1is superseded
by Section 1268.130. In addition, a deposit may be made under this section
without regard to whether an order for possession is sought,.



EMINENT DOMAIN LAW § 1268.110

Tentatively approved September 1970
Revised April 1973
Revised July 1973

In case the judgment is reversed, vacated, or set aside, there is
no longer a Judgment for deposit and possession purposes; subsequent proceedings
are under the provisions relating to deposit and posseseion prior to judgment.
See Chapter 6 (commencing with Section 1255,010). Any amount deposited
under Section 1268.110 or Section 1268.130 is deemed to be an amount deposited
under Chapter 6§ if the judgment 1s reversed, vacated, or set aside; after
the judgment is reversed, vacated, or set aside, the procedure for increasing
or decreasing the amount of the deposit and withdrawal of the deposit is
governed by the provisions of Chapter 6. See subdivision (c) and Section
1268.140(c).



EMINENT DOMAIN LAW ¢ 1268.120
Tentatively approved September 1970

Revised April 1973
Renumbered July 1973

§ 1268.120, HNotice of deposit
1268.120. If the deposit is made under Section 1268.110 prior to

apportionment of the award, the plaintiff shall serve a notice that the
deposit has been made on all of the parties to the proceeding who claim an
interest in the property tasken. If the deposit is made after apportionment
of the aeward, the plaintiff shall serve a notice that the deposit has been
mede on all of the parties to the proceeding determined by the order appor-
tioning the award to have an interest in the money deposited. Service of

the notice shall be made in the manner provided in Section 1268.220 for the
service of an order for possession. Service of an order for possession under

Section 1268,220 is sufficient compliance with this section.

Comment. Section 1268.120 i1s new. In requiring that notice of the
depoait be given, it parallels Section 1255.020 which requires that notice
of a prejudgment deposit be sent to the parties having an interest in the
property for which the deposit is made. Under former Section 1254, the de-
fendant received notice that the deposit had been made only when served with
an order for possession.



EMINENT DOMAIN LAW § 1268.130

Tentatively approved September 1970
Renumbered July 1973

1268,130. Incresse or decrease in amount of deposit

1268.130, At any time after the plaintiff has made a deposit upon the
award pursuant to Section 1268.110, the court may, upon motion of any defend-
ant, order the plaintiff to deposit such additional amount as the court deter-
mines to be necessary to secure payment of any further compensation, costa,
or interest that may be recovered in the proceeding. After the making of
such an order, the court may, on motion of any party, order an increase or a

decrease i{n such additional amount.

Comment. Section 1268.130 supersedes subdivision {d) of former Section
1254. The additional amount referred to in Section 1268,130 is the amount
determined by the court to be necessary, in addition to the amount of the
judgment and the interest then due thereon, to secure payment of any further
compensation, costs, or interest that way be recovered in the proceeding. De-
posit of the amount of the award itself after entry of judgment is provided
for by Section 1268.110.

Former Section 1254 was construed to make the amount, if any, to be
deposfted in addition to the award discretionary with the trial court, Orange
County Water Dist. v. Benmett, 156 Cal. App.2d 745, 320 P.2d 536 (1958). This
construction is continued under Section 1268.130.



368-261 EMINENT DOMAIN LAW § 1268.140

Tentatively approved September 1970
Revised May 1973
Reviged July 1973

§ 1268.140. Withdrawal of deposit

1268.140. (a) After entry of judgment, any defendant who has an
interest in the property for which a deposit has been made may apply for
and obtain a court order that he be paid from the deposit the amount to
which he is entitled upon his filing either of the following:

(1) A satisfaction of the judgment.

{2) A receipt for the money and an abandonment of all claims and
defenses except his claim to greater compensation.

(b) If the award has not been apportioned at the time the applice-
tion i3 made, the applicant shall give notice of the application te all
the other defendants who have appeared in the proceeding and who have an
interest in the property. If the award has been apportioned at the time
the application is made, the applicant shall give such notice to the
other defendants as the court may require.

(c) Upon objection to the withdrawal made by any party to the proceed-
ing, the court, in its discretion, may require the applicant to file an under-
taking in the same manmer and upon the conditions described in Section
1255.240 for withdrawal of a deposit prior to entry of judgment.

{d) If the judgment is reversed, vacated, or set aside, a defendant
may withdraw a deposit only pursuant to Article 2 {commencing with Sectiom

1255.210) of Chapter 6.

Comment. Section 1268.1&0 1s based om subdivision (f) of former Section
1254 but provides notice requirements to protect the other defendants where
woney is to be withdrawn.



EMINENT DOMAIN LAW § 1268.140

Teniatively approved Beptémber 1970
Bevised May 1373
Revised July 1973

406-129

Former Section 1254 was construed to permit the defendant to withdraw
any amount pald into court upon the judgment whether or not the plaintiff
applied for or obtained an order for possession. See People v. Gutlerrez,
207 Cal. App.2d 759, 24 Cal. Rptr. 731 (1962); San Francisco Bay Area Rapid
Trangit Dist. v. Fremont Meadows, Inc., 20 Cal. App.3d 797, 97 Cal. Rptr.
898 (1971). That construction is continued in effect by Section 1268.140.
Inferentially, former Section 1254 permitted withdrawal only of the amowunt
deposited upon the judgment and not the additional amount, 1f any, deposited

as security. That construction also is continued in effect.

For purposes of withdrawal of deposits, a judgment that is reversed,
vacated, or set aside has no effect; withdrawal may be made only under
the procedures provided for withdrawing deposits prior to entry of judgment.
This is made clear by subdivision (d).

Under Sectlon 1268.140, the defendant may retain his right to gppeal
or to request a new trial upon the 1ssue of compensation even though he
withdraws the deposit. This may be accomplished by filing a receipt and
waiver of all claims and defenses except the claim to greater compensation.
See subdivieion (a). Cf. People v. Gutierrez, 207 Cal. App.2d 759, 24
Cal., Rptr. 781 (1962),

=10=



406-130 EMINENT DOMAIN LAW § 1268.150

Tentatively approved May 1973
Revised May 1973
Revised July 1973

§ £268.150. Deposit in State Treasury unless otherwise required

1268.150. (a) Except as provided in subdivision (b), when money is
deposited as provided in this article, the court shall order the money
to be deposited in the State Treasury or, upon written request of the plaintiff
filed with the deposit, in the county treasury. If the money is deposited
in the State Treasury pursuant to this subdivision, it shall be held, invested,
deposited, and disburaed in the manner specified in Article 10 (commencing
with Section 16429.1) of Chapter 2 of Part 2 of Division & of Title 2 of
the Govermment Code, and interest earned or other increment derived from
its investment shall be apportioned and disbursed in the manner specified
in that article. As between the parties to the proceeding, money deposited
pursuant to this subdivision shall remain at the risk of the plaintiff
until paid or made payable to the defendant by order of the court,

(b) If after entry of judgment but prior to apportiomnment of the award
the defendents are unable to agree as to the withdrawal of all or a portiocm
of any amount deposited, the court shall upon motion of any defendant order
that the amount deposited be invested in United States Government obligations
or interest-bearing accounts insured by an agency of the federal govermment
for the benefit of the defendants who shall be entitled to the interest
earned on the accounts in proportion to the amount of the award they receive

when the award is apportioned.

Comment. Subdivision {a) of Section 1268.150 is the same in substance
as former Section 1243.6 and a portion of subdivision (h) of former Section
1254,

-11-



406-130 EMINENT DOMAIN LAW § 1268.150

Tentatively approved May 1973
Revieed May 1973
Revised July 1973

Subdivision (b) is new. It provides a means whereby a defendant may
avoid the loss of interest earnings on amounts held on deposit pending resolu~
tion of an apportionment dispute. Cf. Section 1268.320 (interest ceages to
accrue on judgment upon deposit). Subdivision (c) does not preclude a veolun-
tary agreement among all defendants to draw down the award and place it in an
interest-bearing trust fund pending resclution of apportionment issues,

-12-



EMINERT DOMAIN LAW § 1268.160

Tentatively approved September 1970
Benumbered July 1973

1268.160. Repa t of excess withdrawal
1268.160, When money is withdrawn pursuant to this article, any
amount withdrawn by a person in excess of the amount to which he is en-
titled as finally determined in the proceeding shall be paid without in-
terest to the plaintiff or other party entitled thereto, and the court

shall enter judgment accordingly.

Comment. Section 1268.160 is the same in substance as subdivision
{g) of former Section 1254,



EMINENT DOMAIN LAW § 1268.170

Tentatively approved September 1970
Renumbered July 1973

§ 1268,170. Making deposit does not affect right to_appeal

1268.170. The plaintiff does not abandon or waive the right to appeal
from the judgment or the right to request a new trial by depositing the

amount of the award pursuant to this article,

Comment. Section 1268.170 18 the same in substance as a portiom of
subdivision (e) of former Section 1254, For a comparable provision per-
mitting the defendant to withdraw the deposit without waiving his right to
appeal or request a new trial on the issue of compensation, see Section
1268.140(a).

-14-



368-244 EMINENT DOMAIW LAY § 1268.210

Tentatively approved September 1970
Revised May 1973
Renumbered July 1973

Article 3, Passession After Judgment

§ 1268,210. Order for posscssion

1268.210. ({a) If the plaintiff is not in possession of the property to
be taken, the plaintiff may, at any time after emtry of judgment, apply ex
parte to the court for an order for possession, and the court shall authorize
the plaintiff to take possession of the property pending conclusion of the
litigation 1f:

(1) The judgment determines that the plaintiff is entitled to take the
property; and

(2) The plaintiff has paid to or deposited for the defendants, in accordance
with Section 1268.110 or Article 1 (commencing with Section 1255.010) of Chapter
6, an amount mot less than the amount of the award, together with the interest
then due thereon.

{b) The court's order shall state the date after which the plaintiff is
authorfzed to take possession of the property.

{c) Where the judgment is feversed, vacated, or set aside, the plaintiff
may obtain possession of the property only pursuant to Article 3 (commencing

with Section 1255.410) of Chapter 6.

Comment. Section 1268.210 restates the substance of a portion of sub-
division (b) of former Section 1254. The time for possession is lengthened,
however, from 10 to 30 days after the order for possession where the prop-
erty 1s occupied. See Section 1268.220. For purposes of possession, a judg-
ment that is reversed, vacated, or set aside has no effect; the plaintiff

must utilize procedures for cbtaining possession prior to entry of Jjudgment.



IMINENT DOMAIN LAW § 1268.220

Tentatively approved September 1970
Revised May 1973
Renumbered July 1973

§ 1268,220. Service of order

—t

1268.220., ' (a) The plaintiff shall serve a copy of the order for posses-
sion upon each of the defendants and their attorneys, either personally or
by mail:

(1) At least 30 days prior to the date possession is to be taken of prop-
erty lawfully occupied by a person dwelling thereon or by a farm or business
operation.

(2) At least 10 days prior to the date possession 1s to be taken in any
case not covered by paragraph {1).

{b) A single service upon or mailing to one of several persons having a

common business or residence addreses is sufficient.

Comment. Section 1268.220 is the same in substance as subdivision (c¢)
of former Section 1254 except that the 10~day notice period is lengthened to
30 days where the property is occupied. Uith respect to subdivision (b}, see
the Comment to Section 1255.450.

—-]H-



EMINENT DOMAIN LAW § 1268,230

Tentatively approved September 1970
Renumbered July 1973

§ 1268.230, _Taking possession does not waive right of appeal

1268.230. The plaintiff does not abandon or waive the right to appeal
from the judgment or the right to request a new trial by takinpg possession

pursuvant to this article,

Comment. Section 1268.230 is the same in substance as a portion of
subdivision (e) of former Section 1254.

-17~



EMINENT DOMAIN LAW § 1268,240

Tentatively approved May 1973
BRenumbered July 1973

§ _1268.240. Police power not affected

1268.240. Nothing in this article limits the right of a public entity

to exercise its police power in emergency situations.

Comment. Section 1268.240 is new. It makes clear that the requirements
of this article——such ae obtaining and serving an order for possession-~do
not limit the exercise of the police power. See Surocco v. Geary, 3 Cal. 69
(1853). See generally Van Alstyne, Statutory Modification of Inverse Condem-
nation: Deliberately Inflicted Injury or Destruction, 20 Stan, L, Rev. 617
(1968), reprinted in Van Alstyne, Californis Inverse Condemnation Law, 10
Cal. L. Revision Comm'n Reports 111 (1971). See also Section 1255.480.




406-115 EMINENT DOMAIN LAW § 1268.310

Tentatively approved April 1973
Revised June 1973
Revised July 1973

Article 4. Interest

§ 1268.310. Date interest commences to accrue

1268.310. The compensation awarded in an eminent domain proceeding
shall draw legal interest from the earliest of the following dates:

(a) The date of entry of judgment.

(b) The date the plaintiff takes possession of the property.

(c) The date after which the plaintiff is authorized to take posses-

sion of the property as stated in an order for possessicn.

Comment. Section 1268.310 is the same in substance as subdivision
(a) of former Section 1255b except that the phrase "or damage to the prop-
erty occurs”’ has been deleted from subdivision (b) as unnecessary since
severance damage occurs only after possession is taken. This deletion is
not intended to affect any rules relating to the time of accrual of interest
on a cause of action based on inverse condemnation, whether ralsed in a sep-
arate action or by crose-complaint in the eminent domain proceeding. See,
e.g., Youngblood v. Los Angeles County Flood Control Dist., 56 Cal.2d 603,
364 P.2d 840, 15 Cal. Rptr. 904 (1961); Reimann v. City of Los Angeles, 30
Cal.2d 746, 185 P.2d 597 (1947). For an exception to the rules stated in
Section 1268.310, see Section 1255.040 (deposit for relocation purposes on

motlon of certain defendants).

Note. The matter of the time of accrual of interest on a cause of
action based on inverse condemnation is under Commission study.

-19-



406-116 EMINENT DOMATN LAW § 1268.320

Tentatively approved April 1973
Revised May 1973
Renumbered July 1973

§ 1268.320, Date interest ceases to accrue

1268.320. The compensation awarded in an eminent domain proceeding
shall cease to draw Interest at the earliest of the following dates:

(a) As to any amount deposited pursuant to Article 1 (commencing with
Section 1255.010) of Chapter 6 (deposit of probable compensation prior
to judgment), the date such amount is withdrawn by the person entitled
thereto.

{b) As to the amount deposited In accordance with Article 2 {commencing
with Section 1268.110) (deposit of amount of award), the date of such deposit.

{c) As to any amount pald to the person entitled thereto, the date of

such payment.

Comment. Section 1268.320 continues the substance of subdivision (c)
of former Section 1255b. For an exceptiom to the rule stated in subdivi-
sion (a), see Section 1255.040 {deposit for relocation purposes on motion of
certain defendants). Subdivision {(b) of Section 1268.320 supersedes para-
graphs (2) and (4) of subdivision {(c) of former Section 1255b. Unlike the
former law, there is now only one procedure for payments into court after
entry of judgment. See Section 1268.110 and Comment thereto.

=20~



EMINENT DOHAIN LAW § 1268.330

Tentatively approved April 1973
Renumbered July 1973

§ 1268,330. Offsets against interest

1268.330. If, after the date that interest begins to accrue, the de-
fendant:

(a) Continues in actual possession of the property, the value of such
pogsession shall be offset against the interest.

(b) Receives rents or other income from the property attributable to
the period after iaterest begins to accrue, the net amount of such rents and

other income shall be offset against the interest.

Comment. Section 1268.330 supersedes subdivision (b) of former Section
1255b. Revisions have been made to clarify the meaning of the former language.
See also Govt. Code § 7267.4 ("If the public entity permits an owner or tenant
to occupy the real property acquired on a rental basis for a short term, or for
a period subject to termination by the public entity on short notice, the
amount of rent required shall not exceed the fair rental value of the prop~
erty to a short-term occupier.”). For an exception to the rule stated in
Section 1268.330, see Section 1255.040 (deposit for relocatiom purposes on

motion of certain defendants).

-21-



406-118 EMINENT DOMAIN LAW § 1268.340

Tentatively approved April 1973
Reviged July 1973

§ 1268.340. Interest to be assessed by court

1268,340. Interest, including interest accrued due to possession of
property by the plaintiff prior to judgment, and any offset against interest

as provided in Section 1268.330, shall be assessed by the court rather than

by jury.

Comment. Section 1268,340 is new. It clarifies former law by specify-
ing that the court, rather tham the jury, shall assess interest, including
interest required to satisfy the defendant's constitutional right to compen-
sation for possession of his property prior to conclusion of the eminent
domain proceeding. See letropolitan Water Dist. v. Adams, 16 Cal.2d 676,
107 P.2d 618 (1940); City of North Sacramento v. Citizens Util. Co,, 218
Cal. App.2d 178, 32 Cal. Rptr. 308 (1963); People v. Johnson, 203 Cal.
App.2d 712, 22 Cal. Rptr. 149 (1962); City of San Rafael v. Wood, 144 Cal.
App.2d 604, 301 P.2d 421 (1956). Section 1268.340 also resolves a further
uncertainty by specifying that the amount of the offset against interest
provided by Section 1268.330 1s likewise assessed by the court, thus requiring
that any evidence on that issue is to be heard by the court rather than '

the jury. Compare People v, McCoy, 248 Cal. App.2d 27, 56 Cal. Rptr. 352
(1967), and People v. Giumarra Vineyards Corp., 245 Cal. App.2d 309, 53
Cal. Rptr., 902 (1966), with City of North Sacramento v. Citizems Util.

Co., supra.

~22-



EMINENT DOMAIN LAW § 1268.410

Tentatively approved April 1973
Renumbered July 1973

Article 5. Proration of Property Taxzes

§ 1268.410, Liability for taxes

1268.410. As between the plaintiff and defendant, the plaintiff is
liable for any ad valorem taxes, penalties, and costs upon property acquired
by eminent domain that would be subject to cancellation under Chapter 4
{(commencing with Section 4986) of Part 9 of Division 1 of the Revenue and
Taxation Code if the plaintiff were a public entity and if such tazes, pen-
alties, and costs had not been paid, whether or not the plaintiff 1s a public

entity.

Comment. Section 1268.,410 is the same in substance as the first para-
graph of former Section 1252.1,
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EMINENT DCMAIN LAW § 1268.420

Tentatively approved April 1973
Renumbered July 1973

§ 1268.420. Application for separate valuation of property

1268.420. 1If property acquired by eminent domain does not have a sep~
arate valuation on the assessment roll, any party to the eminent domain pro-
ceeding may, at any time after the taxes on such property are subject to
cancellation pursuant to Section 4986 of the Revenue and Taxation Code, apply
to the tax collector for a separate valuation of such property in accordance
with Article 3 (commencing with Section 2821) of Chapter 3 of Part 5 of Divi-
sion 1 of the Revenue and Taxation Code notwithstanding any provision in such

article to the contrary.

Comment. Section 1268.420 is the same in substance as former Section
1252.2.
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EMINENT DOMAIN LAW § 1268.430

Tentatively approved April 1973
Renpumbered July 1973

§ 1268.430. Reimbursement for taxes

1268.430. (a) 1f the defendant has paid any amount for which, as
between the plaintiff and defendant, the plaintiff is liable under this
article, the plaintiff shall pay to the defendant a sum equal to such
amount.

(b) The amount the defendant is entitled to be pald under this section
shall be claimed in the mannexr provided for claiming costs and at the follow-
ing times:

(1) If the plaintiffi took possession of the property prior to judgment,
at the time provided for claiming costs.

(2) If the plaintiff did not take possession of the property prior to
judgment, not later than 30 days after the plaintiff took title to the prop-

erty.

Comment. Section 1268.430 1is the same in substance as the final two

paragraphs of former Section 1252.1.
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406-109 EMINENT DOMAIN LAV § 1268.510
Tentatively approved July 1973

Article 6. Abandonment

§ 1268.510, Abandonment

1268.510. (a) At any time after the filing of the complaint and be-
fore the expiration of 30 days after final judgment, the plaintiff may
wholly or partially abandon the proceeding by serving on the defendant and
filing in court a written notice of such abandonment.

{b) The court may, upon motion made within 30 days after the filing of
such notice, set the abandonment aside if it determines that the position of
the moving party has been substantially changed to his detriment in justifi-
able reliance upon the proceeding and such party cannot be restored to sub-
stantially the same position as if the proceeding had not been commenced.

(c) Upon denial of a motion to set aside such abandonment or, if no
such motion is filed, upon the expiration of the time for filing such a motion,
the court shall, on motion of any party, enter judgment wholly or partially

dismissing the proceeding.

Comment. Section 1268.510 is the same in substance as portions of
former Section 1255a: subdivision (a) 1s the same in substance as the first
sentence of former Section 1255a: subdivision (b) is the same in substance
as subdivision (k) of former Section 1255a; subdivision (¢} is the same
in substance as the first sentence of subdivision (¢) of former Section
1255a. For recovery of litigation expenses and damages on dismissal, see
Sections 1268.610 and 1268.620.
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Article 7. Litigation Expenses and Damages Upon
Dismissal or Defeat of Right to Take

§ 1268.610., Litigation expenses

1268.610. (a) As used in this section, "'litigation expenses” includes
both of the following:

(1) All expenses reasonably and necessarily incurred in the eminent
domain proceeding in preparing for trial, during trial, and in any subse-
quent judicial proceedings.

(2) Reasonable attorney's fees, appraisal fees, and fees for the ser-
vices of other experts where such fees were reasonably and necessarily in-
curred to protect the defendant’s Interests in the eminent domain proceed-
ing in preparing for trial, during trial, and in any subsequent judicial
proceedings, whether such fees were incurred for services rendered before
or after the filing of the complaint.

{b)} Subject to subdivision (c), the court shall award the defendant
his litigation expenses whenever:

(1) An eminent domain proceeding is wholly or partly dismissed for
any reason; or

{(2) Final judgment in the eminent domain proceeding is that the plain-
tiff cannot acquire property it sought to acquire in the proceeding.

(c) Where there is a partial dismissal or a final judgment that the
plaintiff cannot acquire a portion of the property originally sought to
be acquired, the court shall award the defendant only those litigation ex-
penses, or portion thereof, that would not have been incurred had the prop-
erty sought to be acquired following the dismissal or judgment been the

property originally sought to be acquired.
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(d) Litigation expenses under this section shall be claimed in and by a
cost bill to be prepared, served, filed, and taxed as in a civil action. If
the proceedimg is dismissed upon motion of the plaintiff, the cost bill shall

be filed within 30 days after notice of eutry of such judgment.

Comment. Sectlon 1268.610 deals with the litigation expenses that a
defendant may recover when an eminent domain proceeding is dismissed for
any reason or there is a final judgment that the plaintiff does not have
the right to take. The section is based primarily on former Section 1255a
but expands the scope of protection afforded the defendant to cover dismissal
for any reason. Compare Alta Bates Hosp. v. Mertle, 31 Cal. App.3d 349,
107 Cal. Rptr. 277 (1973).

To a large extent, Section 1268.610 continues provisions of former Section
1255a., Thus, as formerly was the rule under Section 1255a, the plaintiff
mest relmburse the defendant:

(1) When the plaintiff voluntarily abandons the proceeding. See also
Section 1268.510.

{2) ¥hen there is an implied abandonment of the proceeding, such as
abandonment, resulting from failure to pay the judgment. See Section 1268.020.
See County of Los Angeles v. Bartlett, 223 Cal. App.2d 353, 36 Cal, Rptr.

193 (1963); Capistrano Union High School Dist. v. Capistrano Beach Acreage
Co., 188 Cal. App.2d 612, 10 Cal. Rptr. 750 (1961).
(3) When the plaintiff amends the complaint to significantly reduce

the property or property interest being taken, amounting to a “partial abandon-

ment” of the proceeding (see Section 1250,380). (Reimbursement of defendant's

litigation expenses when the complaint is amended to add additional prop-

erty 1s not covered by Section 1258.610; this is covered by Section 1250,380.)
Section 1268.610 also continues the rule under former Section 1246.4

that public entity plaintiffs must reimburse the defendant when there is

a final Jjudgment that the plaintiff does not have a right to take the property

sought to be acquired and expands this rule to apply to nonpublic entity
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plaintiffs. See also federal Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (Public Law 91-646) § 304.
Section 1268.610 also changes prior law to require reimbursement of
the defendant where the eminent domain proceeding 1s dismissed for failure
to prosecute., Under prior law, the defendant was not entitled to reimbursement
upon such failure. See City of Industry v. Gordon, 29 Cal. App.3d 90, 105
Cal. Rptr. 206 (1972): Bell v. American States Water Service Co., 10 Cal.
App.2d 604, 52 P.2d 503 (1935). But see Alta Bates losp. ¥. Mertle, supra.
Subdivision (a) iz the same in substance as the second sentence of
former Section 1255a{c).

Subdivision (c) continues the substance of the third sentence of for-
mer Section 1255a(c); litigation expenses do not include any items that
would have been iIncurred notwithstanding the 'partial abandonment.” County
of Kern v, Galatas, 200 Cal. App.2d 353, 19 Cal. Rptr. 348 (1962)., See
also Merced Irr. Dist. v. Woolstenhulwe, 4 Cal.3d 478, 483 P.24 1, 93 Cal.
Rptr. 833(1971); Pacific Tel. & Tel. Co. ¥. Monolith Portland Cement Co.,
234 Cal. App.2d 352, 44 Cal, Rptr. 410 (1965). Subdivision (c) expands
this rule to make it applicable where a final judgment determines that the
plaintiff does not have the right to take a portion of the property it originally

sought to acquire in the eminent domain proceeding.
Subdivieion (d) is the same in substance as the fourth and fifth sen~
tences of former Section 1255a{c).
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§ 1268.620. Damages caused by possession

1268.620. 1f, after the defendant moves from property in compliance
with an order or agreement for possession, the proceeding is dismissed with
regard to the property for any reason or there is a final judgment that the
plaintiff cannot acquire the property, the court shall:

(a) Order the plaintiff to deliver possession of the property to the
persons entitled to it; and

(b) Make such provision as shall be just for the payment of (1) damages
arising out of the plaintiff's taking and use of the property and (2) damages
for any loss or impairment of value suffered by the land and improvements,
Such damages shall be measured from the time the plaintiff took possession
of or the defendant moved from the property in compliance with an order or

agreement for possession, which ie earlier.

Comment. Section 1268.620 provides for restoration of possession of the
property and damages where the plaintiff took possession of property prior to
a dismissal or a final judgment that the plaintiff cannot acquire the property.
Section 1268.620 is not intended to limit any remedies the defendant may
have for damage to the property during litigation on an inverse condemnation
theory.

' The provision on restoration of possession of the property supersedes

the final portion of the second sentence of former Section 1252 and a portion
of subdivision (d) of former Section 1255a. Whereas the prior provisions
required possession to be restored to the defendants when the plaintiff

failed to deposit the award in a condemnation proceeding, abandoned the
proceeding, or because the right to take was defeated, Section 1268.530
requires restoration in any case where the proceeding is dismissed or there

is a final judgment that the plaintiff cannot take the property, thus covering,
for example, a case where the proceeding is dismissed for delay in bringing

it to trial.

The provision relating to the payment of damages supersedes subdivision
(d} of former Section 1255a. Whereas the prior provision required payment of
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damages when the plaintiff abandoned or the right to take was defeated, sub-
division (b) makes clear that this rule applies as well where the proceeding
is dismissed, e.g., because the plaintiff fails to prosecute or because the
plaintiff fails to deposit the award in a condemnation proceeding.
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Article 8. Costs

§ 1268.710, Court costs

1268.710. The defendants in an eminent domain prpceeding shall be
allowed their costs, including the costs of determining the apportionment
of the award made pursuant to subdivision (b) of Section 1265.010, except
that the costs of determining any issue as to title between two or more
defendants shall be borne by the defendants in such proportion as the

court may direct.

Comment. Section 1268.710 restates prior law relating to the allowance
of costs in the trial court. See Section 1268.720 for costs on appeal and
Section 1268.610 (litigation expenses on dismissal). Former Section 1255 pro-
vided that, in eminent domain proceedings, '‘costs may be allowed or not, and if
allowed, may be apportioned between the parties on the same or adverse sides, in
the discretion of the court.” See also Section 1032, Fowever, very early, the
California Supreme Court held that the power provided by Section 1255 "must
be limited by section 14 of article I of the comstitution, which provides
that 'private property shall not be taken or damaged for public use without
just compensation having been first made to or paid into court for the
owmer.' . . . To require the defendants in [an eminent domain] case to
pay any portion of their costs necessarily incidental to the trial of the
issues on their part, or any part of the costs of the plaintiff, would re-
duce the just compensation awarded by the jury, by a sum equal to that pald
by them for such costs.” City & County of San Framcisco v. Cecllins, 98 Cal.
259, 262, 33 P, 56, 57 (1893). Accordingly, the defendant in an eminent
domaln proceeding has as a rule been allowed his ordinary court costs. This

rule is subject to the procedural limitation that defendants with a single, uni-
fied Interest may be allowed only a single cost bill, See City of Downey
v. Gonzaleg, 262 Cal. App.2d 563, €9 Cal. Rptr. 34 (1968). Moreover, the

costa of determining title as between two or more defendants has been borme

by such defendants. See former Section 1246.1. See also Housing Authority
v. Pirrone, 68 Cal. App.2d 30, 156 P.2d 32 (1945). This rule is continued.
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Subdivision (k) of former Section 1254 provided that, where a defendant
obtained a new trial, he had to be successful in increasing the amount originally
awarded or the cost of the new trial would be taxed against him. Los Angeles,
Pasadena & Glendale Ry. v, Rumpp, 104 Cal. 20, 37 P. 859 (18%4). Section
1268.710 eliminates this exception.
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§ 1268.720. Costs on appeal
1268,720., Except as provided by rules adopted by the Judicial Council

specifically applicable to eminent domain proceedings, the defendant in an
eminent domain proceeding shall be allowed his costs on appeal, whether or

not he is the prevailing party.

Comment. Section 1268.720 states the basic rule that the defendant is
allowed his costs on appeal in an eminent domain case. This basic rule is
an exception to the rule that the prevalling party 1s entitled to his costs
on appeal. Compare Cal. Rules of Ct. 26 {costs on appeal). The basic rule
continues case law that the gemeral constitutional principle of "just com-
pensation” requires that the plaintiff-condemnor bear the costs of all parties

to the action in case of an appeal. See, e.g., Sacramento & San Joaquin
Drainage Dist. v. Reed, 217 Cal. App.2d 611, 31 Cal. Rptr. 754 (1963) (defend-
ant eatitled to costs on plaintiff's appeal even if the plaintiff prevails);
Repents of Univ. of Cal. v. Morris, 12 Cal. App.3d 679, 90 Cal. Rptr. 816
{1970) (defendant entitled to costs on defendant's appeal where defendant pre-
vails).

Where the defendant is the appellant and loses, the former law was not

clear, The trend in recent years was to award the defendant-appellant his
costs whether or not he prevailed. See City of Baldwin Park v. Stoskus, 8
Cal.3d 563, 743a, 503 P.2d 1333, 1338, 105 Cal. Rptr. 325, 330 (1972): Klop~-
ping v. City of Whittier, 8 Cal.3d 39, 59, 500 P.2d4 1345, 1360, 104 Cal. Rper.
1, 16 (1972); People v. International Tel. & Tel. Corp., 26 Cal. App.3d 549,
103 Cal. Rptr. 63 (1972). See also In re Redevelopment Plan for Bunker Hill,
61 Cal.2d 21, 68-71, 389 P.2d 538, 568~570, 37 Cal. Rptr. 74, 104-106 (1964).
However, such action apparently was discretionary with the reviewing court.
See City of Oskland v. Pacific Coast Lumber & Mill Co., 172 Cal. 332, 156

P, 468 (1916)(not unconstitutional to award costs to plaintiff-respondent

where he is the prevailing party: distinguishing Stevinson where plaintiff
was the appellant). 5See also Stafford v. County of Los Angeles, 219 Cal.
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App.2d 770, 33 Cal. Rptr., 475 (1963) (plaintiff in inverse condemnation case
taxed coscs for frivolous appeal). Moreover, the defendant was not entitled
to costs where the issue involved title as between two or more defendants.
See former Code Civ. Proc. § 1246.1; Section 1268.710(b) and Comment theretqa.

Section 1268.720 preserves the rule allowing defendant costs and makes
clear that this rule applies in the event of an appeal by the defendant that
fails. The section authorizes the Judicial Council to deviate from this
principle by court rule made specifically applicable to eminent domain pro-
ceedings. Unless and until such a rule is adopted, there will be no excep—
tion to the basic rule stated in Section 1268.720.
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