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Firat Supplement to Memorandum 73-5%

Subject: Study 78 - Righte and Duties Upon Termination of a Lease

INTRODUCTION

Hr. Denitz has sent me a copy of the tentative recommendation attached
to Memorandum 73~-54 on which he has marked varlous suggested editorial and
policy changes. Rather than reproduce and send you another copy of the
tentative recommendation showing those changes, I have indicated below the
policy questions or significant editorial revisions he suggeste. Assuming
thet the tentative recommendation is approved for distribution for comment
after the July meeting, the staff will take the other editorial revisions
be suggests into accoumnt (together with those suggested by members of the
Commisgion) when we revise the tentative recommendation prior to sending it
out for comment.

SUGGESTED REVISIONS
Mr. Denitz suggests the following significant revisioma:
Clarification of time when lease terminates. The following revisions
suggested by Mr. Denitz appear to the staff to be desirable to clarify the
various provigsions relating to when the lease terminates:
(1) Revise subdivision (a)(3) of Section 1953.20--page 3 of statute—-
to read:

{3) The property will be deemed abandoned and the lease
will terminate pursuant to Section 1951.2 on the #3¢h 16th
day after the effective date of the notice unless the lessee,
within 15 days #rom during the first 15 da ays after the effective
date of the notice, contacts the lessor and manifests his intent
not to abandon the property.

(2) Revige the first sentence of subdivision (¢) of Section 1953.20
-=-page 4 of statute--to read:

(c) If the notice contains the information required by
subdivision (a) and is given in compliance with subdivision
(b) and the lessee fails to contact the lessor withim 1§ daye
#rem during the first 15 days after the effective date of the
notice and manifest his intent not to abandon the property,
the property shall be deemed abandoned within the meaning of
Section 1951.2 and the lease shall terminate on the iFeh 16th
day after the effective date of the notice.

]



{3) Revise subdivision (a2){2) of Section 1953.30--page 7 of atatute—-
to read:

(2) Fifeeen daye On the 16th day after the lessee has
deposited in the mall a written notice addressed to the lessor
at his last known place of business, stating that the lessee
has abandoned the property and that the lease 18 terminated.

Comparable revisions would be made in Section 1963.40(a)(5), (b), and in
Section 1963.50{a)(4), (b).

Section 1953.30 (page 7 of statute). MNr. Denitz suggests that the
following sentence be added following subdivision (a)(2):

The effective date of a notice mailed to an address not
in this state shall be five days after mailing if not sent by
airmail.

While this addition would be consistent with the notice given by the land-
lord to the tenant to remove his property, we do not see the need for the
p;uvieion. 1f it is added, subdivision (a){2) will need to be revised ac-
cﬁrdingly and will become more complex. .

Revigion of Comment to Section 1953.30 (page 8 of statute). Mr. Denitz
suggests that the firat two sentences of the Comment at the top of page 8
of the proposed statute be revised to read:

Because Section 1953.30 is a method of bringing Section
1951,2 into operation, there 1s an implied requirement under
Section 1953.30 that the lessee be in default at the time he
gives the notice under the section.

The question is whether the lessee must be in default-at the time he gives
the notice or whether he can give the notice and thus terminate the leasé
even though he does not otherwise want to default.

Sections 1963,30 and 1963.50. The staff believes that the following
revisions, suggestédlby Mr. Denitz, should be made:

(1) On page 15 of the draft statute, revise the first sentence of sub=
division (b)(1) to read:

(1) The tenant or a person reasonably believed by the land-
lord to be the owner pays the landlord the reasonable cost of
storage and takes possession of the items of persomal property.

{(2) On page 21 of the draft statute, revise the sentence set out below
(about the middle of the page) to read:



After deduction of the costs of storing, advertising, and sale,
any balance of the sale price which hae not , as to a given item,
been claimed by the tenant or a person reasonably believed by the
landlord to be its owner ef the preperey shall be paid into the
treasury of the county in which the sale took place withén during
the first 30 days frem after the date of sale.

Section 1174 of the Code of Civil Procedure, Mr. Denitz sugpgests that
Section 1174 be revised to read as set out in Exhibit I (attached).

Respectfully submitted,

John H. Deloully
Executive Secretary
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First Supplement to Memorandum 73-5k EXHIBIT I

§ 117k

Code of Civil Procedure § 1174 {amended).

Sec.

‘to read:

3.' Section‘il?& of the Code of Civil Procedure is amended

1174. (a)
Gmia]' the verdict of the jury, or, if the case be tried

without a jury, the lindings of the court be in favor of the plaintiff
and against the defendant, judgment shall be entered for the restitu-
tion of the premises; and if the proceedings be for an unlawful de-
tainer afier neglect, or failure io perform the conditions or covenants
of the lease or agreement under which the property is held, or after
default in the payment of rent, the judgment shall also declare the
forfeiture of such lcase or agreement if the notice required by Sec-
tion 1161 of the code states the election of the landlord to declare the
Torfeiture thercol, but if such notice does not so state such election,
the lease or agreement shall not be forfeited.

{v)

C The jury or the court, if the proceedings be tried without a jury,
shall also assess the damages occasioned to the plaintiff by any forci-
ble entry, or by any forcible or unlawful detainer, alleged in the com-
Plaint and proved on ilie trial, and find the amount of any rent due,
if the alleged unlawful detainer Le after default in the payment of
rent. If the defendant is found guilty of forcible entry, or forcible or
uniawful detainer, and malice is shown, the plaintiff may be awarded
either damages and rent found due or punitive damages in an amount
which. does not exceed three times the amount of damages and rent
found due. The trier of fact shall determine whether damages and

rent found due or punitive damages shall be awarded, and judgment
shall be entered accordingly.

ci‘b

When the proceeding is for an unlawful detainer after default
in the payment of rent, and the lease or agreement under which the
rent is payable has not by its lerms expired, and the notice reguired
by Section 1161 has not stated the election of the landlord to declare
the forfeiture thereof, the court may, and, if the lease or agreement is
in writing, is for a term of more than one vear, and does not containa
forfeiture clause, shall order that execution upon the judgment shall
not be issued until the expiration of five days after the eniry of the
judgment, within which time the tenant, or any subtenant, or anv
mortgagee of the term, or any other party interested in its continu-
ance, may pay into the court, for the landlord, the amount found due
as rent, with interest thereon, and the amount of the damages found -
by the jury or the court for the unlawful detainer, and the costs of
the proceedings, and thercupon the judgment shall be satisfied and
ithe tenant be restored 1o his estate.

But if payment as here provided be not made within five days,

- the judgment may be enforced for its full amount, and for the pos-

session of the premises. In all other cases the judgment may be en-
forced immediately, :

Unlawful detainer proceedings
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§ 117h

-

Lgl A plaintiff, having obtained a writ of restitution of the pr?mises
pursuant to an action for unlawful detainer, shall be entitled to have the
premises restored to him by officers charged with the enforcement of such
wfits. Promptly upon payment of reasonable coste of service, the enforcing
officer shall serve or post of copy of the writ in the same manner a&s upon
levy of writ of sttachment pursuant to subdivision 1 of Section 542 of this
code., In éddition, where the éopy is posted on the property, ancther copy
of the writ shall thereafter be mailed to the defendant at his business or
residence address last known to the plaintiff or his attorney or, if no such
address is known, at the premises. The writ of restitution of the premises

AbLt 'TEMS OF

shall include & statement that personal property remaeining on the premises at
N

the time of its restitution to the plaintiff will be sold or otherwise disposed

2ASTU AGrIVEN SOCKM (TE AT
of in accordance with Section 1174 of the Code of Civil Procedure unless: the
L

defendant or the owner pays the plaintiff the reasonable cost of storage and

T~ 2.5, Y7 THE T AT ey
takes possessionﬁm&ﬁMﬁ days #wes ihe tﬁe the
(4™ [

premises are restored to the plaintiff. If the tenant does not vacate the

Iremiees within five days from the date of service, or, if the copy of the
writ is posted, within five days from the date of mailing of the additional
notice, the enforcing officer shall remove the tenant from the premises and
place the plaintiff in possession thereof. It sﬁall be the duty of the party
delivering the writ to the officer for execution to furnish the information

reguired by the officer to comply with this section.

!'1‘5#‘1% o
{e) an personal property ef-tke-temart of which

A
the pleintiff is not an owner remaining on the premises at the time of its

restitution to the plaintiff shall be stored by the plaintiff in a place of

-27-
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§ 1174

L

- pafekeeping for a period of 3@ 15 days and may be redeemed by the tenant

A VERSON REASONABLY BELIEVED BY ThHE FLAAT/FF T0 BE

or, the owner upon payment of reasonable costs incurred by the plaintiff in
A

providing such storage ard-the~judgment-rendered-in-faver-of-plainbiffy

ipeluding-eests . Plaintiff may, if he so elects, store such goods, chattels
or perscnal property of the tenant on the premises, and the costs of storage
in such case shall be the fair rental value of the premises for the term of
storage. An-inventery-chall-be-made-ef-all-goedsy-eRatbels-er-perseral
pregerty-1eft-en-the-p?emises-yrier-te»its-remeval-ané-sterags-er-aterage-en
the—premisese--Sueh-inveﬁtery-shall—either-be-maée-by-the—en?ereiag-e#féeer
or-shall-be-verified-in-writing-by-him.--The-enfereing-officer-shail-be-entibtied
4e-his-eeste-in-preparing-er-verifying-sueh-inventory~

In~-the-avenb-the-preperby-pe-held-is-peb-remeved-within-30-daysy-suek
preperty-shall-he-deemed-abanéaned-and-may-be-selé-a%-&-publie-sale-by
eompetitive-biddingy-ta

o FERSonAL- PrebERTY HAKE

ITEMS, .
(f) After the peepowiéyhes been held for 15 days as required by subdivi-
[ 4"

sion (e), it shall be disposed of as follows:

pERoNAL-
(1) If the plaintiff reasonably believes an item of, property to have

been lost, it shall be disposed of pursuant to Article 1 (commencing with

Section 2080) of Chapter 4 of Title 6 of Part 4 of Division 3 of the Civil

Code. If the appropriate police or sheriff's department refuses to accept

AN ITEM 0F PELRIONA L-

wh, property, it shall be deemed not to have teen lost.
"C

ad
(2) If the plaintiff reasonably believes that the total resale value

ITEMS OF FERSoNAL
of the aggregate of all aueg;property not disposed of under paragraph {1)

\TEAMS oF PERSINAL

does not exceed $100, such, property may be disposed of in any manner.

ITErS ¢ PERSON -
{3) Any such_prJ;;r y not di;gé%éd of under paragraph (1) may be sold
7« -

at public sale by competitive bidding. The sale ahall be held at the place

-28-
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§ 117k

where the property is stored, after notice of the time anci place of such sale
has been given at least five days before the date of such sale by publication
once in a newspaper of general circulation published in the county in which
the sale is to be held. Notice of the public sale may not be given more than
five days prior to the expiration of the 3@ 15 days during which the property
is to be held in storage. All money realized from the sale of such persenail
prope.rty shall be used to pay the costs of the plaintiff in storing , adver-
tising, and selling such property . y-amd-any-balance-theresf-ghail-be

e caPovlaintifRle . 3 o .
afl‘ai;ie; a:: is;a;l;eit':fg f;:aznﬁé ] 5aégment;$§e§;f;n‘§;’isﬁsgﬂjgng ,;gggirjz_nggb 8 y

-
balance which has not béen claimedr'gr‘?tgg efendantﬂrﬁ%nge
éﬁéor ™ fa

paid into the treasury of the

county in which the sale took place within 30 days from the date of sale. =

The owner hag one year from the date of payment tg the county within which

to claim the balance. In case of multiplé' claims as to the ownership of the

balance, or any portion thereof, the decision of the county as to which

claimant is entitled thereto is final.

() If the plaintiff reasonably believes that a person other than the
r TEM

« "
&&%r&ﬁggﬁ,‘notice shall be given such owner and such
LY "

property shall be disposed of pursuant to Section 1963.40 or 1963.50 of the
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on indicating that such an investigation would more probably
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"PREMISES”, AND " REASONABLE BELIEF" SHALL Have
THE SAME MEANINGS AS ARE SE7 Forra o
SECTION (963,10 , AND THE TERMS "z ce
ROD "DEFENDANT" SHAL , PESOECTILECY RE /hrese-
CHANGEABLE wiTH THE TERMS *lANDLorDY AxD

" TENANT" AS USED IN SECTrovS 1605
1963,S0 AND /563.60, ‘ ¢G§3'¢A’VD

would be reasonable in relation to the probable value of the property involved,

"reasonable belief" includes that belief a prudent person would have if such

an investigation were made,

Comment. Section 1174 is amended to conform generally to the provisions
of Civil Code éection 1963.10 et seq. relating to disposition of proﬁerty
abandzned on leased premises. See Civil Code § 1963.10 et seq. and Comments.
The provision that permitted the plaintiff to apply the balance of the pro-

ceeds of sale to his judgment has been deleted because it was unconstitutionsl.

See Gray v. Whitmore, 17 Cal. App.3d 1, 94 Cal. Rptr. 90k (1971); cf. Love v.

Keays, 6 Cal.3@ 339, 491 P.2a 395, 98 Cal. Rptr. 811 {1971). Sivememipirmirmpemin
T DT e e T T T T T T T T T N T T
- i . tha nlainties £ .
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