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Memorandum T3-54
Subject: Study T8 - Property Left on Leased Premises When Lease Terminates

Attached are two copies of a staff draft of a tentative recomsendation on
property left on leased premises when lease terminates and related problems.
Pleage mark your editorial changes on one copy to turn in to the staff at the
July meeting.

We plan to go through the draft section by section at the meeting. Please
raise any policy questions at that time. The draft indicates the problems
dealt with in the tentative recommendation and the solutions proposed. We do
not repeat that discussion here.

If.we are to submit e recommendation on this subject to the 197k session,
it is essential that a tentative recommendation be approved for distribution
at the July meeting.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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LETTER OF TRANSMITTAL

The Californiz Law Revision Commission was directed bty Resolution
Chapter 130 of the Statutes of 1965 to make a study to determine whether
the law relating to the rights and duties attendant upon termination or
abandonment of a lease should be revised. Legislation on this sublect
was enacted in 1970 upon recommendation of the Commission. 3See Cal. Stats.

1970, ch. 89.

The Commission has given further study to this ares of the law, and
this new recommendation is concerned with several important matters not
dealt with in the 1970 statute and with a minor problem of applicatiocn of
that statute to leases executed prior to its effective date.

The attached background study is a portion of & study prepared for
the Commission by Professor Jack H. Friedenthal, Stanford Law School,
who served as the Commission's consultant in preparing thls recommendation.
Only the recommendation {as distinguished from the background study) ex-
preses the views of the Commission.
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TENTATIVE RECOMMENDATION
relating to

DISPOSITION OF PROPERTY LEFT BY TEMANT AFTER TERMINATION
OF TENANCY AND RELATED PROBLEMS

INTRODUCTION

Upon recommendation of the Law Revision Commiss:l.on,1 the Legislature
1in 1970 enacted Civil Code Sections 1951-1952,6 to deal with certain rights
and duties of landlords and tenants upon termination or abandomment of a
lease of real property. The Commission has considered various aspects of
this topic not covered by the 1970 statute and has reviewed the experilence
under that statute,

Two important practical problems which existed under prior law are
not dealt with in the 1970 statute: (1) what constitutes an "abandcnment
of property" and (2) what procedure the landlord should follow in dis-
posing of personal property left on the leased premises after the premises
have been vacated by the temant. This recommendation is concerned with
these problems as well as the related matter of innkeepers' and landlords'
liens and the problem of the extent to which the 1970 statute applies when

a lease executed prior to July 1, 1971, is amended after that date.

"ABANDONMENT" OF LEASED REAL PROPERTY
Section 1951.2 of the Civil Code provides that a lease of real prop-

erty terminates if the lessee breaches the lease and “abandons the prop-

1. See Recommendation Relating to Real Property Leases, 9 Cal. L. Revi-~
sion Comm'n Reports 153 (1969); Cal. Stats. 1970, Ch. 82,




erty"” before the end of the term.2 Upon such termination, the lessee's

right to possession ends and the lessor has the right to recover damages

for the breach and the obligation to mitigate those damages.3 However,

the statute provides no method for determining what constitutes abandonment

of the property. Apparently, "abandonment™ occurs only when the lessee
manifests an intention to abandon his leasehold interest; appearances of
abandonment are not smff:l.‘:::l.t-:trn:.'!l Thus, whether the lessee has abandoned

the property and the lease has terminated depends upon a subjective standard--
the lessee's intent.

Consequently, absent a clear indication from the lessee expressing an
intent to abandon his leasehold interest, the lessor can never be certain
that a lessee who has defaulted on the rent and left the leased property
actually intends to abandon his leasehold interest.5 Accordingly, by
reletting the property, the lessor runs a risk that it will later be

determined that the leasehold has not in fact been abandoned, thereby

subjecting the lessor to potential liasbility for the reletting. The

2. Unless the lessor terminates the lease, it continues in effect if it
contains a provision that it will continue in effect despite a breach
of the lease and abandonment of the property by the lessee; such a pro-
sion is legally enforceable, however, only if the lease glves the lessee
the right to sublet or assign his interest in the lease and does not
impose unreasonable limitations on the exercise of that right. Civil
Code § 1951.4.

3. For a general discussion, see Recommendation Relating to Real Property
Leases, 9 Cal. L. Revision Comm'n Reports 1533 (1969).

4. The common law concepts are deceptively simple and unsatisfactory from
a practical perspective. However, they indicate that intention to aban-
don is essential to "abandonment." See lartin v. Cassidy, 149 Cal.
App.2d 106, 111, 307 P.2d 981, 984 (1957); Wiese v. Steinauer, 201 Cal.
App.2d 651, 20 Cal. Rptr. 295 (1962); Anheuser-Busch Brewing Ass'a v.
American Products Co., 59 Cal. App. 718, 211 P. 817 (1922).

5., At common law, mere nonuse of the premises, no matter how long, was
not alone sufficient evidence of the intent to abandon. Gerhard v.
Stephens, 68 Cal.2d 864, 442 P.2d 692, 69 Cal. Rptr. 612 (1968).
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aituation is aggravated by the fact that the lessor apparently has the
burden of proof on the issue of abandonment.

The Commission has concluded that both the lessee and the lessor
need some means to easily establish whether the property had been abandoned
within the meaning of Section 1951.2? and to this end makes the following
recomendations:

(1) The lessee of real property should be permitted to terminate
the lease8 by giving the lessor written notice that he has abandoned the
property and that the lease 1s terminated.9 The notice should not be
effective against the lessor unless and until the lessee vacates the prop-
erty. When the lease is so terminated, the lessor will have the duty to
mitigate his damages and a right to recover damages for breach of the
lease by the lessee.lo

{2) The lessor of real property should be authorized to give the

lessee written notice11 of belief of abandonment if the lessor (1) reason-—

6. See loon v. Rollins, 36 Cal. 333, 340 (1868); Pidgeon v. Lamb, 133
Cal. App. 342, 348, 24 P.2d 206, 208 (1933); Weideman v. Staheli,
88 Cal. App.24 613, 616, P.2d (1948); Group Property,
Inc. v. Bruce, 113 Cal. App.2d 549, 559, 248 P.2d 761, 767 (1952);
Pepperdine v. Keys, 198 Cal. App.2d 25, 31, 17 Cal. Rptr. 109, 712
(1961).

7. Enactment of the procedures recommended for establishing that the prop-
erty has been abandoned would not preclude either party from otherwise

proving that the property has been abandoned within the meaning of
Section 1951.2.

8. The proposed legislation would not affect a provision in the lease
limiting the lessee's right to terminate the lease. See note 2 supra.

9. The notice should be effective upon delivery to the lessor personally
or, 1f mailed, 15 days after it is deposited in the mail.

10. Civil Code § 1951.2.

11. HNotice should be given by delivery to the lessee personally or by mail

addressed to the lessee at his last known residence or place of business.
Where mail notice is given and the lessor has substantial reason to be-

lieve that the lessee is temporarily located at a place other than his

last known residence or business address, an additional copy of the no-
tice should be sent by mail to the lessee at the place where he 1is tem~

porarily located.
w3=



ably balieves that the property has been uncccupied for at least 20 consec-
utive days during which the lessee is in default on the rent and (2) has
no substantial reason to believe that the lessee has not abandoned the
property. The leased property should be deemed abandoned and the lease
terminated if the lessee falls to contact the lessor and manifest his in-
tent not to abandon the property within 15 days after such notice. The
20~day period during which the lessee is in default on rent, combined with
the additional 15-day period during which the lessee may contact the lessor
and manifest his intent not to abandon the property, assures that, for the
normal tenancy calling for monthly payments, at least two rent due dates
will pass before termination of the lease can occur. If the lessor wishes
faster action, he may use the unlawful detainer remedy under Section 1174
of the Code of Civil Procedure.

DISPOSITION OF PROPERTY LEFT BY TENANT AFTER
TERMINATION OF TENANCY

Background

After termination of a tenancy, the landlord or his agent enters the
premises to prepare them for a new tenant and frequently finds that the
prior tenant has left behind some items of personal property. More often
than not, the items left on the premises seem to be little more than junk
although on occasion they may appear to have some resale value on the open
market. In some situations, the property appears valuable only to the de-
parted tenant as, for example, where the property consists of personal papers,
prescription medicines, or family photographs.

In the large majority of situations, the landlord--after futile attempts
to find the departed tenant and have him remove the property--only wishes to
dispose of the property in a speedy, inexpensive mamer that will not result

in any risk of future liability for conversion. In a few cases, where the
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property has commercial value and the tenant left owing money to the landlord,
the latter may seek to appropriate the goods to his own use in payment of the
tenant's obligations. However, unless a landlord is covered by one of the
specific statutes governing disposition of property in particular situvatiouns,

he will find no statutory guidance as to how he should dispose of the apparently
abandoned personal property.

California has a number of statutes governing lost or abandoned prop-
erty in specific situations. The statutes are arbitrary in their coverage
and inconsistent in their requirements. As a whole, they do not provide an
overall solution to the problem of disposition in a majority of cases.

The statute with the broadest coverage is Civil Code Section 1862 which
provides a procedure for disposition of unclaimed personal property held by
“"the keeper of any hotel, inn, or any boarding or lodging house, furnished

11

apartment house or bungalow court.” There are three basic requirements for
the disposition of unclaimed personal property under Section 1862:

(1) The property must be unclaimed for six months.

{2) The landlord may then advertise the property for sale by
publication once a week for four comsecutive weeks. The notice must
contain a detailed description of each item and must give the name
of the owner, if knowm.

(3) The items, if unclaimed by the owner, must then be sold at
public auction.

The landlord may deduct the costs of storage, advertising, and sale from
the proceeds of the sale. He must pay the balance into the county treasury
within one week from the date of the sale. The county holds the money for

one year and, if not claimed by the owner, the momey is paid inte the pen-

eral fund of the county.



There are a number of deficiencies in Section 1862. A major deficlency
ia the limited scope of the section; it does not cover personal property
left in an unfurnished apartment or personal property left on property
leased for commercial purposes, and there is no other statute that provides
a nonjudicial procedure for the disposition of such property.lz Also, the
section does not require that the landlord inform the tenant that the tenant
has left property on the premises nor provide the tenant with any notice of
the sale even where the landlord knows the tenmant's new address., TFinally,
the section requires that the property be held for six months, an unreason-
ably long period.

Another statute with wide coverage--Code of Civil Procedure Section
1174~-1s applicable where property is left on the premises when the land-
lord regains possession of the premises in an unlawful detainer proceeding.
Thia procedure requires storage of the property for 6n1y A0 days after which
it may sold at public sale after one publication of notice. Although the
Section 1174 procedure applies to all leased premises--whether furnished
or unfurnished, residential or commercial-~there are several serious defi-
cienclies in this portion of the unlawful detainer law., Like Civil Code
Section 1862, Code of Civil Procedure Section 1174 makes no provision for
notice to the tenant of what will happen to property left on the premises.
Also, the section contains no provision to deal with the case where a third

person has an interest in the property. In Gray \_r_:_ﬂhitmore,l3 the court of

appeal held that Section 1174 was unconstitutional insofar as it allows
the landlord to apply the proceeds of the sale of the property to his

judgment and roquirea the tenant to satisfy the landlord's judgmwent be-

fore property left on the premises may be Trewsesmaq,

12. Compare Code Civ. Proc. § 1174 {(unlawful detainer proceedings).

13. 17 Cal. App.3d 1, 94 Cal. Rptr. 904 (1971).
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Other statutes of limited application which deal peripherally with

the problem under consideration are the fnnkeepers' lien law,lh the land-

15

lords' lien law, ~ and the lost property law5.16

Recommendations

The Commission recommends the enactment of a uniform procedure to
govern the disposition of personal property left on leased or rented prem-
ises, whether furnished or unfurnished, residential or commercial. The
uniform procedure should include the features described below.

Right of tenant to remove his personal property. It should be made

clear by express statutory statement that, notwithstanding any provision

to the contrary in a rental agreement between a landlord and tenant, the
tenant has the right during the tenancy and upon termination thereof to
remove his personal property from the premises whether or not he is in-
debted to the landlord.l? This rule appears to be a codification of exist-

ing California 1aw.18 Nevertheless, making it clear that a lease provision

4. Civil Code § 1861. See discussion, p. 12 infra.
15. Civil Code § 186la. See discussion, p. 12 iunfra.

16. Civil Code § 2080 et seq. See also People v. Stay, 19 Cal. App.3d
166, 96 Cal. Rptr. 651 (1971).

17. The recommended rule would not, however, preclude including in the
lease a provision for an otherwise valid security agreement in favor
of the landlord (such as a security agreement authorized by the Com-
mercial Code) or a provision that all or a portion of the leasehold
improvements and alterations and personal property affixed to the
leased premises shall be nonremovable, Likewise, the recommended
rule would not affect a valid statutory lien, See Civil Code
§ 186la.

18. See Jordan v. Talbot, 55 Cal.2d 597, 361 P.2d 20, 12 Cal. Bptr. 488
(1961). See also Gray v. Whitmore, 17 Cal. App.3d 1, 94 Cal. Rptr.
904 (1971); Klim v. Jones, 315 F. Supp. 109, 118-124 (N.D. Cal. 1970);
Quebec v. Bud's Auto Service, 32 Cal. App.3d 257, Cal. Rptr.
(1973).



contrary to the rule is invalid should deter landlords from including or
relying on such provisions in their rental agreements.

"Lost'' property. If personal property found on the premises after

the tenant has left reasonably appears to be lost rather than abandoned
~-such as a valuable ring found under a rug--the landlord should be re~
quired to comply with the general statutory provisions governing the dis-
position of lost property.l9 However, 1if the lost property is not within
the purview of those provisions or if the police or sheriff's department re-
fuses to accept the property as "lost” property, its disposition would be
governad by the provisions recommended below for disposition of abandoned
property.

Direct notice to temant or other known owner. Civil Code Section

1862, which would be superseded by the recommended legislation, merely re~
quires notice by publication and comtains no requirement that notice be
given directly to the tenant or other owner of abandoned property (perscnal
property left on the leased or rented premises after the premises haﬁe been
vacated by the tenant). However, direct notification is essential to pro-
tect the interests of the tenant or other owner and should be required to
the extent that the landlord knows where such person can be reached. Accord-
ingly, at least 15 days before disposing of any item of abandoned personal
property, the landlord should be required to give notice to the temant and
any other known owner of the property either personzlly or by mail addreased
to such person at his last known address.

The recommended 15~day perilod would allow time for the owner to claim

his property if he wants it. At the same time, it would minimize the bur-

19, Civil Code §§ 2080.1-2080.9.



den to the landlord of storing property that in the great majority of cases
is merely junk that the tenant does not want.20
The required notice should include a general description of each ftem
of abandoned personal property, a statement of the nature of the disposition
permitted under the statutory procedure being employed by the landlord, and
a statement of the right of the tenant or other owner to claim the property

and the time within which such claim must be made.

Disposition procedure generally., If the tenant or other owner fails

te pay the landlord the reasonable cost of storage and take possession of
the property within 15 days from the notice, the item should be sold at
public sale by competitive bidding. At least five days' notice of the time
and place of the sale should be given by publication once in a newspaper

of general circulation published in the county where the sale is to be held,
The balance of the money received from the sale~-—after deducting the reason-
able costs of storing, advertising, and selling--should be paid over to the
county within 30 days from the date of the sale. The owner should have one
year within which to claim the balance. If not claimed within this time,

the money should belong to the county. The provisions requiring publie

20. The six-month storage period under Civil Code Section 1862 is unrea-
sonably long., Perhaps a six-month period was justified in 1876 when
the statute was first enacted, but modern communication facilities
eliminate the need for such a long period, particularly when the coat
to the landlord of storage is unlikely to be recovered. Other pro-
visions permitting disposition of unclaimed property all have lesser
waiting periods. See Code Civ. Proc. § 1174 (goods left by a tenant
ousted after successful prosecution of an unlawful detainer action
need be held only for 30 days). See also Civil Code §§ 2081.1 (goods
committed to a warehouseman, common carrier, or innkeeper for trans-
portation or safekeeping need only be held 60 days before they can be
8old), 2080.3 (lost property turned over to local police agency may be
disposed of after 90 days). It should be noted that the property referred
to in Civil Code Sections 2081.1 and 2080.3 will almost always be property
of value whereas the abandoned property with which this recommendation
is concerned will in the great majority of cases be property of no
significant value which the vacating tenant did not want.
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sale and governing the disposition of the proceeds of the sale are substan-
tially the same in substance as those now found in Section 1862 of the Civil
Code.

Optional procedure for disposition where property of little value.

Where the property abandoned by the tenant is of little value, it would
impose an unreasonable burden on the landlord if he were required to ad-
vertise and sell the property at a public sale. In fact, in the great
majority of cases, the property is valueless and the tenant does not want
it. Accordingly, there is a need for a simple, inexpensive procedure to
deal with these cases.

Where the landlord reascnably believes that the total resale value of
the aggregate of all items of personal property does not exceed $100, he
should be permitted, after giving the required 15-day notice, to dispose of
the unclaimed items in any manner he desires, If the landlord is in doubt
whether the property is worth $100, he can proceed under the public sale
procedure. The arbitrary $100 line 1s recommended because the line must be
drawn high enough to permit the landlord to dispose of what ordinarily will
be junk and trash without any fear that the tenant will later claim that the
property should have been sold at an advertised public sale because it had
resale value.21

Protection of landlord from liability, Where a tenant or other owner

is given notice in accordance with the recommended procedure, the landlord
should be protected against liability with respect to any item of abandoned

property disposed of in an authorized manner. With respect to persons who

21. It should be noted that, prior to 1972, abandoned vehicles appraised
at a value not exceeding $100 could be disposed of under a simple pro-
cedure provided by Vehicle Code Section 22705, but additional require-
ments were imposed for abandoned vehicles of greater value. See Veh.
Code § 22704. A 1971 enactment raised the limit to $200. See Cal.
Stats. 1971, Ch. 510, § 1.

=10~



are owners of abandoned property but are not given notice, the landlord
should not be 1liable unless the owner proves that, prior to disposing of
the item of personal property, the landlord know or reasonably should have
known that the owner had an interest in the item and alsc that the land-
lord knew or should have known upon reasonable investigation the address
of such owner's residence or place of business. Also, if the procedure
authorized for property not exceeding $100 is used, the landlord should
not be immune from liability if an owner whe was not given notice proves
that the landlord was unreasonable in declaring the value of the property
not to exceed $100,

Unlawful detainer procedure. Section 1174 of the Code of Civil Pro-

cedure which governs the disposition of property where the tenant is ousted
in an unlawful detainer action should be revised to conform to the proce-
dure recommended above for abandoned property left on the premises after a
tenant has vacated the property. MNotice concerning the disposition of
property should be given to the tenant in the writ of restitution. The
storage period ~f the property should be reduced from 30 to 15 days to con-
form to the peneral procedure recommended sbove. The provisions of Section
1174 that property is redeemable only upon payment of the judgment and that
the proceeds from the sale of the property may be applied to the landlord's
Judgment should be deleted since they are unconstitutional.22 The rights
of third persons having an interest in the property should also be protected
by requiring that they be given adequate notice and an opportunity to claim

the property or the proceeds of sale.

22. Gray v. Whitmore, 17 Cal. App.3d 1, 24 Cal. Rptr. 904 (1971). See
also Quebec v. Bud's Auto Service, 32 Cal. App.3d 257 (1973).

-11-



INMKEEPERS' AMD LANDLORDS' LIENS

Section 1861 of the Civil Code, which creates a lien for am innkeeper
on the baggage and other property of his guests or tenants, has been held
unconstitutional by a three~judge federal district court.23 It should be
repealed, and Section 186la (discussed below) should be broadened to pro=~
vide a lien for those landlords now covered under the unconstitutional inn-
keepers’ 1lien.

Section 186la, which now provides a lien for keepers of furnished and
unfurnished apartments, cottages, or bungalow courts, should be amended to
expand its scope to cover keepers of hotels, motels, inns, boardinghouses,
and lodginghouses, The section should be further amended to require the
court to make a finding of the probable validity of the landlord's claim
against the tenant before an order is issued allowing the landlord to enter
the premises and seize the tenant’s pmperty.24 Other less important revi-

sions also should be made in Section 1861a.25

LEASES EXECUTED PRIOR TO JULY 1, 1971
Civil Code Sections 1951 to 1952, inclusive, govern the rights of the
parties when a lessee breaches a lease of real property and abandons the
property. Section 1951.2 provides the types and measure of damages a lessor

may recover from the lessee and requires the lessor to mitigate his damages,

23, Section 1861 was held unconstitutional in Klim v. Jones, 315 F. Supp.
109 (N.D. Cal. 1970)(three-judge court). See also Gray v. Whitmore,
17 Cal. App.3d 1, 94 Cal. Rptr. 904 (1971).

24. This provision is needed to satisfy constitutional requirements. See
Randone v. Appellate Dep't, 5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr.
709 (1971); Blair v. Pitchess, 5 Cal.3d 258, 486 P.2d 1242, 96 Cal.
Rptr. 42 (1971). Section 186la currently provides only for a hearing
and finding on the basis of the landlord's affidavit that the property
is about to be destroyed, substantially devalued, or removed.

25, These revisions are indicated in the Comment to Section 1861a in the
proposed legislation infra.
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vhich generally means that he must make & reasonable effort to relet the
property. Sectlon 1951.4 permits the lessor to continue the lease in effect,
despite the lessee's breach and abandonment of the property, if the lease
gives the lessee the right to sublet or assign and does not impose unreascnable
limitations on the exercise of that right. Other provisions of less importance
deal with such matters as liquidated damages, right to equitable relief,

and notice of reletting where advance payments have been required.

Section 1952,2 of the Civil Code26 limits the application of Sections
1351-1952 to leases executed on or after July 1, 1971. This section was
included because the contents of the leases executed before the operative
date of Sections 1951-1952 {(July 1, 1971) may have been determined without
reference to the effect of those sections, Often, however, the parties to
a lease will agree, for example, to extend the term of an existing lease
for a specified number of years at an increased rent. In all other respects,
they'consider.their existing lease as satisfactory. In other cases, the
lessee may require additional gpace and the parties apgree that the additional
space will be added to the lease and the rent provideﬁ In the lease will be
increased to reflect the addition. Or, the lessee may move from one floor
in a building to auother, and the parties merely want to amend the lease to
change the description of the property leased and the amount of rent; in

all other respects, they want the existing lease to remain in effect.

26. Section 1952.2 provides:
1952.2. Sections 1951 to 1952, inclusive, do not apply to:
(a) Any lease executed before July 1, 1971,

(b) Any lease executed on or after July 1, 1971, if the
terms of the lease were fixed by a lease, option, or other agree~

ment executed before July 1, i971.

-13-



Section 1952.2 apparently does not permit the parties to avoid the
application of Sections 1951~1952 if they amend their existing lease even
where the existing lease was executed before the operative date of Sections
1951-1952. Thus, even though the parties desire to be bound by the existing
lease as amended, they apparently are required to draft a new lease that will
take into account the enactment of Sections 1951-1952. Although the Com-
mission believes that Sections 1951-1952 reflect sound public policy and
should generally govern the lessor~lessee relatiomship, the Commission also
recognizes the burden that the application of these sections may impose on
parties who wish merely to amend a lease executed prior to the operative
date of those sections in a few respects and otherwise continue the provi-
slons of the existing lease in effect. To avoid this burden, the Commis-
sion recommends that Section 1952.2 of the Civil Code be amended to add a
provision that Sectioms 1951-1952 do not apply to an agreement executed
after July 1, 1971, which amends a lease executed before July 1, 1971, if
the agreement states that Sections 1951-1952 do not apply to the lease

as amended.
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I. ABANDONMENT OF LBASED REAL PROPERTY

An act to add Chapter 2.5 {commencing with Section :IQZ} 10) to Title_Zof

Part 4 of Division 3 of the Civil Code, relating to ahndoment of

leased res) property.

Ihe people of the State of California do emmct as follows:

S8ection 1. Chapter 2.5 (cowmencing with Section 1953.10) is added to
Title 5 of Pert U4 of Division 3 of the Civil Colde, to read;

Chapter 2.5. Abandonment of Leased Real Property

i 1953.10, Methods of declqring abandonment

1953.10. This chapter provides procedures whereby real property sube
Ject to & lease may be deemed to be abendoned within the meaning of Section
1951.2. Nothing in this chapter precludes the lessor or the lessee from
othervise proving that the property bas been abandoned within the mesening
of Section 1951.2.

Comment. Chapter 2.5 provides methods to establish that leased real
property has been "abandoned" within the meening of Section 1951.2. Under
Section 1951.2, if the lessee breaches the lease and “abandons" the property,
the tenancy is terminated and the lessor has a duty to mitigate the damages
by muking reasomable efforte to rerent the premises. Compare Section 1951.h
{lease provision relleving lessor of duty to mitigate damages). The time
vhen the tepancy terminates under Section 1951.2 also is important under
Chapter 5 (camncing with Section 1963.10) vhich sets forth the lessor's
rights and duties as to persomal property remaining on the premises after

termination of the temancy.
' wla



$ 1953.10
*Abandorment” within the meaning of Section 1951.2 occurs only where the
lessee in fact intends to abandon his leasehold interest; appearances of
abandonment are not sufficlent. Thus, absent the procedures provided by this
chapter, whether the leseee has abandoned the property and the lease has termi-
rated under Section 1951.2 depends upon 8 subjective standard-wthe legsee's
intent~-which 1s insufficient in most cases to guldethe parties. See Recommen-

dation Relating to Property Abendoned on Leased Premises and Related Matters,

11 Cal. L. Revision Comm'n Reports 000 (1973). Although this chapter provides

means by which either the lessor or the lessee may easily establish whether
the property has been abandoned, it does not preclude either party from other-
wise proving that fact.
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§ 1953.20
§ 1953.20. Notice of belief of abandonment by the lessor

1953.20. (a) 1If a lessor of real property reasonably believes that the
property has been unoccupied for at least 20 consecutive days during which
rent is due and unpaid and the lessor has no substantial reason to beliéve
that the lessee has not abandoned the property, the lessor may glve written
notice to the lessee stating all of the following:

(1) The notice is given pursuant to Section 1953.20 of the Civil Code.

(2) The lessor believes that the property has been abandoned.

(3) The property will be deemed abandoned and the lesse will terminate
on the 17th day after the effective date of the notice unless the lessee,
vithin 15 deys from the effective date of the notice, contacts the lessor and
manifests his intent not to abandon the property.

(4} The substance of rules set out in subdivision (v) of this section
a8 to effective date of the notice.

(b) Except as otherwise provided in this subdivision, the effective
date of the notice is the date when it is delivered to the lessee personally
or when it is deposited in the mmil addressed to the lessee at his last known
residence or place of business. Where notice is given by mail and the lessor
bas substantial remson to believe the lessee 1s temporarily located at a
place other than his last known residence or business address, the effective
date of the notice ie no earlier than the date when an additional copy of the
notice is deposited in the mail, addressed to the lessee at the place vhere
he 1s temporarily located. The effective date of a notice mailed to an
address not in this state is the date of mailing if sent by airmall or five

days after the date of mailing if not sent by alrmail.



§ 1953.20

{c) If the notice contains the information required by subdivieion (a)
and is given in compliance with subdivision (b) and the lessee fails to con=
tact the lessor within 15 days from the effective date of the notice and mani-
fest his intent not to abandon the property, the property shall be deemed
abaundoned within the meaning of Section 1951.2 and the lease shall terminmate
on the 17th day after the effesctive date of the not:i.ce._ After the lease 80
terminates, the lessor is not lieble to the lessee for treating the lease as
terminated.

(d) subdivision (c) does not apply where the lessee proves either of
the following:

(1) At the time the notice was given, the lessor did not ressomably
belleve that the property had been unoccupied for a period of not less than
20 consgcutive days during when rent was due and unpeid.

(2) At the time the notice as given, the lessor had substantial reason
to believe that the lessee did not intend to abandon the property.

(e) The fact that the lessor knew that the lessee left items of personal
property on the leased real property does not, of itself, Justify a finding
that the lessor did not reasonsbly believe that the property was unoccupied
or a finding that the lessor had substantial reason to believe that the lessee

4id not intend to abandon the property.

Comment. Section 1953.20 provides & procedure by which the lessor can be
assured-that # lease has been terminated when the lessee iz in default os the
rent and it appears that he has abendoned the property. When the lease has been
80 termtnated, . the lessor can dispose of any personal property remaining on
the premises under Chapter 5 (commencing with Section 1963.10), prepare the
property for a new tement, and relet the property.

| -l



§ 1953.20

A number of safeguards are provided to insure that a determination of
a.bandomnent is not prematurely made. Kot only must the lessor have no
substantial reason to believe that the lessee has not abandoned the .property
but must reasonably believe that the premises have been unoccupled for at
least 20 consecutive daye during which the leﬁsee is in default on the rent.
Reasonable belief as to lack of occupancy may require_ some minima_i investi-
gation. These requirements, together with the -pmisions for notiee; provide
sssurance that a lessee will not be deprived of a leasehold interest which he
did not igtend to abandon.

The 20.-da3r period Vduring which the lessee 1s in defadit on the rent,
combined with the additional period {ordinarily 15 days) during which the
lessee may contact the lessor and menifest his intent not to ahanddn the
property, assures that, for the normal tenancy calling for monthly paymenta,
8t least two rent due dates must pass before abandonment and termination of
the lease can occur-. _ If the lessor wishes faeter action, he mAy use the ﬁﬁ-
lavful detainer remedy under Section 117h of the Code of Civil Procedure.

The lessee must contact the lessor within 15 days after the effective
date of the notice or the property will be deemed abandoneﬁ and the lease will
terﬁimte. The lessee need merely make known to the lessor hie intent not
to abendon the leased property; even though the lessee fails to pay the rent
due, the lease does not terminate 1f he contacts the lessor within the 15-day
period.

If the lessee later challenges the termination of the leage, the leéaor
has the burden of proof that the notice contained the information required
by subdivision (a) and was given in compiiance with subdivision (b)'. If the
lessor establishes these matterh, the lessee can establish his rights under
the lease onlar if he can prove either (1) that the lessor did not reasonably

believe that the pmyerty had been uncccupied for at least 20 consecutive
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§ 1953.20
days during which rent was due arnd unpaid or (2) that the lessor bad no sub~
stantial reason to belleve that the lessee had not abanioned the property.
The burden of proof on these two matters is placed on the lessee so that the
lessor will be able to proceed to relet the property with confidence that the

“atandonment” and termination will pot later be set aside.

Subdivision (e) is designed to eliminate a possible problem with regard
to the facts that may overcome & lessor's rezsonable belief that the property
bas been abandoned. Since many lessees who abandon the leased property leave
behind persopal property, the mere fact that the lessor knows that the lessee
has done so should not, by itself, be held to establish that the lessor acted
unreasonably. Where the personal property left by the lessee reasonably
appears to be of no great value, it ordimarily will be reasonable for the
iessor to assume that the personal property was abandoned by the lessee. On
the other hend, where the perscnal property is of substantial value and it ..
appears that the lessee 1s the owner, this fact is of significance in deter-
mining whether the lessee has abandoned the leased property. While subdivision
(e) precludes a finding of lack of abandomment based on the mere fact that
personal property remains on the leased property, the subdivision does wmot
preclude this fact from being takern into account with other facts in deter-

mining whether the leased property was abandoned.
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§ 1953.30
§ 1953.30. Notice of abandonment and termination of lease by lessee

1953.30. {a) Except ag otherwise provided by Section 1951.4, real
property shall be deemed abandoned within the meaning of Section 1951.2 and
the lease shall be terminated:

{1) Upon delivery by the lessee to the lessor personally of a written
notice stating that the lessee has abandoned the property and that the lease
is termingted; or

(2} Fifteen days after the lessee has deposited in the mail a written
notice addressed to the lessor at his last known place of btusiness, stating
that the lessee has abandoned the property and that the lease 1s terminated.

{(b) The notice is not effective magainst the lessor unless and until
the lessee vacates the property.

(c) Nothing in this section limits the right of the lessor to recover
under Chapter 2 {commencing with Section 1941) for breach of the lease by

the lessee.

Comment. Section 1953.30 provides a method by which the lessee can
declare his leasehold abandoned in order to terminate the lease and require
the lessor under Section 1951.2 to take steps to mitigate the lessee's obli-
gations. The subdivisién 1s, of course, subject to the lessor's rights under
Section 1951.4 (continuation of lease despite breach and abandonment).

Upon receipt of the lessee's notice, the lesscr may regard the lease as
terminated even though the lessee has not vacated the property and may recover
damages under Section 1951.2 for breach of the lease. However, the lessor is
not required to regard the lease as terminated and to mitigate the dameges
under Section 1951.2 merely because the lessee has given the notice under
Section 1953.30; subdivision (b) providee the notice iz effective agninst the
lessor only when the lessee vacates the property.

-7-



§ 1953.30

There is no reguirement under Section 1953.3C that the lessee be in
default at the time he gilves the notice under the section. Accordingly, the
lessee may glve the notice and cause the lemse to terminate even though he
is not, for example, in default on the payment of rent. Section 1953.30 thus
provides & means vhereby lessee who wishes to terminatea lease may do so
and establish the date of termination for the purposes of Section 1951.2;
and, except as otherwise provided in Section 1951.4, if the lessee has
vacated the property, he can thereby impose on the lessor the duty to mitigate
the damages. Section 1953.30 does not, of course, affect the lessor's right

to recover dameges under Section 1951.2.
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II. DISPOSITION OF ABANDONED PERSONAL PROPERTY

An act to edd Chapter 5 (commencing with Section 1963.10) to Title 5 of

Part 4 of Division 3 of, and to repeal Section 1862 of, the Civil

Code, and to amend Section 1174 of the Code of Civil Procedure,

relating to sbandoned property.

The pecple of the State of Californie do enact as followa:

Civil Code § 1862 (repealed)

Section 1. Section 1862 of the Civil Code is repealed.

1862 —Whenoxes-aay-truukm-saspotbugrvalivam-boz,-bundloy
baggege or other personal property has heretofore come, or
ghall hereafter come into the posscssion of the keeper of any
hotel, inn, or any bearding or Jedging heuse, furnished apart-
ment bouse or bungalow court and has remained or shall re-
main unclaimed for the period of six months, such keeper may
proceed to sell the same at public auction, and cut of the
proceeds of such sale may retain the charges for storage, if
any, and the expenses of advertising and sale thereof ; . ALL

But no such sale shall be made until the expivation of four
weeks from the first publication of notice of such sale in a
newspaper published in or ncarest the eity, town, village, or
place in which said hotel, iun, boarding or lodging house, IN
furnished apartment house or bungalow court is situnted. Said
notice shall be published once a week, for four suceessive weeks,
in some mewspaper, daily or weekly, of gencrsl virenlation, STRIKEOUT
and shall contain a deseription af each trunl, earpetliag, velise,
box, bundle, baggnze, or other persunal properiy as henr b3
may be; the name of the owner, if known; the name and ad-
dress of such keeper; the address of the plice where such
trunk, carpetbag, valise, box, bundle, baggage, ov other per- -
gonal property is stored; and the time and place of sale;

And the expeuses ineurred for advertising shall be a lien
upen snch property in a ratable proportion, anccording o the
value of such picue of properly, or thing, or article sold;

And in ense any Lalanee arising from such sale shall not be
claimed by the rightful owner within one week from the day -
of sale, the same shall be paid into the treusury of the conply
in which such sale took place; and if the same be not claimed
by the owner thercof, or his legal representatives, within one

I " s ekl b oirseb bivbiad] l‘j

Si-aaid-pouniy,

-

Comment. Bection 1862 is superseded by Civil Code Section 1963.10

et 3eq.



givil Code §§ 1963.10-1963.70 (added)
Sec. 2. Chapter 5 (commencing with Section 1963.10} is added to Title 5

of Part U4 of Division 3 of the Civil Code, to read:

Chapter 5. Personmal Property Abandoned on Leased Premlses

§ 1963.10. Definitions
o 1963.10. As used in this chapter:

(a) "Item of personal property” means any plece of personal propertiy,
including any trunk, valise, box, or other container which, because it is
locked, fastened, or tied, deters immediate access to the contents thereof,
but doee not include a motor vehicle disposed of pursuant to Article 2 (com-
mencing with Section 22700) or Article 3 {commencing with Section 22850) of
Chapter 10 of Division 1l of the Vehicle Code.

{b) "Landlord" means any operator, keeper, lessor, or sublessor-of any
furnished or unfurnished hotel, motel, inn, boardinghouse, lodginghouse,
spartment house, apartment, cottage, bungalow court, or commercial facility,
or his agent or successor in interest.

(¢) "Owner" means any person having eny right, title, or interest in an

item of personal property.
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§ 1963.10

{d) "Premises" means the real property rented or leased by the landlord
to the temant, including any common areas.

(e} "Reasonably knowledge" or "reasonable belief" means that actual
knovwledge or pelief a prudent person would heve without making any investi-
gation (including any investigation of public records) except that, where the
landlord has specific information indicating that such ean investigation would
more probably than not reveal pertinent information and the cost of such an
investigation would be reasonable in relation toc the probable value of the
item of personal property involved, "reasonable knowledge" or “reasonable
belief" includes that actual knowledge or belief a prudent person would have
if such an investigation were made.

(f) "Tenant" means any paylng guest, lessee, or sublessee of any facllity

operated by a landlord.

Comment. Section 1963.10 defines various terms used in this chapter.

Subdivision {a) defines "item of personal property” to provide in effect
that a locked, fastened, or tled conteiner need not be opened. by a landlord
who wishes to dispose of it. The privecy of the owner is thus preserved until
disposition. Former Civil Code Section 1862 permitted disposition of a con-
tainer without opening it even if the container was not secured. The obliga-
tion under thie chapter to look into unlocked, unfastened, or untied containers
is not onerous and will permit the landlord to meke a realistic evaluation of
the property which is helpful in protecting interests of the owner as well
as of the lendlord.

Subdivisions {b) and (f) define "landlord" and "tenant" broadly so as
to extend covermge of this chapter to all types of rental property whether
commercial or residential, furnished or unfurnished. This chapter provides

=11~



§ 1963.10
a means for all landlords, regardless of the mature of the facilities, to
dispose of personal property left on the premises after termination of the
tenancy. Former Civil Code Section 1862 provided relief only for those land-
lords who owned or managed furnished residential facilities. Other landlords
had no statutory coverage except in unlawful detainer cases under Code of
Civil Procedure Section 117%.

Subdivision (c)} definee "owner" to include not only a tenant but also
other persons, including those having a leasehold, possessory,or security
interest. This broad definition permits a landlord to use the procedures pro-
vided in this chapter to dispose of property left behind even though, as is
often the case, he does not know for certain whether the property actually
belonged tc the former temant or tc someone else.

Subdivision (&) makes clear that "premises” includes common areas--such
as storage rooms Or garages--where personmal property may be left when the
tenant leaves.

Subdivision (e) establishes a general standard for the landlord's "reason-
able knowledge" or "reasonable belief" as used in Section 1963.30 concerning
whether an item of personal property 1z lost and in Sections 1963.40 and
1963.50 regarding ownership of the item of personal property. This definition
has the effect under Sections 1963.40(d) and 1963.50(d) of requiring an
investigation into the ownership of an item of personal prbperty only where
the landlord has specific information which would lead him to believe an
investigation would probably revesl another or a different owner and the cost
of the investigation would be reasonable. See Sections 1963.40(d) and
1963.50{d) and Comments. Hence, for example, if a valuable item of furniture

or a typewriter is left on an office premises, the landlord is not reguired
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§ 1963.10
to consult public records to find out 1f there is a security interest in the
property or to call local rental or leesing companies unless, for example,
he has specific information indicating the tenant may not be the owner, such
ag a prior statement of the tenant that the property is rented or a label on
the proPerty indicating a person other than the temant may be the owner. The
mere fact that the property left on the premises is of some value is not suf-

ficient to put a burden of investigation on the landlord.



§ 1963.20
§ 1963.20. Right of tenant to remove his personal property

1963.20, (e} Notwithstanding any provision in a rental agreement between
a8 landlerd and tenant, the tenant has the right during the temsncy and upon
termination thereof to remove his personal property from the premises whether
or not he is indebted to the landiord.

(b) Nothing in this section precludes the landlord and the tenant from
providing in a rental agreement any of the following:

{1) A provieion for an otherwise valid security agreement in favor of
the landlord.

(2) A provision that all or a portion of the leasehold lmprovements and

alterations and personal property affixed to the premises shall be nonremovable.

Comment. Section 1963.20 is designed to protect tenants from onerous-
contract provisions designed to deprive them of thelr property without e
court determination, often in contradiction to statutes which exempt certain
personal property from levy and execution. It is unlikely, in most situations,:

that such self-help clauses would be enforced by California courts. See

Jordan v. Talbot, 55 Cal.2d 597, 361 P.2d 20, 12 Cal. Rptr. 488 (1961). How-

ever, few tenants bave the time, money, and will to engasge in a court contest.
By making clear that such provisions are invalid, Section 1963.20 ghould deter
landiords from including or relying on such provisions in their rental agree-
ments.

Subdiviéion (b) makes clear that Section 1963.20 does not limit the right |
of the landlord to enforce a valid statutory lien or a security interest such
es one created pursuant to the Commercial Code. See Clvil COde-§ 1861a. The
right of the tenant to remove personal property does not excuse any violation
of, or preclude enforcement of, other provisions of the lease, such as, for

example, that the tenant keep a business open and operating on the leased

property.
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§ 1963.30

§ 1963.30. General requirements for preservation of property

1963.30. If, after the tenancy has termineted and the premises
have been vacated by the tenant, the landlord finds that there remain on
the premises items of personal property of which the lardlord is not an
owner, the landlord shall dispose of such property as follows:

(a) If the landlord reascnably believes an item of personal property to
have been lost, it shall be disposed of pursuant to Article 1 {commencing with
Section 2080) of Chapter & of Title 6 of Part 4 of Division 3 of the Civil
Code. For the purposes of this chapter, 1f the appropriate police or
sheriff's department refuses to accept an ltem of personal property, it shall
be deemed not to be an item of personal property subject to this subdivision.

{b) Except for items of personal property disposed of under subdivision
(a), 211 items of persomal property remaining on the premises shall be stored
by the landlord in a place of safekeeping until either of the following
occurs:

(1) fThe tenant or the owner pays the landlord the reasomable cost of
storage and takes possession of the items of personal property. If the land-
lord stores the items of personal property on the premises, the cost of
storage shell be the fair rental value of the storage premises for the term
of the storege.

{2) The property is disposed of pursuant to Section 1963.40 or 1963.50.

Comment. Section 1963.30 limits the scope of this chapter to the situa-
tion where (1) the tenancy hes been terminated, (2) the tenant has left the
premises, and (3) the landlord mekes no claim on the personal property. The
requirement that the tenancy be terminated is obvious: a landlord has no
need or right to dispose of the tenant's property while the tenancy continues.

~15-



§ 1963.30

See Civil Code § 1953.10 et seq. (methods of declaring abapdooment). The
requirement that the temant hasleft the premigses is intended to avoid con-
flict with the statutory provision dealing with unlawful detainer. See Code
Civ. Proc. § 1174. The requirement that the landlord not have an ownership
interest in the property is becessary to avoid any conflict with the land-
lord's claim that the property is his or that he has & valid statutory lien
(including a security interest) on the item. See Civil Code § 186la. If the
landlord proceeds under this chapter, he necessarily gives up any lien or
other claim of ownership of the items of personal property involved.

Subdivision (a} provides that items of personal property lost on the
premises shall be treated like any other lost items parsuant to the provisions
concerning lost property. Civil Code § 2080 et seq. See alsoc Section 1963.10{ e)
{defining "reasonable belief"). All ownere who lose property should be able
to rely on the lost property laws which maximize chances for retrieval. The
last sentence of subdivision (a) eliminates anyuncertainty which would other-
wise arise if the police or sheriff's department disagreed with s landlord as
to whether an item of personal property was lost or was knowingly left behind.

Subdivision (b) sets forth a.general obligation of the landlord concern~
ing disposition of property which is not lost. Paragraph (1) provides that
the lapdlord is to release the property when the tenant ¢r the owner pays
costs of storage. This provision has the effect of avoiding any necessity on
the part of the landlord to determine whether the tenant is in fact the owner.
The landlord is protected if he gives possesslon of the property to either the

tenant or the "owner." See Sections 1963.40(c) and 1963.50{c).
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§ 1963.40

§ 1963.40. Disposition of property valued at less than $100

1963.40. If the landlord reasonably believes that the total resale value
of the aggregate of all the ltems of personal property (excluding items of
personal property disposed of under subdivision (a) of Section 1963.30) does
not exceed $100, such property may be disposed of as follows:

(a) The landlord shall give notice to the temant and any other person
the landlord reasonably believes is the owner of an item of personal property.
The notice shall be in writing and contain all of the following:.

(1) The name of the tenant and the address of the premises.

(2) A general description of each item of personal property and the
address where each item of personal property currently is stored.

(3) A statement of the landlord's belief that the total resale value of
the aggregate of all items of personsl property does not exceed $100.

(4) The pame of each person, if any, other than the tenant, who the
landlord reasonably believes is an owner of any item of personal property,
specifying the item.

(5) A statement that, if the tenmant or owner fails to pay the landlord
the reasonable cost of storage of an ltem of persoml property and takes pos-
session of the same within 15 days from the effective date of the notice, such
person will lose all right, title, and interest in such item.

(6) A statement of the substance of the rules set out in Section 1963.60
as to the effective date of the notice.

(7) The address at which the temant may pay the reasonable cost of
storage.

(8) The name of the landlord and his address.

-17-



§ 1963.40

(b) If the tenant or the owner: fails to pay the landlord the reason-
able cost of storage and take possession of an item of personal property with-
in 15 days from the effective date of the notice, the landlord may dispose
of such item of personal property in any manner.

(¢} The landlord is not liable to & tenant or an owner to whom notice
vas given pursuant to subdivision (a) with regard to the disposition under
this section of an item of personal property.

(d) If an item of personal property is disposed-of in accordance with sub-
division {b) but no notice was given to the owner pursuant to subdivision {a),
the landlord is not liable unless the owner proves either of the followlng:

(1} The landlord was unreasonable in declaring the total
resale value of the aggregate of all items of personal property:{excluding
items of perscnal property disposed of under subdivision (a)} of Sectlon
1963.30) not to exceed $100,

(2) Prior to disposing of the item of personal property, the landiord
knew or reessonably should have known that such owner had an interest in the
item of personal property and alsc that the landlord kmew or should have known
upon reasornable inveatigation the address of such owner's residence or place

of businese.

Comment. Section 1963.40 permits summary disposition of property appear-
ing to be worth less than $100. The costs of storage and sale of goods worth
less than $100 are toc high to require a formal disposition as provided in
Section 1963.50. The $100 amount epplies to the total value of all property
subject to Section 1963.30(b). If the total exceeds $100, the landlord may

proceed only under Section 1963.50.
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§ 1963.40

Subdivision (a) sets forth the contents of the notice to be given to:the
tenant and, if known, to any other person who owns any item of personal property.
See Section 1963.10(e){defining "reamsonable belief").

Subdivision (b} provides that, unless the tenant or the owner appears
within 15 days from the effective date of the notice, the landlord mey dispcse
of the property in any manner. See Section 1963.60 (effective date of notice).
The 15-day period is deliberately short to protect the landlord's interest in
removing and disposing of property of little or no value. In the vast
majority of cases, the owner does not care about the property and will never
claim it.

Subdivision (d} covers the situation where the landlord is unsware that
a person other than the tenant owns the goods. In such a case, the landlord
is not liadleif he acted reasonably. 'Therefore, the burden is placed on the
owner to prove unreasonableness in order to assure landlords that they will
not be sublect to the risks of litigation by following the procedures set out
in the statute. The requirement that the landlord have made a reasonable
determination as tc the value of the goods is to protect unknown owners from
teing déprived unfairly of substantial sums. Any landlord who is in doubt
as to value mey follow the procedure set forth in Section 1963.50 which
protecte the owner's economic interests.

It should be noted that, under the definitlon of "reasomable knowledge"
or "reasonable belief" in Section 1963.10{e)}, the landlord 1s not required to
make any lnvestigation concerning the existence of additional owners unless
he has specific information which indicetes that such d4n investigation would
probably be fruitful and the cost of the investigation is ressomable in relation
to the probable value of the property. However, under subdivision (d) of Sec-
tlon 1963.40, the landlord is required to make a reasonable investigation con-
cerning the address of a known owner.
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§ 1963.50. General provisions for disposition

1963.50. The landlord may dispose of any item of personal property not
subject to subdivision (&) of Section 1963.30 as follows:

(a) The landlord shall give notice to the temant and any other pereson
the landlord reasonably believes is the owner of an item of perscpal property.
The notice shall be in writing and contain all of the following:

(1) The name of the temant and the address of the premises.

(2) A general description of each item of personal property and the
addrese where each item of personsl property currently is stored.

{3) The pame of each person, if any, other than the tenant who the
landlord reasonably belleves is an owner of any item of personal property,
specifying the item.

(4) A statement that, if the tenant or owner fails to pay the landlord
the reasonable cost of storage of an item of personal property and take pos-
session of the same within 15 days from the effective date of the notice,
such 1tem will be sold at public sale and the proceeds, less the landlord's
reasonable costs for sale, advertising, and storage, will be turned over to
the county treasurer in the county where the sale took place and the tensnt
or owner has one year from the date 1t wes paid over within which to claim
the same from the county.

(5) A statement of the substance of the rules set out in Section 1963.60
as to the effective date of the notice.

{7) The address at which the tenant may pey the reasonable cost of
gtorage.

(8) The name of the landlord and his address.

(b) If the tenant or the owner fails to pay the landlord the reasonable

cost of storage and take possession of an item of property within 15 days from
-20-
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the effective date of the notice, the item shall be socld at public sale by
competitive bidding. The sale shall be held at the place where the property
is stored after at least five days' notice of the time and ‘place has been :given
by publicatioh once.in a newspaper of general circulation published in the
county where the sale is to be held. Hotice of the public sale shall not be
given more than five days before the expiration of the 15-day pericd after
the effective date of the notice. Money realized from the sale of an item
of personal property shall be used to Pay the reasonable costs of the landlord
in storing, advertising, and selling such item. If the landlord stores the
items of pereonal property on the premises, the cost of storage shall be the
fair rental value of the storsge premises for the ~term of the storage. If a
number of items of personal rroperty are stored, advertised, or sold together,
the costs shall be apportioned according to the reamsonable resale value of
each item. After deduction of the costs of storing, advertising, and sale,
any balance of the sale price which has not been claimed by the tenant or
owner of the property shall be paid into the treasury of the county in which
the sale took place within 30 days from the date of sale. The owner has one
yeer from the date of payment to the county within which to claim the balance.
In case of multiple claims as to the cwnership of the balance or any portion
thereof, the decision of the county as to which claimant is entitled thereto is
final.

{c) The landlord is not liable to & tenant or an owner to whom notice
was given pursuant to subdivision (a) with regard to the disposition under
this section of an item of personal property.

(d) If an item of personsl property 1s disposed of in accordance with
subdivisien (b) but no notice was given to the owner pursuant to subdivision
(a), the landlord is not limble unless the owner proves that, prior to
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disposing of the item of personal property, the landlord knew or reasomably
should have known that the owner had an interest in the item of personal
property and also that the landlord knew or should have known upon reasonable

investigation the address of such owner's residence or place of business.

Comment. Section 1963.50 is the basic provision governing disposition of
property and is an alternative to Section 1963.40 even in situations where the
items of personal property do not appear to exceed $100 in resale value.

Subdivision {a) sets forth the contents of the notice to be given to the
tenant and, if known, to any other person who owns any item of personal
property. See Section 1963.10(e)(defining "reasonsble belief").

Subdivision (b) provides for sale of the property if it remains unclaimed
for 15 days from the effective date of the notice. See Section 1963.60 (ef-
fective date of notice). The underlying assumption is thet a person who
leaves behind property (other than that which is lost as determined by the
appropriate police or sheriff's office) which he does not claim after due
notice is property which he dces not want. Therefore, his interests can
adequately be protected, without undue burden on the landlord, by allowing
the property to be sold after a short 15-day storage period. The balance of
the proceeds of the sale, after deducting the costs of storage, advertising, °
and sale, are then turned over to the county. The owner hes one year to claim
. the balance. Insofer as Section 1963.50 requires payment to the county subject
to the claim of the owner, it retains the substance of former Civil Code
Section 1862, The last sentence of subdivision (b) is designed to protect
the county in the event there are conflicting claims to the money.

Subdivisions {c) and (d) protect a landlord who reasonebly follows the
provisions of subdivisions (a) and {b) from liability. Under subdivision (d),
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the burden of showing unreasonableness is placed on the owner. It should be
noted that, under the definition of "“reasonable knowledge" or "reasonable
belief” in Section 1963.10{e), the landlord is not required to make any in-
vestigation concerning the existence of additionsl owners unless he has
specific information which indicates that such an investigation would probably
be fruitful and the cost of the investigation would be reasonable in relaticn
to the probable value of the property. However, under subdivision (d) of
Section 1963.50, the landlord is required to make a reasomable investigation

concerning the address of a known owner.
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§ 1963.60. Effective date of notice

1963.60. Except as otherwise provided in this section, the effective
date of & notice given under Section 1963.40 or 1963.50 is the date when it
is delivered to the person to be notified personally or when it 1s deposited
in the mail addressed to the person to be notified at his last known address.
Where notice 1s given by mail and the landlord has substantial reason te
believe that the tenant is temporarily located at a place other than his last
known address, the effective date of the notice 1s no earlier than the date
when an additional copy of the notice 1s deposited in the mail, addressed
to the tenant at the place where he is temporarily located. The effective
date of a notice mailled to an address not in this state is the date of mailling
if sent by airmail or five days after the date of meiling if not sent by

girmail.

Comment. Section 1963.60 is similar to subdivision (b) of Section

1953.20.
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§_1963.70. Combining notice concerning abandoned personal property with
notice concerning abandonment of leased real property

1963.70. A notice given under Section 1963.40 or 1963.50 may, but need
not, be given at the same time as a notice under Section 1953.20; and, if the
notices are so given, the notices may, but need not, be combined in one
notice that contains all the information required by the sections under which

notice is given,

Comment. Section 1963.70 makes clear that the notice concerning the
disposition of abandoned personal property under this chapter msy be given
at the same time a8 the notice provided for in Section 1953.20 concerning
the abandonment of the leased real property by a lessee. Cf. Code Civ. Proc.

§ 1174.
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Code of Civil Procedure § 1174 (amended). Unlawful detainer _proceedings

Sec. 3. Section 1174 of t’ne' Code of Civil Procedure is amendéd

_ to read:

L,
k. (a)-

13 upon the trial, {hie verdict of the jury, or, if the case be tricd
without a jury, the findings of the court be in favor of the plaintiff
and against the defendant, judument shall be entered for the restiti-
tion of the promises; and if the preceedings be for an unlawful de-
lainer after neglect, or {ailure 10 perform the conditions or covenants
of the lease or agreement under which the property is held, or after
default in the payment of rent, the judgment shall also declare the
forfeiture of such lease or agreement if the notice required by Sec-
tion 1161 of the code stales the election of the landlord to declare the
forfeiture thereol, but if such notice does not so state such clection,
the lease or agreement shall not be Torfeited.

),

~ The jury or the court, if the preceedings be tried without a jury,
shall also assess the damages occasioned to the plaintiff by any ferci-
ble entry, or by any forcible or unlawful detainer, alleged in the com-
plaint and proved on the trial, and find the amount of any rent due,
if the alleged vnlawful detainer be after defawlt in the payment of
rent. If the defendant is found guilty of forcible entry, or forcible or
unlawinl detainer, and malice is shown, the plaintiff may be awarded
either damages and rent found due or punitive damages in an amount
which does not exceed three times the amount of damages and vent
found due. The trier of fact shall deterinine whether damages and
rent found duc or punitive damages shall be awarded, and judgment
shall be entered accordingly.

\When the proceeding is for an unlawful detainer aftor default
in the paymoent of rent, and the lease or agreoment under which the
rent is payable has not by its terms expired, and the notice reguired
by Section 1161 has not stuted the election of the landlord te declare
the forfeiture thereof, the eourt may, and, if the lease or agreement is
in writing, Is for a terny of more than one year, and does nat contain a
forfeiture clause, shail crder that execution upon the judgment shall
not he issued until the expication of five days after the entry of the
Judament, within which time the tenant, or any subtenant, or any
mortgagee of the term, or any othey party interested in its continu-
ance, may pay into the coupt, for the landlord, the amount found due
as rent, with interest thercon, and the amount of the damages found -
by the jury or the court for the unlawful defainer, and the costs of
ihe proceedings, and thereupon the judgment shall be satisfied and
the tenant be restored o his estate.

But if payment as here provided be not made within five days,
the judgment may be enforced for its {full amount, and for the pos-
session of the premises., In all other cascs the judgment may be en-
forced immediately.
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Lgl A pialntiff, having obtained a writ of restitution of the premises
pursuant to an action for unlawful detainer, shall be entitled tc have the
premises restored to him by officers charged with the enforcement of such
writs. Promptly upon payment of reasonable costs of service, the enforcing
officer shall serve or post of copy of the writ in the same manner ass upon
levy of writ of attachment pursuant to subdivision 1 of Section 542 of this
code. In addition, where the copy is posted on the property, ancther copy
of the writ shall thereafter be mailed to the defendant at his business or
residence address last known to the plaintiff or his attorney or, if no such

addrese is known, at the premises. The writ of restitution of the premises

shall include s statement that personal property remaining on the premises at

the time of ite restitution to the plaintiff will be sold or otherwise disposed

of in accordance with Section 1174 of the Code of Civil Procedure uniess the

defendant or the owner paye the plaintiff the reasonable cost of storage and

takes possespion of the personsl) property within 15 days from the time the

premises are restored to the plaintiff. If the tenant does not vacate the

premises within five days from the date of service, or, if the copy of the
writ is posted, within five days from the date of mailing of the additional
notice, the enforcing cofficer shall remove the tenant from the premises and
place the plaintiff in possession thereof. It shall be the duty of the party
delivering the writ to the officer for execution to furnish the information
required by the officer to comply with this section.

{e) A1l goods, chattels or personal property ef-the-temant of which

the pleintiff is not an owner remaining on the premises at the time of its

restitution to the plaintiff shall be stored by the plaintiff in a place of

-27=



§ 117h

safekeeping for a period of 3@ 15 days and may be redeemed by the tenant

or the cwner upon payment of reasonable costs incurred by the pleintiff in

providing such storage and-the-judgment-rendered-ia-faver-ef-plainbiffy
ineluding-eests . Plaintiff may, if he so elects, store such goods, chattels
or personal property of the tenant on the premises, and the costs of storage
in such case shall be the fair rental value of the premises for the term of
storage. An-inventsry-chall-be-made-cf-ail-geedsy-chatiels-er-percenad
prepeyty-laft-en-ths-premises-prier-te-its-rensval-shé-sterage-ar-sterage-an
tha-g?eniaas---Sueh-inventery-shall-either-be-aada—by;the-en#ereiag-e#fieer
er-ghall-be-verified-in-writing-by-himv--The-cnforeing-officer-phali-be-enbitled
$o-his-eosiE-in-preparing-er-verifying-sueh-iavertory~

in-the-event-the-preperty-so-held-is-neb-remeved -vithin-30-daysy-sueh
prsperty-shall-be-daamed-absndsned-ané-may-hé-aslﬂ—at-a-publie-aale-by'
competibive-biddingy-te

(£f) After the property has been held for 15 days as required by subdivi-

sion (e), it shall be disposed of as follows:

(1) If the plaintiff reasonably believes an item of property to have

been lost, it shall be disposed of pursuant to Article 1 {commencing with

Section 2080) of Chapter 4 of Title 6 of Part 4 of Division 3 of the Civil

Code. If the appropriate police or sheriff'a department refuses to agcept

the property, it shall be deemed not to have been lost.

(2) If the_ﬁlaintiff reasonably believes that the total resale value

of the aggregate of all such property not disposed of under paragraph {1)

does not exceed $100, such property may be disposed of in any manner.

(3) _Any such property not disposed of under paragraph (1) may be sold

at public sale by competitive bidding. The sale shall be held at the place

o8-
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where the property is stored, after notice of the time and place of such sale
has been gilven at least five days before the date of such sale by publication
once in a newspaper of general circulation published in the county in which
the sale is to be held. Notice of the public sale may not be given more than
five days prior to the expiration of the 30 15 days during which the property
is toc be held in storege. All money realized from the sale of such persemai
property shall be used to pay the costs of the plaintiff in storing , adver-
tising, and selling such property . y-smd-any-balanee-thereeof.chali-be
applied-in-payment-of-piainsifflis-Judgmenty-ineluding-ees$sy Any remaining

balance which has not been claimed by the defendant or ocwner of the property

go0id shall be »eturned-te-the-deferdant~ paid into the treasury of the

county in which the sale took place within 30 days from the date of sale.

The owner has one yeer from the date of payment to the county within which

to claim the balance. In case of multiple claims as to the ownership of the

balance, or any portion thereof, the decision of the county as to which

claimant is entitled thereto is final.

(4) If the plaintiff reasonably believes that a person other than the

tenant is an owner of the property, notice shall be given such owner and such

property shell be disposed of pursuant to Section 1963.40 or 1963.50 of the

Civil Code.

(g) For the purposes of subdivision {f), "reascnable belief" means that

belief a prudent person would have without making any investigation (1ncluding

any investigation of public records) except that, where the plaintiff has

specific information indicating that such an investigation would more probably

than not reveal pertinent information and the cost of such an investigation
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would be reasonable in relstion to the probable value of the property involved,

"reasonable belief" includes that belief a prudent person would have if such

en investigation were made.

Comment. Section 1174 is amended to conform generally to the provisions
of Civil Code éection 1963.10 et seg. relating to disposition of property
abendoned on leased premises. See Civil Code § 1963.10 et seg. and Comments.
The provision that permitted the plaintiff to apply the balance of the pro-
ceeds of sale to hie judgment has been deleted because it was unconstitutional.

See Gray v. Whitmore, 17 Cal. App.3d 1, 94 Cal. Rptr. 90k (1971); ef. Love v.

Keays, 6 Cal.3d 339, 491 P.2d 395, 98 Cal. Rptr. 811 (1971). Where the defend-
ant disputes the plaintiff's estimation of the reasonable costs of storage, he

may bring an action against the plaintiff for conversicm.



III. LEASES EXECUTED BEFCRE JULY 1, 1971,

WHICH ARE LATER AMENDED

An act to amend Section 1952.2 of the Civil Code, relating to leases.

The people of the State of California do emact as follows:

Civil Code § 1952.2 {amended)

Beetion 1. Section 1552.2 of the Civil Code is amended to read:

1952.2. Seotions 1951 to 1952, inclusive, do not apply to:

{a) Any lease executed before July 1, 1971.

(b) Any lease executed cn or after July 1, 1971, if the terms of the
lease were fixed by a lease, option, or other agreement exeeuted before
July 1, 1971.

executed before July 1, 1971, if the sgreement stptes that Sections 1951 to
1222,.. inclusive, of the Civil Code do not apply to the Jease as amended.  For

+he purposes of this subdivision, an sgreement whereby s lease is "amended"
includee, but is not limited to, = modification of a preexisting lease to

change the term, yent, size or location of the property leased or to require

or chenge the smount of an advance payment as defined in Section 1951.7.

Comment. Subdivision (c) is added to Section 1952.2 so that the parties
to a lease exeouted before July 1, 1971, can amend the lease to change the
term, amount of rent, add or subtract from the smcunt of property leased, and
the like without drafting an entire new lease which tekes into account the
enactwent of Sections 1951 to 1952.6. Thus, an existing lease could be extanded
for an additional five years st a different rent without requiring that an

entire nev lease be drafted, Subdivision (c) recognizes that the parties to
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the leage may desire that Sections 1951 to 1952, inclusive, apply to the
amended lease. The lessee may desire this because he wants the provisicns of
Section 1951.2 relating to mitigation of dameges to apply to the amended lease.
The lessor may desire that Sections 1951-1952 apply to the amended lease because
he, for example, wants the measure of damages provided 1in Secticn 1951.2 to
apply to the amended lease. Accordingly, subdivision {c) permits the perties
to the lease to agree that Secticns 1951-1952 will not apply to the amended
leese and, in such case, to so state in the agreement amending the lease.
Absent such a statement in the amendatory egreement, Sectioms 1951-1952 will

apply to the amended lease i1f the amendment is made on or after July 1, 1971.



IV. INNKEEPERS' AND LANDLORDS' LIENS

An Act to amend Secticn 186la of, and to repeal Section 1861 of, the Civil

Code, relating to liens.

The people of the State of Californis do enact as follows:

civi) Code § 1861 (zepealed)

Section 1. Section 1861 of the Civil Code is repealed.

3
13

= keepers shall have a len upon the baggage and other property
belonging to ur lewally under the control of their guests. board-
ers, tenants, or lodeers which may be in sach hotel, motel, inn,
or boarding or lodging hunse for the proper charges due from
such puests, bonrders, tenants, or ldeers, for their recomimoda-
tion. board and Indging nad room rent, and such extras as are
furnished at their request. and for all money paid for or ad-
vaneed to sweh puests, haarders, tenants, or lvdgers, and for ALL
the eosts of enforeine sieh Hen. with the vight to the possession
of sueh bagwagre and other properdy until sueh charges and
moneys are paid : and unless such eharges and moneys shall he
paid withiu 60 dayvs From e tine when the same berome due,
sid hotel, motel, inn. boardinghonse or Iodpinghouse keeper
may sell siid baggnge and propeety at public auetion to the
bighest bidder, after giving notice of such sale by publivation
of a notive comiainting the name of the debtor, the amonnt due,
a hricef deseription of the property to be sold. and the time and SIRIKEQUT
place of sueh sule. pursiant 1o Seetiom 6064 of the CQovernment
Vode in the eaunty in which said hotel. matel, inn. boarding-
houose or budginghanse is sitaated and also by mailinge, ot lonst
fifteen (131 days befure surh sale, o copy of sueh notice ad-
dressed to such goest. bonrder, fenant. or lideer ot his post
oftice addeess, it known, and if not known. suell natice shall be
addiessed ty suely oot horpeler, benant, or Judeer at the plare
where sich hetel, wmiete], fun, beardinehonse ae Indwinehonse
s sitmuted s sad aler savisfyving soch Hen out of the proveeds
of such sale together with sty reasonabie costs theat may have
been ineurred in enforeing said Den. the residue of sald pro-
eeeds of xale, if any, shall upon demand wmade within six
months after sueb sale, be patd by suid hotel, motel, inn. board.
inghouse or lodgioghouse keeper to such gaest, border. tenant,
or lodger; and if not demnmled within six months from the
date of such sale. sueh residoe shall be puld inta the freasury
of the eonnty in which saeh sale touk place: and if the same
be not claimed by the ewner thereof, or his legal vepresenta-
tives, within one vear thereafter. the same shall be paid into
the general fund of said ecunty; and such sale shalt be a per-
. petual bar to any action against said hetel. motel. inn, board-
inghouse or lodginghouse keeper for the recovery of such bag-
gage or property or of the value thereof, or for any damages
growing out of the failure of such guest. boarder. tenant, or
lodger to receive such baggage or property: provided. how-
ever. that if any buggage or property beeoming subject to the
Hen herein provided for does not belong to the guest. lodger.

I
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ra

ness was neurred, and if tle hotel. motel, inn, boarding or
lodging house keeper smtitled to such lien receives notiee of
such faet at wny time before the sale of such baggage or prop-
erty hereurder. then, und in that event. such bageage and
property which iy subjeet to said Hen and did not belong to
said guest, boarder, tenant, or lodger at the time when such
charges or indebtedness was inenrred shall not be subject
to szle in the mannet hereinbefore provided. but such baggage
and property may be sold in the manner provided by the
Code of Civil Proeedure for the sale of property ander a writ
of execution, to satisfy a judgment obtained in zny action
brought to recover the said charges or indebtedness,

In order to enforee the lien provided for in this seetion, & IR
motel. hotel, inn, boardingheuse, and lodginghouse keeper shall

- have the right to enter penceably the premises used by his

guest, boarder. lodger. or tenant in such hotel. motel, inn,
boardinghouse, or lodyinghouse withour liability to such guest,
tenant, boarder, or lodger for eonversion. trespass. or foreible
cutry. An eutry shall be considered penerable when aceom-
plished with a key or passkey or throngh au unlocked door
during the hours between sunrise and sunset,

This seetion does not apply to:

1. Any musical instrament of any kind or deseription which
is used by the owner thereof to eurn all or & part of his living,

S—ny-prustiativororthopadivappllan-perionally.uied-

Commpent. Section 1861 is superseded by Section 186la as amended.
See Section 1861a and Comment. Section 1861 has not been retained because

it was unconstitutional. See Klim v. Jones, 315 F. Supp. 109 (N.D. Cal.

1970) (three-judge court); see also Oray v. Whitmore, 17 Cal. App.3d 1, 94

Cal. Rptr. 90k (1971).
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Civil Code § 186la (amended)

Sec. 2. BSection 1861a of the Civil Code is amended to read:
1861a. {(2) Keepers of furnished and unfurnished apartment houses, apart-

ments, cottages, er bungalow courts , hotels, motels, inns, boardingpouses,"and

iodginghouses shell have a lien upon the baggage and other property of value

belonging to their tenants or guests, and upon all the right, title and interest
of their tenants or guests in and to all property in the possession of such
tenants or guests which may be ia-sueh-agmnent-heuse,-apﬁitmant,-aattagé,m

er-bungaiev-eswrt on such premises., for the proper charges due from such

tenants or guests, for their accommodation, rent, services, meals, and such
extras as are furnished st their request, and for all moneys expended for
them, ot their request, and for the costs of enforcing such lien.

{b) Such lien may be enforced only after final judgment in sn action
brought to recover such charges or moneys. During the pendency of the pror-'
ceeding, the plaintiff may take possessiocn of such baggage and property upon
en order issued by the court, where it appears to the satisfaction of the

court from an affidavit filed by or on behalf of the plaintiff that the plain-

tiff's claim is probably valid and that the baggage or property is about to be

destroyed, substantially devalued, or removed from the premises. Ten days
written notice of the hearing on the motion for such order shall be served on
the defendant and shall inform the defendant that he may file affidevits on
his behalf and present testimony in his behslf and that if he fails to appear
the plaintiff will apply to the court for such order. The plaintiff shall
file an undertaking with good and sufficient sureties, to be approved by the

court, in such sum as may be fixed by the court. Upocn such order, thé plainbiff
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shall have the right to enter peaceably the unfurnished-apariment-housey-apari-
reBby-sotiagey-or-bungalew-eeurt premises used by his guest or tenant without
1isbility to such gqest or tenant, including any possible claim of 1iability
for conversion, itrespass, or forcible entry. The plaintiff shall have the

same duties and liabilities es a depository for hire as to property which he
takes intc his possession. An entry shaell be considered peaceable when
accomplished with a key or passkey or through an unlocked door during the hours
between sunrise and sunset.

{c} Unless the judgment shall be paid within 30 days from the date when
it becomes final, the plaintiff may sell the baggage and property, at publie
auction to the highest bidder, after giving notice of such sale by publication
of a notice containing the name of the debtor, the amount due, a brief descrip-
tion of the property toc be sold, and the time and place of such sale, pursuant
to Section 6064 6061 of the Government Code in the county in which said

apartment-heusey-apartwenty-aottagey-or-bungalow-esurt the premises is situated,

and after by mailing, at least 15 days prior to the date of sale, a copy of
such notice addressed to such tenant or guest at his residence or other known
address, and if not known, such notice shall be addressed to such tenant or
guest at the place where sueh-apartment-heusey-apartmenty-eettagey-er-bungalew

esurs the premiges is situated; and, after satisfying such lien out of the pro-

ceeds of such sale, together with any reasonable costs, that may have been
incurred in enforcing said lien, the residue of said the proceeds of sale, if

any, which has not been claimed by such tensnt or guest shall, upen-demard-made

within-pik-months~-after-sueh-saley-ke-paid-o-suck-tenant-or-guest;-and-1f-nak

demsrded within six-mentke 30 days from the date of such sale, said-residues
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if-anyy-skall be paid into the treasury of the county in which such sale took
place; and if the same be not claimed by the owner thereof, or his legal repre-
sentative within one year thereafter, it shall be peid into the general fund of
the county; and such sale ghall be a perpetual bar to any action against said
keeper for the recovery of such baggage or property, or of the vslue thereof,
or for any damages, growing out of the failure of such tenant or guest to
receive such baggege or property.

Lgl When the baggage and property are not in the possession of the keeper

a8 provided herein, sueh the lien provided for in this section shall be enforeed

only by writ of execution.
This-aeetiaa—éeea-nat—a@ply-taé
Ga}--Any-mmsieal-instruaeat-ef-aay-kind-er-deseriptiea-whiah-is-used-by
the-ewner—thereef-te-easn-a;l-am-a-part-af—hie-living1
{b)--Any-prasthetie-e@-arthspeéie-appliaaee,-er-any-meéieias,-drugy-er
maﬂieal-equipmeat-sr-hea;th-ayparatua,-parssnal&y-used-by-a-teaaat-sr-guest,
ar-a—manber-a#-hés-?amily-whe-is-residing-with-hime
(a)--‘Ia‘nleeand-kitshea-?mitm,-iaeluéing-ena-rehigarate?,-washing
maehine;—aewiag-maehiae,-atsvei-bedream-furniture,-ene-everstuffe&-ahair,
aae-davenpemt,-ene-ﬂiaiag—tablg-anﬂ-ehairs;—aaﬂ-a;sgfal&-tesls,-instruments,
alathing-asd—beeksqusea-by-the—tanaat-ar-guast-in-ga;niag-a-live&ihee&;-beds,
bojdiag-ané-beésteaﬂs,-eil-3a$atiaga-aaé-érawinas-drawn-er-yaiatea-by-aay
EEnber-si-the—ﬁbmily-ef-the-teaan#-er—gussty-ané-aay-familp-ps@tra;ts-snd
their-Ropeasary-£Eazon
Eé)--Ail-ether-heuaeheld;-table-er-kitehen-furaiture-net-expressly-nen-
tiamed-in-paragragh-ée),-ineluﬂing-but-nst-limited-te-radias,-televisiea-setn,

phsnegsaphs,-ressr&s,—meter-vehieles-that-aay-be-stared-en-the-premises-exeept
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se-mueh-of-any-sueh-artieles-ag-may-be-reasorably-suffieient-to-satisfy-the
itien-previded-for-by-this-peetions-and-preovided-furthery-shat -gush-1ien

(e} The lien provided by this section shall be secondary to the claim

of any prior bona fide holder of a chattel mortgage on and the rights of a
conditional seller of such articles, other than the tenant or guest.

L{l Any property which is exempt from attachment or execution under the
provisions of the Code of Civil Procedure shall not be subject to the lien

provided for in this section.

Comment. Section 186le has been amended to extend its provisions
to keepers of hotels, motels, inns, boardinghouses, and lodginghouseé.
Former Section 1861 provided a lien for such keepers, but this lien was
uncenstitutional since there were no provisicns for & hearing prior to imposi-
tion of the lien or for exemption of property exempt from attachment. See

Klim v. Jonee, 315 F. Supp. 109 (N.D, Cal. 1970){three-judge court). See aleo

Gray v. Whitmore, 17 Cal. App.3d 1, 9k Cal. Rptr. 9oL (1971). The amendment

of Section 186la standardizes the provisions for all keepers whether they
are innkeepers, motel keepers, or apartment keepers. A provision requiring
the court to determine the probeble validity of the plaintiff's claim has been

added to satisfy comstitutional objections. Cf. Randone v. Appellate Dep't,

5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971); Blair v. Pitchess, 5 Cal.3d

256, 486 P.2d 1242, 96 Cal. Rptr. 42 (1971). The duplicative listing of exemp-
tions from execution has been eliminated as unnecessary since the last sentence
of Section 186la incorporates all exemptions from attachment and execution.
See Code Civ. Proc. §§ 537.3 and 690.1 et seq. The former requirement that

the plaintiff publish notice four times has been reduced to one publication;
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the former - requirement that the plaintiff hold the residue of the pro-
ceeds from sale for six monthe has been changed to require the plaintiff to
turn over the remaining proceeds to the county within 30 days. These changes

conform Section 186le to the provisions of Civil Code Secticn 1963.50{b).



