#16.150 , 2/16/73

Memorandum 719
Subject: Study 36.1530 - Condemneticn {Compensation for Divided Intarests)

Entraduafiaﬁ

This memorandim 13 the Firat ln s series that will deal with the extremely
conplex and §irficull problems that srdse in eminent domain casges where there
iz divided ownershiv of the condemnsd properby.

This memorandum deals with the initial queation of the besic veluation
approach to be applied to such property. It indicates that the majority of
states adhere to the undivided fee rule with its substantial problems. It
next enalyzes the California law andlita efforte to owercome the problems of
the undivided fee rule through the Lynber approach. It asuggests that the
Lynbar appromch is pot wholly satisfectory and examines the possibility of
adoption in Caiifornia of the separate valuation of interests spproach current
in a minority of jurisdictions and {n Cenada. The memorandum concludes that
no one of these rules ls really sdequats and proposes & podified Celifornie

rule.

The Undivided Poe Fule

The cverwhelming sajordty of jurisdictione in the United States adopt the
approach that, where properiy fsken by eminent domein iz sublect to divided
interests, a lump sum sward should be wede for the property as a whole as if
it were unencumbered and then, in & second-phase proceecding (iﬁ‘which the
condernor does not perticipsbte], the awerd is aﬁportimneé smeng the owners of
the individual interests., The following discussion of the undivided fee rule
ig drewn primarily from i L. Orgel, Vsluation Under Bminent Domein §§ 108, 112

(1953).



Tn estimating cowpensation to owners for iand held in divided ownership,
the statutes snd the judicisl decisions usually require ikat compensatlion be
firet egtimated in one gross amount and subsequently apportioned. These rules
have their roots in ressons of Juﬂicial procadure and administrative polley
gince they make for spaedf‘canﬁamn&tion and precision in forecasting the
probable cost of acquisition.

In ﬁhe pregent atudy, wo are primarily interested in the incidence of
these rules of procsdure on the vaiuvatlon process. For it rsrely happens
that the lump sum sward iz precisely equal elther to the sum of the market
values of the divided interests or to the losses imposed on the owmers of
the separate interests by virtue of the condemnatlion.

I+ is difficult to state any general rulez by which one mey determine
whether or not the market vealue of s fee simple would approximate ijhe total
amount of tbe damages euffered by tﬁe holders of the divided interesta. It
1s possible, however, to distinguish between situstions vhere the market value
of the fee simple would typically be & rough measure of sgegregate damages,
situations whefe it would typically fsll ahort of such a measure, and situa-
tions where it would greatly exceed the desired total.

The first situation ie perhaps best illustrated by that of marketable
land subject to a usual type of mertgage. In the condemnation of this land,
it would generally be both simpler and more accurate firat to base the total
avard on the estimated merkst value of the land free of the mortgage, then to
sllocate to the mortgagee such a porticn of this avard es will liquidete his
ciaim, and finally to give the balence to the owner of the equity. To be
sure, it is easy to prove thai this procedure cannot result, except by
eccident, in a Erecise-indemnifieatimn of the two claimante. But equally

serious insccuracies would be likely to result from independent attenpto
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firast to assess the dameged of the mortgagee, then to assege the damsges of
the mortgegor. The only plsusible wey 10 azsess the latier's demeges in
moet cases would be to estimkte the markst value of the properiy subject to
the mortgeze. While this could Be done with resscoe™le sccuracy in many
feal egtate markets withFrespeeb to mortgages of atendsrd types and emounts,
it could not b2 dona successfully in other cases wherze & markst for eguities
1s rot sk well reiabllshed ‘a3 15 the merkel Tor & féé gimple.

How et ug nobe 8 {ype of oase where an sverd of the msrket value of the
undivided ownership might-greatly grceed the totﬁl demagzes sulfered by the
owners of the separate interests. Suppose that Blackacre, g country estate
lying on & public highwey, 15 owned in fee simple apd that the owner of this
estate, who sleo owna Whiteacre, an adjecent reeidentiel property lying far
beck from the publiiec rosd, sells Whiteacre nlong with an essement of way
through Blackscre, this easement affording the only convenlent eccess betwvesn
Whiteacre and the pubiic road. Subseguent to the sale of Whiteacre along
with the easement in Blackecre, another public rced is constructed immediately
sdjacent to Whitemcre. Tou the owner of Whiteacre, the esaement of way through
Blackscre now becoues of relatlvely little value; yet the exiatence of thie
easement may materlally depress the velue of Blackacte both to its owner and
to any prospective buyer. If Blackecre vere now to be condemned snd if the
condenncr were required to pay a totrl award based on the market value of
Blackacre s an uvndivided fee simple, thir sweid might well greatly exceed
the pum of the dsmages suffered by the owner of Blackascre and by the owner
of Whiteacre.

Finally let ua conslder = cage where the alloceted market value of the
fee gimple would fall far short of indemnifying the owners of the separate

interests. The sawe illustratlon that has just been given will illustrate

o Ju



L

this polat. Suppose that the sasement of way through Jlackacre which has
been conveyed ho the owner of Whilogors hes u50%t neen rendered valusless by
the construction of a uew roed. Supposs also that the subjechion of Black-
gcre o this easement deess not soviously reducs ivs mmrket value. In that
case, 6 totsl award bosed on the parket velue of 2 fee_aimple in Blackacre
would lmvs Lo hé sgaigned aimost enbireiy to the cwner of Blackacre in
order to glve ko Dol ihﬁLﬁiiﬁﬁ. Thie woaid oete a very suell balence
for the owraer of ¥Wniteesre, whose eatire properdy ney have been renfered
both useless to him and unmarketable because 1t hes no accegs Lo a public
read.

Where the Glsparity between the value of the undivided fee and the
aggregate of separate interests is vbvicus, the cowts in some classes of
cases, bubt not in =11, will depart -from the doctrine that the value of the
undivided fee is the baels of the awverd. They have done 5o in the cases
dealing with the condempetion for 3ﬁreet purposes  of lend uneapumbered by
easementa of way since, iz theae ceses, the sum of the zerarate value of
the interests in the land is nobably less than the valus of the unrestricted
fee. In a few opinlonz, they have intimated thet they would essess compenssa-
tion on the baajs of indcpendent veivations of the separate intereats if it
sppeared that these inferests werse in sum vorth nuch more than the undivided

fea.

B3

In the mejordiy of cesso, 30 is weobaniy Lroe that the diserepancy
between the uneuncumbsred fee velve and the sum of the zeparete valuee of
the divided interests is not Besricus, snd the courtz are justified in

making & lump swr award. But, aven in these ¢ssea, vhile the courts

purpcrt to pay po sttentlon o the divisien of ownership, one sunpects



tbat the admiassion of evidence of the velues of the separate interests,
prior to the determination of the undivided fee value, net infraguently
leads the tribunel to estimetz conpensation with an eye to the subse-
gwent spporticnment.

As the foregeing snalysis from Orgel indicates, there has been con-
cern with lnequities in compensetion imposed by the undivided fee rule,
4 P. Nichols, The law of Eminent Domain & 12.36[2] {1971), summerizes
this concern asg follows:

The method of valuation based upon the undivided fee has

been criticized where there was & great disparity between thes

value of the undivided fee and the aggregate value of the

separate interests. Valustion of the separate interests, under

such circumstences, has been held constitutional. [Citations omitted.]

It hes, in fact, been intimated that where the undivided fee

rule cperates to the prejudice of the interest of the condemnse

it might be considered unconstituticonal. [Cltation cmitted.]

The way in which Californis has dealt with these protlems is, to say the

least, novel.



felitfaornis Law

Until 1935, the onlv indicaticon of now Unlifornis wreatad the problem
of divided irnteres.s wes Code of Givil Precedure Section p2ud:
1245, The courh, Jury o referse must hesr such legal testimony

ag mey be oflerzd by any of the pariiss to the nrocseding, and there-
upon st ascertaln and agaags’

-

1. The value of thz preperty sought to bs- condemnad, ond agll
improvements therson perteining to the realty, and of sack and every
geparate egiate or interest thersin; 17 1t consists of different
parceis, the value of esch parcel and esch estate or interest therein
shall be separately mesessed.

Wnile this szction appears to have sdopied a rule requiring separate valuae

tion of the individusl interests rather than a twe-phase proceeding such ae

is required by the undivided fee rule, there were no appellate cases that
make this clear. Those who practiced in the field prior to 1930 essert that
there was no uniform method of conducting w condemnation trial whare there
were divided interests in property being taken. At times, the court would

Join all parties and treat the fees as though it were unencumbered; on occa-

giona, the interested parties would have their sctions tried separately;

and in still other instances, the Jury would return the separate valuations

of the separate interests in one verdict. In reellty, the procedure adopted

depended upcn the particular judge hesring the case or area of the state

where it was tried.
In 1939, Code of Civil Procedure Section 12U46.1 was enacted to read:

1246.1. Vhere there mre twe or more estates or divided intersats

in property sought to be condemned, the plaintiff is entitled to have
the amount of the sward for said property first determined as hetween
plaintiff and all defendantz cleiming any interest therein; thereafter
in the same proceeding the respective rights of such defendants in and
to the award shall be determined by the court, jury, or teferee and
the award apporticned secordingly. The costs of determining the appore
tionment of the sward shall be allowed to the defendsnts and taxed
sgainst the plaintiff except that the coste of determining any issue

as to titie betwzen iwo or mors defendants shall be borne by the de-
fandants in such preportion as the court may direch.
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Because condemnore in Taliforcls now beve « cholna, thay almoat invarlably

i

gselect the tywo-stuge proosduss Daranse of 1t8 adnindstrasiive convenience

for them. This iz ot true, of couess, whiere they sse thel they can srrive

i

gt & mmelier eward by sepnrale valuatlon of Lhe upd.ovidusl intersehs.

Following adoption of Scciicr 1286.%1, numerous onaee indicated that
Califorriz had zdopted the undividen fon vuls;
Mlhe proporiy o e lwoveloed gx 17 owned by a alangle peraon,

regardiess of ceparate loteveste therein. [Feeple v, 4, & B, Homee

vuilders, Iac., b2 Cal. App 24 105, 107, 290 F.od 53, (19561}, ]

in determining ihe wmount of fhe award, Lhe gensral, ryls iz that tha

mgrket valus iz io be determined by corsldaring the property 83 & whole
&

end a3 i owWwhmd Uy one pergon, regerdiess of the separate interssts
therein. [El Monte Schogl Digt, v. Wilkins, 177 Cel. App.2d 47, 5455,
1 Cal. Rptr. 715, (1960}, 4

Where there are separale intercsts in the land taken, the property
is to be valued as if owned by & single person, regerdless of the
separate interesis therein, subjiect to epportionment. [Coats Mesa
Union Scheol Dist. v. Security Firat Nat'l Baak, 254 Cal, App.2d &,
11, 62 Cal, Rptr. Lid, T1967Y. 1

However, in 1867, the Leading case of Pecple v, Lynbsr, Inc., 253

Cal. App.2d 870, 62 Cal. Rptr. 320 {1967}, ueme dews. The cese iz attached

aa Exhiblt I. Lynbar held that prior court cxpreseicns of the undivided

fee rule were dicta and not eppileable; that Hection 1245.1 iz a procedural atate
ute only, embodying & two-stage t-*e) Bub not neccscerily the undivided fee

rule; that use of the undivided fee ruie ignores market reality in ceses

where the value of the whole as encuubered differs from the value of the

whole in ap unsncvitored atater nad thut, since “ho Constitution reguires

thet sach owner of property or & property inbarsst be compeassted for his

loss, the undivided fee rule may viclate this constitutional principel

when applied to a aituation whore the vsiue of She fee as ancumbered sxe

ceeds the value of the fee in ar unencumbored state,



e test snuncisited in Lynbar sppears to be a sirict market value fest:
the condemnaticn award should be based on tre value the fee 55 ancumbered wouid
have on the cpen mariet.

Subject to certelr wimitetions whisn are not here pelevant, to arrive

st thie value one must teke inteo -onnicerstion sl these things upon
which such pariics, desling with esch other in the open market, would
reponably rely.  [Gltstien omitted.} For this purpuse e property,
together will 41l of its compensseble attribuses, nust Le valued &5 the
congemnor Tinds it, includding without limitation thereby, the state of
its title, and in this case, the Tidewater ieasehold. [Citations omitted, ]
Wa say thi& hecanse this very valugble lesgehold is one of the things
which such & buyer and seller wonld consider in the open market in

fixing the price at which the cwnership of the proverty would be trana-
ferred. To suy that the oxistence of suck a Lease should be ignored

by resorting to the legal ficticn and legal pretense of & single

owner is to lgnore the realitles of the market place. [Footnote cmitted. ]}
If compensation is to be Just and if the property owner is to be made '
whole for the involuntary loss of his property to the state, this cannot
be permitted to happen. {253 Cal. App.2d at B81-B82, 62 Cal. Rptr.

at (emphasls added). ]

The holding in Lynbar that property subject to a leashhold should be
valued in 1ight of the favorable leasehold has both case and stetutory
precedent. The Celifornis Bupreme Court has held that, in & case involving
the condemnation of property subject te o favorable leusehold, the mppraiser
could valus the fee with the bonus valus of th: lessehold sdded:
ruale that inemma foom propety in the way of rents

be coneidered 1o arriving at the messure of com=

to
4 for the taking of property. [Pecple v. Dunn, 46
7 P.2d Géh, {1@1F {Exhibit I attached}. )

[T}t is the geners
is » proper 2lemen
rensation to be p

53
Cal.2d 639, Gh1, 2

\Q?i*ww

Likewige, Evidence Code Section BLY providea ia nertinent part:
¥ P Fa ?

817. When relevant to the detemminatlion of ihe value of
property, & witness may take info account as a basis for hie opinion
the rent reserved and cther terms 8nd circumstances of any lease which
included the property or property interest veing valued or any part
therenf which wee In effect within a reasonable time before or after
the date of valustion. . . .

Cases following Lynbar have, in dictum, cited Lynber with approval.

See, e.2., 3sn Prancisco Bay Area Rap:d Transit Dist. v, McHeegan, 265

Cal, App.2d 263, 7L Cal. Rptr. 204 (1968}, and City of Sants Barbara v,

IS o



Petrae, 21 Cel. App.3d 500, 28 Cal. Hptr. 635 L1971}, {ze alse County of

Los Angeles v. American Sav, & Loan Rss'n, 26 Cal. App.3d 7, Jal. Rptr.
{1972} {attached sz Rxhibit YTI) for av interssting discussioh of the
merits of the wndivided Ixe rule, Lhz pepars e veluation of dinterests ap-
proavh, and the Lynoar ruls.
Tha Lynbar app .w,,e;"v;.yﬁiie it arp=ar3 1o ap=rete edeguately in situs-
tiens whers the veiue of the whale is zavonced by divided interesis, presents

T

the wheoie 33 dimlaishec by the aexizsence of

Feay

problems wherve the walus o
divided interssis., Diotow in s poriien of thz Lynber eplnlon denylng a peti-
tion for rehearing unfortunstely adopts the position thai & strict market
value spproech would be eppliceble in such a situstion

If the actusl rent under the exizting lease i3 above the fair market
value of the percel taken, ordinesrily the failr market value of that
parcel will be snhanced and the condemnor must pay more for it by
way of just compensation. If, on the other hand, the sctual rental value
under the existing lease is lLess than such fair rental velue, ore
dinarily the fair merket velue of the parcel taken will be reduced
accordingly and the condemnor then pays iess by wey of just comie
pensation, In either event She condennor pays for what it takes

in the condltion the parced wes on the date of valustion or condi-
tion. [253 Cal. App.2d at 8Bh, 62 Jal. Rpir. at {emphasie in
originell). ]

This comment was the hasis of an attseck on the Lynbar approach by Horgen

& Edgar, Lessehold Valuation FProblem ir Eminent Domain, 4 U.8.F, L. Rev,

1 (1969). The more conaidsred commentery, however, jndicates not that
the Lynbar appreach should be sbandoned, but rather that it should be
uged in those cases where the value of fhe whele would be enhanced by
divided intereats: in other ceses, the undivided fee rule weuld control.

bee, e.p.. Hote, The Urdivided Fee ZJule in Californis, 20 H&stings L.J.

TLT? {1968); Kanner, And Now for s Word Frem the Sponscr! vecgle v, Lynbar,

Inc., Revisited, 5 U.5,F, L. Rev, 3¢ {1970}: Compent, Negutive Leaseholds:




tie of Lua Angeles,

. i P o ¥, r e = = s
20 Cal, App.33 390, 33 6.6, Tal. Bty . n.a (1572} :

oy h

IF peal properly worth DLD0.000 ‘a2 sublecd o 2 lesse at
the econcmic rent, the lease-~by definition-~iy neither 2 hure
den on the lssses, nor doss 0% have any bonus value. The owner
of the property therefore recol entilre award, $100,000.
of $2%.000 then, if the

If, howsver, the ls 5
lew is to keep she promise of fne Lynbe
will oniy suffer e Judgment of §75,000. This nowsver, means that
the court will be 25,000 shert waen, after the rondemher is dise
charged, 1t attempis to award both the lessor and the lessee just
compensation for thulr respective interssts. This result is used
88 the redoctioc ad sbsurdum In Horgan and BEdgar [citation cmitted],
Mr. Kenner [citatfion uwitted] arques persuasively that the holding

of Lynbar campels no such absurdity.

There are other preoblems, however, even with a Lynbar-undivided fee
cemibination appromch. Suppose, for exammple, the fee is subject to mn
easement that decreasss its value and yet, at the same time, 1s sublect
to & favorable lease of the Lymbar type. Application of either the Lynbar
or the undivided fee rule will fall to adequately take into account both
the interest of the lessor and the interest of the essement holder. This
will probably be true of most cases where ther: are ssveral interests in
the property belng taken.

The Lynbar-undivided fee approsch is also incapeble of dealing with
the situation where thaz interest in property does not affect the fee at
all and yet ie quite velueble to the owner of the interest. Typicel of
this situstion is the easewent that doee not burden the servient tensment
and yet 3Uppiie& the only access to the dominsnt tepement. Since Lynbar
looks to the value of the fee as ancumbersd, it would compensate at the
strajght fee value, The tobal sward must then be split beﬁweén the owner
of the feeland thz owner of the easement; one or the ciher {or both) will
be denimd full coppenzation for his intersst,

e
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Separate Valuation of Interests

The foregoing examples 1liustrate the inmdequacies of both the undivided
Tee rule and the Lynbar rule. They suggest thet pe.haps a more fair method
éf valuation of prcperty'auhject to divided intersste is to value each interest
separstely and méke the award on that besis. This wouid 2180 be procedurally
and ecoﬁomically simpler fér tbe individual property‘owner since he would be
required to particlpate only in his part of a one-stege proceeding.

The juriasdictlons that have sdopted the approach of separate valuation
of interests in thils country are in a distinct minority. Arizona, Georgle, and
Utah have done so through court implementation of statutes similar to Califor-
nia‘s Code of Civil Procedure Section 12L48, supra (the only California law
prior to 1939). The other states that have adopted the separate valuation
technique {such as Maryland, Massachusetts, Missouri, and Nebreska) have done
80 on & limited basis only where sepRrate veluation would yield a substantial-
ly different Fotal award than the undivided fee rule, whether greater or 1&59.7
Maryiand Rule U19(g) provides express authority for such an apprecach:

The inguisition shall set forth the amount of damages, if any, to
which each defendant or class of defendants is 2ntitled or, 1f the ecourt
so orders, the totel smount -f damages ewarded or both.

Jurisdictions outside the United States make extensive use of the separete
valuation of interests approach. For example, the COntario Expropriations Act,
Section 16 provides:

Where there are more separate interests than one in land, other
than the interest of & securlty holder or a vendor under an agreement
for sale, the market value of each separate interest shall be separately
valued.

In this connection, the law Reform Commisaion of British Columbia, Report on

Expropriation p. 135 {1971}, should be of interest:

s e



The present practice in British (olumbis appears to be to velue
different interests In land separately, excep: in the cese of mortgages
and agreements for gale. Where there is a mortgage or agreement for
sale, the smount owing is calculated and deducted from the over-all
market value of the land; the mortgagor or purchaser, &s the cmse might
be, L5 then entliled to the halence,

The reason for separste valusiicns is thet separate interests may
have different standards of velue. This has been long-recognized in ex-
propriation law. Thus, the totality of the values of the various separate
interests in a parcel of land may exceed, or be less than, the market
value of the jand, &s an undivided fee.

The Ontaric Iaw Reform Commission recommended that the expropriation
statute should make clear that separate valuations should be made where
there are different interests, except in the case of mortgages and
vendors' interests under agreements for sale. This recommendation was
implemented in the Cntario statute. The Ontaric Commission aleo recom-
mended that, where such separate valuations are made, they should be made
&t the seme time and by the same btody, but this proposal was not imple=
mented.

The Clyne Commission recommended that all interests be valued sepa-
rately, and by the same Judge and at the same time.

We propose, as the Clyne Commission did, that all valuaticns should
be separate. This is particularly important in view of our proposal on .
mortgage valuation, which is discussed at length in Part G of this .
chapter. '

Accordingly, we recommend:

Where there are separate interests in land, the market value of each
should be determined separately.

There are real problems with separste valuation of interests, however.
To begin with, separate interests that affect value can be easily created by
contract with the eim to increase the damage award in condemnation. This was

the concern of one dissent to People v. Dunn, supra, {Exhibit II). Any time

we depart from a strict undivided fee rule,this problem canraéise.

Separaﬁe valuation can also fail to provide adequate compensation where
the separete interests are legltimately created. BSuppose, for example, that
the fee ia severeiy burdened by an eseement that is of little value tc the

owner of the esgement ut is more in the neture of a convenience to him.

el



Separate valuatlon of earh inferest would resvlt in 3 very low award to the
fee owner and Little or pething Lo ﬁhe owner of the eassment. This could be
quite unfair tc the fee cwner who m’ght easily ve able to extinguish the ease-
ment for & small amount &nd have ¢ readily salabie and valuable full fee,
absent the Interruptlon by the condemnation. Mereover, 1t might well be that
the easement is nf tremendous value to the easenent holder, yet would be un-
saleble on the marget because it has wuliue only for him; he would get nothing
under a separgte valuation formule. Neither of these problems srlses under the
undivided fee rule.

Perhaps the greetest dravbacks to & separate valuation approach for our
purposes &re lta procedural ranificétions. Under either an undivided fee tesat
or the Lynbar test, the veluation of property is conducted in a two-stage
cperation. The first stage is the only stage the condemmor is 1nvolved in to
provide a aingle lump-sum award. The condemnor is not forced to litigate each
individual interest. It is not forced to spend the time and money involvad
in individusl eppraieals and negoiiation and other tdministrative burdens.

Moreover, it would appear that, in the vast majority of the cases, sepa-
rate valuetion trials for each Iinterest would be wasteful, for the property
ownere have elther agreed how the award 1s to be split or their contracts
(E;E;’ leases) prescribe how it is to be split if at all. In these situations,
‘n Tirst-stage trial as to total value is obviously the best way to proceed.

Finally, "some sorts of interests almply should not or cannot be valued
separately.. Exsmples of these are mortgages, rights under sale contracts, and
options to purchase, which might well be simply deducted from the awari to the

owner



Staff Propossl

Each of the three nejor approaéhcs 1o valueiion of property subject to
divided interests discussed 1: this memoranium--the undivided fee rule, the
Lynbar rule, and the separfte valuation rule--~hes serious dravbacks, both
subetantive and procedural.

Apart from sdopting one of these approaches wnolesale, with its particular
problems and advantages, the only reelistic nope for improvement the staff
can visualize is to take the California law and rid it of some of its worst
featurea. The staff propogal is to codify the undivided fee-lynbar mix
preeently in effect in California but to remedy the obviocus defext® 1in the
existing Californim law. A draft étatute to sccomplish this objective is get
out as Exhibit IV.

Respectfully submittegd,

Nethaniel Sterling
Staff Counsel
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cm 6l . CWMTI(H FOR D_IVIDED mms .l - [] L4 ! » L] L] L] L L] L]
Article 1. QGeneral Prpvisicns. e s e e & s s st e s e s e s s

§ 1250.010. Procedure for compensating divided interests. .

§ 1250.020. Amount of compensation for divided interests. .

§ 1250.030. Costs of apportionment among divided interests.
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CHAPTER 6. COMPENSATION FOR DIVIDED INTERESTS

Article 1. General Provisions

-

§ 1250.010. Procedure for compensating divided interests
' 1256.01b. Where ‘there sre divided interests in property acquired

by eminent domain, the ;.mount of compensation shall be firat detarmined
as detween plaintiff a_nci all defendants claiming an interest in property.
Thereafter, in the same proceeding, the trier of fact shall determine
the respective righte of the defendents in and to the amount of compensa-

tion averded and shall apporticn the award accordingly.

Comment. Section 1250.010 is intended as & procedural section enly,
sdopting & two-stage valuation procedure vhere there are divided interests in
property. Cf. Pecple v. Lynbar, Inc., 253 Cal. App.2d BTO, 62 Cal. Rptr. 320
(1967). It ie the same in substance as the rirst sentence of farmer Section
10U6.1 except that the procedure may no longer be imvoked at the option of

the plaintiff but is now mandatory in ell cases.



§ 1250.020.  Amount of compensation for divided interests

1250.020. (a) Subject to subdivision (b} where there are
divided interests in property scquired by eminent demain, the amount
of compensqtion shell be baced on the value of the property as if it
vere cwmed by o single person in an undivided state.

(b) Where the mggregate value of all the interests in the prop-
erty exceeds the amount provided in subdivision {a)}, the amount of
compensation shall include an emount sufficlent to compenssate all the

interests in the property.

Comment, Section 1250.020 provides the general rule for the amouﬁt of
compensation to be determined in the first stage where there are divided

interests in the property taken.
Bubdivision (a) states the bvasic rule of the undivided fee, long &

feature o: California law, See, &.z., People v. 8, & E. Homebuildera, Inec.,
142 Cal. App.2d 105, 107, 298 P.24 53, (1956); El Monte School Dist. v.

Wilkins, 177 Cal. App.23 b7, 5&-55, 1 Cal. Rptr. T15, (1960}; Costa

Meaa Union School Dist. v. Security First Nat'l Back, 254 Cal. App.2d &4, 11,
62 Cal. Rptr. 113, (1967). Of course, where the condemmor seeks to
acquire only a limited interest in the property, as ;n the case where tha
condemnor aiready owns an interest in the property end seeks only the
remainder, the compensation required by subdivision (a) 18 not the value of
the undivided fee but only the value of the "property acquired" as if held
in an undivided state. Cf. Federal Oil Co. v. City of Culver’City, 179 Cal.

App.2d8 93, 3 Cal. Rptr. 519 (1960); County of Los Angeles v. American Sav.

& Loan Aes'n, 26 Cal. App.3d 7, Cal. Rptr. _ (1972).

Subdivision (b) provides Zor compensation of emounts in excess of the

undivided fee value provided in subdivision (a). Prior law allowed such

-



§ 1250.020

amounts in excess of the undivided fee in cases wheret the value of the fee

was "enhanced" by the existence of an interest. See People v. lynbar, Inc.,
253 Cal. App.2d 870, 62 Cal. Rptr. 320 (1967); see also Pecple v. Dunn, 46

Cal.2d 539, 297 P.2d 964 (1956). Subdivision (b) expends this rule to make
clear that the existence of intereste of value should be compensated regard-

less whether they serve to enhance or diminish the vailue of the fes,.



§ 1250.030. Coste of apportionment among divided interests
1250.030. The costs of dgtefmining the epporticoment of the award
ahaii.be=allowed tc{the defendants and taxed against the plaintiff ex-
cept that the costs of determining any issue as o title between two or
more defendants shall be borme by the defendants in such proportion as

the court may diredt.’

Comment. Bection 1250.030 is the came ae the second sentence of

former Section 1246.1.

e



