#36.50 11/16/72
Memorandum T2-=T5
Subject: Study 36.50 - Condemnation (Just Compensation--Compensation for
Property Taken or Damaged)
SUMMARY
The policy questions involved in the problem of just compensation and
measure cf damages in eminent domain are complex and interrelated. Exhibit
I is a preliminary draft of the nucleus of a compensation statute. {Exiet~
ing provisions that would be superseded by this draft appear as Exhibit Xrl.)
The preliminary draft is intended to raise the major policy gquestions ine
volved in the award of compensation for property taken and for damages to
the remainder in the case of a partial taking. The related matters of the
so-called additives such as moving expenses, business losses, litigation
costs, interest, mnd the like are reserved for subsequent memoranda. Like-
wise, the problems of divided interests, evidence, and similar matters bear-
ing on compensation are also deferred. This memorandum 15 concerned exclusivee
ly with the determination of market valu; of the property taken and damages

to the remsinder.

ANALYSIS

Measure of Compensation

Existing law compensates the owner of property taken by eminent domain
on the basis of the fair market value of the property. This is not the only
possible measure of valuation, however, as the attached research study on
"The Market Value Concept” indicates. Two possible alternatives are (1) the
value to the taker and {2) the value to the owner. The notion of awarding
compensation on the basls of the value to the owner 1s on its face attractive.
However, the research consultant concluded-~and the staff agrees--that,
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desplte its weaknesses, the market value standard should be retained es the
basic standard in eminent domain cases. Such a standard is probably more
objective and ascertalnable than either of the altermatives. In addition,
if it is combined with additives such as moving expenses and refinancing
costs, it will amount roughly tc the value of the property to the cwmer.
Thus it must be stressed that sdoption of A market value standard does not
preclude provision for compensation for incidental losses; indeed, it con-

templates that those  additives will be provided if possible.

Falr Market Value

Assuming that the merket velue standard is retained as the basic stand-
grd for compensation of property taken, there remains the problem of adequate-
ly defining this standard. The Californie Supreme Court has defined market
value as:

[Tlhe highest price estimated in terms of momey which the land
would bring if exposed to sale in the open market, with reasonable
time allowed in which to find & purchaser, buying with knowledge of
all the uses and purpcses to which it was adapted and for which it
was capable. [Sacramento etc. R.R. v. Heilbron, 156 cal. k08, 403,
10k P. 979, 980 (1909]).]

This definition highlights four major problems that have arisen in determin-

ing the merket value: (1) "highest price,” {2) "estimated in terms of
money," (3) "the land would bring," (%) "all the uses and purposes . . . . for
which it was capable."

{1) Highest price. The "highest price" rule is criticized in California

Condemnation Practice {Cal. Cont. Ed. Bar 1960) on pages 42 and 43 as follows:

One California case has determined that "market value" is the
highest price, estimated in terms of money, that the property would
sell for on the open market, allowing a reascnable time to fingd a
well-informed buyer familiar with the uses for which the property
can be adapted. State v. Ricciardi {1943} 23 €.2¢ 390, 14k P.2d
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799. In Ricclardl the Court stated that actual value is established by
market value. Yet, it 1s doubtful that falr market value is the "high-
est price" obtainable for the property. "Ricciardi followed Sacramento
etc. R. R. Co. v. Heilbron (1909) 156 ¢. T0B, 10% P. 979, in adopting
the "highest price” rule. Heilbron has been clited many times, but
only Ricclardl specifically adopted its rule of the "highest price."

A "highest price" rule raises serious practical problems, for no
appraiser can fix with reasonable certainty one single amount as the
"market value" of the property. His appraisal necessarlly consists of
8 range between two amounts. "Fair market value" is & value within the
range from the "lowest market value" to the "highest market value." The
appraiser cannot reasoprably testify thet & specific amount is the highest
or lowest market value, but he can reasonably testify that a specific
amount is the "“falr market value." The use of the phrase "highest price
in terms of money" in Jjury instructions and appellate court decisions
should not be understood &s the highest conceivable price in view of all
the purposes for which the land is adapted. Undoubtedly, the phrase
merely means that the Jjury should find the highest price that could
reasorably be considered as fair market value of the property.

The concept that the highest possible value must be used 1s also criti-
cized by the Department of Public Works in the first part of a letter written
to the Commission in 1965 when it had once before taken up this subject.

See Exhibit IT--portion labeled TFeir Market Value. The specific view taken by
the Department of Public Works was that the adjective "fair" properly modifies
"market value”™ and means that the value awarded for property must be its
reasonable value rather than its highest value.

In view of these difficulties, the draft definition of market value,
Section 1245.010, omits the term “highest.”

(2) Estimated in terms of money. Whether the value of property should

be based upon its value in terms of the current money market or whether that
value should be discounted to represent the price the property would bring
in & cash sale is a matter of current dispute and substantisl concern. In
either case, the use of the phrase "estimated in terms of money" is simply
confusing and gives little guidance on this problem:
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Necessarily, fair market value can be expressed only in terms of
money. Yet “cash value"--in the market place, in business, and in the
economlce of the facts of life--is entirely different from "market
value" or from the value of the property "in terms of money."

"In terms of money" is an expression used by experts in fixing an
amount in money as a value--i.e., the market value of the property, in-
stead of fixing the value in some other terms, as, for example, its
value in beans, wheat, or steel. Thus, "money" does not mean "cash"
or the medium of payment, but only the gross amount of money that may
be paid by the purchaser, including that part paid in cash and that
part paid for over a pericd of time and secured by an encumbrence.

The principal authority that market value is the cash veslue of the
property is Sacramento etc. R.R. Co. v. Heilbron (1909) 156 C. L08, 104
P. 979. Heilbron approved an instruction by the trial judge to the ef-
fect that merket value was based upon the ordinary cash value of the
property. Heilbron held that the test for falr market value is not the
value of the property for a speclal purpose but 1s its value in view of
all the purposes to which it is naturally adapted. Two cases since
Heilbron have referred to "cash value” in dictum. See City of San
Rafsel v. Wood (1956) 144 C.A.2d 604, 607, 301 P.2d 42y, E%E; Metropoli-
tan water Dist. v. Adams {1940} 16 C.2d 676, 680, 107 P.2d 618, Eﬁﬁ{ =
But in Pacific Sav. & T. Co. v. Hise (1945) 25 c.2d 822, 155 P.2d 809,
the trial court eliminated the words "cash” and "cash feature"” in an
instructior defiping fair market value, and this elimination was approved
by the Supreme Court. [California Condemnation Practice 43-L4 (cal.
Cont. Ed. Bar 1960).] T

The Department of Public Works has argued for & stendard of "cash value."
See Exhibit II--portion labeled Cash Price in Terms of Money. Mr. William W.
Abelmann, President of the Soclety of Real Estate Appreisers, has also con-
tacted the staff informally, expressing concern over this problem ard offer-
ing the services of his assoclation in gathering information and experience
and helping to work cut a solution.

The cash value issue was railsed recently in People v. Birnbsum, 14 cal.

App.3d 570 (1971)(certified for nonpublication by the California Supreme Court).
See Exhibit III. Thie opinicn, holding that credit sales could be examined |
1o determine thelr cash eguivalent, was read with some consternation at leastr
by attorneys representing property owners; a letter from some of them to the
Californisa Supreme Court explaining the dAifficulties of a cash value test re-
sulted in the nonpublication of the opinion. Bee Exhibit IV.
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The staff beliewves that cash value 1s a more realistic measure of com-
pensation than value in terms of money. The difficulties envisaged in the
letter to the Supreme Court are probably overstated. Indeed, the Revenue
and Taxation Code applies the cash value test in determining the assessment
of taxable property. Rev. & Tax. Code § 110 (“"the amount of cash or its
equivalent" }.

The draft, Section 1245.C10, takes a neutral position, eschewing use of
either "cash value" or "price estimated in terms of money." Instead, it
simply applies the term "price," leaving it to the courts to give content to
the term. Compare Evid. Code § 816:

816. When relevant to the determinstion of the value of property,

8 witness may take into account as & basis for his opinion the price

and other terms and circumstances of any sale . . . .

This is also the appreach of the Pennsylvania eminent domain statute, Section
603 {"Fair market value shall be the price which would be agreed to by a will=-
ing and informed seller and buyer . . . ."}. See also Mi, Stats. 1962

Ch. 52, § 6 ("The fair market value of property in & proceeding for condemna«
tion shall be the price as of the valuation date . . . ."}.

(3) Value of the land. Although the traditional definition of market

value 1s in terme of the price "the land would bring," there may be improve-
ments on the land that affect its value. At this point, we have not yet been
able to define those improvements that are deemed part of the realty and,
hence, must be taken along with the land--that is a matter that we have
deferred pending receipt of some idess and a draft statute dealing with the
problem from Charles Spencer. It would be best also to defer coansideration
of veluation of improvements until receipt of this material. We do note,

however, that the general rule in California appears to be that land and
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improvements are valued as a whole rather than separately. See, e.g., City

of Los Angeles v. Klinker, 219 Cal. 198, 25 P.2d 826 (1933). We propose no

change.

(4) Highest and best use. The market value definition requires valu-

ation in light of "all the uses and purposes to which [the property] was
gdapted and for which 1t was capable."” However, there are some special pur-
pose properties such as cemeteries, churches, schools, parks, and the like
vwhich present difficult problems of valuation and which may reguire variant
approaches to valuation. This problem is reserved for more detailed examina-

tlon in a subsequent memorandum.

Date of Valuation

The Commiesion discussed the problem of the date of valuation at the Novem-
ber 1972 meeting in Santa Barbara and let stand its prior decision in this re-

gard. These provisions are continued as Section 1245.050 et seq. of Exhibit I.

Enhancement and Blight

A major problem in determining market value as of the date of valuation
is the treatment of prior changes in the value of the property caused by
pablic knowledge of the pendency of the project for which the property is
taken. Varicus jurisdictions treat this problem differently although the
tendency is to provide that the property owner need not suffer loss in value
caused by the activities of the condemnor, nor may he benefit from increase
in value attributable to such activities. For an excellent discussion of
the policy questions involved and the law on thie matier, please read Comment,A

Recovery for Enhancement and Blight in California, 20 Hastings L.J. 622 (1963)

(Exhibit v).
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Since the time of the writing of this article, two major developments
in the enhancement and blight area have occurred. The Legislature, fellowing
the federal Uniform Relocation Assistance and Real Property Acquisition Policies
Act of 1970, enacted a provision requiring cordemnors to make an offer to the
property owner that discounts any effects of enhancement and blight. Govern-
ment Code Section 7267.2 reads 1in part:
Any decrease or increase in the fair market value of real property to
be acguired prlor to the date of valuation caused by the public
improvement for which such property is acquired, or by the likelihocd
that the property would be acquired for such improvement, other than
that due to physical detericoration within the reasonable control of
the ownmer or occupant, will be disregarded in determining the compen-
gatlon for the property. . . .
While this section by its terms applies only to offers for voluntary acguisi-
tion of property and not to eminent domain proceedings, it ncnetheless is
strong evidence of what the Legislature deems to be a falr measure of compen-
sation.

The second significant development is the Supreme Court case of Merced

Irr. Dist. v. Wooletenhulme, 4 Cal.3d 478, 483 pP.24 1, 93 Cal. Rptr. 833 {1971}

(Exhibit VI). The court stated that, as a matter of constitutionsl law, just
compensation requires that the property owner bé allowed apy enhanccmént of
bhie property caused by the public project so long as it was reasomably certain
that the propertywuld not be taken for the project.

Combining these two recent decisions--that enhancement and blight should
be discounted in the computation of market value, but that enhancement that -
occurred at & time when it was reasonably certain that the property would not
be taken must be aliowed--the staff has drafted Section 1245.020. ‘This
section--unlike the Government Code provision which contains a reference only

to changes caused by the improvement or its likelihood=--lists several factors
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thet muet be considered. This listing enables the development of factors
that would otherwise be hidden or be the subject of dispute. These factoers,
and a few other problems that are encountered in discounting enhancement and
blight, are listed below.

(1) Highest and best use affected by the proposed project., Section

1245.020(a){1) codifies the proposition that any increase or decrease in
market value resulting from the use which the condemnor is to make of the
property mist be eliminated in determining compensable market value. If, how-
ever, the condemnor's proposed use 18 one of the highest and best uses of the
property, the adaptability of the property for that purpose may be shown by

the property owner. See San Diego Land & Town Co. v. Neale, 78 Cal. 63, 20

P. 372 {1888); Merced Irr. Dist. v. Woolstenhulme, supra.

(2} value of property enhanced by the fact it will be taken by eminent

domein. The Woolstenhulme court made clear that increases in value hased on

conjecture of a favorable eminent domain award is not a proper element of fair
market value for just compensation purposes. Nor does the staff see any reason
to allow this type of enhancement by statute.

(3) Enhancement due to preliminary actions by the condemnor. California

law requires that effects on market value of preliminary actions by the conde@p
nor reiated to the taking or damaging of property mist be discounted in the

eminent domain proceeding. Buena Park School Diet. v. Metrim Corp., 176 Cal.

App.2d 255, 1 Cal. Rptr. 250 (1959). Section 1245.020(a}(L) codifies this
rule.

{4) Scope of the project. Section 1245.020(a)(2) refers to increases

and decreases in value attributable to the "project" for which property 1s

teken. Where changes in value are caused by a project other than the one for

which the property is taken, even though the two projects may be related, the
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owner may enjoy the benefit, or suffer the detriment, caused by the other

project. For a recent restatement of this rule, see People v. Cramer, 14 Cal.

App.3d 513, 92 Cal. Rptr. 401 (1971); see also Comment, Recovery for Enhance-

ment and Blight in California, 20 Hastings L.J. 622 (1965)(Exhibit V).

Likewise, 1f property is affected by a project, and subsequently the scope of
the project is changed and the property is acquired for the changed project,
the property should be valued as affected by the original project up to the
change in scope. This is the traditional rule and is consistent with

Woolstenhulme. For a recent iliustration of this situation, see Peaple v.

Miller, 21 Cal. App.3d 467, 98 cal. Rptr. 539 (1971).

(5) Blight within the control of the property owner. Several jurisdic-

tions require that, even though condemmation blight is discounted, the
property cwner must .suffer any depreciation in value that he might have pre-
vented by proper mitigating actions. The Pennsylvania eminent ‘domain statute
provides, for example:
60k. Any change in the fair market value prior to the date of
condemnation which the condemnor or condemnee establishes was substan-
tially due to the general knowledge of the imminence of condemnation,
other than that due to physical deterloration of the property within
the reasonable control of the condemnee, shall be disregarded in deter-
mining the fair market value.
The comment to this section points out that physical deterioration of the
property that may occur due to the imminence of condemmation mey also be dis-
regarded if the condemnee has acted reasonably in meintaining and protecting
his property.
The Caiifornia Govermment Code provision on enhancement and blight also

includes such a provision. However, that rule is limited in terms to the

price to be included in the purchase offer, which ordinarily will be made



well before the eminent domsin sction is commenced, when project-caused
deterioration is likely to be relatively minor and readily capable of being
isolated from owner-caused deterioration, The use of the same rule for
determining market value in litigation as of the "valuation date" is of doubt-
ful soundness. Hence, Section 1245.020 omits any reference toc such deteriora-
tion.

In principle, of course, physical deterioration of buildings and struc-
tures should be considered in determining market value. On the other hand,
to charge the owner with project-caused deterioration losses within his
reasonable control, but not with those beyond his control, temnds to shift the
focus of dispute to the standard of care appropriate for an owner under the
circumstances and away from the critical issue of the practical impact of
the project and imminent taking of the property. Particularly when the takinq
is imminent and the bulldings are expected to be demolished, the owner should‘
not be held to a high duty to take precautions to prevent waste and vandalism;
yet the "reasonable control" test might produce that result. On the other
hand, if the buildings are not to be destroyed, or have substantial salvage
values, thelr conmdition (eo far as not deteriorated &s & direct result of the
proposed taking) would properly be a factor in market value determination under
the policy issue as stated sbove. In short, the proposed test of damages |
attributable to the project and to actions by the condemnor necessarily requi:;s
conglderation of the reasons for any deterioration, in light of all relevant
circumstances {including the reascmableness of conduct or inaction by the
owner), but avoids the risk of impoeing an undue burden on the property owner

in the form of an unrealistic duty of maintenance.
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(6) Date from which value changes reckoned. Section 1245.020 omits any

reference to a specific date from which the subject enhancement or deprecietion
1s to be calculated. Some cases and statutes, in this connection, explicitly
refer only to prolect-caused changes in value that occur after such specific
events as the enactment of legislative authority for the project, the public
announcement of the project, or the govermnment's commitment to the project.

See, e.g., United States v, Miller, 317 U.S. 369 (1943)("commitment” as shown

by Congressional authorization). Section 1245.020 leaves the point of departure

flexible depending on the clrcumstances of particulaer cases.

Damages for Delay in Improvement

Related to blight, but distinct from it, are damages caused by delays
occurring between the time the imminence of condemnation became generally knowé
and the time of taking. The problem here is that, during the period of delay,:
the condemnee frequently suffers out-of-pocket lossee and damages that are not
covered by dlscounting the blight on market value generally. Perhaps the most
significant item of dameges here is lost rental income. This metter was the

subject of the recent Supreme Court case of Klopping v. City of Whittier

(Exhibit VII). The Court concluded, and the steff belleves correctly, that,
apart from whatever rule 1s adopted as to condemnation blight, the condemnee
should receive additionally his actual damages, including rental loss, incurreé
by the unreasonable delay of the condemnor between the time of announcement

of the project and the time the property was actually taken. This matter will

be considered in & separete memorandum.

Compensation for Partial Taking

The Commission has previously considered the matter of partial takings

in depth and made the following decisions:
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(1) The concept of the larger parcel should not be defined btut should be
left to case by case development.

(2) The before-and-after test for measuring compensation in a partial
taking should not be followed. Rather, subject to (3) below, the existing
California scheme of awarding compensation for the value of the part taken and
damages to the remainder (to the extent not offset by benefite} should be
retalned.

(3) Any particular deficiencies in the value-plus-damages test should
be handled individually.

Section 1245.120 implements the Commission's prior decisions, and this
memorandum discusses only particular problems associated with the partial taking
scheme.

Shifting a higher zone of vglue, Suppose & defendant owns a plece of:

property bordering on a public road. The property frontage i1s more valuable

than the rear of the property. A condemnor takes the frontage for a road

widening, moving the frontage rearward on the lot. The deferndant claims

compensation for the frontage taken at frontage value even though he may be

left with a remainder having a value in excess of the value of the original

lot eince 1t still has frontage and, in addition, is now on a major thoroughfare.
California law has treated this situstion in two different ways--compensa?-

ing the defendant for the property taken at an averaged value rather than &t

frontage value (City of Los Angeles v. Allen, 1 Cal.2d 572, 36 P.2d 611 {1934})

and compensating the defendant at frontage value (People v. Silveira, 236 Cal.

App.2d 604, 46 Cal. Rptr. 260 (1965)). The holdingas of these two cages are

reconciled in the recent decision, People v. Corp. etc. of Iatter-Day Saimts,

13 Cal. App.3@ 371, 91 Cal. Rptr. 532 (1970)(Exhibit VIII). The conclusion
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reached by the court in that case is that, where the property taken is of a
slze and shape thet is independently saleable as an individual parcel, it is
valued at its independent sale value. But, where the property teker is of
such size and shape that it is not independently saleable as zn individual
parcel, 1t is valued as a part of the larger parcel, i.e., at an average
value. This resolution appears reasonable to the staff and,accordingly,
this rule is Incorporated in Section 1245.120.

Particular items of damage. In the past, the genersl rule in gwarding ,

demages bas been that only speclal, g& opposed to geperal, demages are compen-
sable. Thia rule is rather ambiguous and has ylelded inconsistent results.

Pecple v. Volunteers of America, 21 Cal. App.3d 111, 98 Cal. Rptr. 423 {1971)

(Exhibvit IX) abandoned the general-special distinction and indicated that the
proper test for compensabllity is whether the property owner is bel ng asked
to bear more then his fair share of the expense of the public project. The

staff is persuaded that the Volunteers of Americe case indicates the proper

rationale for the award of damages. The draft statute states only that
"damages" are recoverable, and the staff proposes to place in the Comment 2
etatement that limitations on recovery are imposed by case law, citing
Volunteers.

One area of damages that Commissioners expressed concern about at the
last meeting where partial takings were discussed was whether an assessment

lien on property could properly be considered an item of damages. This ilssue

arose in the case of City of Baldwin Park v. Stoskus, 25 Cal. App.3d 105 (1972)
{Exhibit X }. A hearing on this case was granted by the Supreme Court but,
as of this writing, a decision had not yet been filed. Action on this matier

should await the forthcoming declsion.
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Particular items of benefit. As with demages, the courts have refused

to offset benefits to the remainder i1f they were “"general" rather than "specigl."
And, as with damages, genersl and special benefits have been rather nebulous

and difficult to define with any precision. This is because the courts simply
place the label "special" on benefits they feel are sufficiently significant

to offset and the label "general"™ on those benefits they feel are not so sig-
nificant they should be off'set. For a recent instance of this procedure, see;

People v. Giumarra Farms, Inc., 22 Cal. App.3d 98, 99 Cal. Rptr. 272 (1971)

{Extibit XI), holding that a unique combination of traffic &access conferred
on property remaining after highway construction could be considered a
special benefit. This results in the anomalous situation in California that
diversion of traffic toward property is chargeable to the owner while diver-
sion away from property is not compensable. As with damsges, the staff is
reluctant to impose particular limitations upon the type of benefits that may
be offset but would rather leave the matter to court development.

Discounting benefits. When damsges are assessed and benefits are offset

in an eminent domain proceeding, they are computed as if the project that
‘creates themis in existence at the date of valuation. Actually, however, it
wlll be some time before the improvement is comstructed and the actual market
valua uill weflect this delay. This can impose & hardship on the property
owner who may suffer the damages of the project immedistely but does not
realize the project benefits until years later. For this reason, the draft
of Section 1245.120 provides that the amount of damages and benefits is to
reflect any delay in the time when such damages or benefits will actually
occur; they are thus assessed in the same manner that they would be assessed
by a purchaser considering a purchase of the remeinder with knowledge that

the public project would be constructed in the future.
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Effect of enhancement and blight. Should changes in the market value of

the remainder prior to the acquisition caused by knowledge of the public
project be discounted before computing damages to the remainder, or should

the demages be computed as of the date of valuation without making sllowances
for enhancement and blight? It is argusble that the remainder should be treated
Just ag any other property in the area of the project is treated--it suffers |
the diminution and it benefits from the enhancement. On the other hand, the
staff believes that decisions in the compensation area should not be made with
regard to treatment of persons whose property is not taken; the eminent dcmaiﬁ
statute should strive to achleve a fair measure of compensation as between
condemnor and condemnee. This policy requires that the remainder be valued
in its "before” conditlon discounting changes due to the project. and dameges
and benefits be assessed in the "after" condition as affected by the project.
The existing California law on thie point is not clear. but appears tc take

the approach the staff recommends. Cf. People v. Ricciardi, 23 Cal.2d 390,

114 P.2d 799 (1943){"[Dlamages may be shown by proving the market value of the
remainder before and after the taking and leaving the computation to the Jury,-
or by competent evidence of severance damages in a lump sum .- . . ." 23 (al.2d
at 401). The draft statute makes clear that enhancement and blight are not
inecluded in the assessment of damagese-i.e., that the remainder is valued in
its 'before” condition in the same way that the part taken is valued.

Scope of the project. The California Supreme Court in People v. Symons,

54 Cal.2d 855, 357 P.2d 451, 9 Cal. Rptr. 363 {1960) held that consequential
damsges may not be recovered unless the project causing the damage is located
on the portion taken from the defendant. Since that time the court has

retrenched--People v. Ramos, 1 Cal.3d 261, 466 P.2d 992, 81 Cal. Rptr. 792 (1969)

--and the doctrine now appears to be that damages will be allowed 1f caused
-15-
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by the project for which the portion 1s taken without regard to the precise

location of the offending portion of the project. See People v. Volunteers

of America, supra. The staff believes that the current rule 1s the better

rle and that it should be codified in the statute in view of the past history
of this problem. See draft of Section 1245.120.

A related problem occurs where the damege is ceused not by the project
for which the portion is acquired but by another project being undertaken in
connection with the first. As with enhancement and blight, damages and
benefits only of the project for which the portion of the defendant's property

is taken are considered. United Cal. Bank v. People, 1 Cal. App.3d 1, 81

cal. Rptr. 405 (1963).

And a final relsted matter: Where damages and benefits are awarded
based on the project as planned, and subsequently the plans change, the
defendant may recover any additional damages by way of an inverse condemnation

action. Cf. People v. Schultz Co., 123 Cal. App.2d 925, 298 P.2a 117 (1954).

Comparison to statutes of other states. Attached as exhibits to Memoran-.

dum T2-76 are the provisions of various other states dealing with compensation.
Also attached as exhibite to Memorandum 72-T6 are proposed compensation pro-
visions from New Jersey and Vermont. These latter provisions were not enacted.
You should examine the various provisions to determine if any appesr to offer
a better approach than Sections 1245.110 and léhS.lEO.

Respectfully submitted,

Nathaniel Bterling
Legal Counsel
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Memorandum 72=-T5
EXHIBIT I

Portion of Draft of Compensation Chapter

CHAFTIER 5. JUST COMPENSATION AND MEASURE OF DAMAGES

Articde.l. Fair Market Value

§ 1245.010. Feir market value

1245.010. Ae used in this chapter, the fair market value of
property ie the price as of the date of waluation that would be
agreed to by a wllling purchaser and a willing seller dealing with
each other in the open market and with a full knowledge of all the
uses and purposes for which the property is reasconably adaptable

and availsble.

Note. Compare Pa. Stat. § 603:

Section 603. Fair Market Value.»-Fair market value shall be the
price which would be agreed to by a willing and informed seller and
buyer, teking into considerastion, but not limited to, the following
factors:

(1) The present use of the property and its value for such use.

(2) The highest and best reasonably avallsble use of the property
and its value for such use.

(3} The mechinery, equipment anfi fixtures forming part of the
real estate taken.

(4) Other factors as to which evidence may be offered as provided
by Article VII.

The Comment to Section 603 reads as follows:



Commmatt

mmkinundodtomhmthmﬂﬂmﬁmﬁﬂmd
market value 10 conferm to modern appraisal theory snd pructios, w
diferentisten batwien market price. which lz the price actually padd
a property under conditions existing st a certain dats regardless of
sures, motives or intelligence, and markst valis, which I8 what & property
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§ 1245.020. Changes in property value due to anticipation of project

1245.020. (a) The fair market value of property acquired by
eminent domain shall be diminished by an amount equal to any increase
and augmented by an amount equal to any decrease in value that 1s
attributable to any of the following:

(1) The public use for which the property is taken.

(2) The project for which the property is taken.

(3) The eminent domain proceeding in which the property is taken.

(4) Any preliminary actions of the plaintiff relating to the taking
of the property.

(b) Notwithstanding subdivision (a), the fair market value of
property acquired by eminent dommin shall not be diminished by any
increase in value that is attributable to the project for which the
property is taken and that reflects a reasonable expectation that the

property would not be taken for the project.



Article 2. Date of Valuation

§ 1245.050. Date of valuation fixed by deposit

1245,050, Unlese an earlier date of valuation is applicable under
Section 12L45.060, 1245.070, 1245.080, or 1245.090, if the plaintiff
deposite the probable just compensation in accordance with Article 1
{ commencing with Section 1255.010) of Chepter T or deposits the amount
of the judgment in accordance with Article 3 { commencing with Section
1255.310) of Chapter 7, the date of valuation is the date on which the

depogit..is made.



§ 1245.060. Trial within one year

1245.060. If the issue of compensation is brought to trial within
one year after the filing of the complaint, the date of valuation is

the date of the filing of the compleint.

2.



§ 1245.070. Trial not within one year

1245.070. 1If the issue of compensation is not brought to trial

within one year after the filing of the complaint, the date of valua-
tion ig the date of the commencement of the trial unless the delay is

caused by the defendant, in which case the date of valuation is the
date of the filing of the complaint.

-36-



§ 1245,080. New trial

1245.080. {a) Except as provided in subdivision (b), if a new
trial is ordered by the trial or appellste court and the pew trial is
not commenced within one year after the filing of the complaint, the
date of valuation is the date of the commencement of such new trial.

(b) The date of valuation in the new trial shall be the same
date as the date of wvaluation in the previocus trial if the plaintiff
has deposited the smount of the judgment in sccordeance with Article 3
{commencing with Section 1255.310) of Chapter 7 within 30 days after
the entry of judgment or, if s motion for new trial or to vacate or
set gaside the judgment has heen mede, within 30 days after dispositicn

of such motion.



§ 1245.090. Mistrial

1245.090. (a) Except as provided in subdivision (b), in any case
in which a mistrial is declared and the retrial of the case is not
commenced within one year after the filing of the complaint, the date
of valuation is the date of the commencement of the retrial of the
case.

(b) The date of valuation in the retrial of the case shall be
the same date as the date of valuation in the trial in vwhich the mis-
trial wae declared if the plaintiff deposite the probable just compen=-
sation in accordance with Article 1 (cormencing with Section 1255.010)

of Chapter 7 within 30 days after the declaratiocn of mistrial.



Artlecle 3. Compensation apd Measure of Dameges

§ 1245.110. Just compensation

1245.110. The owner of property acquired by eminent domein
shall be awarded just compensation in the amount of the fair
market value of the property taken plus the dammges, if any, pro-

vided in thils chapter.



§ 1245.120. Compensation for partial taking

1245.120, Where property acquired by eminent domain is part of
a larger parcel:

(a) The fair market value of the property taken shall be based
upon its value as a part of the larger parcel only if it has no
distinet velue as & separate parcel.

(b) BSubject to subdivisions (c) and {4), the owner of the
property shell be awarded, in additlon to the fair market value of
the property taken plus other damages provided in this chapter, com=
pensation for any damage to the remainder proximetely csused by ite
severance from the part taken and the construction and use of the
project 1n the manner proposed by the plaintiff, whether located on
the part taken or elsewhere.

(e) BSubject to subdivision (d)}, the amount of any benefit to
the remainder proximately csused by the construction and use of the
project in the manrer proposed by the pilaintiff shall be deducted
from the compensetion for damage to the remainder. If the amount of
benefit to the remainder equals or exceeds the ccmpensation for
damege to the remeinder, the owner shall be awarded no compensation
for damage to the remainder; but in no event shall the amount of
benefit to the remalinder be deducted from the fair market value of
the property taken or other damages provided in this chapter.

(@) The compensation for any damage to the remainder provided
by this section and the amount of any benefit to he deducted therefrom
shall (1) reflect any delay in the time when the damage or benefit will
actually be realized and (2} be based on the fair merket value of the
remainder measured in the same meanner as the fair market value of the

part taken.
=10-



C .-
-

STATE OF CALIFORNIA—HIGHWAY TRANSPORTATION AGENCY
DEPARTMENT.CF PUBLIC WORKS

DIVISION OF CONTRACTS AND RIGHTS OF WAY (LEGAL)
1120 N STREET, SACRAMENTO .

)

e e em s — e
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November 18, 1965

Mr, John H. DeMoully -
Executlve Secretary
California Law Revision Commission

. Stanford Unlversity

Stanford, California 94305
Dear Mr., DaMoully:
Just Compensation and Measure of Damages

At the last regular meeting of the lLaw Revision Commission
in Los Angeieg on October 15 and 16, the Commission con-
sldered a statutory definition of "fair market value™. Two
aspects of the definition were discussed by the Commission,
The first was the elimination of the word "fair" 4n the
phrase "fair market value", The second was whether or not

the definitlion should include the phrase "cash price in

terms of money".
FAIR MARKET VALUE

The Califcornia appellate courts have sometimes used the
phrases "market vaiue" and "fair market value" inter-
changeably, The leading case of Sacramento etc. R.R, Co.

v. Heilbron, 156 Cal. 408 at page ¥1Z, specillcaily used
the term "Tair" as a part of the definition of market vaiue,
Also 1n the case of People v. LaMacchla, 41 Cal,2d 738, the
Supreme Court at pagef?ET stated: .. the test ir not
the value for a speclal purpose,. but the failr market value
of the land ...'", (emphasis added) - ' :

‘The term "fair" as a part of the phrase "fair market value”
1is comparable in meaning to the word "just" as used in the

phrase "just comﬁensation“. To delete the term “fair"

from the phrase "falr market value"” would be tantamount to
deleting the term "just" from the phrase "just compensation"
as used in Article I, Section 14 of the California Consti-
tution. . In fact the term "just" is a synonym for "fair".
The term "failr" should not be deleted from the phrase "fair

market value" since it would do violence to the constitutional’

Y
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provision which empioys the term "juet" as a part of the
phrase "just compensation". The new Eminent Domain Evidence
Statute in C.C.P. Section 1268.4 (Evidence {ode, Section
812) states that it is not intended to change the decisional
1;1 interpreting "just compensation® as used in Section 14

The phrase "fair market vaive" has besn 50 cxtensively used
in the field of eminent domain that any statutory change
might lead to the interpretation, by some, that a bapic
change had been made which apparently is not the intent of
the law Revision Commission. |

BAJI Instruction 501-A, in the second paragraph, provides
,as follows: '

"The term 'Just compensaticn' means just

not only to the parties whose property is taken for
public use, but alpo Just to the plaintiff con-
demnor which 1is to pay for 1t, So you must be fair
.and just to both sides."” (emphasis added) -

It 18 the Department's position that the term "fair" as uaed
in the phrase "fair market vaiue" must be retained as a part

of that phrase, '

CASH FRICE IN TERMS OF MONEY

The classic definition of fair market value is found in the
Helibron case. A reading of that opinion shows that the
Ferm "money" was considered by the court to be interchangeable
with the term "cash". The jury instruction-that was given by
the trial court in that case and approved Ly the Supreme
Court in 1ts opinlon, at page 413, was as followa: .
"1.7. You are not to consider the price
the land would selil for under special or extra-
ordinary circumstances, but 'its fair, market
value, 1f offered in the market under ordinary
eircumstances for cash, a reasonable time beling
given to make the sale, Market vaiue is the
amount the strip would sell for if put upon th~.
open market, and sold in the manner in which
property is ordinarily sold for cash in the com-
munity where 1t is situated, with & reasonable
time being given to find a purchaser and make
the sale.'" (emphasis added)
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"Cash" 18 defined in Webster's dictionary as foliows: .

"a Money, emp. ready'money. b Money or
1ts equivalent psid promptly after purchasing. ..."

"Money" is defined in the same dictionary as:

"1 something gensrally accepted as a medlum
of exchange, & measure of value, or a means of
payment, ... 2 wealth reckoned in terms of
money. 3 a particular form or denomination of
.coin or paper money. ..."

Compagrable sales and contracts to purchase ahd sell comparable

: propérty are matters which a witneas may take into account es

& basis for his opinion of fair market value (C.C.P. Section
1271.2 and Evidence Code, Section 815)., There are two dis-
tinet situations in the use of this evidence that do not have
the element of cash, The first is the purchase money mortgage
situation or where a seller subordinates to a first deed of
trust. The second is contracts to seil and purchase where the
payments are made in future instaliments, In hoth of these
situations the contract to pay the money in the future is not
money. It cannot be used to pay debts or make purchases, It
is an agreement to make & money payment, The contract can be
reduced to money 1f there is a market for it (normally at a
discount). Therefore, money is cash., Thus 1t can be readily
sesn that the dlstinoetion between cash and money attempted

in the case of Buena Park School Dist., v. Metrim Corp.,

176 Cal., App.247255, cannot logically be made,

There have been a series of cases where the courfs have Séén
concerned with the definition of "falr market vaiue” and the
effect on the definition of notes or promises to pay as a

: ‘part of the -purchase price, In the case of R115¥ v. D.C,
>

Radefeiqg%ggg_bund ency, 246 P.24 641 (195 e court
a : . _

atates, at pagés o4

v

"... It has long been.recognized that the
fair market value may be either what the -
property would sell for in cash of on terms
equivalent to cash. ...

"The terms are squivaient to cash if the
deferred purchase monsy notes are such that under
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normal conditions the notes can be turned inte
cash at their face amount, ...

"... A credit sale is indicative of the
fair market value of the propérty only to the
extent te which the notes can be turned into
cash, that 1a, are ‘egquivalent to cash.'"

In the same case the opinion of Circuit Judge Washington on
this same subject was: _ ' _

. "... When nctes are given as part of the

purchase price in a credit sale, their dis-

counted or estimated value in cash may be .

deemed equivalent to cash. The way in which

the jury should decide what cash value the notes

have must depend on what evidence of value is 1in

the record. Thus, if the evidence inciudes only

the terms of the notes, then the jury should

consider those terms, including the amount of the .
.~down payment and the intarest rates, along with *
- all imown factors relevant to the sale, in
- declding in the light of thelr own familliarity

with prevailing credit conditions in the com-

munity, for how much real value the property

was actually sold, If there is evidence as to

what the notes couid in fact be discounted for,

then the j{'y should of course consider such

evidence, ,,." -
The appraisal profession has long been aware of the fact that
contract pales are not the equivalent of cash. In an artiele
in Right of Way, Volume 12, #4, August 1965, the author of an

. article "Are Contract Sales the Equivalent of Cash?" states

on page 11: .

.. "A contract, or purchase money mortgage,
calling for payments over the next twenty-five
yesars and backed by the promise of a John Doe
to make the payments in money, does not even
approach what we could reasonably sconsider to
be money or near-money. Therefore, it cannot
be used as an indication of price zwhich may
lead to market value) uniess it is properily
discounted for time, risk and ail cther factors
that clearly separate it from the concept of
money.
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"It 48 my opinion that contract sales are .
not the equivalent of cash sales. The process ‘
of adjusting contract sales mo 23 to reflect
thelr equivalent in the form eof cash should be
done with the greatest care and diligence.,"

The report of the staff of the select subcommittee on real
property. acquisition of the House Committee on Public Works
made thip statement on pages 60 and 61: .

"4, Market vaiue means cash or equivalent
-of cash | - ’ .

It 1s well established that market vaiue means
the prilce in cash or terms equivalent to cash
which the property would bring at a voluntary sale

(Kerr v. South Park Commissioners, 117 U.S. 379,
(T8357; Shoemaker v, malted States, 147 U.S,

282, 304 (1893} ; Ttate of Nevraska v: 2d States
) 16h'r?ad ,3\;68‘1'5‘:1'."8',195777'.‘ B

"It has aiso been held that a prior sale of

the same property for a certain amount in cash plus
- notes secured by trusts on the property could bve

considered by the jury as evidence of present value

if 1t was lnstructed to consider whether funder

normal conditions the notes can be turned into cash-

at their face amount' (Riley v, District of Columbila

Redevelop. Land Agency, 2% F,2d 541, 543 (C.A. D.T.

In most capes whether this phrase (cash price in terms of
money) is in the definition of fair market value will have
11lttle bearing on the outcome ~f the case, It is only in
thope cases where there ims a definite difference between cash
price and some other price that this phrase has real meaning
and real importance. If all housés in an ares are selling
for $20,000 but the terms are $2,000 down, a first trust deed
of $15,000 and a second to be heid by the seller of $3,000,
and this second has a discounted vaiue in the market of
$2,000, then 1t is obvious that if the Beller wishes to cash
out he can only get $19,000 cash for his pgoparti. On the
other hand, if a seller to a condemnor recelives $19,000 in
cash he can take $2,000 of that money and buy a second trust
dead on a comparable plece of property and have the equivaient
of a sale for teras.
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Where comparable sales involve third party financing, no
adjustments are necessary by the appraiser in the normal
case, But where the sales involve a purchase money mort-
gage or a subordlnation agreement as well as contracts to
sell and purchase, the appraiser mutt convert the "paper”
into money 1f he is going to make the defendant whole
rather than to give him a bonus, - ‘

If the phrase "cash price in terms of money" is not inciuded
in the definition of "fair market value", the Commimsion
will be encouraging speculators in advance of a taking by &
public agency to buy real estate on infiated contract prices
with low down payments and with easy terms, . wWhen the
property is eventually taken the speculators wiil make an.

+ unearnsd profit by being paid for a future risk that wiii no

~longer exist when they receive their award of money for the

property.

We believe that the phrase "cash price in terms of money”
should be inciuded in the definition of "fair market .
value", No statutory definition of "cash price" appears

to be neceasary since the court decisions.referred to above °
Eave adsquately defined that term with respect to the various
factual situations to which 1t is appiicable. In ail other
respects the draft of the definition of fair market value
appears to be a codification of existing case law, ‘

Yours very truly,

ROBERT F, CARLSON i i

Assistant Chief Counsel
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- {Civ. Na. 36201, Second Dist., Div, Four, Jan. 21, 1971}

THE PEOPLE ex rel. DEPARTMENT OF PUBLIC WORKS,
Plaintiff and Respondent, v, . 7
SAUL BIRNBAUM et al., Defendants and Appellants.

SUMM_M:Y

In a0 eminent domain action judgment was entered on a jury verdict
for the value of property taken and severance damages. The trial judge
—examined defendants’ appraisal witnesses -extensively on the subject of
.term sales of real estate and the cash equivalent of sales prices of com-

parable pmpertm to which they had testified. In instructing the jury, the
judge modified a standard instruction on market value in such a way as
-to indicate that “money” and “cash™ were equivalent. (Superior Court of
Ventura County, Roy A. Gustafson, Judge.)

On appeal by defendants, the Court of Appeal affiemed the judgment
. of the tnal court, finding no- error in connection with the trial judge's

questioning of the appraisal witnesses. Modification of the instruction ox
“market value” was not regarded as either adding to or detrax:tmg from
the definition of the term. A contention of prejudicial error in connec-
tion with the jury’s failure to receive certain exhibits was rejected, as was
defendants’ claim of entitlement to costs on appeal. (Opinion by Irwin,
J..* with Kingsley, Acting P. J., and Dunn, J., concurring.

HRADNOTES

4
L]

(1a, 1b) Eminent Domain § 87 — Compensation — Evidence — Yalue of
Other Land—Sales.—In an eminent domain proceeding, the trial court
did not err in connection with its examination of defendants’ ap- -
praisal witnesses on the subject of term sales and the cash equivalent

*Retired judge of the superior court sitting under awwmenl by the Chairman of
the Judicial Council.

{Jan. 1971}
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of sales prices of comparable properties: vnder Evid. Code, § 816,
a witness muy take info account as a basis for his opinion the price
and other terms and circumstances of any sale or contract to sell
and purchase comparable property. and it was therefore proper o
test the knowledge of the witnesses in respect 0 such term sales;
moreaver, testimony of one of the witnesses as to the cash ‘value of
promissory notes involved in the comparable sales was not elicited
by nor required by the court, but was given pursuant to the instruc-
trons and inguiry of defendants’ counsel, so that error, if any, was
invitad,

{See Caldur.2d, Rev., Eminent Domain, § 122; Am.Jur.2d, Emi-
nent Domain, § 429.] T'

Trial § 25(5)-—Conduct of Trial Judge—Examination of Witnesses,—
A judge is not a mere umpire presiding over a contest of wits between
professional opponcats, but a judicial officer entrusted with the grave
task of determining where justice lies under the law and the facts
between the parties who have sought the protection of the .courts;
within reasonable limits, it is not only the right but the duty of a
trial judge to clearly bring out the facts so that the important function
of his office may be faicly and justly performed.

Emineat Domain § 163—Proceedings—Instructions—Market Value.
~——In an eminent domain proceeding, the trial dourt properly in-
structed the jury on the subject of market value, where the instruction
was in the words of BAJT 502-A, revised (now BAJI No. 11.73)
except that following the phrase . . . terms of money,” in the stand-
ard instruction, the court added the words “that is. cash,”; “cash”™
and “money” are synonymous and thus the inserted words neither
added to nor detracted from the definition of “market valye.”

Eminent Domain § 182—Proceedings—Appeal-—Harmiess and R
versible Error—On appeal in an eminent dowain proceediag, no prej-
udice to defendants appeared from failure of the jury to receive two
trust deeds received in evidence in comnection with testimony by
defense witnesses as 10 a comparable sale, where such omission was
madvertent and was not discovered until after the jury returnmed its
verdicl. where the fury did not request the exhibits during their de-
liberation, where the contents of the exhibits were not mentioned
by counsel in their jury summations, and where the witnesses gave
no effect whatsoever to thie fact that the sale involving the securitics
was part cash and part terms.

Han, 1971}
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(5) Eminent Domsir § 273—Appeab—Costs.—Where a condemnee is
ar, unsuccessful appellant, the awarding of costs on appeal s a matter
within the court’s discretion. .

GCOUNSEL
Milnor E. Gleaves and Richurd Sinsheimer for Defendanis und Appellants.

Harry E. Fenton, Joseph A. Meontoya, Richard L. Franck, Charles E.
Spencer and Ray M. Steele for Plaintiff and Respondent. :

OpINION

IRWIN, J.*—This is an appeal by the owners of unimproved land from
2 judgment in efhinent domain in which they claim to have been awarded
inadequate damages for approximately 51 acres out of a total of 190 acres
sought by the state for freeway purposes. The judgment was for the value
of the property taken and for severance damages.

Appellants set the pattern for this appeal by describing the legal issucs
as follows:

“A. In an eminent domain proceeding, is a valuation witness required
by law to form and express an opinion, in connection with any comparable
sale considered by him wherein part of the purchase price was paid in
cash and the balance by note and deed of trust, as i0 what the discounted
price or ‘cash equivalent” would have been had the sale been an all-cash
transaction? '

“B. Under the facts of this case, did the trial court err in:

“1, Requiring defendants’ ‘expert witpess to form and express such an
opinion as to such sales, including their purchase of the subject property.

“2, Instructing the jury both during the proceedings and at the end
thereof,- that it was necessary for them to find what the ‘cash equivalent’
* of each such sales price was, and that market value was to be determined
by them in ‘cash,’ rather than in ferms of money alotie.

“C. Under the circumstances of this case, were defendants prejudiced

*Retited judge of the superior court sittiog under assignment by the Chairman of
the Judicizl Council.

[3an. 1971}
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by the fact that Exhibits 12 and 13 were never given to the jury for their
examination and consideration during the time they were in deliberation?”

We will answer the guestions raised in the foregoing statement after
summarizing pertinent facts and proceedings during the trigl. The -valua-
tion and severance damages concerned three parcels of land, each a part
of a single larger parcel, sought by the state for construction of a portion
of the Simi Freeway in Ventura County. Appeliants’ contentions are de-
veloped from disputes which arose during the progress of the trial con-
cerning the influence of part cash and part term sales of comparable
properties upon the opinions of the experts who testified to the prices of -
these sales in arriving at their respective opinions of value of the prop-
erties being acquired and the remainders thereof after the taking.

There were three experts who testified. Robert Beeney was called as
a valuation witness by the appellants and George Fisher and James Reid
testified as experts for the respondent. The opinions of cach of these
witnesses and the jury’s verdict of the value 'of the parts taken and sev-
erance damages are as follows:’

Witness Par. | Par.2A  Par.2B  Severunce Damage
R.Beeney ... ..... $211,378 $411,894  $2,995 $500,193
(for defs.) - X A

G. Fisher ........ 169,560 191,902 2,183 5,000
(for pif.) ‘ _

JReid .......... 174900 233,600 3,036 - 0
(for pif) '

Verdict . ... ... ~.. 181,536 241 350 2.783 5,000

Each appraisal witness used sales of comparable properties as the basis
for his opinion of value. The principal sale upon which each relied was
the sale #hd purchase of the subject property by the appeliants almost two
years prior to the date of value. This sale was part cash, with a balance
subject to two deeds of trust securing promissory notes due in five years
al 6% percent interest. Each of the trust deeds contained release clauses
at the rate of $13,500 per acre. In addition to this sale’ of the subject
property, each of the appraiscrs relied on a substantial number of other
comparabie sales, some of which were for all cash, but most of which were
for part cash with various terms of time payments for the balance.

1Special benefits were in issue at the ouiset, but were removed from consideration
of the jury and this appesd is not concerned with that subject,

[Jan. 1971}
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At an carly stage of the proceedings, the court! outside of the presénce
of the jury, stated: “I am quite well aware that many times valuation wit-
nesses do not translate the price at which comparable land is sold when
it did not sell for cash, into its cash.equivalent, and T will be instructing
the jury that their market value is the amount of cash, not money.” Then
referring to Sucramento etc. R. R. Co. v. Heilbron (1909) 156 Cal. 408
{104 P. 979], the court added: “I am saying there is nothing wrong with
the Heilbron instruction at all. It is in terms of money, but the only diffi-
culty with that is that there are people throughout the State who believe
that money is something other than cash, and I am going to make it
clear that money is what its dictionary definition is, cash. That's all.”
Thereafter, during the direct testimony of appellants’ expert witness,
Beeney, the court stated, in the presence of the jury: :

“As I said to the jury before, price in dollar signs with a number is not
meaningful unless it is cither cash, then it is totally meaningful, but if it
is something other than cash it depends upon what the terms are because
if you had a sale for two million dollars’ of some given property and it
turns out that the terms were one dollar down and a dollar a year for a
hundred years and interest at one-half of one per cent, the cash equivaient
of that stated sales price wouldn't begin to be one million dollars. . .

“The important thing is to get at what he [the appraiser] considered to
be the cash equivalent of the sfate sales price.” :

Later, in response to an explanation by the witness Beeney of his rea-
sons for considering a cash plus terms sale, the reporter’s transcript re-
veals the foliowing: - '

“Tue Court: Well, I'm sorry to interrupt you, but there may be merit
in what you ate saying with respect to what the reason is why a buyer or
a seller may decide not to pay or not to receive all cash. That is not per-
tinent to the inquiry I asked. I was asking you what is the cash equivalent
of the terms sale which has no reference whatever to any other property
nor dbes it have any reference to what this property could have been
sojd for in cash. I am trying to get the cash equivalent of the stated sales

price.

“ME. .ANSON: Your Honor, that was answered at two miilion dollars
and he is giving his reasons.

“THe CourT; But he is giving the reasons now and I am entitled to
inguire about this. He has given me reasons which are not pertinent to
~ that determination. That determination is made by—it is very simpie.
You add the $350,000.00 cash to the fair market value of the note, what

[an. 1971]
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that sote could have been sold for i cash on the date of the transaction
in 1964,

“Do you know what that ncte could have been sold for in cash? -

“A. 1 didn't jnvestigate the market or how much they would discount
those two noies, the essterly note and the westerly note.

*THE Court: Do you xpow 'what the interest rate was?
“THre WiTness: Five or five and a half per cent.

“Let me check, sir.
“Six and one-half per cent,

“THE Court: Six and a haif?

“THE WITNESS: And it was interest only for five years with a balloon
payment which is all the principal was due and payab[e at the end of
five years.

“If T might question—to investigate this one has to appraise each prop-
erty as of the date of value because the market—they would have the
property appraised to see whether this note they were appraising is ade-
guate and I gather I am not allowed to appraise the comparable.

“THE COURT: You are not allowed to appraise the property as such
but you are allowed to appraise the note.

C“Tue WiTness: But in appraisal—-
“THE Court: To determine the cash value of the note.

“THE WITNESS: But that would depend on the value of the property
too, sir,

“Tue Courr: That's correct, that would be incidental 1o ascertaining
the value of the nole. _

“Tue Wirness: The market would consider 1 critical to ascertain the
value of the note.

“Toe CourT: But as far as your expression of opinion of the value
of the note, obviously. the value of what the security is for the note is the
“crugial question and you would have w do ghat.

“MR. SteeiE: Your Hapor, may [ be heard a momeni? 1 think the
injunction of the code is he may not sfate his opinton of the value of some
other property. It does not mean he cannot caleulate from it

“Tur Court: No, nor does it mean he can’t talk about the wvalue of

Fran. 1971



576  PEOPLE EX REL. DEPT. OF Pus, WKs. v, BIRNEAUM
'14 C.A3d 570; —— Cal. Rptr, ——

the note which is all that we are concerned with here is what Dr. Birn-
baum have been able to receive in cash on the day of the sale had he
taken his $350,000.00 and had he been able to sell that note for whatever
amount he could sell it for. it is as simple as that. That's what the cash

equivalent of the sales price is.

“Mr. ANsON: T think you have asked the witness that opinion. your
Honor, and he expressed it, two million dollars.

(7Y

“Tue Court: Do you have an opinion now of the value of that note
as of the date it was received by Dr. Birnbaum?

“THe WITNEss: 1 didr't make an investigation with investment bank-
ers, people of that nature who hold a market in these. :

"MR. Anson: Do you have an opinion?
“THE WITNESS: No, I didn’t make an investigation.

“Q. By Mz. ANsoN: You stated you had an opinion of the cash equiva-
lent of the transaction of two million doHars.

“A. 1 stated that T had an opinion that the fair market value and cash
egquivalent being the seme by virtue of my investigation of the market
where there were varying terms involved, but that there didn't appear
to be any great difference in prices paid based upon these lerms,

“THE Coumt: Where we are getting off is the witness is saving, 'The
fair market value of the property was two million dollars,’” which was its
sales price which is not the same as saying what the cash equivalent of
the sales price is.

“MR. ANsON: I have never heard any case that required the witness
to state the cash equivalent of a comparable sale, your Honor, and |
would invite your Honor to call my attention to such 2 case.

“Mge: STEELE: 1 don't think the question has been raised before, your
Honor, and that's the reason for that.

- "MR. Anson: I don't think it has and [ think we are entitied to- put-
our sales’in and at the end of the sales study to expres$ an opinion and
give our reasons.

“The CouRT: Yo uare gbing to be allowed to do that absolutely.
"Me. AnsoN: That's what we are trying to do.’

“THE CourT: I just was asking the witness some questions which is
my privilege to do.”
{Tan. 1971]
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Later, while discussing the subject of term sales with counsel, outside of
the presence of the jury, the court stated: “. . . we are not talking about
the fair market value of the comparable property. That's the very thing
which the code tells us we can’t do. You ean’t put a witness on the stand
and say, 'l believe the fair market value of Parce! 3 is so much and the
fair. market value of Parcel 4 is so much and therefore the fair market
_ value of the subject parcel is so much.’

“The only thing he is ailowed to do is to leII what it so!d for and
price, as 1 said. is meaningless unless it is translated into cash,

“

Obwously there are given times when a given note -with gwcn
terms may be worth more than its face value in cash. If we had a situation
where the prevailing rate of interest was 4 per cent per annum and if the
purchaser gave a note secured by a deed of trust on the entire ‘property
with no property released and with no release clauses and the purchaser
paid half the price in cash and the other half by this mote and the note
was payable at 10 per cent interest at the end of one year you could have
the face value of the note be less than the cash value. The cash value
could be more.” .

(1a) Predicated .upon these quotations from the record, appcllants
argue that defendants’ expert was required to express ah opinion 85 to
what the discounted price or cash equivalent of a eompmble sale would
have been had the sale been made as an all-cash transaction. We have
laboriously searched the record and have been unable to find any express
order, instruetion or legal direction whereby Mr, Beeney or any other
witness was required to express any such opinion. Appellants state in their
opening brief that “the trial judge ordered the appraiser to do this, that
the judge made and studiously. enforced a discounted order which Mr.
Beciey observed, and that the witness Reid was never required to observe
this order.”? Appellants faii to justify the statement by any showing what-
soever, v

Each appraisal witness for both. appellants and fespondent testified
- that ke took into account the terms and circumstances of each compa-
rable sale that he used as a basis for his valuation of the subject property.
In cach case, term sales were considered just as if each one had been
made for all cash. “When relevant. to the determination of the value of
properly, a wilness may take into account as a basis for his opinion the

“The expert Reid testified that he considered the terms of comparable sales but
wits never asked if he had any opinion as to the cash equjvalent-of part cash and term
sales.
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price and other terms and circumstances of any sale or comract w sell
and purchuse comparable property . . .” {Evid: Code, § 816.) It is there-
fore proper to test the knowledge of a witness. as was done in this case,
in respect to those term sales,

Even though the irial judge examined the witnesses Beeney and Fisher
extensively on the subject of term sales and the cash equivalent of the
sales prices of comparable properties, there 'was no error. “A reading
of the entire record satisfies us that the case was fairly tried, and that
the trial judge did not exceed the proper bounds either in seeking to
elicit the facts or in maintaining the orderly procedure- of the tnal.
{2) It apparently capnot be repeated too often for the guidance of a
part of the legal profession that a judge is not a mere umpire presiding
over a contest of wits between professional opponents, but a judicial
officer entrusted with the grave task of determining where justice fies
under the-law and the facts between the parties who have sought the
protection of our courts. Within reasonable limits, it is aot only the right
but the duty of a trial judge to clearly bring out the facts so that the im-
- portant functions of his office may be fairly and justly performed. (Cita-
tiggs.)" (Estate of Dupont (1943) 60 Cal App.2d 276, 290 [14C P.2d
" 866].)

(1b) At the outset it was revealed thar the appellants’ witness, Beeney.
had made no investigation or study of the “cash equivalent™ of the term
sales nor of the cash value of the promissory notes which were a part
of said sales. However, during the course of the trial, he did make an
investigation and formed the opinion thai the promissory notes in respect
to most of the sales had a cash value in the financia! market place. ap-
proximately 10 percent less than their face value. In at least one instance
he believed the note would have to be discounted approximately 20 per-
cent. This testimony was not elicited by nor required by the court, but
was given pursuant to the instructions and inguiry of appellants” counsel.
Under such circumstances appellants have no rightful complaint, for the
error, if any, was invited.

It is common knowledge in the real estate market that a credil trans-
action in the sale of land is not necessarily the equivalent of a cash sale.
Cash plus promissory notes and the secwrity given therefor may or may
not be equivaient to the cash price; it may be less or it may be more, This
was the expressed opinion of the witnesses and the tourt in the case at
bench. Thus, we find no error in the statements of the trial court in this
respect.

{3} The next question as stated by appellant is “"Did the trial court
err in: instructing the jury both during the proceeding and at the end
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thereaf?”; that it was necessary for them to find what the “cash equiva-
lent” of each such sales pme was and that market value was to be de-
termined by them in “cash” rather than in “terms of money” alone. The
manner in which this issue is phrased by appeilants prcsupposes that the
court so instrucied the jury, whtch is not quite the case.

All pertinent statements to the jury during the trial in this respect have
been fully quoted in this opinion, Nowhere in these excerpts were there
any instructions that it was necessary for the jury to find what the “cash
equivalent™ of any sales price was. As a matter of fact, the jury was not
called upon to make any findings concerning compagable properties. The
jury was directed to determine the market value only of the property
taken and the severance damage. They properly were instructed to de-
termine the fair market value of the subject property and the severance
damage, if any. only from the opinions of the wilnesses who expressed.
their opinions of such market value; and to consider evidence as to the
reasons for their respective opinions of value and alt other evidence concern-
ing the subiect property and other properties only for the limited purpose
of enabling them to understand and weigh the testimony of the witnesses as
to their opinion of such market value. (Evid. Code, § 813, subd. (aX1).)
Thas, it was for the limited purpose of enabling the jury to weigh the testi-
mony of the experts that the sales price and the terms of sale of comperable
properties was before the jury for their consideration. (BAJI No. 503,
Rev., now BAJI No. 11.80.) . .

In summary of its comments during the course of the trial, the cournt
iastructed the jury formally at the end of the trial on the subject of market
value, as follows; * ‘Fair market value' is defined as the highest price; in
termis of money, that is, cash, for which each of the subject properties would
have sold on the open market on October 28, 1966; . . ." With the
exception of the emphasized words, “that is, cash,” the mstmcuon was given
in the exact Janguage of BAJI 502-A, Revised (now BAJI No. 11.73)
as requested by each of the pame‘: The added words were inseried-by the
trial jl.ld!..t .

In cor. 5udgment the words “that is, cask” neither added to nor dctracted
from the definition of * mari\et value.” As the irial ]udge indicated during
the irial, “cash™ and "money™ are synonymous, One is the equwa‘lem of the
other. This connotation of the terms has been recognized historicaily in
this state. In Sacramento ele. R. R. Co. v. Heitbron (1909) supra, 156
Cal. 40K, 412-414, the Supreme Court approved a jury instruction, which
stated in part: “You are not to consider the price the land would seil for
under special or extraordinary circumstances, but its fair, market value,
if offered in the market under ordinary circumstances for cash, . . .
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Market valuve is the amount the strip would seli“for if put upon the open
market, and sold in the mannner in which property is ordinarily sold for cash
in the community where it is situated, . . .” (Ialics addad.) In Abrams v.
Merter (1970) 3 CalApp.3d 828, B4(-841 [83 CalRptr. 855]. which
arcse from an action on a contract (0 purchase and sell real preperty, the
measure of damages was discussed by the court, as follows: “It is gener-
aily accepted that the equivalent of value to the seller is fair market
value. {Citations.} Fair market value is reckoned “in terms of money’
(Sacramento, eic., R R. Co. v. Heilbron, 156 Cal. 408, 409 [104 P. 979].)
The court in Heilbron said that a jury instruction which referred to cash
was correct. Article X1, section 12 of the California Constitution requires
assessment for taxation at cash value. Keiser Co. v. Reid. 30 Cal.2d 610,
623 {184 P.2d"879], holds that for purposes of taxation the cash value of
property means its fair market value.” Also in Jefferson Ins. Co. v. Superior
Court (1976) 3 Cal.3d 398 {90 Cal.Rptr. 608,475 P.2d 880}, involving
an insurance Joss, the Supreme Court held that the term “actual cash value,”
as used in section 2071 of the Insurance Code, is syronymous with the term
“fair market value.” In Buena Park School Dist. v. Metrim Corp. (1959)
176 Cal.App.2d 255, 264 {1 Cal.Rptr. 250], the court stated: “The classic
definition is the *highest price estimated in terms of money.’ This language
was carefully chosen. It contemplates a value expressed in terms of money,
which means cash or ifs equivalent. The thought conveyed is that it is the
amount which would be given by a purchaser either in cash or its equiva- -
lent.” (Italics added.) In a leating eminent domain decision, arising from
California, in the U.S. Supreme Court (United States v. Miller (1943)
317.8. 369 [87 L.Ed. 336, 63.5.Ct. 276, 147 ALL.R. 55]), Justice Frank-
furter stated that a short definition of warket value is “what a willing buyer
wouid pay in cash to a willing seller.” For cases from other jurisdictions,
which implement our view that cash is the equivalent of market vaiue, see:
State v. Vela (1958) 213 Ore. 386 [323 P.2d 941 at p. 244]; Stare v. Holt,
209 Ore. 697 {308 P.2d 181); Pape v, Linn County, 135 Ore. 430 at p. 437
[296 P. 65 at p. 67); State Highway Commission, State by and through v,
Superbuilt Mfg. Co., 204 Ore. 393 {281 P.2d 707): City of Lewiston \.
Brinton, 41 Idaho 317 [239 P. 738]. :

From the foregoing, we conclude that the court properly instructed the
Cjury. - | '

{4) Lastly, appellants complain of prejudicial error in that their Exhibits
Nos. 12 and 13, which were received in evidence without objection. were
not with the jury during their deliberation. These two documents were trust
deeds constituting security for the earlier term sale of the subject property

{Jan. 1971)
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about which the appraisers testified in arriving at their opinions of value.
They had been inadvertently taken from the coigtroom by one of plaintiff's
counsel, a fact which did not come to light until after the jury had returned
its verdict. The jury never requested them during their deliberation.
Although they were in evidence for some uncxplame:d purpose, their con-
tents were not mentioned by counsel in their jury summations. Moreover,
as herctofore indicated. each of the witnesses gave no effect whatsoever to
the fact that the sale involving these securities was part cash and part terms.
From our review of the record, no prejudice resulted from the falhlrc of the
jury to receive these exhibits.

Appellants claim they are entitled to their costs on appeal, whatever the
outcome. (5) Where a condemnee is an unsuecessful appellant the
awarding of costs on appeal is a matter within the court’s discretion.
(Oaklend v. Pacific Coast Lumber etc. Co. (1918) 172 Cal. 332, 334.337
[156 P. 468L; In re Redevelopment Plan jor Bunker Hili (1964) 61 Cal.2d
21, 68-71 {37 Cal.Rptr. 74, 389 P.2d 538].) Appellants’ claim is denied.
Thc parties shall bear their own costs on appeal.

The judgment is affirmed. .
Kingsley, Acting P. J., and Dunn, J., concurred.
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*signiflcant new burdens on apprdisers, and indeed, may actually'

March 18, 1971

- ’ . i -

The Honorable Donald R. Wr;ght, Chief Just:.c:el

-and The Honorable Associate Justices

of the Supreme Court cof the State of Callfernia.
350 McAllister Street )
San Francisco, California 94102_

I

: \

Dear Chlef Justice and Associate Justlces-
, . ,
: The undersigned has read in the advance sheets
the oprnlon in People v. Birnbaum, 14 Cal. App. 34 570,
and has further learned with dismay that no petition for
hearing in this Court is being sought.

Accordlngly, the undersigned, ‘on his own behalf
and on behalf of other attorneys whose names appear at the

3end of this letter, respectfully requests that the Court

give its thoughtful consideration to granting a hearing on
its own motion, as was done in Dow v. Permanente Medical

HGrouE, 12 Cal. App. 3d 488, to 01te a- recent example.

) The counsel whc address thls letter devote most -
of their professional time and efforts to eminent domain

- litigation. It is their considered opinion that the Birnbaum -
" opinion not only constitutes a drastic departure from hereto-
“fore- settled California law and from unvarying practice, but

more importantly, is of a nature which is likely - partrcularly'.

-in the Yong run - to generate szgniflcant time-consumptlon

and complications in the trial of eminent domain cases, lmpose

require the importation into emlnent doma1n cases of entirely ,
new species of experts.: ‘ e ‘ e e

The foregozng pesszmistzc assessment of the impact

. of Birnbaum is prompted by Birnbaum's unprecedented approval -
" of a practlce whereby a real property appraiser may be

examined extensrvely on the subject of term sales and the

' cash equivalent of ‘the sales prices.” (14 Cal. App. 34 at 578)

TEus, in order to respond to that kind of questioning, the -

P ,‘*' T
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 trust, which are commonly given in partial payment for land -

- intelligently to such questioning. , .

e

 the possibility that their clients’' case will be thus : -

" paper market. ‘That this will significantly increase the :
. already alarming cost and complexity of eminent domain liti-

- all aifficult to foresee situations in which a litigant would

' gecured "term" sales price. The introduction of commercial
_paper brokers and dealers into the trial of eminent domain
' matters thus becomes quite probable. . - Co T e

- Appeal opinion overlooks, as it is not even mentioned there-
in: a factor with an entirely separate potential for disruption -

" at thig time a virtually invariable practice in condemnation
~ eases {particularly in those involving a total taking) that
the lender (i.e. the beneficiary under the deed of trust)

' that market value may be converted into "cash value” (see
14 cal. App. 3d at 579-380) remains on.the books, then by

frequently and profoundly influenced by factors such as

_sctions, economic health of the construction industry,

kindred factors having no direct connection with value of . -

[ o . e e . b g i e m s e et tme c e e pemamtr v et m i mem s amn e e Lt e Y I T—— T A o

Tu

appraiéer will now have to become proficient not only in | 'w
real estate valuvation, ‘but also in the valuation of secured
commercial paper, i.e. of the notes secured by deeds of

in california. This he will have to do if he is to respond
- We urge the Court to consider that real estate

appraisers by and large are not eguipped to assess and

evaluate the swings in the gommercial paper market which is

federal fiscal and monetary pelicy, Federal Reserve Board

availability of capital funds in the:' loan market, .short-term
inflationary pressures, how well "seasoned” the note is, and

real property. L

‘ . If Birnbaum is to remain on the books, prudent
condemnation counsel will have to at least be prepared for

scrutinized in light of the doings of the commercial mortgage

gation should be all too apparent. It is moreover not at

want to challenge his adversary's calculations and testiimony -
used in arriving at an asserted cash "equivalency” of a B

. qhere is yet another factor which the Court of

and increase in complexity of eminent domain cases. It is = -

demands and by agreement receives the halance outstanding
on his note. S o »

il

However, if Birnbaum's approval of the novel rule

-
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parity of reasoning the owner - the borrower - is also in

a position to demand that the lender's share of the condemna-
tion award be converted intoc its “cash equivalent”, i.e., -
“that it be discounted to its present cash value. '

- . L . . - .

. Here again, it is predictable that this will cause
significant increase in the fregunency of second-phase . appor-
tionment litigation under CCP §1246.1. Heretofore, second-

- phase CCP §1246.1 apportionment trials have been rare. As

between lenders and owners they are virtually unheard of
(with the possible exceptions of partial takings where there
is a dispute as to the extent tc which the lender's security
has been impaired). Birnbaum, however, opens the door to
-such a litigation in almost every condemnation case.

- C Nor is that all. The Birnbaum opinion overlocks *

' the role of thé lender and of the federal income tax laws
- in real property transactions. For example, it is 'a common _
occurrence that land is sold "on time"”, i.e., the buyer under-
. takes to pay off a note secured by-a deed of trust in install-
- ments, but the seller nonetheless receives 100% payment in
cash for his property because that cash is supplied by a
‘lender. Thus, it is possible - ‘and indeed such is the case
‘in many if not most real estate transactions ~ that & sale of
land is "on terms" as far as the buyer is concerned, but is

- - ®for cash” as far as the seller is conecerned. How such a

sale is to be treated under Birnbaum is a puzzle. N
Equally important is the impact of federal income

‘tax laws which Birnbaum falls to note. To the seller, a
"gale in which the down payment is less than 30% of the pur-—-:

- chase price, results in advantageous income taX consequences

 [See Title 26 USCA §453(b) {2) {A) {ii)], and therefore many '
- gellers simply refuse to sell for cash. Foxr this reason,

- highly appreciated properties owned by most active and. :
knowledgeable sellers, are simply not obtainable in the
.market for cash, in a great many cases. Thus, if such sales

. .are to be reduced to their "cash egquivalent®, that “cash
“equivalent” would necessarily hdve to include the “"eguivalent”
- of the tax pbenefits to the seller, as they figure promirently
as a part of the consideration flowing to the seller;. they
are in the seller’s eyes very much a part of the effective
“cash eguivalent” of the price received by him. L

B
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e corpicxitier that this would introduce into
the trial of condemnation cas ses should be self-avident,

" The many intricete and artificial rules which now hobble

this kind of litigation and drag it out in the trial courts
-are bad enough. If eminent domain litigation is to be
further complicated and convoluted, that should happen only
after careful considerations of alli the factors, something
_which the Birnbaum copinion does not do. Moreover, that ,
. should happen only after this Court has had an opportunity

. to pass on such potentially far-rxeaching cansequences'to'tha
already over-complex field of eminent domain litigatiom -
lltlgatlon which has recently been aptly described as

® . « . & supercharged psychodrama designed to lure 12 mystilicd
_citizens into a technical decision transcendlng their common
‘ denominator of capacity and experlence. {(State v. Wherity
[1969) 275 cal. App. 2d 241, 252, ‘dissent per Mr, Justice -~
Friedman). We respectfully suggest that eminent domain
litigation is a field which has enough complexities of its
own, without being regquired to borrow those of the commerclal
paper market and of federal income tau law.

- Flnally; the concludlng pacagraph of Blrnbaum
: [14 Cal. App. 34 at 581{51) counstitutes clezr conflict of
authority on the subject of wosts., It conflicts aot only
with recent decisions of other intezrmediate appellate courts
{see City of Qakland wv,..Nutter, 13 Cal. App. 34 732, 7?%%;83:
" and Redents of the Un*versi_y of California v. MOrrls, - Cal,
. App. 3d 679, 6B6[5)), but alsc with the conciusion of this - :
- Court in In re Reaﬂve}oprmnt Pilan for Bunker Hill, 61 Cal 24
. 21, 71, holding exgressly *hat condemnees are %o be free of
- costs on appeal even when tha; do not prevail. S

For all of these rease1a+'aﬁd in 1ight of fhef

 1.fai1ure of the appelliant to seek review by +this Court, ve
- respectfully suggest that the granting of a hearing on. the

. CQurt's ‘own motion is eminently called for.
| very truly }ouzs,

S

 Roger M. Sullivan

.
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The fdilowing.attmrneys join in reguesting the

. =

- Thomas C.hBaggbtt
James E. Cox-
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March 23, 2971

]

The Honeorable Donald B. Wright, Chief Justice,
and The Bonorable Assoclats Justices

of the Supreme Court of the State of California
A5¢ MeAllister Street

San Francisco, California 24102

Re: People v, Birmbaum, l4 Cal.App.2d 570

Dear Chief Justice and Assocliate Justices:

'Y have Just been advised that the following
attorneys wish to add their names to my letter of
March 18, 1971, requesting that the hearing be granted
“on the Court's own motion with respect to the case of
People v. Birnbaum: s _ :

John B. Anson - 1910 Sunset Boulewvard
: Los Angeles, California

Richard . Desmond -~ 161 "I" Streect
- . Sacramento, California

- WVery truly fours,;

" Roger M. Sullivan

*
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Maren 23, 197k

Roger M. Sullivan, Esqg.

58 South Spring Street

Los Angeles, California 90013
; " Re: 2 Civ. 36201 - People v, Birnbaum
Dear Mr. Sullivan: o T

Your letbter dated March 18 and addressed to the

' Chief Justice has been referred to this office for answer.

- may order said opinion to

‘GEB:ét

As you will noté by the enclosure herewith, the

aui DEFICE
i “ULLF‘{,}%‘?
eI 2 WORKEY

- subject letter is postmarked "Los:Angeles, Calif, Mar, 22 1/71,"
The record in the case discloszes that the Court of Appeal.

affirmed the judgment therein on January 21, 1971, Under the
riles, the last day on which this court could take-any actlon
in the appeal was March 22, 1971, as on {hat day jurisdietion
to act was lost, o I

. However, in light of the contents of your letter,
the opinion will be reviewed and 3f the court be so moved 1t
be nonpublished in an exercise of
its plenary power. ) : : o

G. E. BISHEL '
Clerk of the Supreme Court

Enclosure _ . . o L
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Memorandws 72-75
EXHIBIT ¥

RECOVERY FOR ENHANCEMENT AND BLIGHT
o IN CALIFORNIA .

Benefits or injuries expected to result from a public improvement
correspondingly influence the market value of land in the neighbor-
hood of the proposed project, causing either enhancement or blight,
The question whether a condemnee may recover for either enhance-
ment or blight is largély a progeny of the 20th century.! The rel-
atively recent flood of cases on the subject may be attributed pri-

. marily to a general increase in condemnation activities by public en-

tities? Moreover, modern complex procedures often create sub-
stantial delayn'botweentheplmningnndt}:eexecuﬂono!apublic
project. Accordingly, it is a rare occasion when a planned public
work is able to approach execution without drawing the attention of
those persons living or owning property in the vicinity of the antici-
pneedbun::provemt.‘ If the profect is of a desirsble sort it u::do:
help foment a general property value rise in the neighborhood,
Conversely, if the work possesses undesirable attributes, values will
fall* When condemnation proceedings are finally injtiated the prob-
les thus focuses into 2 question of whether the condemnee is to re-
cdwthebmsﬂtotmyimuminthevameothhpropu’tyduem
nhmcemmtor,maproperdtuaﬁon,hnhhmdve reimbursement
for eny decrease in its value due to blight.

Since the question' is basically & matter of what elements are to
be included in compensable value, it {s #irst necessary to give attention
to the relevant California constitutionsl, statutory, and case law re-

the term “just compensation” has been defined in Code of Civil
Procedure section 1240 to mean “sctual value” at the date of is-

! With the exception of San Diego Land & Town Co. v. Neale, 78 (al €63,
P. 372 (1388), the vast majority of the peimary cases were decided from
855 to the present.

? Cf. ABA Comm. on CoNpMNATION AND CordEmmaTioNn Proezaven,
Rerory §3 (1062) (separate enhancement section first instifuted) {hersinafter
elted a5 ABA Ravowr). B

 See B. Parmxs, MasruaL or Conpenpuasyonr Law § 154 (1961) fherein-
after cited as Parazn]; Note, Chollenging the Condemnor's Right to Condemn:
Avotdance of Peripheral Damages, 1987 Wasx. UL.Q. 436, 438.

4 s«w.m:sm.mmemnmmnuluum (rev.
od. 1962) [hereinafter cited as Nicmoia].

* 1d. af 20103, o

¢ Id. at 201 (the project hovers like the “sword of Dumocles”).

Y Car. Comme, art. I, § 14 .

o 8

[e23)
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! suance of summons i the comdemnation procesding® Finally,
. through judicial construction, “actusl velue” hubemhaldtom

““market value.”* The standard of market value, adopted by the courts

of most states,'® is typically defined as follows: Market value is “the
highest price estimated in terms of money which the land would bring
if exposed for sale in the open market, with reascnable time allowed
in which to find a purchaser, buying with knowledge of all of the uses
and purposes to which it was adapted und for which it was capable.”s!
Accordingly, any facts that would tend to influence the mind of a
reagonable buyer or seller as to the property’s value are relevant to
the determination of just compensation.’? - Further, the provisions of
saction 1249 that determine the dateo!valulﬁonhnvebeenbeldtobe
merely procedural,’® thus vesting in the trial judge discretion to-deter-
mine the admisgibility of valuation evidence in various sets of cir-
cumstances.™ AhoinCaltﬁnhthecon&mneehastheburdenM
pmdonmthehsueofwhetvdue“ B

Inhghtofthmnmermmblgmsltandards it would appear
that all questions of enhancement and. blight in California should be ~
easily settled. Paradoxically, some are not. The primary reasons for
the rather unsettied state of the law in this area are three: the diver-
mofophmnbetwmmdmningagendumdpmputym‘

the elements comprising market value; the lack of any
durshtemmtottbahwhytbeﬂﬂﬂomh&prmcm“mdtht
faflure of some of the districts of the Court of A toeh:ﬁdmthair
applications of law to the facts.¥ Thepnrpole eommt,thare—

8 Car. Covx Civ. Proc. § 1249, However, uthnhadehyo!mm
mmn:uundhythueodmmwluehhhwﬂuotﬂum
of trial. I

% Eg., Peoplav. Mnmnmm.wpmmmmm

10 Seq Nicuors § 131,

‘ llmh&MvmlﬂmmmmP m.uo
{1909).

1 smvmw.mwmvmmnmmm.ap 881,
483 {1881).

“Lol.&n&elu(:mmtyvﬂoe 138 Cal App. 3614.3#1?.3&!3(1“).
Los Angeles v. Tower, 90 Cal. App: 24 88, 204 P.2d 395 (1049); Los Angelms
v, Oliver, 102 Cal. App. 299, 283 P. 208 (1929).

um.ﬁnelu(‘:mtyv Hoe, 138 Cal App. 2d 74, 80, 291 P.24 98, 101
(1958).

18 Sge, eo.9., San Francisco v. Tﬂmmktuh(‘.‘o.,mmul 833-5¢, 272
P. 585, 586 (1928).

15 Ppople v. La Macchia, 41 Cal. 2d 738, 204 P.2d 15 um) deals with &
pmbﬁmnatmvo!vedinthamoremntzwersialm

17 Themumeatbylusmuehrhndinhisdimtmsopiﬂthm
Valley Water Works v. Drinkhouse, 82 Cal. 52§, 28 P. 881 (1801}, in still rele-

. vant. He sald that “[t}here has been a good deal written upon the subject

of value in condemnation proceedings and s good deal of [pose language has
been . . . used . O I4. ot 542, 268 P. at 083. This fajlure to enunciate, how-
wu.lano!con!medm(:nlumniawuru. Sulbom,.v;r.mmnvm
Eagivewr Dosain §§ 99, 108 (24 od. 1953) [hereinafter cited as Orcxz]; 27
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fore, is to attempt to classify the existing California cases regarding
enhancement and blight according to their important factual differ-
ences, and to clarify any decisions that are ambiguous. Throughout
the comment it will be nec , as a point‘of departure, to survey
the general trend of authority in the United States. o

Enhancement of Values Caused by the Public Improvement
Probabdle or Certain Inchasion't

One factual situation that presents few controversies is that in
which the condemned land was certain or likely to be within the scope
of the proposed project during the entire period the enhancement oc-
crred. Hem.themhnmanenthasarbmmlehrheemseqtthepm
pect of the improvement’s future erection on the property taken, with
no prior taking of adjacent land being involved. Under thege circumi-
stances, the rule adopted by the vast majority of American courts is
thntthemnd;ﬁneetsnot!mﬁtlgdhmtwthemtm
the value of his property.® The Supreme Court of Flori ex-
lmple,uterabﬁetbutmcistveanalyzhoﬂhfepmblmn,summnﬁna
the general rule as follows: “[Wlhen land is definitely marked for
condamnaﬁmm | sharesmnone of the beneficial eﬁgru whiehwm coubh:
flow from anticipation of proposed improvement for it hot
available for private use when the project is completed™ Support

~£urthispo:iﬂonmay’alsobemarxhauegfmmﬂaetexhotlegﬂ
writers that have considered the question. ™

AM. Jux. 3> Eminent Domain § 283 (1968) (citing cases); Annot, 147 ALR.
88, T2 {1M3). : R

unemmbymmmmmommm
tication used in the text. Accordingly, s similar scheme has besn used by
othets. See, o0, NiczoLs § 123181 ' ,

18 E.g., United Ststes v. Virginis Elsc. & Power Co, 385 .8, 824, &8
(1061); United States v. Miller, 317 U.S. 309, 373 (1848); J.A. Tobin Constr.
Co. v. United States, 343 F'2d 432, 423 (10th Cir. 1008} ; Congressional School
ot‘ﬁmnmﬂuv.suunum'n.mmmm, 148 A2d 558, B8O
(1008); Cleweland v. Carcione, 118 Ohio App. 525, 581, 190 N.E3d 52, B8
(1083); ses Kerr v. South Park Comm'rs, 117 U8, 379, 3858 {1886) ; State Rd.
Dep't v. Chicone, 138 80. 24 733, 754-35 (Fla. 1069); Chicage v. Blanton, 15
DL 24 193, 208, 154 N.E.2d 242, 245 (1958); Alden v, Commonwenalth, 351 M,
83, 8380, 217 N.E2d 743, 740-40 {1960) (statutosy interpretation) ; Nichols v.
Cleveland, 104 Ohdo St. 10, 20, 135 N.E 201, 204 '(1022). Contre, Calhoun v.
State H'way Dep’t, 218 Ga. 65, 87, 153 SE3d 418, 430-31 (1007) (statute dis-
allowing enhancement held mnmﬂtuﬂmﬂ}; Hard v. Housing Aothority, 219
. G 74, 08, 132 S.2.24 25, 29-30 (1063}, rev’p, 108 Ge. App. 834, 128 S.X.34 533
 {1982); Gate City Terminal! Co. v. Throwesr, 138 Ga. 458, $68-67, 71 B.E. 03,
808 (1811); Housing Authority v. Tork, 108 Ga. App. 41, 41-432, 138 A X.23 348,
- 34T (1062). :

_ 30 State Bd. Dep’t v, Chicone, 158 So. 24 783, 754-55 (Fia. 1863); secord,
Nichols v. Cleveland, 104 Ohlo St. 19, 19, 135 N.E 291, 294 (1032).

31 See, 2.0, ABA Revonr 123 & n.l (1067); ABA Revorr 114 & n.1 (1988);
Nicnors § 12.3151(1), at 206 n.8 (1063, Supp. 1088) (ching cases); Onaw, §§
09, 100; Paryxn § 154
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A substantial majority of the California decisions dealing with
enhancement fall into this category of probable or certain inclusion.
The Californis courts have uniformly expressed approval of the rule
adopted elsewhere in the United States.® The fountainhesd of the
Californiz position is San Diego Land and Town Compeny v. Negle ®
In Neale the condemnor had commenced a resérvoir project that was
originally designed to inundate only its own land. It was soon dis-
covered, however, that inundation of the condemnee’s upper riparian
lands would be required to store sufficient water for domentic and
agricultural purposes dewnstream. In the valuation trial, the com-
demnee was allowed to ask its expert witness what the value of the
property would be in light of the many benefits it would provide to
water consumers downstream. In essence, the withess was ssked to
plzceavalueonthe-pmpaﬁrnﬂmughthepmpoudimpmvmm

* San Diego Land & Town Co. v. Neals, 88 Cal. 50, 02, 35 P. 077, 900 -
{1881) {(eppeal from deeision on remand);.Ssn Diego Land & Town Co. v.
Neale, 78 Cal. 83, 74-73, 30 P, 373, 377 (1888); People ex rel Department
ummnmmnv,mmmmm,m,umnm.mmu )
mmummmumv.nmm-mmum
59 Cal. Rptr. 311, 815 €1967); Paople e Department of Pub. Worka v.
Tomaso, 248 Cal. App. 2d 741; W7, 57 Cal. Rptr. 31q (toeT);
nnnmo:meuv.m.wm_mmmau
Rptr. 878, 835 (1968); Peopls ex-rel. Department of Pub. Works v.

Cal. App. 2d 497, 500-01, 12 Cal. Rptr, 129, 150-31 (1961); San Disgo

geln, 164 Cal. App. 2d 1, 5, 330 P.2d 74, 718 (lﬂﬂ);hmm A

138 Cal App. 2d 74, 78, 281 P.2d 08, 100 (1938): Pasadens v. Union Trust

mc:n.m.::.zc,umanm(1934};mrmv.umu,n
54,

gggﬂﬁ?&

o

i

-’

-

3y

264 P2d 15, 26 (1983) (overruled on other #rounds): Spring
Valley Water Works v. Drinkhouse, 92 Cal. 528, 53¢, 28 P. 631, 682-83 (180%)
{concurring opinion); Redevelopment Agency v. Ziverman, 240 Cal. App. 3d
70, 76, 40 Cal. Rptr. 443, 447 {1988); Stockton v, Vots, T Cal. App. 388, 400,
244 P. 809, 621 (1826); Oskland v. Admms, 37 Cal. App. 814, 822, 174 P. 947,
250 (1918). ' ‘

23 78 Cal 63, 20 P. 372 (1888). In Neale the condemnees claimed en-
hancsd value primarily from two sources: the prior commencement of the
reserveir project on edjacent property; and the fact that a reservoir wat to
inundate their property. The former involved & supplementary taking wherein
enhancement was claimed to have arisen from the fact of adjacency to an
" established project. For a discussion of this particular gituation, see text
accompanying notes 117-1 infra. The present discumsion is contined to ;-
. hancement claimed to have srisen from the fact that the reservoir project was
te cover the condemnee’s land.

¢ San Diego Land & Town Co. v. Neale, 78 Cal. 83, 74, 20 P. 372, M
(1858).
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court drew a significant distinction between direct and indirect ele-
‘ments of value, recognizing that the condemnee
might get some benefit from [the project] indirsetly. That i= to BAY,
the public knowledge of a proposad improvement might cause an
. actual demend in the market and g subsequent sdvance in the cur-
rent rate of price. . . . Butaﬂdefrmthisindinctbeneﬁt..:it
seems monstrous to say that the benefit arising from the proposed
improvement is tc be taken into considerstion as an element of the
vaiue of the land 28 o
Apart from its discussion of “indirect benefits,” the court thus estab-
lished the rule that compensable value of condemned property may
not include an increment resulting from a direct benefit to the land by
reason of the very praject for which it is condernped. More concretely,
the court is saying that once the site is determined, the attributes of
the project for which the land was requisitioned are wholly irrelevant
to the determination of the land's market valye 2. -

Thedecmottheemdthesnhéffhorgh.mpmm
the minerity position in the United States are directly contrary to
the California position, Herenumulea]ttmngth,however,doesmt
determine the “better rule.” Accordingly, an in-depth anslysis of
boththeCalifomlamdtheGmgigpodﬁouisappmpriautopmbe
the soundness of the Califarnia doctrine; : ‘

The Georgia Constitution commarids that private property shall
,mtbetakenmrpuhlkuuewithuut“jmtandadequatemmpm
tion, "t AlthoughthhprwiaioniaMhrtothatoftheCalﬂomh

In Hard v. Housing Authority™ the site for an urban redevelop-
ment project had included the condemnes's !.and'thrqughout the pe-

3 Id. at 7475 20 P. at 377, The significance of this distinction to Cali-
fornia Iaw will be discusyed mbuqﬂenﬂa_intq;tmmnyﬁgnot.?&ﬂ

¥ Se¢ Nicmois § 123151(1), at 208 n The treatise cites Neale to sup-
portthem’opotiﬁon“ﬂ:ltmvnlumthehnd,theeﬂecto!thepmpmd
improvement must he ignored.” Id. :

2T See, 2.4, capes clted note 19 supra.

28 Ga Cower. art. 1, § 3. . ‘

30210 Ga. 74, B0, 132 B.E2d 25, 20-30 (1083). Georgia's present position
m&hjmnwummmzedﬂmoutmemumkommdm
appellzte courts. In Housing Authority v. Hard, 106 Ga, App. 854, 120 S.E.2d
533 (1962), the appellate court, in interpreting an earfier decision, Gate City
Terminal Co. v. Thrower, 138 Ga. 456, 71 8K 903 {1911), held that the court
in Gate City was faced with & situation quite ditferent from that in Hard.
mmwmmmmmmtm‘wmdem-
.ﬁonorapmjectnﬂn,md.umd;itwmwwdhwed. But the court
refmadwaﬂwrmmofthemhamunﬂardmthemm
site was certain during the period in ich enhancement aroze. This decision
wmhm&mmdm;tbe'mhddiagtbn&u
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riod in which enhancement allegedly arose. Nevertheless, the condem-
nee claimed that he was entitled to the market value of the property
as of the date it was aciually taken by court proceedings. In sustain-
ing this contention as being within the intent and purpose of the “just
and adequate™ provision of the Georgia Copstitution, the Supreme
court held that “[ajnything that actually enhances the value must be
considered in order to meet the demands of the Conatitution that the
owner be paid before the taking, adequate and just compensation.”
It is clear from this decision and from its aftermath® that to the
-Georgia court “just and adequate” means just and adequate solely to
the condemnee. The policy implicit in such an approach is the pro~

tection of the condemnese from a discrimination that would disallow .

him the enhancement while allowing adjacent owriers to reap such
benefits merely because they were fortunate snough not to have their
land condemned.® The principle underlying this policy is defeated,
however, to the extent that the property owners nearby are specially -
asgessed for the improvement.® . g

By contrast, the California case of People ex rel. Department of
Public Works v, Perg* explicitly held that “{t]he term ‘just compen-
sation’ means ‘just’ not only to the party whose property is taken for
public use but also ‘just’ to the public which is to pay for it In
accordance with this interprefation of Article I, section 14 of the
California Constitution, the Californis courts have uniformly denied
compensation for enhancement accruing after the project site has been
definitely determined.®* This js proper. Using as a “cutoff point”
the date on which the site is clearly established draws & proper bal-
ance between the private right and the public good. Moreover, such
exclusion of enhancement evidence does not subvert section 1249 of
* the California Code of Civil Procedure because, as previously indi-
cated, section 1248 has been termsed a procedural statute that creates
no vested rights® If such evidence of enhancement srising subse-
quent to the definite plotting of the project were admitted by the trial

City’s facts were identical fo those in Hard. Subsequently, the Georgie Leg-
islature, in defiance of the decision by the supreme court passed a statute
denying recovery by the condemnee of any enhancement caused by the project
for which the property was condemned. The law was held unconstitutionsl
in Calhoun v. State H'way Dep't, 223 Ga. 85, 87, 153 S.E.2d 418, 420-21 (1967),
* a8 contrary to the *just and sdequate™ provision of the Georgia Constitution.
See Ga. Cons?t. art. 1, § 3. )

8¢ Housing Authority v. Hard, 219 Ga, 74, 80, 132 S.E.24 25, 28-30 (1983).

51 The holding in this case precipitated some adverse legislative activity,
See note 28 supra.

3¢ See Orom, § 98.

23 See id.

24 180 Cal. App. 24 497, 12 Cal. Rpir, 129 {1881).

3 I4. gt 489, 12 Cal. Rptr. at 130.

8¢ See cases cited note 22 supra.

87 See cases cited note 13 supra.
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judge, it might well be held to be an abuse of discretion.® By deter-
mining market value as of the day before the property was eertain or-
likely to be requisitioned the condemnor is riot penalized, as it would
be in Georgia, for implementing the desirable practice of apprising
the public of a specific site. This is not to say that a public authority
should be given a license to condemn a definite site and then, in
typical bureaucratic fashion, unressonably delay the official proceed-
ings.?* The provision in the Code of Civil Procedure setting valuation
az of the date of trial was not designed to protect against this type of
delay .+ : ' .

" While market value is utilized by both states as the indicia of just
compensation,*’ it is plain that the Georgia court, applying the minor-
ity rule, will encounter difficulty in arriving’ at the amount of the
award. It is questionable whether thare is, in the first place, any true
market for property that has been labeled as a site for a public work.#
Neverthehw,tharemmuﬂmethodshywhichthemmmurt
could arrive at a figure. One method would be to construct, through
thenuotsﬂeseﬁdmcgof“ﬁmﬂn"nmbypmpemr,nhmtheﬂcﬂ
sale of the property comdemned s0 az to compute its “guasi-market
value” as of the time of the taking. Singe this is patently a fictional
approech, imputing to the property benefits that it would never pos-
- Sess, this quasl-market vaiue approach has not been accepted by the
Georgia Supreme Court,® and the procedure is disapproved of by
authorities generally.* . S .

Anocther alternative would be to “allow proof of any element . . .
that entered into fixing its value right up to the time it was taken. ™
While this approach was approved by the court in Hard, it does not
reflect true market value and, moreover, is based on unsound policy.

3¢ But see Los Angeles v. Tower, 90 Cul. App. 3d 860, 204 P.2d 395 (1948).

nmmmummmmeum.
See Cax. Cos Cyv. Proc. § 1248, S ' ‘

4 Id It s interesting to note that the Court of Civil Appeals of Texes,
mmdemﬁw,huwwﬁed:wrnrMpmmembyhom
that, {f the public agency unnecessarily delays, the condemnes shall be entitled
h:hemrkctvdmotthcpmnttheﬁmeitwuakenimluﬂugm
enhancement. Ushlinger v. State, 387 SW.2d 427, 432 (Tex. Civ. App. 1065},
mmmumm.hmm,mdmmmmmmmm
erifly discussed to the extent that the site was designated and then condemned
in & piecemesl fashion. In Hard and other cases considered in this section
the sntire sits was taken in one sction. '

1lsmqﬁmmv.mmnmmm.wg.um (1943); Hard
v, Housing Authority, 219 Ga. 74, 132 S.E2d 35 (1963).

42 See State RA, Dep't v. Chicone, 1538 So, 2d 753 (Fla. 1083). “Once
selected for condemunation the marketability, both aale and rental, and to some
extent the use, of property is sterilized .. . ™ Id at 788.

4 Hard v. Housing Authority, 219 Ge. 74, 80, 132 8.E.2d 35, 30 (1963).

4 See, 6.0, 2 1. Lxwm, Eamner Dosame § 743 (34 ed. 1509); 27 A Jun.
2 Eminent Domain § 233, &t 30 n.17 (1008) (citing cases).

48 Hard v, Housing Authority, 219 Oa. 74, 80, 132 S.E2d 25 30 (1963).
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True market value of property, as defined gbove, includes con-
sideration of a purchaser who is willing to buy the property “with
kmowledge of all the uses” to which the property could be put.s
These uses referred to are “ordinary” uses, for if the property is
destined for condemnation the only long-term “use” for which it is
available is 69 & medium through which to speculate upon a large
condemnation award** Once it iz known that the property is to be
included in the improvement, its actual marketable attribute—that of
adjacency to the projeci-—has been extinguished, thus denying the
property’s parti pation in the general rise in land values in the ares.
As one author has ststed: ' :

Tucanthhmecuhunmbtufugea“ua”mmnw'totbagen-
erally accepted definition of market value® It forces- the court to
engage in one of the practices againgt whith the market value definic
ﬁonwaphtendndtopmtect-ths“viciomdrcle“o!attmpﬁnghsﬁ-
mbemmpumahryvﬂuemtemofexpochﬁmdthamm
to be granted by the court.® o
Aﬁmlmethodth:tcouldbeund-tomusuremhmtto
pmpertydeﬂniteiywﬂhinthembitofaprgpuedmjectwouldbeto
value the property based upon either the: of the condemner or
mbmﬁcmmot@dmmumbythew. This,
clearly, would not reflect “true” market value becsuse that value
contemplates private, not public use. Further, this approach mirrors
thedinetdmmto!vﬂmthatwuexﬂﬁedhythe%ias“-
preme Court in Neale and its successora ™ Consider, for example,
the following cases. In People ex rel. Departmant of Natural Re-
msv.hm“ammwlwmﬂmtnrmwthﬂn
dam, the condemnee’s claim for & valuation based upon the condem-
mor’s need for his land in the project was rejected. In Posadena v.
Union Trust Co.® the appellate court affivmed the exclusion of the

«Saumm&.uv.mm.mmmmmp.mm
(1908) (emphasis added).

4T See Oncay § 108; Parvsn § 154.

48 Paraexn § 154 (emphasia added).

4% See text accompanyivg note 48 supra. _

50 Cf. Opow. § 1048, N

51 See cases cited note 22 wupra. 7

52 255 A.C.A. 697, 63 Cal. Rptr. 383 (1987). The farts us stated by the
court are sketchy. However, in the respondent's reply brief to a petition for
rehmin;iti:muledthatthelmdwasndthinthempcottbepmjmlt
all times. See Heply Brief for Respondent for Petitions for Rehearing at 14,
Peopls ex rel. Department of Natural Resources v, Brown, 255 A.C.A. 697, 83
Cal. Rptr. 363 (1887). _

¥5 138 Cel. App. 21, 51 P2d 483 (1934},



630 THE HASTINGS LAW JOURNAL {Val. 20

condemnee'’s evidence of his land's potential as a dam site™ where
joinder of his parcel with neighboring ones for this purpose would
not have been practical except for the imminence of the plaintjtf's
reservoir project. Finally, as the court in Oakiand ». Adams® stated:
the fact that the city intended to acquire [the] property and use it for
park purposes should not cause it to be penalired, or that the incre-
ment in value which might attach to it because of the fact that the

city desired to acguire it to convert it into a city park ahould raise
its value fo the clty for that purposess

As the above cases indicate, it.is repugnant to one’s sense of jus-
tice that a condemnor must include in its award an increment of value
stemming from the property being enhanced directly by the improve-
ment to be placed thereon;” to attempt to value property in this
manner has also been considered to be quite speculative.® Thus, if
the condemnor has not unressonably delayed proceedings and if, from
the beginning of the project it was certain or highly probable that the
condemnee’s property was to be included in the improvement, the
better rule, and that adhered to in California, is that the property is to
bevalued as of the date that thlscertainty orprohabﬂity arose.

Uneutainlnelﬂdnl~
General Principles

Onmmyoccaslmspriortothedehrminnuonoladeﬂniteﬁte
forthepropmedpubliewo:klpr@artyvdueswmmmnbrud
ares, reflecting the anticipation of continued private ownership ad-
ju:ent or at least proximate, to the hmprovement™ The instant
problem arines when, within that broad area, a specific site is finally
chosen upon which to construct the improvement. The question is
whether the condemnee’s award should include.the increment stem-
ming from the anticipatory rise in values before the exact site is de-
tm-minad. Unfortunately, many courts® have failed to distinguish
between this situation where the enhancemant arose before a definite
site for the improvement was selected and the situation discussed
previously where the enhancement arose after a definite site had been
established. As a conseguence, the bulk of the American decisions
seems buried in & morass of irreconcilable conflict. This confusion
could have been avoided by means of detailed statements of facts
mplidwithinmveapplicat\m: of law. . As put by one writer:

uwmmwmvummmmmammum

3+ 14 at 26, 31 P.24 at 404

53 37 Cal. App. 614, 174 P. M7 (1918}, a

6 14 gt 622 174 P, ot 950,

5t See Onexx. § 108. *"Market value af the time of teking' is the verbal
standard of compensation, but . . . the courts do not rigidly adhere to this
standard when . mmmummmm.wmtm" Id,

L s«rmsm

3 2 ). Lews, Exioooer Domamn § 745 (3d ed. 1009),

% Ses pote 1T suprn.



Jiauary 1969] ENHANCEMENT AND BLIGHT . 31

ﬁmm‘m-mmmmemmmmumm
the jailgrgz of tmost courts to diztinguish u?mrply beiween the anhance-

tions of the sams rule to varying states of factsl '
Enough courts, however, have made such a distinction to indicate
éhatthfeisadeﬁnitespmofsu&mmydnthhismemmeUnited
tates. - '
Jurisdictions allowing recovery of the enhancement base their
decisions on the reasoning that such an increment is a bona fide com-
ponent of market value. For example, in Keary v. South Park Com-
missioners, the United States Supreme Court approved the follow-
ing instructions: . ‘

the owner, ¥+ ,

mmﬁmmtmmduyeopp@nﬁonfmw“

SL Onags. § 108, at 449-30 (emphasis added). _

$2 E.p., Kerr v. South Park Comm'rs, 117 U.5. 379, 387 (1888) (approved
instructions allowing recovery for this type of enhancement); State Rd, Dep't
v. Chicone, 158 So. 2d 753, 784° (Fla. 1083) (dictum) ; Sunday v. Louisville &
NRR, 62 Fla. 395, 397, 57 So, 351, 351 (1912): Housing Authority v. Hard, 108
Ga. App. 854, 857, 128 B.R24Q 533538 (1982), rev’d, 210 Ga. 74, 132 5E2d 28
(1963) ; Sanitary Dist, v, Loughran, 160 1. 382, 370, 41 N.I. 359, 381 {1008);
Snoutfer v. Chicago & N.W. Ry, 105 Yowa 881, 683, 7% N.W. 501, 502 (1808);
Guyandotte Valley Ry. v, Buskirk, 57 W. Va. 417, 423, 50 8.E. 021, 523 (1905);
e Nycnots § 12.3151(2), et 210 0.9, Contra, Tharp v. Urben Renewsl & Com-
munity Dev. Agency, 380 8.W.2d 433, 450 (Ky. 1983); Congressional School of
Aseronautics v. State Rds. Comm’n, 218 Md. 236, 249-50, 148 A2& 558, 565
(1038); Alden v, Commonwealth, 351 Mass. 83, 5-88, 217 N.E.2d 743, T45-48
(1968) (statutory interpretation); Cole v. Boston Edison Co,, 333 Mags. 861,
665, 157 N.E.2d 209, 312 (1930) (statutory interpretation); Nrcmors § 12,3151
{4}, at 212 n.14 {citing ceses}. The relstive searcity of cases allowing or dis-
aliowing recovery for this “anticipatory ephancement” may be atiributed,
M,m&efmmotmtmwmmmm
before and atter designation of the improvement site. Cf. text accompanying
note 61 supra, Unquestionably, many cases have involved “anticipatory en-
. hancement,” and it is not unlikely that recovéry has been allowed for such
in some instances. However, the disposition of a court to allow this recovery
is often camouflaged by broad statements seemingly intended to deny any
type of project-caused enhancement. Id. To efucidate this significant distine.
tion requires a substantial effort by the court, and, in this light, it would not
be unfair to conclude that many courts are it times rather indolent,

& 117 U.S. 3719 {1860).

o Id at 388,
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benefit” to the property, sich benefit arising from the specific ear-
marking of the property for the improvement.®* The court thus dis-
tinguished between enhancement accruing before the site was deter-
mined and enhancement accruing thereafter, allowing recovery for
the former but not the latter. This case emphasizes the fundamental
proposition that during the period of uncertainty the true market
value of all property in the area rises because of bona fide expecta-
tions of adjacency, whereas once a site has been chosen,® enhance-
ment to property lying therein occurs only because of speculation
concerning the amount the condemnor will pay.®

Some courts in denying this “anticipatory enhancement” have
argued that the condemnor should not be forced to pay for any incre-
ment stemming from the project,® while others have reasoned that
since “the landowner iz not to be penalized for any depreciation in
value atfributable [to the project] the condemnor [iz not] toc be
required to pay for any enhancement ... ."** The Supreme Judi-
cial Court of Massachusetts in Cole v. Boston Edison Company™ indi-
cated that if the originsl scheme raised even a possibility that the
subject parcel would be teken, there was to be no allowance for an
increment attributable to the indefinite plan™ In Tharp v. Urban
Renewal and Community Development Agency,™ the Kentucky court,
" reaching the same result, stated that the property was to be valued
“at the time just before it was generally known that the public proj-
ect would be performed."* o ‘

s rd :

58 See Nrcwors § 12.3131(2), at 77 (Supp. €8).

ST Cf. State Rd. Dep’t v. Chicone, 158 So. 2d 753, 75455 (Fla. 1963);
Howsing Authority v. Hard, 106 Ga. App. 854, 857, 128 S.B24 533, 535 (1082),
rev'd, 319 Ga. 74, 132 5.E.2d 28 (1563) (elihough reversed, case makes graphic
distinctions}. . i

42 Cf. Cole v. Boston Edison Co., 3354 Mass. 851, 865-68, 137 N.E.2d 209,
212 (1839).

% Tharp v. Urban Renewsl & Community Dev. Apency, 389 S.W.2d 458,
458 (Ky. 1985) ; see Congressional School of Aeropautics v, State Rda. Comm™n,
218 Md. 238, 248-50, 146 A.2d 588, 585 (1958).

~19 330 Muss. 861, 157 N.BE2d 200 (1858). THe court interpreted statutory
language which said that value was to be fixed “before the taking” to mean
"befare the beginning of the entire public work which necessitates the taking™
Id. at 883, 157 N.E.2d at 212 v

* 4, at 666, 157 NE.2d af 212. The court cited May v. Boston, 158 Maxss.
23, 91, 32 N.E. 902, 504 {1893), as support for this proposftion. Subsequently,
United States v. Miller, 317 11.5. 388, 379 (1943), was cited as & better state-
‘ment of the rule the court wes applying. The relevant passage in Miller,
however, spoke in terma of “probability” of being taken and not mere “pos-
sibillty.” Accordingly, the test set down by the court wus somewhat ambig-

T8 389 8.W.22 453 (Ky. 1965).

T Id. at 458
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The California Position

Unfortunately, the California courts, with one exception, have not
clearly indicated their position on this controversy. The one excep-
tion is San Diego Land and Town Company v. Neale,™ an 1888 deci-
sion of the California Supreme Court that drew a sharp distinction
between “direct” and “indirect” benetits to the condemned prop-
erty.™ Of the latter the court stated that “the public knowledge of
& proposed improvement might cause an actual demend in the market
and & subsequent advance in the current rate of price.”™ Unmistak-
able in this excerpt is the notion that, prior to the designation of the
improvement site, property values in a wide area will rise because of
the expected benefits to be derived from owning property proximate
to the improvement. This interpretation of the passage in Neale is .
substantiated by reference to & jury instructioh recommended as -
proper for California condemnation cases; S

in this case, for the valos of the part taken, on any direct Increzse
- + - in value arising from the construction of [the proposed project].

On the other hand, sdvance public knowledge of the proposed.
m:mmyormymthauhﬂmemmamthegmﬂmr-
ket in the area, and therafore, an indirect effect upon the value of the

:
i
{
i
i
B
5
g
]
i
§
:

The Neale case is cited as aufhority for this instruction. However,
Neale was decided in 1888 and Richard L. Ruxtable, the author of
this proposed instruction, noted the following: -

The second paragraph of the above instruction iz balieved by the
euthor to be u proper siatement of the vregent law under the cages
cited . . . . But more recent cases desling with resulting increcse in
raarket value might be construed as requiring exclusion of both direct
and indirect effect upon the market.?s

This is indeed a hint, if not more, of the rather murky and unsettled

state of California law on this subject.
As mentioned in the above comment, some cases might be con-

strued as excluding evidence of both indirect and direct effects on the
value of the property; but in several cases the language relating to

4 78 Cal. 83, 20 P, 872 (1834},

% Id. at T4-T5, 20 P. at 377; see text accornpanying noves 24-28 supra.

76 Sun Diego Land & Town Co. v. Neale, 78 Cal. 83, 74-75, 20 P. 372, 377
(1888).

7 Huxtable, Prial Preparation, Discovery, Pretrial, and Jury Instructions,
in CALTrouNIA CoNDEMNATION Pracyrce 223, 280-81 (Cal Cont. Educ. Bar ed.
1960) {emphasis added).

5 Id, at 201-62 {emphasis in the original) {citing no cases).
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- such exclusions could be construed either as dictum, or as a very un-
clear statement of the applicable law. For example, in Pasadena v.
Union Trust Co.™ the condemnee offered evidence of his land's suit.
ability for a dam site. The proffered evidence was excluded by the
trial court and this result was affirmed on appeal. The issue was one
of direct valuation, i.e., whether or not it was proper to value the land
as a dam site merely because the plaintiff had determined to build a
dam there. Nevertheless, the Court of Appeal went on to say: “Any
rise in value before the taking, not caused by the expectation of that
event, i3 to be allowed, but . . . it must be a rise in what a purchaser
might be expected to give.”® If the court bere was referring, by use
of the phrase “[a]ny rise in value . . . not caused by the expectation
of that event”, to an Indirect increase of the property value before a
definite site is determined because of advance public knowledge of
the improvement, the statement is indeed dictum. This must be so
because the issue on appeal was not alleged errof’ in denying evidence
of indirect enhancement. The more plausible conclusion, however, is
that the court was merely rejecting evidence of direct enhancement
with an ambiguous application of the Neale rule. Support for this
- conclusion is found in the last clause in the above-quoted statement
of the court: “but. . . it must be a rise in what a purchaser might be
- expected to give™ This phrase implies that, although direct ele-
ments of enhancement must be excluded, it is proper to admit ele-
ments of value that a purchager in the open market would consider,
which would certainly include a purchaser’s anticipation or hope of
eventually owning land next to a public improvement, the exact site
of which is still unknown. . Wheress Union Trust, therefore, is basi-
cally consistent with Neale, the ambiguity of the language used could
erroneously cause one to conclude otherwise. Nor is Union Tyust
alone. There are other decisions, more recent than Union Trust, that
also might be construed as requiring the exclusion of both direct and
indirect benefits.

In Los Angeles County v. Hoe** the condemnor was endeavoring
to acquire property for a civic center governmental office site. The
condemnee’s expert witness testified over the condemnor’s objection
that the City of El Monte had selected the lot adjacent to that of the
condemnee for its city hall. On appeal the condemnor contended that
it was error to admit the testimony becaume it allowed the condemned
property to be valued in light of the project to be bufit thereon. The
basis of this contention was the alleged fact that Los Angelea County
had joined with the City of El Monte to construct a complete govern-
mental center, which would include the adjacent parcel designated for
the El Monte City Hall. The condemnee’s witness testified, however,
" that he had no knowledge of such a joint effort. In addition he stated

78 138 Cal. App. 21, 31 P23 463 (1984).

® Jd at 20, 31 P.2d at 468 (emphasis added).
8 Id,

82 138 Cal. App. 2d 4, 201 P2 08 (1965).
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the! he did niot consider the county project in valuing the land, recog-
nizing that it would be improper i do so. . The court aftirmed, the
decigion, finding that there was only a prospective or conatingent
joint effort between Los Angeles County and the City of E} Monte,
and further stated, “I3 is the law, as stated by appellant, that in arriv-
ing at a determination of the market value of {the] land . . . it is not
proper to consider the increase, if any, in the value of such land by
reason of the proposed improvement which is to be made on the land
by the condemnor."® L .

Does this rather broad statement disallow any recovery for “in-
direct enhancement” as defined by Neale? One reason for concluding
that it does not is supplied by a close scrutiny of the faets. The con-
demnor was arguing that there was only one large project, encompass-
ing both the condemnee’s property and the adjacent property, so that
any consideration of the condemnee’s property as enbanced by the
city hall project would be improper as allowing evidence of direct en-
hancement. This the court rejected, finding that there was no joint
undertaking. The court, therefore, in making the above statement
was merely informing the appellent that, although it stated the law
“correctly, the proposition was not appliceble to the present case be-
cause there was no question of direct enhancement Purther, the
court in Hoe cited Neale as authority for its ruling It is quite
doubtiul that the court intended to state a proposition that was con-
trary to the very case cited to support it, and in this light Neale and
Hoe are reconcilable. , :

In San Diego v. Boggein® the situation was Analogous to that n
Hoe. Boggeln involved condemnation etforts by the City of San Diego
for a park end recreation area. Proceedings began in 1945 but were
dismissed in 1852. In the interim a new project was begun in con-
junction with the federal government. At trisl, the city offered evi-
dence to show that the land in question had been encompassed in the
project since 1945, If admitted, such evidence would have dented the
condemnee any compensation for enhancement that arose prior to the
official commencement of the joint project. The appellate court af-
firmed the decision excluding the evidence, holding that the evidence
Wwas unnecessary because the parties had stipulated that the property
was within the project’s ambit since 1945, and the instructions of the
trial court effectively charged the jury to ignare any enhancement
* resulting from its definite inclusion. The appellant cited Hoe® but

83 Los Angeles County v. Hoe, 138 Cal. App. 2d 74,78, 291 P.2d 98, 100
{1885). ’

A4 The question involved, although not made perfectly clear by the court,
was one of supplementary taking by an established project. See text accom-
panying notes 114-18 infra. This ia substantiated by reference to respondent’s
reply brief. Reply Brief for Respondent st 7, Los Angeles County v. Hoe, 138
Cal. App. 2d 74, 201 P.2d 98 (1955).

85 184 Cal. App. 24 1, 330 P.2d 74 (1958).

¥ See text accompanying note 83 supra.
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the court, while agreeing with its statement of law, held that it was
not applicable because both the stipulation and the trial court ingtrue-
tions effectively excluded any danger of direct enhancement.® The
court, therefore, although approving the sweeping language of Hoe,
was doing so only to the extent that it was the correct rule as stated
in Neale for the exclusion of direct enhancement evidence.

A final case in which the broad language of Hoe® is indiserim-
inately cited is Community Redevelopment Agency v. Henderson®
The condemned property had been included in the scope of a rede-
velopment project from its incep tion. Accordingly, the court adhered
to the general rule and held it was proper for the trial court to pro-
hibit the cross-examination of the condemnor's expert witness when
“[s}uch inquiry would have elicited evidence beéaring upon the . , .
enhancement of defendant’s property &8 a result of the redevelop-
ment.™ Again, this broad langnage although intended to state only
th.enﬂedhaIMgdﬁutenhmcmenncm doubt upon the “dirgct-
indirect” distinetion drawn fn Negle # :

Two quite recent cases pose even greater barriers to any attempt
to synthesize Californla law on this subject. In Redevelopment
Agency v. Ziverman® instructions proffered by the condemnee dis-

“general rule” that the condemnation project was not to be a factor in
determining the market value of the condemned property™ and to
support this conclusion cited Pasadens v. Union Trust Co® As was

armmv.mm‘mmmuu.mlmununm.

B2 Ser text accompanying notg a3 fupra,

¥% 251 Cal. App. 2d 336, 59 Cal Rptr. 311 {1967). The Hoe quotation was
ahomedhhophauLDdePub.Worhv.DiTmm,zwcn
App. 2d M1, 57 Cal. Rptr, 263 {(1967). The court made it clear, however, that
mmm'snmxwmmmmmmmudmm
ment‘htheophim,ihequﬁ:ﬁmmmwmefoﬂuwm: “Con
m«m...{mmﬁm]mmmwmmmmmmuea
mwm‘hhhbymuidtrlnxiuvﬂunthoughtheimmmt
was mada” Id. st 767, 57 Cal. Rptz. ot 310, '

* Community tAmv.Rmdenon,zsICnLApp.zd&l,
" 343, 59 Cal Bptr. 311, 316 (1047). *

5 ﬂthomo!PeopleeanDmmmthub.wm-k;v.Pen,lmm
App 2d 497, 12 Cal. Rptr, 120 (1961), using language complrable to that in
Neale, beld that the trisl court properly instructad .that “enhencement in
valua arising solely and divectly from the proposed public improvement™ is
not 1o be considered. fd. at 500, 12 Cal. Rptr. at 130-31 (emphasis added).

°2 240 Cal. App. 24 70, 49 Cal. Rpir. 443 (1066).

ﬁsututmmpmingmﬂmm .

NMvdnpmmAsmqv.Zivmn,mMApp.de?s,uCaL
Rptr. #43, 447 (1958).

5 138 Cal App. 21, 31 P2d 468 (1534),




In the case of People ex rel. Department of Public Works o,
Arthofer, a rather ancmalous situation wag presented wherein the

purposes. Thecondemneepmhasedpszer;ynearamijmbmﬂwag
three months prior to the commencement of the condemnation. Al
though the parcel was zoned R-1 (single family dwellings) the con-
demnee intended to use it for R-3 purposes (apartments, ete.), hoping

the freeway project since 1960, The appellate court held that the tria]
judge did not abuse hig discretion in not permiiting the condemnee’s
witness to express an opinion regarding the reasonable probability

was the witness" “inahiiity to establish that . . , [zoning’ changes in

nearby property] had cccurred prior to kaowledge of the construction
of the freeway ., . »» Continuing, the court stated:

The law iz likewlse clear that in forming an opinion as to reason-

able probability of & zone change, & witness must exclude al! consid- -
~ eration of the effect of the proposed improvement, and knowledge of
the impending improvement may not be congidered as a factor in
determining the fair market valpe [citing Nealel . . .. [Alny testi.
‘mony of reasonable probability of zone change msy not take into
account the proposed freeway or any influence arizing thelefrom s»

There was no dispute at trial that the property in question was not

9% 245 Cal. App. 2d 454, 54 Cal. Rptr. 878 (1968).

B Id. at 484, 54 Cal. Rpir, at B85,

98 Id. (emphasis added),

9 Id. af 485, 54 Cal. Rptr. at 885 {emphasis added).
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Likely to be within the scope of the project until 1960 and that zoning
changes had occurred, in anticipation of the freeway, since 1956. In
light of these facts a comparison is warranied between the above
quotation from Arthofer and the statement in Neale that a condemnee
could derive an indirect benefit from the fact that “the public know!-
edge of a proposed improvement might cause an actual demand in
the market and a subsequent advance in the current rate of price."e

The apparent conflict between these two statements might be dis-
pelled by interpreting “knowledge” in the Arthofer quotation to mean
the “knowledge of the witness,” thus applying the Neale rule exelud-
ing evidence of direct enhancement, ie. the witness may not value
the property by reference to his knowledge of the condemnor’s project
to be erected thereon. This position, however, is untenable for two
reasons, First, the Arthofer quotation goes on to suy that testimony
of enhanced velue because of a reasonable probability of a zone change. -
“mey not take into account the proposed freeway or any inflyence
arising therefrom,”* which would inciude both the knowledge of the
valuation witness (direct enhancement) and the knowledge by the .
general public of the advent of the freeway before its boundaries had -
been determined (indirect enhancement). Yet, indirect enhancement
is precisely the element that Neale held may be considered.

Secondly, the appellate .court approved the trial judge'’s ruling
that not only was the condemnee’s witness precluded from
an opinion on project-influenced zone changes causing a rise in prop-
erty values occurring subsequent to 1960, when the property was
certain to be taken, but he was precluded from expressing any opinion

ring prior to 1980, the date that a definite Bite was established. To
allow this consideration would be merely to take into account & rise
in property values in a general area due to the anticipation of an
improvement, the boundaries of which had yet to be designated.

1Is Arthofer contrary to Neale? Although the Arthofer court men-
tioned the fact that the condemnee’s offer of proof fafled to demon-
strate that the exclusion of evidence was prejudicial, it would be er-
roneoustocomiudethntthedeciﬁunreﬂednnthinmimrpmcedunl
ground in light of the unmistakable and forceful language used in
the opinion.™* Moreover, the court, although citing Neale, could
not have been merely vaguely applying the Neale rule disallowing
“direct” enhancement becsuse the situation in Arthofer involved an.
‘hancement that was claimed to have arisen prior to the property's

!"Slnl)imhnd&mwn'(:a. v. Neale, 78 Cal. 63, 74 20 P. 3n2, ¥nm
‘(1888) (emphasiz added).

i#1 Pecple ex rel. Department of Pub. Works v. Arthoter, 245 Cal. App. 24
458, 485, 54 Cal. Rpte. 478, 885 (1086) {emphagis added).

182 Id. at 484-65, 54 Cal Rptr. at 885.
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inclusion in the project. Accordingly, the conclusion must be that the
court misinterpreted the “direct” enhancement rule in Neale and in-
discriminately applied it to a situation proper for the “indirect” en-
hancement rule. To the extent of this misinterpretation the cases are
indeed contrary. . ‘
Thus, the question is raised as to which i3 the better rule to be fol-
lowed in California. It is suggested that the distinetion drawn in San
Diego Land and Toum Company v. Neale betwean “direct” and “indi-
rect” enhancement be preserved, notwithstanding the age of the case.
1t is a workable distinction designed to assure that justice be done to
both condemnor and condemnee!® and, in doing g0, achieves a proper
balance between the private right and the public good. -
The Neale distinction, in addition, is one that best reflects the
rule that market value i3 to be the index ' for just compensation, 1™
&mmmw,mm:hmmmwma
public improvement cannot incresse in trye market value, ie., there
is no potential for adjacency coupled with private ownership.'% Con-
versely, knowledge that a public improvement is likely to be com-
mmdatwmhcaﬁmwithinavaguemﬂmmthelp
but stimulate a rise in property values within that area % This in-
crease in value, although caused by anticipation of the im
!‘sanincrenseinmmarketvaluasincepmpertymmmdthue
whowouldpurchasetmnthem'msidepropmyownednmlpub-
liciﬁzprovmentcapableufbehagusedinmnymnrebemﬂciﬂwan
t}mnitwouldbeinlhmceofthememmt."fhm,b«ring
in mind the definition of markeét value, an increment attaching to
the property prior to its certain or highly probable inclusion in the
project should be compensated for by the condemning agency. As
stated by one writer,
When . . . the preliminary discussion has enhanced the value of the
land in the neighborhood, the courts have not been Inclined to create
mexupﬁonmtbemm&atmrketvﬂmutheﬁmotthe
taking is the conclusive test and it ir ususlly heid that the cwner is
eniitled to the benefit of the appreciation in value from the general
expeciation that the improvement for which it was taken would soon
be constructed.188 )
Accordingly, to exclude evidence of this enhancement would Le an
abuse of discretion by the trial judge sufficient to deny the condemnee
the “just compensation” that is guaranteed him in California Consti-
tution.’”® In more practical terms, valuation is to be made asg of the
day before the date it became certain or probable that the property
was to be condernned for the project. . ,

108 See text accompanying notes 34-35 supra,

104 See text accompanying note  supra. . -

168 See Parmws § 154; text accompanying note 48 supra.
106 Sge text accompanying note 59 supra. :
W7 See text sccompanying note 11 supra,

108 Nricwors § 12.9151¢3), at 200-10,

199 See Cac. Cowar. art. 1, § 14
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Property Condemned to Supplement a Previously Existing Profect

Not infrequently an established public improvement must be ex-
panded to meet greater demands. - When adjacent land is condemned
for this purpose, the condemnee usually requests compensation for
the increment of value that has accrued to his property by reason of
its past adjacency to the improverent. This situation differs from
the two previously discussed situations where enhancement was
claimed to have arisen from the anticipation of the project and not,
as here, from its prior establishment. This situation, hawever, must
be considered in light of two possible factual variations: (1) where it -
was not probable, upon original establishment of the project, that the
subject parcel would be included in an expansion; and (2) where it was
definite or at least probable that the condemnee’s parcel would sub-
© sequently be enveloped. The great weight of authority allows re-
- coveriformeaddedvalueintheﬁrst instance,* but denies it in the
second 1! ' ' .

Lack of Probable Indlusion - :
for the United States Suprezmne Court in United States
v. Miller3 Mr. Justice Roberts clearly stated the applicable rule
where it iz not probahble at the time the project is initiated that the
condemned parcel would be later included: '

If a distinet tract s condemnesd, in whole or part, other lands in the
peighborhood may increase in market value dus to the proximity of
the public improvement erectad on the land taken. Should the gov-
ernment at & later date, determine to take these other lands, it must
pay their market valoe as enhanced by this factor of proximity.138
Two California decisions have dealt directly with this matter. In

the more recent, Los Angélés County o, Hoe ) the plaintiff sought to
condemn land for a ctvic center. The City of Bt Monte had previously
acquired the propesty adjacent to the land in question for a city hall

11¢ See, .., United States v. Miller, 317 US. 349, 376 (1043): J.A. Tobin
Constr. Co. v. United States, 343 ¥.2d 422, 424 (10th Cir. 1965); Biss v. United
Stytes, 281 F.24 838, 638 (8th Cir. 1958): Tigertail Quarries, Inc. v. United

 States, 143 ¥.24 110, 111 (5th Cir. 1044); Playa De ¥lor Land & Improvement

Co. v. United States, 70 P. Supp. 281, 374-78 (D.CCZ. 1945); Andrews v.
State, 8 N.Y.2d 808, 008, 176 N.E.2d 43, 42-43, 217 N.Y.5.24 9, 10 (1861) (mem.});
Dallis v. Rash, 375 S.W.22 502, 608 (Tex. Civ. App. 1984); Ovce § 99; ¢f. ABA
Rerorr 136 & nn.1 & ¢ (1967); ABA Revonr 115 & n.1 (1980); Nrcmor= § 12.1351
(3), at 211 110 (Supp. 1968); Address by Mendes Herahman, Xaq., New York
City Bar Association, Commitice on Real Property, Feb. 18, 1065

111 See, ¢.g., United States v. Miller, 317 U.S. 389, 376-T7 (id43); Tigertail
Quarries, Inc. v. United States, 143 ¥.24 110, 111 (Bth Cir. 1944); United States
v. 85.11 Acres of Land, 243 F. Bupp. 423, 425 (N.D. Okla: 1965); ABA Rerorr
113 (1968); Nicaoua § 123153 (3); Omam. § 100

112 317 U8, 39 (143). ‘

111 i3, gt 378. - .

134 138 Cal. App. 2d 74, 201 P.3d 08 (1985). Fot a detailed statement of the
tacts see text accompanying note B3 supra.
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site. The court held'*® that, since there was no evidence that Los
Angeles County and the City of E! Monte had originally intended to
purchase jointly all the property involved, it was not improper for
the condemnee’s veluation witness to consider that the Bl Monte City
Hall was to be construeted next door.13¢ ‘

In the case of San Diego Land & Town Company v. Neale,'" ane
of the questions invoived was the valuation of property in Hght of its
. adjacency to a reservoir project that later had to be expanded, The
court stated, “So far as the value of the land in controversy may have
been increased to purchasers generally by the conatruction snd use of
the plaintiff's dam and reservoir . . . such fact should be considered

. ."11¢ The court also noted that : ‘

{t]he jury had a right to consider the fact, in deterfnining the market

value, that the land in controversy wes in proximity to & dam site, and

to consider its adaptability for réservoir purposes, and to determine

whether or not its tarket valus had been enhanced by improvements

~ put upon adjoining property , ., 19 .

Although the California authority on this matter is sparse, it is
sound, and in accord with the majority position in the United States
&s postulated in United States v. Miller.1® Assuming that the proj-
ect’s expansion was not probable, inclusion of the enhancement is
inescapable. By analogy to anticipatory enhancement of
valuee as the result of an undetermined project site, the market value
of property adjacent to an already established project is doubtlessly
increased by such adjacency.!™ This increase is thus a proper element
of true market value, for which compensation must be made.

Probable or Definite Inclusion '

If it is certzin or probable that the condelnnee'’s land will be in-
cluded in the original praject by a future proceeding, the authorities
are united in disallowing any increase in compensation by reason of
the condemned parcel's adjacency to the improvement® The clesr-
est exposition of the rule followed by virtually all courts'® is again

113 The holding of the court wis somewhst ambiguous. However, a close
‘analysis of the case coupled with a reference to the respondent’s reply brief
“will indicate that the court did indeed allow the condemnee to recover for
enhancement due o the udjacent city hall project. See Reply Brief for Re-
spondent at 7, Los Angeles County v. Hoe, 138 Cal App. 24 74, 201 24 98

{1955} (cites Miller and clarifies the holding in Hoe). *

118 Accord, Dallas v. Rash, 315 3,W.2d 502, 508 (Tex. Civ. App. 1964).

117 88 Cal. 50, 25 P. 977 {1881). Anticipatory enhanoement waz also
claimed. See text accompanying notes 74-77 supra.

116 San Diego Land & Town Co. v. Neale, 88 Cal 50, 65-68, 25 P. 977, 081

(1881). '
1% 1d. at 68, 25 P. at 881,
130 317 1.5, 369 (1943).
121 See text accompanying note 59 supra.
122 See authorities cited note 111 supra.
128 But see cuses cited note 28 supra,
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found in United States v. Miller,'* where the court stated, “If .. . the
public project from the beginning included the taking of certain tracta
but only one of them is taken in the first instance, the owner of the
other tracts should not be allowed an increased value for his lands
- which are ultimately to be taken . .. ."** The court here was re-
ferring to an instance in which the condemnee’s land was definitely
determined to be within the confines of the project from the ocutset.
The court was careful to point out, however, that definiteness of n-
clusion is not always necessary to deny the owner's claim for en-

bancement, g

If. . . [the parcels) were within the ares where they were likely o be
taken for the project, but mi not be, the owners were not entitied

;

Thus, the condemning agency ¢an avold payment of any claimed
enhancement by producing evidence showing that it was probable,
from the beginning of the original work, that the condemnee’s lamds -
would be eventually included within the geographical scope of the
project.!* ‘In supplementary takings, logical considerations require
the conclusion that, once it is determined that the land was probably
or definitely within the injtial ambit of the overall project, its genuine
market value, under the rule of Miller must include no consideration
of enhancement by reason of the project.  While the California appel- -
late courts have yet directly to aceept or reject the rule ag stated in
Miller, it is submitted that Miller is sound and should be followed. :

Bowever, even though expansion of the original project to en-
' mmhmmdmnu’:mdmhMKﬁemm heun-
reasonably acquisition ¢ property the owner t be able -
to recover for adjacency enhancernent. In a recent Texas case™® the
condemnor had designated a specific area but embarked upon a piece-
- meal approach to acguire the necessary land, and unnecessarily de-
layed acquisition of certain tracts. The owner of later taken

was allowed to recover the value of the property at the date of teking,
including claimed enhancement ™ While this recovery unguestion-
ably included enhancement elements that would not be reflected in
true market value, the Texas court chose to stress the unjustifiable -
- procrastingtion of the condemnor, In effect, the Texas court, in con-
struing its pertinent constitutional provision ™ modified the rule of
- Miller with equitable considerations. The California courts ought to
take cognizance of the rule of this case in interpreting the condemna- -

124 317 U.S. 369 (1543).

1% Id. at 378-77,

128 Id, at 37P {amphasis added).

127 See £d. )

128 387 BW.2d 427 (Tex. Civ. App. 1965},

130 23, at 433, .

3¢ Tex. Consr. wrt. 1, § 17, .
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tion section of the California Congtitution.’#*

Depression of Values Caused by the Pullic Jmprovessente-
: Mg Blight
The problem examined heve is distinpuishable from those dis-
cussed previcusly i that here the preposed pablic project, instead of
property values, depresses themn. Depreciatic
values by a proposed public imorovement cen occur in cages in ‘which
- the site of the improvemant is eitll:er definite or indefinite, or where
the condemnee’s proparty is the chject of a supplementary iaking for
an already established improvement Frequently, long-range plan-

demnee any reeoupmttorbuglﬁdoa:ﬁnravuhtyﬁm For -
example, one court, interpreting liter ¥ & statute requiring damages
tnbemaduoftho:dnhotthetaking,hemﬂntw

pﬁortothehnd’:ofﬂdaluqumﬁondmplycauldmthmm
Other courts have either completaly igrored any loss of value caused
by the undesirable nature of the prospective improvement s of,
while recognizing the existance of an injury, have held such injury to
be damnum absque injuria due to the lack of & “taking"1s¢ A few
cases within this group classify such damages as noncompensable “in-
cidents of ownership.”1*" Another approach used to deny recovery is

£ 331 CaL. Consr. art. I, § 14, - _
T 132 Nate, Challenging the Condemnor's Right to Condemn: Avoidance of
Peripheral Damages, 1987 Wasn, U.L.Q 436 438 & nnB-10 (1567).

W Jd. at 436 & n.15; see Nicmors § 123151 )

184 See Saint Louis Housing Authority v. Barnes, 315 S.W.2d 144, 147-48
(Mo. 1965). Contra, Cole v, Boston Edison Co., 338 Muas. 881, 685, 15T NE2d
209, 212 (1958). .

138 Note, Challenging the Condemsor's Right to Condemn: Avoidance of
Peripheval Damcges, 1987 Wass. U.L.Q. 436, 439 & n.14, ]

138 Id at #40 & n.18 {citing cases). The eame has been held regerding
plotting the project on a formal map. Id. at 441 & n,22.

187 See, .9, Sorbino v. New Brunswick, 43 N.J. Buper, 554, 120 A2d 473
(Super. Ct. 1957). oo
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such consequences of congressional action, ™

Although the above authorities are still considered “good law,”
there has been a significant snd swelling movement toward the con-
trary position. Ilustrative of this trend is the decision by the United
States Supreme Court in United States v. Virginia Electric & Power
Company,'* involving condemnation of a fluwage easement for reser-
voir purposes. Mr. Justice Stewart made it clear in his opinion that
“{t]he value of the easement must . . . [not be} diminished. by the
special need which the government had for it. . . . The court must
exclude any depreciation in value ceused by the prospective taking
once the government was committed to the project. . . »1%

The attack waged by the suthorities for this position is derived
from two basie premises. The first of thess is that it would be unjuet, -
and, therefore, against public policy, to allow & public authority to
depmpropertyvaluuinanmandthen,byﬁmuy designating a
site, gain an undeserved windfall through having condemned par-
cel valued as of the date it is officially takensa Accordingly, while-
“market value at the time of taking” is the standard to which lip ser-
vmhgim,:dtﬁumtruhhmumumd!orﬂwnhoﬂw
~ tiee 1 mmththatvaﬂomrulshuwbemfomuhtedbyﬂn
courts to avoid the harsh effects of a litersl statutory interpretation 1+

133 United States v. Certain Lands, 47 F. Bupp. 834, 037 (8D.N.Y. 142),
noted in Omaer § 105, ot 440 n 52, o

e 305 US. 824 (1881). - SE .

146 Id, at 838; secord, Pliya De Flor Land k Improvement Co, v. United
Btates, T0 F. Supp. 381, 357 (D.C.C.Z 1545). Mendes Hershman cited Virginis
Electriz in his addrem of Pebruary 18, 1988 to the MNew York City Bar Amocis-~
mcm.mm&mmmmm-momm

tislly the sume positicar. See Nrcons § 12.3151(1) (Supp. 1968).

161 See 2 J. Lrwzs, Excovmaer Dosaze § 745 (3d od 3909); Omcay § 108,
.depress market valusy in & particular neighbor-
mwmm;wm.nwmnwmmmmmmamm
tak :

to the public sense of justice thet it has

never been sriomsly sargued that R could be done.” Nrcmous § 12.3151(2), at

209, Although this statement refers only to an .“offensive structure” tha

sune toncivsions should be drawn regarding an “unoffensive structure” the

advent of which caused & depreciation in property values. :

| 142 Omcm § 106, ; oo :

v 140 Saw, a9, State RA. Dept v. Chicone, 188 So, 84 753, 756-57 (Fla. 1983)

; (Mm.uwmmwmm;mv.mm-
456

ty \ {Ky. 1986) (property

valued of time prior to public knewledge of project ; Congressional Schoal
\ 3 'n, 218 Md. 238, 250, 148 A2d 358, WS
{1008); Ceie v. Boston Edisen Co. 333 Mass. 081, 665, 157 NEd 209, 212
(1959) {(property valued before beginning of “entire public work™); Cleveland
v. Cercioms, 118 Ohlo App. 828, 533-38, 100 N.Ead 5%, 67 (1983) {property
valued before city “took active steps™) : Hermann v. North PRR., 270 Pu. 531,

) (incohate right for which conderminor must pay).

|
i
i
;
g
%
:

S
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The second premise, exemplified by Foster v, Detroit, ! takes a
position directly contrary to many anthorities'*s and holds that
~ the actions of the [condemnor] which substantiaily contributed to

and accelersied the decline in-vajue of plaintiffs property constituted .

2 ‘taking' of plaintitf's property within the meaning of the Fifth

Amendment [to the United States Constitution], for which compen-

sation must be paid, 48 ) . )
Cases have arisen wherein the mere long-range planning and mapping
of & project have caused a substantial decrease in property values. 1
Taken literelly, the above quotation could be construed to hold that
the mere mapping of » project constitutes a “taking” for which com-
pensation wmust be paid if values fall. This conclusion, however,
would be erronecus, A survey of the facts of the Foster case indicates
that the actions taken by the condemnor went far beyond a mere
mapping and were so extreme as to justify the holding that there had
been & “taking” even before officlsl condemnation had been instituted,

The City ofDe&oithegahtnplanforurbapredevelopmentwel! ‘
in advance of jnitiating condemnation proceedings. The plan was
carried just short of the point of final execution (physical taking) and .
then abandoned. Asecondphnwaslaterbeglm,andnur!yaﬂthe
property surrounding the condemnee’s parcel was condemned and
buildings destroyed. The condemnee’s property, never officially taken
before the second plan was begun, was vandalized almost to the extent
of total destruction. The property was finally condemned officially
aud taken for a meager sum under a “valus at the time of taking”
statute. The condemnee then sued to recover the alleged deficit,
The extreme circumstances of this ¢ seem to align it with others
that have held, under similar facts, that justice demanded recognition
of 2 compensable “taking."1*% ‘Thus, Foster is somewhat questionable
authority for the sweeping proposition that the planning or mapping
of a project is a “taking” for which compensation must be paid in the
event of a fall in property values, o

In Califarnia, certain distriets of .the Court of Appeal are em-
breiled in the conflict of whether & condemnee should be aliowed
to recover for blight. The First and Second Appellate Districts hold
that the condemnee may not recoup depreciation resulting from the
planned project,’*? while the Third and Fourth hold such depreciation

14+ 254 F. Supp. 655 (£D. Mich. 1956).

153_See text accompanying note 135 supra. '

e Foster v. Detroit, 254 F. Supp. 855, 865-68 (E.D. Mich. 1566); aecord,
Detroit v. Cassese, 378 Mich. 311, 318, 136 N.W.2d 888, 000 (1965).

147 See note 132 supro. *

43 E.g., In re Philadelphia Parkway, 250 Pa. 257, 95 A, 420 (1915); see
Annet., 64 ALR. 548, 551-52 (19283, - -

14? Community Redevelopment Agency v. Henderson, 251 Cal App, 2d
335. 343, 5% Cal. Rptr, 311, 315 (1987) (2d Distrizt}; Oakland v. Partridge, 214
Cal. App. 2d 196, 208, 28 Cal. Rptr. 338, 352 (1983} {1st District): People v,
Lueas, 155 Cal. App. 2d 1, 6, 317 P.2d 104, 107 (185T) {1st District}: Atchison,
T. & SF.R.R. v. Southern Pac. Co, 13 Cal App. 24 505, 518, 57 P.2d 575, 581
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compensable™ Thre position “zken by these latter courts was sum-
~marized in the esse of Buena Park Sehool Distriet v. Metritn Corpo-
retion,'® in which the eouristated: ‘

Tt is & metier of commek knowledge that o burgimser would not buy.

property in the process of being condemmed axcept at a figure much

below its actusl value, 7t foilows, therefore, thet in erriving at the fajr
market value it is necessary that the jury disregard not only the fact of

the filing of the cuse but sheuid aleg disregurd ihe effect of steps

takan by the oondemning suthority tovesrd that acguisition. To hold

otherwise would permit a pullie body to deprsas the market value

of the propsrty for the purpose of g2quiring it st less than market

valus, 18- .

Thiz pogition iz substantially the same as that teken by the
courts of other states in denying the condemnor’s claim that the prop-
erty should be valued at the date of metunl taking.’®* . However,
neither Buena Park nor People ex rel, Department of Public Works v.
Lillard" argued that the depreciation in property values constituted
& “taking” or a “demaging” under the condemnation section of the
California Constitution:*® bath founded their position on the idea
that It is against public policy to allow a condemnor to announce & pro-
posed improvement that causes land values to fall, then later gtep in
and purchase the property at this depressed price.

Several California cases have expressed a view contrary to
Buena Park and Lillard, the most significant of these being Atchison,
Topeka & Senta Fe Raitway v. Southern Pacific Company.16¢ In
this case, the Stete Railroad Commissioner in 1827 tzyued an order for
construction of a depot upon the condemnee’s property. The condem-
nation proceeding wes not filed until December, 1933. At trial the
condemnee claimed that the order of 1027 s0 “stigmatized” the lang
that when it was finally condemned fn 1933 its value was materiaily
lower than it would have been in the absence of such order. The trial
court disaliowed any testimony to this sffect. The appellate court
affirmed the decision, stating that although the order caused a decline
in appellant’s property value, “[tlhe law does not . | . lend a willing
ear to speculation. . . . The market value is an effect and we are not

(1938) {2d District): of. Redevelopment Ageney v, Maynard, 244 Cal. App,
2d. 2680, 265, 53 Cal. Rptr. 42, 46 (1080) (1si District}.

15¢ People ex rel. Depertment of Pub. Works v. Lillard, 219 Cal. App. 24
368, 377, 38 Cal. Rptr. 135, 14 (1863 ) (22 Distriet); Buena Park School Dist,
v. Mefxim Corp., 176 Cel. App. 2¢ 255, 358-55, 1 Cal, Rptr. 250, 263 (185%) (4th
District). See aleo Anderson, Consguances of Anticipated Eminent Domain
Proceedings—~Ir Lozt of Value 4 Factsr?, 5 Sawra Crara Law, 33 {1084) [in-

*

cisive domparison of Lilsrd and Buena Park with Atchivon, Lucas and Pay-
T tridge). : :

151 1768 Cal. App. 28 255, 1 Cul. Rpir.-250 {1989),
154 Id. ot 268-58, 1 Cal. Rptr. st 285

18 Sey canes cited note 143 supra.

14 218 Cal. App. 24 288, 33 Cal. Rpir. 180 (1963).
18F Car. Consr. art. 1, § 14

i€ 13 Cal. App. 2d 508, 57 P24 878 (1936} .

E
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governed by the cause that brings it about in order to determine {t.”%7

The court quoted from San Diego Land and Town Company v,
Neale to the effect that the "benefits” arising from the proposed im-
provement may not be congidered as an element of value,'® and went
on to ask, “If the benefits may not be considered, why consider the
detriment? A wvalue so derived is toc remete and speculative.™®
Atchisow's reliance upon Neale in this context has been mereiy
criticized.’®® Moreover, the court’s argument that to compensate the
condemnee for depressed value i to engage in :pmulatwn is open to
serious guestion. -

Concededly, it would be diiﬁ.cult to argue that the Commissioner’s
order in 1927 mnst:tu;ed a “taking” or a “damaging” under Article I,
section 14 of the California Constitution, since the overwhelming
weight of California authority is against it.*' However, it is difficult
to see how the condemnce is engaging in “speculation” by endeavor-
ing to prove the amount of his property’s depreciation due to the
impending project. The most plausible explanstion for this argument
of the court is that at the time of the Atchison decision, evidence of
sales of nearby property to prove the market value of the condemned
parcel was improper on direet examination. But this rule was subse-
quently changed by Los Angeles County v. Fgus,’** where it was held
that evidence of sales of “similar” property couid be elicited on direct
examinstion.’® In light of the Faus decision, therefore, it appears
that the condemnee, in conjunction with satisfying his burden of
persussion on the issue of fair market value,!** could easfly introduce
sales evidence showing the value of his property just prior to the
:nstigation of the project as compared to its value when official con-
demnation took place. Through this method he not only would avoid
the speculation argument, but would receive truly “just compensa-
tion” by being recompensed for depreciation du¢ to the condemnor’s
project. : .

187 id, at 517, 57 P.2d at 581, )

158 San Diego Land & Town Co.'v. Nenle, 78 Cal. 83, T4-75, 20 P. 372, A1?
(1888).

157 Atchison, T. & SF.R.R. v. Southern Pac. Co,, 13 Cal. App. 2d 505, 518,
37 P.24 676, 581 (1936).

189 Spe Anderson, Conseqgtience of Anticipated Eminent.Domain Proceed-
mgy—Is Lo of Value A Factor?, 5 Santa Crara Law, 35 (1984),

145 See Heimann v. Los Angeles, 30 Cal 2d 748, 754, 188 P.2d 597, 602
{(1047}; Eachus v. Los Angeles Ry., 130 Cal 614 821, 37 P. 750, 758 (1894);
Santa Clara County v. Curtner, 2456 Cal. App. 24 730, 748, 54 Cal Rptr. 257,
267 (1968); Hilltop Properties v. State, 233 Cgl. App. 2d 349, 356, 43 Cal
Rptr. 805, 600 (1983); Gianni v. Ban Diego, 184 Cal. App. 24 56, 61, 14 Cal.
Rptr. 763, 786 (1961); Statford v. Peaple ex rel. Department of Pub. Works,
144 Cal. App. 2d 79, 82, 300 P.2d 231, 233 (1838); Silva v. San Franclsco
Cal, App. 2d 784, 787, 188 P.Ad 78, 80 (1948),

182 48 Cal. 24 872, 312 P.24 880 (19867,

183 Fol at €76, 312 P.24 et 883; see Car. Evip, Cone 3k 812, 818,

" 164 See text accompanying note 15 supra.
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Under these circumstances it is irrelevan? to distinguish the situa-
tion in which the preperty is at all times certain to be included in the
preject from that i which the project site is indefinite. Nor doas it
matter that a supplemeniary taking is invelved. If the property is
definitely inciuded, its market vslue is “frozen,” or as one court put
it, “sterilized,"** due to the fact that therz can be no further expecta.
tion of private use and ownership. Accordingly, the market value of
the property cannot decrense subseguent to the time of its designation
for the project. Moreover, if the site of the value-depressing public
work iz uncertain for a period, causing market values in a general
arez to plummet, this should not be charged against the condemnee.
Although he does perhaps gain a windfall at the expense of adjacent
owners, the fact remains that it is his lend that is being taken. The
statement in Atchison that the court cannot concern itself with the
causes of market value'® jgmores that the cause of depression of mar-
ket values is the condemnor, who will reap the benefit of the property
owner's loss. To vest in a condernning agency, which is the moving
party, ever the potential power to depress values for its own windfall
would create a serious impediment to justice.® In such circume-
stances, the scales must be weighted in favor of the condemnee. In
light of this, there is clearly no merit to the illogical reasoning fol-
lowed by many courts, and quoted in Atchison, that “[i]f the bene-
fits [of the project] may not be considered, why consider the detri-
ment ., ., P '

3 Candmsi@ﬁ '

The ultimate question in determining recovery for enhancement or
blight is whether or not the amount given is truly “just compensa-
tion," ie.,, “just” to both condemner and condemnee™ As to en-
hancement, there should be no recovery for enhancement claimed to
have arisen after the desipnation of a site. The scales must balance
in favor of the conderanor in such a case, for, barring any unreason-
able delay, too grest a financial burden vould be otherwige imposed.
However, it enhanceinent arises prior to the determination of the site,

18F See note 42 supra. .

168 Atchison, T. & SF.R.R. v. Scuthern Pae, Co,, 18 Cal, App. 24 505, 517,
57 P.23 575, 381 (1836). That the Supreme: Court of Florida is indeed con~
cerned with the causes of market value is evidenced by its wiatement that
“compensation shall be based on value of the property as it would be at the
time of the taking {2 it bad not been subjectad to the debilitating threst of
-.condemnation and was not befag taken Stute Hd, Dep't v. Chicone, 168

So. 2d 758, 758 (Fla. 1963). . . }

T See NicHoLrs § 12.3161(2); Andersom, Consequence of Anticipated
Pminent Domain Proceedings—Is Loas of Value A Factor?, 5 Sawta Craxa
Law. 35, 41 n.32 (1854); of. Oncry §5 105-08. -

165 Atchison, T. & 8. F.R.R. v. Southern Pac. Co., 13 Cal. App. 23 508, 517,
518, 5T P.2d B75, 581 (1936); see text accompanying notes 156-50 tupra.

1%% People ex rel. Depariment of Pub. Works v. Pera, 190 Cel App.
497, 495, 12 Cal. Rptr. 120, 130 (1961}, ]

.
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it should be included in compensation asz a genuine element of true
market value. Similar considerations are involved in the case of a
supplementary taking, the resuit depending upon whether the land
subsequently enveloped was or was not likely to be needed from the
inception of the overall project. Thus, with enhancement, “just
compensation” is measured by the _property’s market value as of
the day before it became certain or likely the land would be taken for
the project. In the case of blight, whether or not a particulgr site has
been determined is irrelevant. “Just compensation” here is achieved
when market value in all cases is determined as of the day before
news of the proposed project in general first reeched the public.

Gary A. Owen®

" *Member, Third Year Closs.
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[Szc. No. 7872, In Bank, Mar. 37,1071}

MERCED IRRIGATION DISTRICT, Plaintiff and Appellant, v.
MAZIE WOOLSTENHULME, Defendant and Respondent.

SUMMARY

In eminent domain proceedings initiated by an irigation district, de-
fendant was awarded a specified sum per acre for her lands that were
condemned, and was also awarded attorney fees under Code Civ. Proc,,
§ 12558, based on the district’s purported abandonment of part of its
demands, {Superior Court of Maripoéa County, Thomas Coakley, Judge.)

The district, o its appeal, attacked the valuation established by the jury
on the ground, among others, that the jury improperly considered the
“project enhanced” value which accrued to defendant's property prior to
the time that it was reasonably probable that the property would be taken
for the improvement. In affirming the judgment with respect to valuation,
the Supreme Court distinguished among three different types of “project
enhanced” values and noted that two of these are not properly considered
in determining “just compensation” in condempation cases, but pointed
out that the instant proceeding involved the third type, in which the in-
crease, although attributable to' the project, reflected a reasonable expec-
tation that the property would not be taken for the improvement, and was,
therefore, properly consider=d in eminent domain proceedings pursuant to
- which the land was ultimately taken. The court vacated the cost order
and remanded defendant’s motion for costs and disbursements for re-
computation in accordance with its opinion, but affirmed the judgment in
all other respects. (Gpinion by Tobriner, J., expressing the unanimous
view of the court.) ‘

{Mar. 1971}
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HeanNovES
Classificd to McXinney's Digex

(1)

@

£

4)

(5

Eminent Domain § 69(0.5)—Conwe:

Egtnent Domzin 5 87— Compimsation—Evidesce x o ‘

Valae of Land Takta--Valae of Othe: Land---Sales.—The mere fact
that certain sales of property aliudes ¢ in condemnation procesdings
reflec: substantiai “project eabancement” does ot necessarily make
them noncomparshle with respect to Evid. Code, § 816, permitting
evidence of comperable sales in determining the value of property.

Eminent Domsin § 69(0.5)—Compensation—Estimation of Damages
—-ValnenEPmpeﬁyTakw—-ElemCmMﬁ:Am
of Valne.—A legitimate element of “just compensation” as related to
condemnation proceedings lies in the incresse in value resutting from
a reasonable expectation that a particular piece of property will be
outside 2 propesed public improvement, and, thus, will reap the bene-
fits of the improvement, . _

. x .
e

~~Value of Property Teketi—Flements Considered in
of Value—Where property which has incressed in value out of an
initia] anticipation that the property would be outside of a public
improvement must, itself, be taken for the construction or crestion
of that improvement, the owner of the land to be taken should be
compensated for the loss of this increase in value that occurred prior
to the time that it war known that the particular piece of property
would be included in the project.

;i

Eminest Domain § §%3.5)—-Compensution--Estimation of

—Value of Property Takea-—~Elements Considered In Ascertainment

of Value.—In deterraining “just compensation,” under the market

value standard applicable to eminent domain proceedings, the increase

that'the condemned tract gains when valued as part of the proposed

project may not be considered, ,
fSec CalJur.2d, Eminent Domain, 3 129.]

Entinent Donain § §9(0.5)Compensatiop—Estimation of Dumages
—Velue of Property Taken--Elemenis. Considered in Ascertainment
of Value.—Increase in value of land due to speculation based on the
imminence of a taking of that land through condemnation is not to
be considered in determining the fair market value for condemnation

[Mar. 1971}
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(%)

®

o

purposes, contemnlated by the “just compensation” requirement of
Cal. Const., art. I, § 14. '

Emineat Diomain § 6%0.5)—Compernsation-—E silmation of Damages
—Vslue of Property Taken-~Elements Considered in Ascertainment
of Yelue.—Increase in value of 1and in aoticipetion that it will reap
benefits resuiting from proximity to 2 contempiated project involving
the condemnation of other lands may be considered in measuring
the market value contempiated by the “just compensation” rexquire-
ment of Cal. Const,, art. I, § id. ,

Eminent Domain § 43(1)—Necessify for and Right to Compensation -
~State Constitutionat Guarmnty.——Although “just compensation,” as
the term is used in Cal. Const., art. I, § 14, and as applied to the
condemnation of property, contemplates compensation measured by
what the landowner has lost, rather than by what the condemner has

 gained, nevertheless, the state beass the responsibility of meeting the

reascnable market evaluation of potential sellers or purchasers.

Eminent Domain § 43(1)—Necessity for and Right to Compensation
—-State Comstitutionsl Guaranty.—Where the government decides,
some time after'the initial completion of & project, that expansion of
the project is necessary, the constitutional requirement of “just com-
pensation” entitles a condemnee, who had previously purchased his
property &t an increased price in expectation that he would be near
the improvement, to compensation for full market value, including
the increment paid for “project enhancement.™

Eminent Domain § 6%0.5)—Compensation-—Estimation of Dantages
~—Vaive of Property Taken—Elanents Considered b Ascertaimment
of Value.—Increases in value of property attributable to a project but
reflecting a reasonable expectation that the particular property will
not be taken for the improvement pursnant to proceedings in eminent
domain are properly considered in determining “just compensation,™
(Disapproving, to the extent that they contain broad statements
inconsistent with this conclusion, People ex rel. Depr. Pub.
Wks. v. Shasta Pipe ete. Co., 264 Cal.App.2d 520, 539 [70 Cal.
Rptr. 618); People ex rel, Depr. Water Resources v. Brown, 2558
CalApp.2d 597, 599 [63 CalRpw. 363%; Community Rede-
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velopment Agency v. Henderson, 251 Cal. App.2d 336, 343 [59 Cal
Rptr. 311}, City of San Diego v. Boggeln, 164 Cal.App.2d 1, § [330
P.2d 741; Couniy of Los Angeles v. Hoe, 138 CalApp.2d 74, 78
[291 P.2d 98); City of Pasadena v. Union Trust Co., 138 Cal App.
21, 26 {31 P.2d 463].}

(16) Emineni Domam § §40.5p—Compensstion-—Estimation of Damages
—Yalue of Property Toaken——Elements Considered in Ascertulament
of Value—Enhancement value should not be includable in “just
compensation,” as the term is applied in condemnation proceedings,
where the condemned lands were probably, within the scope of the
project from the time the government was committed to it.

(11) Eminent Domain § 6%(0.5)~Compmaation—Estimation of Demages
' «uVelue of Property Taken-—Elements Considered s Ascortainasent
of ValueIf at the time that planning for & proposed project first
became public and the consequent enhancement of land values began,
the probability was that the land in question would not be taken for
the project, the landowner would be entitled to compensation for some
project enhancement, but once it becomes reasonably foreseeable that
the land is likely to be condemned for the improvement, project
enhencement, for all practical purposes, ceases, and tims, in compat-
ing “just compensation” in such a case, the fury should consider only
the increase in value attributable to the project up to the time when it
became probable that the land would be needed for the improvement.

(12s, 12b) Eminent Domain § 87—Compensation-—Evidence as to Dam.
ages-—Velue of Lamd Token—Valee of Other Land—Sales—In
condemnation proceedings, it was not an abuse of discretion to admit
evidence of certain sales as “comparable” sales, within the meaning
of Evid. Code, § 816, relating to the evalnation of property, despite the

- fact that they reflected “substantial project enhancement,” where the

* court could reasonably conciude that such sales were capable of
“shedding light,” as the expression is used in that code section, on
the effect of inflation, population growth, and the construction of
freeways, to which factors considerable testimeny had attributed an
increase in value.

(13) Eminent Domain § 87-—Compensation—Evidence as to
Value of Land Taken—Valuve of Other Land-—Sales.——Evid. Code,

fMar. 19711
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§ 822, subd. (d), prohibiting the admission of certain opinion evi-
dence on the issue of the value of property, does not preciude an
appraiser, when referring to “comparable sales,” from explaining any
adjustments that must be made in the “comparabie sale” price, in
utilizing that sale as an indicant of the value of the property to be
taken in condemnation proceedings.

(14) Eminent Domain § 189—Proceedings—~Costs and Fees—Jtems Tax-
able—On Dismissal or Abandonment.—Assuming, without deciding,
that an award of attorney fees under Code Civ. Pmc., § 1255a,
entitling a codemnee to attorney fees incurred in preparing to defend
a condemnation action which is later abandoned, is precluded in

. the case of a contingent fee contract, nevertheless, such an award
was proper, where the evidence sustained the court’s finding that the
fee contract, originally calling for a wnnngent fee, had been modified
30 as to no longer be purely contingent in the case of abandonment,
and where the attorney bad, in fact, performed services in preparing
to defer.d against demands that were subsequently abandoned,

(152, 15b} Eminent Domsin § 189-—Proceedings—Costs and Fees—Items

Taxsble-On Dismissal or Abapdonment.——In a condemnation pro-

ceeding, it was error to award attorney fees under Code Civ. Proc.,

§ 1255a, on the ground that the plaintiff had, by amending its com-

plamt, abandoned its demand for grazing and water rights as to a

particular parce] of land, where the amendment actually constituted

an enlarg'.mcnt of the original demand, in that it sought in addition

to the grazing and water rights, 2l other inferests in the parcel, so as

to acquire the fee simple estate. .

(16) Ewminent Domain § 189-—Proceedings—Cosis and Fees—Items Tax-

sble—On Dismizssal or Absndonment.——Code Civ. Proc., § 12554, is

designed to compensate a defendant for expenses incurred in antici-

pation of an eminent domain proceeding, where the condemner de-
clines to carry the proceeding through to its conclusion.

(qu’ii:.
Ross, Webber & Hackett, Robert S. Webber and Adams & Quigley for
Plaintift and Appellant.

HarryS. Fenton, Jobn P. Horgan, William R. Edgar Robert R. Buell, John
D. Maharg, County Counsel (Los Angcles} A. R. Early, Assistant County
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Counsel, John H. Laulea, Adrian Kuyper, County Counsel {Orange), and
Robert F. Nuttman, Assistant County Counsel, as Amici Curise og behalf
of Plaintiff and Appellant, : _ ‘

Ben Curry for Defendant and Respondent.

Thorpe, Sullivan, Clinnin & Workman, Ouo A. Jacobs, Robert H, Jacobs,
Kilpatrick, Peterson & Ely, Desmond, Miller & Desmond, Richard F. Des-
mond, Fadem & Kanner and Gideon Ksnner as Amici Curiae on bebalf
of Defendant and Respondent. - _

{PINION

TOBRINER, J—In response to the mounting social, environmental and
health crises of recent years, governmental suthorities have considerably
expanded the planming and construction of “pubMe improvements,” Becauss
the definite commencement of 2 public project is almost invariably pre-
ceded by significant publicity and public interest, land watues in the vicinity
of the potential project often will increase in response to this foreknowl-
cdge. A recurring issue in eminent domain litigation is whether, and to what
extent, such increases’ in land values attributeble t the proposed

comprise a proper element of the “just compensation™ to be paid to a landi-

15eversl of the amici curise in this metter have urged the cowrt to wddress the

mﬁwhﬂkrﬂndemmhmnufhndwmulﬂngfmthea;mamlo!t
ablic improvement is i e ino considécation in computin compensation, .

of course, that issue and the enhancement Ewue bresenicd by the facts of

the three cases before us do show some correlations, we not believe we shotdd
attempt to resolve the question of “project depreciation™. {“project bﬁght")_inthn

Most jurisdictions which have probed the problem do not follow identical rules
with respect to project enhancement and project blight (4 Nichols on Eminent Domain
(3d ed. 1962) § 12.3151{Z), pp. 209-21L0), and several commentators have
that differentin! treatment may be the proper approach -(see, ¢.5, Anderson, Con-
sequences of Articipated Erminent Domaln Proceedingi—Is Loss of Value a Factor?
(1964} 5 Santa Clars Law. 35; Note, Recovery for Enkancement and Blight in Cali-
fornia (1969) 20 Hastings L.J. 622, 643-648). A .unajor reason for a distinction
between the two is that in the case of project blight, unlike enhancement, there is a
danger that the government will anaounce the project | order to grive down neigh-
borhood land values, and then attempt to take advantage of the depressed values
when paying compensation for property it condemns. (See Uivedich v, Arizona Board
of Regents (1969) 9 Ariz.App. 400 [453 P.2d 229, 234-235%; cf. United States v.
;’lirgsmcl.: E_;l;t .)i Power Co, {1961} 365 118, 624, 635-636 [5 L.Ed.2d 818, 348-849,

Ct, T84,

In view of the additional complexities involved in the “blight™ situation, we have
concluded that before attempting to devise a penersl rule we should await a case
presenting that matter directly,
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owner if his land is uithnately teken for & project. This guestion bas not
been definitely resolved by Califorinia decisions fo date;® three cases before
our court today require us 10 confront this issue of the proper interpretation
of our constitutionz. “just compe: asation” ciause directly, and additionally
require us (o picbe the praciical pmbiems. of upplication attending our
constitutionai conciusions.

For the reasons discussed hereafier, we have concluded that the few
appeilate decisions which heve intimated that any increase in value ansmg
from the expectation of the coming project should be excluded- from just
compensmon must be reexamined in light of the realities of a landowner’s
position. In the carly stages of a desirable project’s development, land
which is expected to be within the vicinity of the pmpct but is not
expected to be taken for the project, will naturally increase in value, and
a landowner who chooses to sell such land at this time will gain the
benefit of this incremental value; similarly, one- who buys such land at
this time must pay this incremental amount for his purchase. It is not uatil
2 particular piece of property is reasonably, expected to be condemned for

- the project that this enbanced market value, attributable to the land's
anticipated proximity to the improvement, diseppears. We have determined
that it would be unfair, in computing just compensation, to climinate the
appreciation in market value which & specific piece of property in fact
enjoyed before it was designated for condemnation, since that would in
effect deny to the owier the market value of his property prior to the time
it was pinpointed for taking

1. The facts of the instant case.

Mrs. Mazie Woolstenhulne, ddendant-landowner in the instant eminent
domain action, owns a ranch of approximately 13,150 acres in a remote
portion of Mariposa County. One end of the ranch borders Lake McClure,
an artificial lake created in 1927 and owned by Merced Irrigation District,
the condemner in this proceeding. In the present action, the district con-
demined 189 acres of defendant’s land for use in connection with a new,

multiperpose water project planned for the region. The jury awarded de-
fendant $250 per acre for this land, and-the district attacks this valuauon

on appenl.

" Prior.to the commencement of the distriet’s new water project, little
domestic water and no power was available in the Lake McClure region;
land in the area was largely uninhabited and devoted primarily to cattle
grnzing. Lake McClure was subject to wide seasonal fluctoation, covering

See Noh, Recovery for Enhancenent and Blight in California (1969}
20 Ha L1 622,
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a maximum of 2,700 acres during the winter months, but contracting to
merely 30 acres, surrounded by mudfiats, in summer. The district owned a
buffer strip of 200 feet around the Jake, presumably adjacent to the lake's
border in its high waier stage. Evidence introduced at trial revealed that,
during this pre-improvement stage, iand in the area had not sold for higher
than $125 an acre. : .

In the late 1950's the district began evolving plans for a new Lake
McClure project that was considersbly to alter the nature of the area. The
new project was to increase the size of the lake, and eliminate most of the
fluctuation in its coverage and depth; it was to provide the neighboring
lands with power and domestic water not available from the olkd dam and
lake. By 1962 the district had begun a quest for fedéral funds to assist in
the financing of the project, and early in 1963 several newspaper articles -
informed the public that the completed Lake McClure project would in-
clude recreational facilities, such as camping, boating and fishing, The
trial court found that about January i, 19563 the public, while unaware of
“exactly what area, what spots were to be recreation,” did know of the
general recreation plans, and that, as a result, property values in the area
began to increase within & short time theredfter. The court also found that
by January 1, 1965 the plens for the project had progressed to a point
where it became “reasonably probable™ that the present parcel of defend-
ant’s land would be taken for the project. During 1965 and 1966, a
fluryy of land sales occurred in the area at prices ranging from $250 to
$600 an acre. The district filed the amended complaint oa which this
action is based in August 1967.

At trial plaintiffi condemner’s appraisal witness testified that, omitting

$Some dispute has arisn over whether January 1, 1965 was the daie at which the
inclusion of defendant's land became “defipite” or just “reasonably probable.” At one
point in the record the izl judpe stated that “1 am not going to apply a rule of cer-
tainty. I am going to use probability, & plsy the rule of probability.” Thereafter, when
the judge set the date as Japuary 1, 1965, he sated: “[Tlhis was & very fluld thing,
but somewhere between the 29th of Movember, '63 and December of 1965, this be-
camne pretty definite, 1hat ihe Barreti Cove area and this property, or much of it, was
ing to be taken, And of necessity I must be a little bit arbitrary and 1 will make it
anvary1, 1965." We belicve the most reasonable interpretation of the record is that
the January 1, 1965 date was reached by spplication of the “probability™ standard,

4Actuaily 117 of the 189 acres involved in this action were known to be included
in the project long before 1965, because thase acres were 1o be actually flooded by
the expansion of the lake; the recreation aspect concerned only 72 acres of the
present parcel. Recognizing the difficulty the jury would have in understanding an
extremely complex instruction submitted by defendant which drew this distinction,
the district’s coumsel agreed that the instruction could be modified to relate to the
entire 189 acres. On this appeal both parties have treated the trial court’s finding as
going 1o the inclusion of all of defendant’s property and, consequently, we adopt the
same approach,
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consideration of the new Lake McClure project, cattle grazing was the
highest and best use of the 189 acres in quastion, and he valued the land,
on the basis of the normal market value of such land in the past, at $125
an acre. Mrs. Woolstenhulme, the defendant-landowner, stated that in her
opinion the property had a value of $600 an acre; she admitted, however,
that in February 1966 she had sold a similar parcel of her ranch for $250
an acre. Defendant’s expert appraisal wiiness, Richard Leuschner, testi-
fied that when used for grazing purposes as part of defendant’s ranch, the
iand would have a value of $200 an acre. Leuschner declared, however,
that viewing the 189 acres as a separate tract, “development,” rather than
cattle grazing, was the highest and best use of the ‘property and he stated
that, on the basis of his examination of sales of comparable properties, he
would evaluate defendant’s land at $600 an acre, after deducting $50 an.
acre of “enhanced value” arising from the Lake McClure project.

In attempting to explain this surprisingly small increment of value whmh
bhe attributed to the pending improvement, Leuschoer testified that he
believed that the new Lake McClure prqcct was only one of a considerable
number of factors resulting in the rapid increase in land value in the region,
and was not an overwhelming factor at that. The appraiser described a
growing statewide trend, stretching over aimost a decade, of sales of
agricultural foothill property to city residents seeking 2 country “home
away from home™; he attributed the trend, in large part, to the tremendous
population increase in California’s urban centers in recent years. Leuschner
also testified that although Mariposa County is relatively far removed from
the heavily populated areas of Los Angeles and the Bay region, newly
constructed freeways had reduced the traveling time considerably and had
made the region accessible for “recreational development” purposes. The
appraiser concluded that even without the new water project, the area
would have been an attractive “development” gite, for he considered the
0ld lake adequate for swimming and fishing. '

In support of Leuschner's valuation, defendants offered evidence of
some of the 1965 and 1966 sales of neighboring parcels as “comparable
sales” under section 816 of the Evidence Code. The district objected to
the introduction of these sales on the grounds that the sale prices reflected
. an increase or enhancemient in value attributable to benefits created by
the very project for which condemnstion was sought, an enhancement
which the district contended was not a proper element of “just compen-
sation.” The condemner strongly disputed Leuschner’s analysis of the in-
creass in land values in the area, and argued that it was the new project
which had transformed land, previously useful only for grazing, into valu-
able lakefront sites. The trial judge, although finding that the proffered
sales refiected “substantial enhancement” due to the recreational potential
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of the project, nevertheless admitted the evidence, indicating that he would
instruct the jury to eliminate any post-January 1, 1965 enhancement at-
tributable to the project from the determination of just compensation. The
jury was so instructed,® and, as staied above, awarded defendant $250
an scre. :

On this appeal the district raises two principal objections to the trial
court’s valuation rulings. First, the district confends that the.court erred
in instructing the jury to exclude only that “enhancement vakie” which
arose after January 1, 1965. The district asserts that the general rule in
this state is that, in determining just compensation, all “enhanced vahie”
attributable to the condemner’s proposed improvement must be excluded
and that the court erred in permitting defendant to recover tho. pre-1965
incremeat in value which resulted from public knowledge and expectation
of the Lake McClure project. Second, the district contends that, even
ssuming that pre-1965 enhancement was 2 proper element of compen-
sation, the trial judge erred in admitting evidence of sales which were
found to reflect “substantial” post-January 1, 1965 enhancement. Piain-
tf asserts that such sales are not “comparable sales” within the mesning
of section 816 of the Evidence Code, and thus are insdmissible.

As explained below, we have concluded that neither of plaintiff's objec-
tions should be sustained. We shall initially point out that, under our just
compensation clause, an owner of the condemned property should be
compensated for, the increase in value which his land has experienced in
anticipation of the benefits of 2 proposed improvement, so long as it is
not reasonably probable that the specific piece of property being evaluated
is to be taken for the improvement. (1) Secondly, we shall explain that
under Evidence Code section 816, sales are not necessarily “non-compa-
rable” simply because they refiect “substantial” project enhancement, and
thus & trial court, in exercising the discretion granted by the statutory pro-
vision, may properly admit such sales in evidence.

We turn first t6 the proper measure of just compensatipn in these circum-
stances. : '

¥The judge instructed the jury that: “You are not to take, to consider any increase
in value after January 1, 1965—-that is, related solely to the recrestion. You may
take enhancement into consideration—Ffor example, what the. experts have talked
abous, the natural increase in value of farm land. six or seven percent; any other
factor of enhancement that may be in this case that you believe is applicable. . . .
But you can’t consider any enhancement that came about by virtue of public knowl-
edge of this project for recreational purposes after [Januvary] 1, 1965. . , ."
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2. The triai couri did no! err in permifiing the jury, in determining
just compenyfion. to consider the “project enhonced” value which
accrued to defendant's properiy prior fo the time that it was reasonabily
probabis thai the property would be taken for the improvement.

(2) {a) A legitimate clement of just compensation lies in the in
crease int valie resulting from o reasonable expectation that a particular
piece of property will be outside « proposed public improvement, and
thus will reap the benefits of that improvement, s

Article L, section 14 of the California Constitation provides that “Private
property shall not be taken or damaged for public use without just com-
pensation having first been made to , . . the owner . . .” and although
the constitutional provision does not explicitly define the measure of “just
compensation,” it has long been established that in general “the com-
pensation required is to be measured by the market vatue of the T
erty . . ." at the time of the taking. (Rose v. State of California (1942)
19 Cal.2d 713, 737 [123 P.2d 505]; see, e.g., Muller v. Southern Pacific
Branch Ry. Co. {1890} 83 Cal 240, 243, 245 [23 P. 265} Spring Valley
Watzr Works v. Drinkhouse (1891} 92 Cal 528, 533 [28 P. 681). See
also Code Civ. Proc., § 1249.) “Market valye,” in turn, has been defined
as “the highest price estimated in terms of money which the land would
bring if exposed for sale in the open market, with reasonable time allowed
in which to find a purchaser, buying with knowledge of all of the uses and
purposes to which it was adapted and for which it was capable.” (Sacra-
mento So. R.R. Co. v. Heltbron {1902) 156 Cal. 408, 409 [104 P. 9791.)

The “market value™ of a given piece of property, of course, reflects a
great variety of factors independent of the size, rature, or condition of the
property itself. The general character of the neighborhood, the guality of
the public and private services, and the availability of public facilities all
play importast roles in establishing market value. Tlius, widespread know}-
edge of a proposed public improvement, planned for an indefinite location
within & given region cr neighborhood, will frequently cause the raarket
value of land ia the region or neighborhood io rise, Such an increase
‘in market valve resuits from the expectation that a given parcel of prop~
erty will be outside of the project and will scon enjdy the benefits of
the proposed improvement. I, for example, the planned project is a
public park, land in the vicinity will be expected to gain the advantages
of a nearby recreational area, and will consequently become more desirable
and more valuable.

(3) Sometimes, however, property which has increased in value, out
of an initial anticipation that the land would be cutside of a public improve-
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ment, must fiself be taken for the construction or creation of that public
improvement Since the instant case preseats that Situation, our first issue
must be to determine whether, in such a case, the owner of the land to be
taken should be compensated for the loss of this increase in value—an
increase that cccurs prior to the time that it is known the particular piece
of property will be included in the projece, :

We note at the outset that, although this court hes not spoken directly
to the issue in the past, the majority rule in other jurisdictions is that such
“project enhanced™ value does constitute @ proper clement of value for
which the landowner is entitled to be compensated, (See 4 Nichols on
Eminent Domain (3d ed. 1962) § 12.3151(2], pp. 209-210.) Most nota-
bly, the United States Supreme Court has consistently construed the “just -
compensation™ clause of the Fifth Amendment of the federal Constitotion
to countenance the landowner's recovery of this “project enhanced value®
unless his property was itself “probably within the scope of the project
from the time the Government.was committed to it” (United States v,
Miller (1943) 317 U.S: 369, 377 [87 L.Bd. 336, 344, 63 S.CL 276,
147 A.L.R. 55); see Kerr v. South Park Comrs. (1886) 117 U.S. 379,
384-386 [29 1.Ed. 924, 926.927, & $.Ct. 801); Shoemaker v, United States
(1893) 147 U.S. 282, 303-305 [37 L.Ed. 170, 186-187, 13 S.Ct 361];
United States v. Reynolds (1970) 397 U.S. 14, 16-18 [25 L.Ed.2d 12,
15-17, 990 5.Ct. 803].) The courts of our sister states have generally
embraced a like position, (See, e.g., Williams v, City & County of Denver
(1961) 147 Colo. 195, 200 [363 P.2d 171, 174]; Cole v. Boston Edlson
Company (1959) 338 Mass, 661, 666 [157 N.E.2d 209, 212} Andrews v,
State of New York (1961) 9 N.Y.2d 606 [217 N.Y.5.2d 9, 176 N.E.2d
42]; Rowan v. Commonweaith (1918) 261 Pa. 88, 94.95 [104 A. 502,
504-505); Stafford v. City of Providence (1873) 10 R.L 567, §71-572;
State' v. Wood (1969) 22 Utah 2d 317, 318-320 [452 P.2d 872, 873-
8741.) '

In our view, the widespread agreement on this point finds firm support
in the principle that “market value” is the proper. measure of just compen-
setion, #ind, for the reasons explained more fully below, we now join these
sister states in holding that this kind of “enhancement value” is a proper
element of just compensation. )

On this appeal the district, although not cobtesting the general validity
of the market value standard of “just compensation,” contends that Cali-
fornia precedent has long established “that in arriving at a determination
of . . . market value . . . it is not proper to consider the increase, if
any, in the value of such land by reason of the proposed improvement
which is to be made on the land by the condemner.” (County of Los
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Angeles v. Hoe {1955) 138 CalApp.2d 74, 78 [291 P.2d 98].) The
district claims that this doctrine, derived from a statement by this .court
in San DiegoLcmd etc. Co.v. Neale (1888) 78 Cal. 63, 74-75 [20 F. 372),
prccludes a jury from including in an eminent domain award any increase
in value “attributable to” the proposed project {or, as it is often referred 10,

“project enhanced value”}. In support of its position the condemner relies
on a series of Court of Appeal decisions, which contain dicta to the effect
that “[ajny rise in value befors the taking . . . caused by the expectation
of that event” is to be disallowed in computing just compensation, (City
of Pasadena v. Union Trust Co. (1934) 138 Cal.App. 21, 26 {31 P.2d
463); People ex rel. Dept. Pub. Wks. v. Shasta Pipe etc. Co. (1968) 264
Cal. App.2d 520, 539 {70 Cal.Rptr. 618}; People ex rel. Dept. Water
Resources V. Brown {1967 255 Cal. App.2d 597, 599 [63 CalRper. 363];
Community Redevelopment Agency v. Henderson (1967) 251 Cal.App.2d

336, 343 [59 CalRptr. 311); County of Las Angeles v. Hoe (1955) 138 =

Cal App.2d 74, 78 [291 P.24 98].) Under this Yine of cases, the condemner
ummcgewﬂimmmnd;hborhoodlmdvﬂmwhkhﬁequenﬂy
accompanies the ennouncement of & desirable public improvement consti-
tutes “project enhanced value" for which the landowner is never entitled
.mbeumpemabd.mm.themﬁtmfamdnpontbehndbythe
mdmmﬁnnldnmbechupdqamatthebmm

Thispouhon,buedmmmvcmmmthno{ﬂnmptot
“project eghanced valve,” which past decisions have indicated is to be
::cludodﬁumuompmﬁm.ahcumper%tduummmbetw&ndif—
ferent types of “project enhanced valoe.” The value of land can be said to
increase “by rpason of the propesed improvement™ (Counsy of Los Angeles
v. Hoe (1953) 133C:Lﬁppﬁ 74, 78 [291 P.2d 98]) for at least three
distinet reasans: (1) the worth of property knewn o be within the project
may rise when the.land is valed ar parf of the proposed improvement
‘rather than as & scparate tract of Jand; (2) the value of property expected
10 be condemned may rise because of the snticipetion that the condemner
will be required to pay an inflsted price for the land at the time of con-
demnation; snd (3) the value of property-gxpected to be outside of the
proposed Improvement may risé because it is anticipated that the Jand will
napﬂubeneﬁummlnng&umprmmytommgmpct Although
past California decisions have not found it.necessary o distinguish between

- thess various “incresses in value,” the district's contention in the instant

case brings the need for such analysis into sharp focits. We shall anatyze
. eachoftlullmesituatlommﬂwcmmohhmopmom '

chegmw:thﬂtemmldecmnofhﬂ!mhmdm Co. V. Neale
(1888) 78 Cal. 63 [20 P. 372]. In Negle, defondant’s land was being
condemned as a reservoir site in connection with the construction of a dam:
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on a neighboring tract. At trial, tie condemnee asked his appraizer 1o
evaiuate the jand on the basis of its use as a reservoir site, teking into
account the on-going construction of the dam. In kolding this ‘question
improper on appeal, the Neale court declared: “it seems monstrous to say
that the benefit arising from the propossd improveraent is-to be taken into
consideration a2 an elsment of the vake of the Jand, . . ™ In context, this
statemhent, which gave ris¢ 1o the doctrine relied on by the district in the
instant case, clearly is no mors than s declaration of the firmiy established
premiise that “compensation is based on loss imposed on the owner, rather
than on benefit received by the taker. [Citations.] The beneficial purposs
to be derived by the condemnir’s use of the propetty is not to be taken
into conideration in determining niarket values, for it is wisolly irtelevant.”
{(People v, La Macchia (1953) 41 Cal2d 738, 754 [264 P.24 19]; see
City of Stockton v. Vote (1926).76 Cal. App. 369, 404 [244 P, §09);
Bonton Chamber of Commerce v. City of Boston {1910) 217 U.S. 189,
195 {54 L.Ed. 725, 727, 30 S.Ct. 459%). (4) Thus, the improger
“enbancement™ or “bencfit” referred o in Neale'ts simply the increase in
value whick & condemned tract gains when it is valued ar part of the
proposed project, i.e., the first type of “project cnbanced value” referred
to in the preceding paragraph. It is clear, of courss, that this incremental
va!ueiaonewhichcmkimbemnﬁdewdhdﬁthﬁng “just compen-
sation” under the catablished definition of “market value™ set. out abowe.*
We turn to the second mspect of “project enbenced value” which we
have noted in the trilogy outlifed supra. (8) A situstion in which the
enhanoedvalueofthelandlhmﬂdmtbeinchﬁedswmpmuﬁmomm
when the increased value is due to speculation based upon the imminence
of a taking. After a parcel of land has been designated for condemnation,
the “actual market value” of the parce! will frequently fluctuate as a resylt
of the impending condemnation. An increase in the value of property which
can reasonably be expected to be condemned can generaily be explained
only as a result of speculation by potential purchasers that the condemner
may be compelled tc pay an artificially infated price for the property. (See
Palmer, Manual of Condemmnation Law {1961) § 154.) Although this
ion does, in a sense, affect “actual market value” (see 1 Crgel

on Valuation Under Eminent Domain (2d ed. 1953) ¢ 83, P- 355 et seq.),
this is not the “open market” value contemplated by our controlling deci-
sions (e.g., Sacramenio So. R.R. Co. V. Heilbron (19099 156 Cal. 408,
409 [104 P. 9791; cf. United Siates v. Cors (1949) 337 U.S. 325, 333

*All of the carly cases applying the Neale rule, did so to ber the inclusion of this
type of “enhancement value.” {Sacramentc So. R.R. Co. v. Heilbron {1909} 156
408, 412 [L04 P. 979]; Ciry of Stockion v. Vote (1926) 76 Cal App. 369, 404
[%M Pidéiﬂ;}c;izj of Pasadena v. Union Trust Co. (1934) 138 Cal.App. 21, 25-26
[31 P 3}
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(93 L.Ed. 1392, 1399, €9 5.Ct. 1086]). Almost all courts universally agree
that such an increase in value, based on & purchaser’s conjecture of what
- the condemner may ultimately be reguired to pay, is not a proper element
of “fair market value” for “just compensation™ purposes. {See, ¢.g., United
States v. Reynoids (1970} 397 U.S. 14, 16 [25 L.Ed.2d 12, 15, 90 8.Ct.
803]; United States v. Miller {1943) 317 US. 369, 377 [87 L.Ed. 336,
344, 63 S.Ct. 276, 147 A.L.R. 55]; Olson v. United States (1934) 292
U.S. 246, 261 {78 L.Ed. 1236, 1247, 54 S.Ct. 704).) ¥f a tribunal were
required, in setting just compensation, to consider an increase in value
arising merely from the anticipation of the tribunal's final award, then
logically a speculator would in effect be sble to set “just compensation™
through his own purchase price. (See 1 Orgel on Valuation Under Eeinent
Domain (2d ed. 1953) § 83, p. 359.) In oitr view this type of “enhanced”®
value is clearly not & legitimate element of just compensation and thus we
now reiterate that such increases in value cannot properly be taken into
consideration in determining the fair market value contemplated by our
constitutional just compensation requirement, -

The (1) “enhanced value” arising from: the condemner’s potentis} use
of the property itself for the project, as in Neale, and (2) the “enhanced
value” resulting from speculation over the amount of an imminent condem-
nation award are clearly distinguishable, however, from (3} the increase
inltndvaluesofpmpertywhichkexpectedtoha adjacent 10 or near a
proposed project, This category is the third in the grouping set out above.
Although the increase in value of the adjacent or nearby property is
undoubtedly “attributable” to the praject, it pesults not from the expecig-
ﬁonﬂntﬂnhnd-wiﬂbeukmforﬂn.masinmcmofthcm
in Nedle, which is-inc in the project, or of the property which enjoys
the speculative gain, but instead from the expectation that the land will
not be taken for the project. It is this distinction which the argument of
ﬂwmdemnerinﬂwinmﬂtcmignom,mdnponwhich,mhave

- The difference between the project enhanced valus of the adjacent prop-
enyandthatoftheomertwosimaﬁonsdimussedsboveislhattherise
in value of the adjacent property is a legitimate element, of its “fair open
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to & proposed project constitutes a factor “which & buyer would take into
constderation in arriving at a fair market value, were be contemplaticg a
purchase of the property” (People ex rel. Dept. of Public Works v. Dono-
var (1962) 57 Cal.2d 346, 352 {19 Cal.Rpts. 477,369 P.2d 1]); and as
such we think the value attributable to this anticipated proximity constitutes
a proper element of just compersation, “The rule is, that the owner is
entitied to the market value of his lend, to be Getermined in view of all the
facts which would natsrally affest its value in the minds of purchasers
generally. . . . ‘Any existing {acts which enter into the value of the land
in the public and general estimation, and tcnding {sic} to infiuence the
minds of seilers and buyers, may be considered.’ [citation].” (Spring Valley
Water Works v. Drinkhouse (1891) 92 Cal. 528, 533 [28 P. 6811; see
Joint Highway Dixt. No, 9 ¥. Ocean Shore R.R. Co. (1933) 128 Cal App.
743, 753-159 {18 P.2d 413); C:ry of Smckfm V. Vote (1926) 76 Cal.App
369 401-407 [244 P. 609].}

‘Ihecamshavebnghddthatbmeﬁtso!mmmtwtmues. re~
flected in market value, compose part of just compeasation for land. Thus,
. increases in the value of & condemnec’s land “attributable t0” 2 wide variety.
of activities paid for by goveryment, or instituted at the bebest of gov-
ernment, #re properly inckudable in computations of just compensation.
{See, e.g., People ex rel Dept. of Public Works V. Donovan (1962) 57 Cal. .
2d 346, 352—354 [19 Cnl.Rptr 473, 369 P.2d 1} (“reascnable probability
of a zoning change” a factor mbecomadered) County of Los Angeles v.
Hoe (1955) 138 Cal.App.2d 74, 78-79 {291 P.2d 98] (increase in value
from neighboring city improvements includable in determining value of
tract to be taken for county project); City of San Diego v. Boggein (1958)
164 Cal.App.2d 1, 6-7 [330 P.2d 74] (same).) Under these pmedenu the
mcmsemvaiucoflandaexpectadtobcoutsldeapmpct consunrtesa

proper element of “just compensation.”

The district argues, however, that even if this increased value in feigh-
borhood property is a valid component of “market value,” it should not be
considered in determining “just compensation.” Just compensation, the
condemner asserts, is only intended to put the landowner in the same

acales ot justice do not balance quite so delicately-as that. But aside from this indirect
benefit . . . it seems monstrous to say that the benefit atising from the
gmvermm is t‘?‘t:; ;a;mn into constderation as an element of the value of the land.”
at pp.

Although defendant reads this passage as ﬁrmhr holding that “indirect enhaoce-
ment" is 2 proper element of just compensation, we do not belisye the declsion can
properly be imterpreted ms going that far. The quoted dictum does not declare that
[ hndowner is sntitled to this “indirect” beneﬁt but only that he might obtain this
benefit because it would be "impracticable™ for s court 1o analyze the price to elimi-
nate this factor, In our view the discustion in Neals cannot be fairly =aid {o have
resolved the issue before ug one way or the other,
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position he would have held if the project had not been buiit;-the inclusion
of this “enhancement” element in compensable value transgresses the prin-
ciple that “just compensation” requires that compensation be “just” to the
public as well as to the condemnes. (See People ex rel. Dept. of Pubiic
Works v. Pera (1961} 190 Cal. App.2d 497, 499 [12 Cal.Rpir. 129]) To
require a condemner to pay for value which has arisen only because of its
initiation of a project, plaintiff suggests, is to give the landowner a “wind-
fall” at the expense of the public fisc. '

We belicve that the condemner’s argument rests upon its assertion that
the basic purpose of “just compensation” is simply to return a landowner
to the seme position he would have held if the public project had never
been constructed or contemplated. In positing sach. a purpose to our con-
stitutional provision, howewer, the district has subtly assumed away the
entire question at issue. - (7) Of course, as we have stated above, “just
compensation” contemplates compensation measured by what the land-
owner has lost rather than by what the condemner has gained (People v.
La Macohia (1953} 41 Cal.2d 738, 754 {264 P.2d 15]). Nevertheless, the
long-established recognition of “market vahie at the time of taking” as the
-general measure of “just compensation” reflects & deeply rooted judgment
that, in determining just how' much the landowner has lost, the state bears
the responsibility of meeting the reasonable tarket evaluations of potential
sellers or purchasers. Geperal adherence to'the “market value™ measure
insures a landowner that, in general, he wilt not be penalized for retaining
his land after general public knowledge of the project. He should be as-
sured that # his property is ultimately condémned, the condemner will
wm'himfor'its“mmm”,” ideslly at the price at which he

have soid the land on the open market just prior o the taking.

Inclusion of “project enhanced value” in compensation is essential if,
in aecordance with the above principle, the reasonable evaluations of land-
owners are to be met, (8) In a sitvation in which the government decides,
some time after the initial completion of a project; that expansion of the
project is nedessary, “just compensation™ woukd clearly reguire that a con-
demnee, who bad previously purchascd his property at an increased price
“in the expectation that he would be near the improvement, should be com-
- penaated for “full” market valuve, including the increment peid for “project
- enhancement.™ (See 4 Nichols on Eminent Domdin (3d ed. 1962)
. § 12.3151(3), pp. 210-211.) Since these owners purchased the property at

FThis analysis is aleo applicabie to landowners who ired the land prior to the
pﬁhﬂcimmmthhho@mchmmmmmmmm'm
land'mad d:yuma;" ’m%“gm*“‘“f&?ow Vmﬁn&‘;
& it at N on
Eminent Domain (24 ed. 1953) §98, p. 425.) - .

£
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the enhanced value, wo could hardly justify fhe exclusion of this “sn-
hanced” value from compensation if their property is ultimately taken.

For the same reason, the increase in value of iand which is initially ex-
pected to be outside the bounduries of & proposed improvement, must be
recognized to constitute a proper element of just compensation, Purchasers
and sellers regulary, and quite reasonably, take into account the benefit
that the land can be expected to reap from an imminent public project,
and it would be equally unfair and incompatibie with the principles under-
lying our constitutional just compensation provision to excluds such en-
hanced value. Although the district chooses to characterize compeinsation
for this project ephanced value as a “windfall” to the landowner, that
mwequmybelppﬁpdmﬂlewidéMdom«mpom

! value for which a landowner might not have directly “peid,”
factors such us zoning laws, public services and generul neighborhood ap--
pearance which, as previously noted, have long been recognized to be
- legitimate elements of “just compensation.” :

(9) In light of this analysis and the weight of authority, we now hold
that increases in value, attributable to a project but reflecting a reasonable
expectation thet property will not be taken for the improvement, should
properiy be considered in determining “just compensation.”

The following Court of Appeal decisions are disapproved to the extent
that they contain broad statements inconsistent with this conclusion: Peo-
ple ex rel. Dept. Pub. Wks. v. Shasta Pipe elc. Co. (1968) 264 Cal. App.2d
520, 539 {70 Cal.Rptr. 618]; People ex rel. Dept. Water Resources v.
Brown (1967) 255 Cal. App.2d 597, 599 {63 CalRptr. 363}; C ;
Redevelopment Agency V. Henderson (1967) 251 CalApp.2d 336, 343
[59 Cal.Rptr. 311]; City of Sar Diego v. Boggeln (1958) 164 Cal.App.2d 1,
5 {330 P.2d 74); County of Los Angeles v. Hoe (1955) 138 Cal.App.2d 74,
78 [291 P.24 98); City of Pasadens v, Union Trust Co. (1934) 138 Cal.
App. 21, 26 [31 P.2d 463}

 {bY The trial court properly instructed the jury to exclude all “project
enhancement” accruing after it was probabie that the land 1o be valued
. would be taken for the project.

We have recognized above that under certain circomstahces an increase
in the vatue of land which is “attributable” to the proposed project may
appropriately be included as just compensation. We also recognize that, in
practice, the segregation of those cases in which “enhancement” should be
compensable from those in which it should not will often entail a difficult
task. To that problem we now turn.

{Mar, 1971}



496 FECsn IRaaaon Disy, v. WOOLSTENHULME
4 €34 478; 93 Cal.Rpur. 833, 483 P.2d |

B T e S Ty

In some instances the pubiic may know from the time of the first an-
nooncement of the imrrovement that certain ‘and will be included in the
project. In s:ch casas, since the pubhic knows thal the land will not receive
the benefits ¢f proxkmsiy t ihe project, the marre: vaive of the property
will experience no such cabancement; thus, when such property is con-
demned, the lerdowner siculd aot receive any “project enhanced vatue.”
“If it is known irom the very beginning exactly where the improvement
will be Iocated if it is constrocied at all, the property that will be required
for its site will not pasticinate in the nisc or fali in values, for, since the
property is bound 1o be taker ' the tnprovement is coostructed, it can never
by any possibility either suifer from or enjoy the effects of the maintenance
of the public work in its neighborhood; and conseguently, it is well settied
that in such a case in valuing the land the effect of the proposed improve-
ment upon the neighborhood must be ignored.” (4 Nichols on Eminent
Domain (3d ed. 1962) § 12.3151{1), pp. 205-206; see Note, Recovery for
Enhancement anc Blight in California (1969 20 Hastings L.]. 622, 629.)

Even when public information does not disclose definitely that a given
piece of property will-be used for the project, however, the landowner may
not be properiy entitled to “project enhanced” value. Goverrmental bureau-
cratic action is notoriously slow, and in many instances the public in

and, in particuler, inierested landowners and potential buyers,
will be able to determine accurately, well in advance of the formal ac-
ceptance of condemnation plans, that & given tract of property wili prob-
ably be taken for the improvement. In such a2 case the market value of
the land facing imminent condemnation will not rise because, as in
the instance of “definite inclusion,” potential purchasers and sellers can
. reasonably foresee that the property will not enjoy the advantages of the
- coming improvement. As our earlier snalysis denionstrates, the inclusion of
“enhancement value” in compensation serves only to preserve the reason-
able market value of the property. We ste no reason io require the state
to pay an incremental value if an informed individual could not reasonably
expect that the properiy would be cutside of the project.? {10) As the
United States Supreree Conrt hay stated in United States v. Miller (1943)
317 U.S, 369, 377 [87 L.Ed 336, 344, 63 S.Ct. 276, 147 A.L.R, 53],

SFurthermore, if we were to ignore realities and were 1o require compensation up
until the date of definiir inclosion instead of tw.date of probable inclusion, we might
. effectively encourage the condemning authority to est-:lish definite project bounda-
ries quite hastily; we would thus discourage the govarament's yse of procedures, such
s public bearings, which afford the public some direct participation in the planning

placement of such projects. Procedures permitting public participation inevitably
delay the official pronovncement of the definite boundaries of a public project; these
gracedum’ might prove prohibitively costly if the government were required to pay
or & risc in Iand velues, not shered by the property likely to be condemned, that
might occur during the course of public hearings. _
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eshancement value should not be includable in “just compensation”
whenever the condemned Jands “were probably within the scope of the
project from the time the Government was committed to it.”™** s

(11) If, on the other hand, when plans for the proposed project first
became public and when the consequent enbancement of land values
began, the probability was that the land in question would not be taken
for the public improvement, the landowner would be entitléd to compen-
sation for some “project enhancement.” During that period when it was
not likely that his land would be condemned, the fair market value of the
property may have appreciated because of anticipation that the land would
partake in the advantages of the proposed project. The owner would be
entitied to such increase in value. On the other hand, once it becomes rea-
sonebly foreseeable that the land is likely to be condemned for the im-

provement, “project enhancement,” for all practical purposes, ceases.!!

¥Courts have utilized a varicty of L ic tests
tainty of inclusion™ that is required before j
cluded. In the Miller case itself, the court, after initially declaring that the crucial
gxmtionwuwhethuthehndswe“pwm ¥" within the project (317 U.S. at
77 {87 L.Bd. at p. 344]), Iater siates that no “project
considered if the lands were “within that ares where they weee ikely 1o be
the project, but might not be . . " {317 US. a p. 3799%87 L.Ed. at p. 345))
v, 'I r ] 2d

i
13
i
3
:
¥
.

2Z

. 7
{itzlics added) (see also United States v. Crane
(“might likely be acquired”); United Siates v. . , 3
1965) 330 F.2d 937, 959 {“probability of futurs inclusion”); Cole v. Boston Edison
Company (15959) 338 Mass. 661, 666 [157 N.E23 209, 2 if |
plalged) .,‘ . that . ., fand in guestion would sooner or fater be taken™) (original
icalics).

Deapite this lack of uniformity or precision in terminology, however, most of the
cases appear 10 exclude project ‘enbancement whenever the court concludes that an
informed owner could reasonably anticipate that the property might well be taken
for the gmject. (See, e.g.. United States v, Miller (1943} 317 U.S. 369, 377 {87
L.Ed. 336, 344, 63 5.Ct. 276, 147 A L.R. 55] {enhancement cxcluded when “one
probable (site]” for the project was marked out over defendant's land); Shoemaker
v. Unifed States (1893) 147 U.S, 282 {37 L.Ed. 170, i3} S.C. 36t] (congressional
act authorized acquisition of fixed acreage for ratt within Ierger area but did aot
fix boundaries of park; erhancement value excluded for all property within larger
area}.)

In our view the “probability of inclusion™ standard, utilized by the federal courts,
expresses this concept adequateiy and in a readily comprebensible formula; the latter
quality is certainly a most important one in this area, where the factual inguiries are
invariably quite complex aind frequently not susceptible to precise resolution, Ac-
cordingly, we believe that this standard is the appropriate one to be utilized in future

. cases. {See People ex rel. Depi. Pub, Wks. v. Arthofer (1966) 245 Cal.App.2d 454,
465 [54 CalRptr. 878].) .

Technically, it is possible thet there may be some project enhancement of value
-even aiter this time, for some potential purchasers may conceivably be willing to
pay more {or such property in the hope, however remote, that ultimately the property
will not be taken for the improvement. As wo have explained earlier, however, any
rise in value after this date is far more likely to be attributable to speculation upon the
amount that the condemning authority will be compelled to. pay. Because, as a
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Thus, in computing “just compensation” in such a case, a jury should only
consider the increase in vaiue attributable to the project up satil the time
when it became probable that the Jand would be needed for the improve-
ment. (See United States v. 2,353.28 Acres of Land, etc., State of Fla. (3th
Cir. 1969) 414 F.2d 965, 971; United States v. 172.80 Acres of Land, etc.
(3d Cir. 1965) 350 F.2d 957, 955.) ‘ .

"The approach prescribed by the-trial judge in the instant casc appears to
accord with these standards. At the request of the parties, the trial judge
‘conducted preliminary proceedings, prior to the empanelment of the jury,’
at which both parties presented evidence relating to the timetable of the -
Lake McClure project and to the inclusion of defendant's land within that
project. The trial judge conciuded, first, that general public knowledge of
the recreational aspectoithepmjactcommencedinlanuuy
1963; then, applying the Miller standard of “probable™ inclusion at de-
fendant’s urging, the court set January 1, 1965 as the date when it became
probabl: that the Woolstenhulme property would be taken. (See fn. 4,
supra.)

Because defendant’s property lay immediately adjacent to the proposed
lake, the trial judge might reasomably have found that this land was prob-
ably within the scope of the project from as carly as the time in 1963 when
thepublicﬁmleamedthatsomeadditimalpmpenywouldbeneodedfor
recreational facilities (cf. United States v. Crance (8th Cir. 1965) 341
F.24 161, 165). The record makes clear, however, that during these carly
stages it was not known just how much of the property around the lake
would be needed for public recreation, and, under these circumstances, the
trial court could properly find that the probability of inciusion did not

practical matter, it would be impossible to determine the precisc source of an increase
in actua! market vatue, 2nd since those who purchase property after the date of
inclusion vnluntarilz assume the risk of condemnation, we believe that the
date of “probable inclusion” constitutes the most appropriate “cut-off” date for
project enhancement. ‘
134¢ stated in the text, the trial court conducted an inguiry into the date of “prob-
able inclusion”. and rendered a finding on that-matter upon the agreement of both
mnim.Webelm’ that.whu!wrornmumpar&usowee,swhpmwdureshmﬂd _
followed in future cases, If the trial jud is precluded from making an early
determination on this issue, he cannot p determine which sales are sufficiently
“comparable” to the condemned %admitwd inte evidence; furthermore,
unless the irial judge is permitted 1o ﬂselghpropriste “cutoff date,” we
betieve that, as a practical matter, it may be impossible to devise :oumhensibh
instructions which explain to the jury which “enhanced value" is 1o be uded in
jmtmmpenmimandwhichismbcexduded.Wﬂhemtouoonc!udethattheuid
court, rather than the jury, should determine the issue of “probable inclusion.” The
United States Sapreme Courst recently reached the same conclusion with re;%ea to
federal eminent domain proceedings. (United Stafes V. Reynolds {1970) 397 US.
14, 20 [25 L.Ed.2d 12, 18, 90 S.Ct. 803L)
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occur until the plans for the recreation sites became somewhat more defi-
nite around January 1, 1965. (Cf. United States v. 2,353.28 Acres of Land,
efc., State of Fig. (5th Cir. 1969) 414 F.2d 965, 970-971; Calvo v. Umted
States (9th Cir. 196”) 303 ¥.2d 902, 907-909.) :

Thereafter, in instructing the jury as 1o the proper determination of com-
pensation, the trial judge directed the jury that it was not to “consider any
enhancement that came about by viriue of public knowledge of this project
for recreation purposes after [Ianuary} 1, 1965."* We conclude that this
instruction did not permit the jury to award compensation for an increase
in value to which the defendant was not entitled,

3. The trial court did not err in admfmng -evfdence o_f sales which
rmk place in the Lake McClure region in 1965 and 1966 as "comparablc
sales” under Evidence Code section 816.

The district contends that the trial judge erred in permitting defeadant's
appraisal witness 1o support his opinion of the proper valuation of the land
by presenting evidence of sales of nearby lands which occurred in 1965 and
1966. (12a) The trial court did find that these 1965 and 1966 sales
reflected a “substantial enhancement” attributable to the recreational as-
pects of the Lake McClure project, but admitted them into evidence pone-
theless, indicating that he would insfruct the jury to eliminate improper
enhancement. The district claims that sales which are found to reflect “sub-
stantial project enhancement” not properly shared by the condemned land,*
can never constitute “comparable sales” within the meaning of section 816
of the Evidence Code, and are thus inadmissible.

Section 816 of the Evidence Code provides in pertinent part that “{wlhen
relevant to the determination of the value of property, a witness may take
into account as a basis for his opinion the price and other terms and
circumstances of any sale . . . [of] comparable property if the sale . . .
was freely made in good faith within a reasonable time before or after the
date of the valuation. In order to be considered comparable, the sale or
contract must have been made sufficiently near in time to the date of the
valuation, and the property sokd must be Jocated sufficiently near the

¥Initiutly, the trial judge inadvertently stated the date as October 1, 1963, but he
- lhriimedm:ely corrected the date to January 1, 1965, when counsel advised him of )

s slip

14Tg the extent that “project enhanced” value is a proper clement of the com-
demned land itself, other sales reflecting similar project enhancement may, of course,
be considered corcrmb!c Since we have concluded in the prior section that de-
fendant was entitled to “project eahancement”™ until January 1, 1965, the condenmner’s
present objection is properly directed only at that element of the “comparable” sale
prices reflecting project enhancemen! subsequent to January ¥, 1965,
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property being valued, and must be sufficiently alike in respect to character,
size, sitvation, usability, and improvements, to make it clear that the
property sold and the property being valued are comparable in value and
that the price realized for the property sold may be fairly considered as
shedding light on the value of the property being valued.” ‘

Given the inherent vagueness of this standard of “comparability,” ap-
pellate courts have recognized that  ‘the trial judge . . . must be granted
a4 wide discretion’ " (County of Los Angeles v. Faus (1957) 48 Cal.2d 672,
678 {312 P.2d 680)) in determining the admissibility of sales sought to be
relied upon as “comparable.” “[N}o general rule can be laid down regarding
the degree of similarity that must exist to make such evidence admissible.
It must necessarily vary with the circumstances.of each particular case.
Whether the properties are sufficiently similar to have some bearing on the
value under consideration, and to be of any aid to the jury, must necessarily
rest largely in the sound discretion of the trial court, which will not be in-
terfered with unless abused.” (Wassenich v. Denver {1919} 67 Colo. 456,
464 [186 P. 533, 536); see San Bernardino County Flood Control Dist. v.
Sweet (1967) 255 Cal. App.2d 889, 905 [63 Cal.Rptr. 640]; People ex rel.
State Park Com. v. Johnson (1962) 203 Cal.App.2d 712, 719 {22 Cal.
Rpte. 149]) :

Although the district does not deny that this broad discretion resides in
the trial court, it dods maintain that sales which are “substantially en-
hanced” can never properly be found to be “comperable sales,” because,
assertedly by definition, such sales are not “sufficiently alike {the property
to be valued] in respect to character, situation [or] usability. . . .” Section
816, however, does not establish criteria of “substantial” or “insubstantial®
comparability, but rather requires the trial court to measure whether or not
“the property sold” is “sufficiently alike™ the property to be valued, by de-
kermining whether “the price realized for the property sold may be fairly
considered az shedding light on the value of the property being valued.”
(Ttatics added) -

We recognize, of course, that in many, perhaps most, cases, a trial judge
may find that sales of neighboring property which “substantially” reflect an
enhancement value not properly shared by the condemned property, wiil
not “shed light” on the value of the subject property, but rather will tend
to confuse the issue if admitted into evidenee. In such cases the sales should
" properly be excluded. We can conceive of a variety of situations, however,
in which a trial court may reasonably find that such sales will “shed light”
on the value of condemned land even though the sales reflect “substantial
enhancement.” - : :

In some cases, for example, a project will remain in the planning and
{Mar. 1971)
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construction stage for & great many years before & tract of land, originally
designated for condemnatior, is actually taken by the condemner. Althongh
all sales in the neighborhood over that period may reflect “substantial proj-
ect enhancement,” such sales may also reflect recent increases in land values
attributable to other factors, such as other new public or private impeove-
ments or zoning changes, which the owner of the condemned land is en-
titied to have included in & consideration of the marker value of his land
at the time of taking. (Sec United States v. Miller (1943) 317 U.S, 369,
373 and . 6 [87 L.Ed. 336, 342, 63 §.Ct, 276, 147 A.L.R. 55};,"Urban
Renewal Agency v. Spines (19G8) 202 Kan. 262, 265-267 [447 P.2d
829, 831-833}.)

Under these circumstances & trial court nnght msonabiy concmde that
the “substantially enhanced” sales could “fairly be considered as shedding
light” on the value of the condemned property, since without the admission
ofsnchsa!esa!andownercouldmtwpporth:s appraiser’s -opinion of the
increase in value attributable to these nm-project factors. The conclusion
is particularly viable if an expert appraisal witness can fairly estimate the
amount of each of the enhanced sales prices which is attributable to “project
enhancement.” In such a case, the trier of fact eould subtract the amount of
value which he finds to be duc to project enhancement, and could then
test the witnesss valuation of the condemned land against this “adjusted”
sales price.’ Indeed, the trial court followed the latter procedure in the
instant case: the defendant’s appraisal witness introduced evidence of
other sales in the neighborhood and estimated the extent of “project en-
hanced value” at $50 an acre; the plainiiff contended, on the other hand,
that in each of these sales, any amount over $125 an acre was attributable
© project enhancement.

The district now argues, however, that in permitting defendant’s ap-
praiser to isolate this “enhancement factor” in other, ailegedly “compar-
able” sales, the trial court violated Evidence Code section 822, subdivision
{d), which renders inadmissible “{aln opinion as to the value of any prop-
erty or property interest other than that being valued.” (13) The district
apparently reads section 822, subdivision (d), as precluding an appraiser,
when referring to “comparable seles,” from cxpla:mng any adjustments
that must be made in the “comparable sale” price in utilizing that sale as
an indicant of the value of the property to be taken

#0f course a trial court is not required to admit & proffered*sale s:mply because
an appraiser declares that he can isolate and diminate all improper “enhancement”
vajue, In every case it remains for the trial court, rather than the witness, to decide,
from all the circumstances before it, whether 4 sale offered into evidence ' ma}r be
faixly considered as shedding light on the value of the property being valued." (See
éo.r .{rislref]e: efc. School Dist. v. Swenson (1964) 226 Cal.App.2d 574, 583 [38§ Cual.

ptr. 214].)
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Such an interpretation of section 822, subdivision (d), however, goes
considerably beycnd the main purpeses of that section and inevitably con-
flicts with the practical application of the entire “comparable sale” ap-
proach of section 816. Under the comprehensive statutory scheme relating
to the evidentiary procedure for eminent domain proceedings enacted in
1961 (see, generally, Cal. Law Revision Com. Recommendations Relating
to Evidence in Eminent Domain Proceedings (1960) [hereinafter cited as
- Law Rev. Com. Report]), appraisers, in relating their “opinion” as to the
value of the property, are permitted to utilize a wide variety of valuation
technigues, including “income capitalization” (Evid. Code, § 819), “re.
production” costs (Evid. Code, § 820) and comparative sale data (Evid.
Code, §§ 816, 818). As the drafters of section 822, subdivision (d}, indi-
cated, in excluding “opinion” evidence as to the value of property other
than the condemned property, the section simply attempts to avoid the host
of collateral issues, and the consequent prolongation of eminent domain
trials, that would arise if appraisers were permitted to testify, under these
liberalized evidentiary rules, as to their “opinion” of the value of other-
_ property. (See Law, Rev, Com. Report, p. A-8.) An appraiser’s testimony
relating to adjustments to be made in “comparable sales,” however, does
not normally raise collateral issues of great magnitude. _

Moreover, the procedure of which the district complains is a most
natural and, indeed, necessary component of the entire “comparable sales”
_approach sanctioned by section 816. It is a familiar statement that no
two parcels of land are precisely equivalent; the property which is the
subject of a “comparable sale” will always differ in some particulars from
the property being valued. Commonly a “comparable sales price™ will vary
in some respect from an appraiser’s opinjon of the condemned land’s
“yalue”; when this happens, the appraiser will most naturally want to
explain the distinguishing features between the property sold and the prop-
erty to be valued, which he has taken into account in inferring the value
of the land under consideration from the “comparable sale.” Morcover,
even if the appraiser does not so testify on direct examination, he will
frequently be Guestioned on cross-examination as to the relevant differences
between the assertedly “comparable” parcel and the subject land. In
response he will be compelled to disclase how he took these relevant dif-
fecences into account in deriving his valuation figure. (See, ¢.g., City of Los
Angeles v. Cole (1946) 28 Cal.2d 509, 518 [170 P.2d 928}, overruled
on other grounds in County of Los Angeles v. Faus (1957) 48 Cal2d
672, 680 [312 P.2d 680].) Such inquiries are essential if the jury is intelli-
gently to determine the weight that should be given to such “comparable
sales” evidence. (Sec Law Rev. Com. Report, pp. A-50-A-51)

Our courts have accepted this “ad_iustmlmt” process as an integral ele-
. [Mar. 1971]
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ment of the “comparable sale” approach. In San Bernardino County Flood
Confro! Dist. v. Sweer {1967} 255 Cal.App.2d 889 [63 Cal Rptr. 640},
for example, the court, in affirming the trial judge’s admissicn of “com-
parable sales” of property thres to five miles distant from the .subject
property, stated: “The admissibility of testimony relating to comparsble
sales rests largely in the discretion of the trial court. [Citations.] In the
present case, the court ua:efully consicered the question of comparability
and required the witness to adjust the sales prices 4o the date of value of
the subject property. We find no abuse of discretion in the court's ruling.”
(255 Cal.App.2d at p.-905.) Likewise, in Ciry of San Diego v. Boggeln
(1958) 164 Cal.App. 2d 1, 7-8 {330 P.2d 74}, the procedure utilized by
the court in the instant case was endorsed in the context of project
“enhanced” comparable sales. (See County of Los Angeles v. Hoe (1955)
138 Cal.App.2d 74, 79-80 [291 P.2d 98]; cf. City of Gilroy v. Filice
(1963} 221 Cal.App.2d 259, 271 [34 CalRptr. 368]. Sec also United
States v. Miller (1943) 317 U.S. 369, 380 [87 L.Ed. 336, 346, 63 S.Ct.
276, 147 A.L.R. 55I; State v. Wood (1369} 22 Utah 2d 317, 320-321
{452 P.2d 872, 874}.) ,

- (12b) The district also contends that even if “substantiaily enhanced”
sales may be admitted under certain ciccumstances, such circumstances did
not exist in the instant case; in other words, the district claims that the 1963
and 1966 sales were “noncomparable” as a matier of law and thus that
the trial court’s admission of these sales constituted an abuse of discretion.
Considerable testimony, however, attributed the rise in land values in the
arca to a substantial number of factors other than the Lake McClure
project; the district’s appraisal witness, for example, conceded that the
inflation of the mid-1960's had affected the vaiue of land around the state,
and, as recounted earlier, the Jandowner's witness cited a aumber of factors,
including population growth and construction of fréeways, as contributing
to the increase in value. The trial judge could reasonably conclude that
the 1965 and 1966 Jand sales might “shed light” on the effect of these
factors on the property to be valued, particplarly since, without the intro-

- duction of such sales, the jury would have been deprived of alt “objective”
market evidence on these matters. Under the circumstamces, we conclude
that the court did not abuse its discretion in permitting the witness to
testify as to the challenged sales.

4. The tricd court did not err in awarding defendant atiorney's fees in
connection with a partial abandonment of the condemnation; it did err,
however, in determining the scope of the abandonment.

Plaintiff raises one final issue on this appeal. The district contends that
the trial court erred in awarding the lJandowner, Mrs. Woolsteohulme,
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$3,500 for attorney’s fees based upon a partial abandonment by the con-
demner. The award was made pursuant to section 1255a of the Code of
Civil Procedure which provides that a condemnee shall be compensated for
“reasonable costs and disbursements,” including attorney's fees, which he
incurs in preparing to defend a condemnation action which is later aban-
doned by the condemner. :

In the initial complaint filed by the irrigation district in February 1966,
the district sought to condemn (1) a fee interest in areas designated
parcels 1, 2, 4 and 5 and (2) the cattle grazing' and watering rights to
199.9 acres designated as parcel 3. Defendant and a predecessor had earfier
sold parcel 3 to the district but had reserved the grazing and watering
rights and, thus, the district’s intention in the initial complaint was to
acquire the remainder of the complete fee interest in that tract. After this
initial complaint was filed, defendant, through litigation, succeeded in
rescinding her prior sale of parcel 3 fo the district, The district, thereafter,
in August 1967, filed an amended complaint, secking condemnation of
the fec interest of parcels 1 and 2 and 117 acres of parcel 3; this amended
complaint dropped the demand for grazing and watering rights, and ex-
cluded parcels 4 and 5 completely. The trial court held that the amend-
ment of the complaint constituted a partial abandonment, and awarded
defendant an attorney’s fee of $3,500 based on money expended to defend
parcels 4 and 5; and the grazing and watering rights of parcel 3,

(14) The district does not, and could not properly, contend that the
amended complaint did not comstitute a “partial abandonment” entitling
the landowner to attorney’s fees with respect to property and property rights
omitted from the subsequent complaint. (County of Kern v. Galatas (1962)
200 Cal.App.2d 353, 356-357 {19 Cal.Rptr. 348].)** The district, how-
ever, does raise two other objections to the $3,500 award.

First, the district, relying on the rule of Franklin-McKinley Sch. Dist. v.
Lester (1963) 223 Cal App.2d 347, 348-349 [35 Cal.Rptr. 727}; City
of Los Angeles v. Welsh (1935) 10 Cal.App.2d 441, 443 [52 P.2d 296];
and City of Long Beach v. O'Donnel! (1928) 91 Cal.App. 760, 761 {267

.. 585], contends that defendant was entitled 1o no award of attorney’s
fees at all since, it is awserted, she had only a contingerit fee contract with
_her attorney. Assuming, without deciding, that these cases correctly inter-
pret section 1255a as precluding an award of attorney’s fees when those
fees are purely contingent, we still cannot agree with the condemner that
such fees should not have been awarded in the instant cage.

1%In 1968, after the trial in this case, section 1255s was amendsd to codify the rule
of the Kern case.
EMar. 1971)
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Although the ocigise] contrict between defendent and her lawyer pro-
vided only for a purely contingeat fee arrangement, the attorney subse-
quently wrote his client stating that in the event of abandonment, the fee
would be based on “ressonable charges” {sea Cal. Condemnation Prac-
tice (Cont. Ed. Bar) pp. 12-19), and the trial court found that this second
letter constituted & modificution of the altomey-client fes agreement. The
record contains substantial evideace to support a finding that defendant
agreed to this modification of the fee contract, and therefore the trial
could properly find that ths arrangement was no longer a purely contingent
one, (Ci. Franklin-McKinley Sch. Dist. v. Lester {1963) 223 Cal.App.2d
347, 349 {35 Cal.Rptr. 727).) Thus, evea under the authorities relied on
by the district, the court could properly make an award under section 1255a.

(13a) Second, the district maintaing that the trial court erred in char-
acterizing the amended compiaint as “abandoning™ its instant demand for
grazing and watering rights of parce! 3, and in awarding attorney’s fees
related to the defense of thoce rights. We conclude that this contention has
merit.

(16) Section 1255a is designed to compensate a defendant for expenses
incurred in anticipation of an eminent domain proceeding, when the con-
demner declines to carry the procgeding through to its conclusion. (Oak
Grove School Dist. v. City Title Ins. Co, {1963) 217 Cal.App.2d 678,
698 [32 Cal.Rptr. 288).) By amending its complaint to seek a fee interest
in 117 acres of parcel 3, while dropping its request for grazing and water-
ing rights over the entire 199.9-acre tract, the district did abandon its
efforts with respect to the 82.9 acres of parcel 3 omitted from the amended
complaint. (15b) With respui to the 117-acre portion of parcel 3,
however, the amendment did not constitute an abandonment of the initial
claim for grazing and watering rights, but instead represented an enlarge-
ment of the original demand, seeking, in addition to the watering and
grazing rights, ail the other interests in the land which make up the fee
simple estate. Thus, with respect to these 117 acres, the district did not fail
to.carry the proceeding through to conclusion; the services performed by
the attorney with respect to that acreage were completely utilizable in the
instant action. The court erred in viewing the district’s shift in position
with respect to these 117 acres as an abandonment. .

The abandonment was thus less extensive than understood by the trial
court at the time it entered its cost award. The trial court is in the best
position fo determine how the reduced compass of the abandonment should
affect the amount of the fee award and we believe that the proper disposi-
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tion is to set aside the present cost order and remand this matter to the
trial judge for recomputation. _ -

We vacate the cost order and remand defendant’s motion for costs and
disbursements to the trial court for recomputation in accordance with the
conclusions expressed herein. In all-other respects the judgment is affirmed.
Plaintiff shall bear the costs of appeal. : :

Wright, C. J., McComb, 3., Peters, J., Mosk, J., Burke, J., and Sulli-
van, J., concurred.

[Mar. 1971]
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FRANK KLOPPING, JR., et al.,
 Plaintiffs and Appellants,
v. | | L.A. 29994
CITY OF WHITTIER et al.,

Defendants and Respondents.

CLIFFORD SARFP et al.,
Plaintiffs and Appellants, L.A. 29995

V.

CITY OF WHITTIER et zl.,
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Defendants and Respondents.

Plaintiffs Klopping and Sarff (plaintiffs)} insti-
tuted-separate actlions in inverse condemnatlion for damages
alleged to have been caused by activifies of the City of
Whittier (city) prior ﬁc the eventual condemnation of the

property then owned by plaintiffs. After the trial court

FIT.p~

(Super. Ct. No. 923721)

{Super, Ct. No. 929190)



sustained the cilty's demurrers, Judgments of dismissal were
entered. Plaintiffs appeal.

On May 11, 1665, the city adopted a resclution to
initiate proceedings designed to culminate in the formation
of & parking district. Included among the properties
to be condemned as part of those proceedings were parcels

owned by plaintiffs. On NHovember 10, 1965, the city initiated

condemnatlon proceedings against the subjeet properties and
parcels owned by third persons. Subsequently, the city directed
that assessﬁents be levlied against certéin individuals in order
to pay costs involved in the establishment of the district. On-
February 23, 1965, one of the property owners to be assessed, Alpha
Beta Acﬁe Markets, Inc,, filed a sult to enjoin the assessment.
Judgment was against Alpha Beta in the trial court and on
May 7, 1968, the Court of Appeal affirmed. (Alpha Beta Acme
Markets, Inc. v: City of Whittier (1968) 262 Cal.App.2d 16.)

On July 7, 1966, during the pendency of the Alpha
Beta challenge, the city adopted a second resolution, re-
citing that: (1) because of the Alpha Beta sult, it was
impossible to sell the bonds designed to finance the proposed
parking facllity; (2) by reason of the lack of funds from that
source,. the ﬁroposed acquisitlion of property could not proceed;

(3) it was not "fair and equitable" to continue the restraining



effect of the pending condemnation suit on the use of the
propertles sought to be condemned. 'The resolution then
authorized the dismissal of the pending condemnation sults
but declared the city's firm intention to reinstitute
ﬁroceedings when and 1if the Alpha Beta matter was terminated
in the city's favor. |

On November 16, 1866, the condemnation sults against
the properties owned by plaintiffs and others were dismissed.
Contra to the contentién of the city thét the termination was a
vbluntary dismissal under Code of Civil'Procedure section 561,
the Court of Appeal ruled that 1t was, in law, aﬁ "abandon~
ment“ under Gdde of Civil Procedure section 1255a. (City
of Whittier v. Aramian (1968) 264 Cal.App.2d 683.) Accord-
ingly, the court allowed plaintiffs and other individuals
to recover the costs they incurred as a result of the commence-
ment of the condemnation proceedingsland the subsequent abandon-
ment, as provided under subdivision (¢} of section 1255a.-

On July 6, 19567, while both the Alpha Beta and Aramian

suits were pending, plaintiffs Klopping and Sarff submitted to
the ¢lty a claim for damages based on the original resolution of
intent to condemn and on the resolution abandoning the conden-

nation proceeding but simultaneously announcing the city's intention

‘to resume eminent domain zc¢tion in the future. This claim was



rejected and the present actions followed. Demurrers by the

city were sustained without leave to amend as to any matters
occurring prior to the dismlissal of the original condemnation
action but with leave to amend as to matters occurring there-
after. Plaintiffs chose not to amend, and judgments of dis-
missal were entered. Flainﬁiffs in both actions appeal and we
have consolidated the proceedings for decision.

‘Plaintiffs seek to recover under Ilnverse con-
-demnation,‘one of two basic procedural devices for insuring
that the constitutional proseription that "[pIrivate
property shall not be taken or damaged for public usé
without just compensation having first been made to ., . .
the owner . . . " i3 not violated.r {Cal. Const., art, I, § 14.)
The other procedure is eminent domain, the sipgnificant difference
being that in the latter the public authority takes the
initiative whereas in the former 1t is the property owner whﬁ
commences 1litigation. {3 Witkin, Summary of Cal. Law {7th ed.
1960) Constitutional Law, § 223, at p. 2033.) The constitutional
guarantee of compensation extends to both types of cases and‘
not merely where the taking is cheap or easy; indeed the need
for compensation is greatest where the loss 1s greatest. (Stoebuck,

Condemnee's Rights (1970) 56 Iowa L. Rev. 293, 307.)

In eilther action the constitutional standard of "just

compensation" remains the guide. In general that standard "is



to be measured Ly the market value of the property . . ;" at
Lhe time of the taking. (Rose v. State of California (19423 19
Cal.2d 713, 737; see Code Civ. Proc., § 1249.) “Market vaiue,"
in turn, traditionally has been defined as "therhighest price
estimated in terms of money which the land would hring if
exposed for sale in the open market, with reasonable time al-
lowed in whileh to find a purchaser, buying with knowledge of
all of the uses and purposes tc which 1t was adapted and for
which it was capable.”" (Sacramento ete. R.R. Co. v. Heilbron
(1909) 156 Cal. 408, 409.) |

while expert wltnesses testifylng on behalf of the

public authofity and those on behalf of the property owner

may differ widely on thelr opinion as to the value of the
property taken, thls difference usually reflects the elusive
nature of the fair Market value coﬁcept and not the appropriate
date on which valuation should be based. ‘However, a varlety

of elrcumstances may actually becloud the proper valuaticon date.
While in California this date is set by statute at the time

the summons is lssued (Code Civ. Proc., § 1249), depending on
the nature of those activitles occurring prior to .the issuance
of summons a different date may be required in order to
effectuate the constitutional requirement of just compensation,
(Peacoeck v. County of Sacramento {1969) 271 Cal.App.2d 845,
856; Foster v. City of Detrcit, Mich. (E.D.Mich. 1966) 254
F.Supp. 655, 661-666, arfirmed (6th Cir. 1968) %405 F.2d 138;



cf. People ex rel. Dept., of Public Works v. Lillard (1963}
P10 Cellipp.2d 358, 377.)
In analyzing the complexities inherent in a

determination of the factors cecurring prlor to the statu-
tory valuation date to be considered in the final award, the
parties have concentrated on whether the pfecondemnation
activities of defendant city were a "blight" on the subject
properties or a "de facto taking” of those properties,
(4 Nichols, The Law of Eminent Domain (jd ed. rev, 1371)
§ 12. 3151[5], City of Buffalo v. J. W. Clement Co. {1971)
321 N.Y.S8.2d4 345 356, )

At the onset we note that the actions of defendant
did not constitute "condermation blight™ in the sense that
blight describes the converse of the situation with which we
were faced in Merced Irrigation Dist, v. Woolstenhulme (1971)
4 Cal.3d 478. 1In Merced we held that the value by which
property was enhanced due to a public project, before it was
reasonably expected that the parcel in guestion would in
fact be taken by the project, should be included in the measure
of just compensation. There the condemnation suit was filed
in 1967 but plans for a massive redevelopment of the Lake
HeClure reglon had been announced as early as the late 1950s.
"By 1862 the district had hegun a quest for federal funds to
assist in the financing of the project, and early in 1663

several newspaper articles informed the public that the completed



ILake WMeClure project would include recreational facilitles,
‘such as camping, boating and fishing. The trial court found
that about January 1, 1963 the public, whlle unaware of
‘exactly what area, what spots were to be recreation,! did
know of the general recreation plans, and that, as a result,
property values in the area began to Increase within a short
time thereafter.' {4 Cal.3d at p. 485.)

. Because of this precondemnatlon activity concernlng
a project which would have a beneficial impact on a general
gggg, property values in that area tended to rise., Ve deemed
that increase '"project enhancement" and held thaf under ap-~-
propriate circumstances the condemriee was entitled to Include such
enhancement in his rmeasure of recovery. The converse of the
situation in Merced 1z project, or condemnatlon, blight. Thus,
under some circumstances an announcement that an undesignated
parcel or parcels of land may be appropriated at some future

time for a generally unappealing project may tend to decrease

land values in the vieinity. (See Comment, Condemnation Blirht:

Uncompensated Losses in Eminent Domaln Proceedings--Is Inverse

Condemnation the Answer? (1972) 3 Pacifiec L.J. 5T, 573.)

For example, publicity that a refuse dump will be located some-
where within a 10-sguare-mile area may tend to depress the value
of all land withir that area because of the adverse lmpact a

dump might have on other property in close proximity.



In the case =t bar, however, the precondemnation
publicity cemplained of consisted of announcements directly
aimed at plalntifls' propertles and rot abt an undesipnated
area. Ve therafore arz not concernsd here with blight in
terms of the converse of ithe e*‘vums“arce 5 presented in Merced,
(Merced Irrigation Dist. v, Woolstenhulme, sucra, U Cal;Bd

Having discarded the theory that the instant case
involves blight, we turn toc the type of damages sought by plain-
tiffs. While admittedly the pleadings are not a medel of
clarity‘on this point, 1t appears that plaintiffs claim the
fair market value of their propertiecs declined as a result

of defendant's two annocuncements of intent to condemn made prior

P
L To allow recovery in every Instance in which a pub-
its in

1l¢ authority anncunces intention to condemn some unspecil-
fled portion of a larpger area in which an Individual's land 1s
located would he to severely hamper long-range planning by

such authorities  {cf. Merced Irrization Dist. v. Woolstenhulme,
supra, 4 Cal.3d at o. 496, fn. 9}, some of which may be required
by state law (see generally Gev. Code, § 65101 et sea.). On

the other hand, it would be manifestly unfalr and violate the
constlitutional recuirement of Just compensation teo allow a
condemning agency to depress land values In a general geographi-
cal area orior to maeking its declsion to take a particular
parcel located in that areaz. (See 4 Nichols, supra, § ,12.3151[2],
at pp. 324-329; e¢f. Buena Park School Dist. v, Metrim Corp.
(1959) 176 Cal.App.2d 255, 258-25%9.) The length of time between
the oripinal anncuncement and the date of actual condemnation
may be a relevant factor in determining whether recovery should
be allowed for bllghft or ror other oppressive aets by the

public autherity desicned to ae* rass market value., (Cf

Foster v. City ol Defroitv, Mich., supra, 254 F.Supp. 655,
661-666.) _



2/
to Instituting eminent domain proceedings, = They contend

that because of the condemration cloud hovering over theirp lands,
they were unable to fully use thelr properties and that
this damage, rellected ir loss of rental income, should be

recoverable.

o

151508 thet plalntiffs are not entitled

The ity 4

o
1]
g,
vy
LY

te recover for lossces caused by the precondemnation announce-—
nents because during the pericd between the nubliec statements
and the taking of the properties there was neither physical
invasion of plaintiffs' lands nor any direct interference
with the condemrees' possessicn and enjoyment of their lands.
Such an assertion contains the implication that plaintiffs
seek recovery under a "de facto taking" theory.

In de facto taking cases, the landowner claims that
because of particularly oppressive acts by the publle authority
the "takinp! actuéllyihas oceurred earlier than the date set
by statute {(Code Civ. Proc., € 1249}, (See Foster v. City of

Detroit, Hiech., supra, 254 F.Supp. 655.) 'The prevailing rule,

2/ The first announcerent was made on May 11, 1965,

after which actlons in eminent domain were commenced. These
proceedings were terminated on November 16, 1966, after the

city had announced on the previous July 7 that even though it
would cdismiss the pending actions, condemnation proceedings
would be reinstituted at some later date, On August 21, 1969,

a second condemnatlon sult was brought against plaintiff
Klopping, Plaintiff Sarff lost his property through foreclosure
on May 16, 1968; his successor sold it to the city.



as stated recently by fhe New York Court of Appeals 1n City

of Buffalo v. J. W, Clement Co., supra, 321 N.Y.£.2d 345,

356, is that befere a de facto taking results there must be

a "physical invasion or direct legal restraint." (See also

b Michols, supra, § 12.3:51[53, at p. 336.) One example of a
"lepal restraint® dlscussed in several California cases has
been & patticularly harsh zoning regulatioen, often calcu-
latingly designed to decrease any future condemnation award.
(Peacock v, County of Sacramento, supra, 271 Cal.App.2d BAu5,
856, B62-B6L; Sneed v. County of {ivérside (1953) 218‘Ca1.ﬂpp.2d
205, 209-211; Kissinger v. City of Los Angeles (1958) 161 Cal.
App.2d 45k, 458-460.)

However, a fundamental difference arlses between the
relief scught 1in de factoe taking situations and that sought here.
In the former, the owner claims his property has been taken
on the earlier date; thus all decline in value after that dafe
is chargeable to the condemner. This would Include damages
wholly unrelated to the precondemnation activity of the public
agency. For example, losses due to a general decline in nmrkgt
value in the area or %o the adverse consequences of a natural
disaster would be borne by the condemner since the taking of

the property 1s sald te have cccurred at the earller date.

10



In the instant case, howsver, plaintiffs 4o not

ijEct propérties should be treated as 1T

they were aotually concdemned on either May 11, 1g85, or

July T, 1966, The dete of the taking, at least for plaintiff
nains the date Lthe summons was issued.
Rather plaintiffis submit that any decrease in the market value
caused by .tne precondemnatlion announcements should be disregarded
and that the property should be valued wlthout rerard to the effect
of the announcements on the property. Under this contentlon,

any decline in the market value of the properties caused by
generalICOﬂditions unrelated to the activitlies of the condemner
would be shouldered by the landowner.

The relevant issues in a de facto taking situation are
significantly distinct from those arising when the claim is that
the adverse economic effect of precondemnatlion publiclity on
the proposed taking should be disregarded. The valuation lssue
to be resolved in normal eminent domaln proceedings (Sacramento
ete. R.R. Co. v. Heilbron, supra, 156 Cal. U068, 409) is wholly
unrelated to the determination of the issue of the presence of
actlivities by the condemner which constltute a taking of the
property even though no summons has bteen lssued,

The earliest pronouncement on the subject of

the effect to be given to annocuncements of proposed condernation

11



in determining juso compensatlion appears to have come from

Topeka and Santa Fe Ry,

approved on other grounds in County of Los Angeles v, Faus
(1957) 48 cai.zd 672, 680. There the court upheld the trial
]

'+ the condemhes to inguire into any

ke

judge's refusal to parm

L]

decrease in the market value between precondemnatlon announce-
ments and the instltution of the eminent domain action.

flt is appellants' contention that the commission’'s
ofder of July 8, 1927, was an important element to be employed
by anyone seeking to determine the market value &s of the

date of filing the complaint herein, namely, December, 1933,

in that the very corder 1itself, becomlng known, retarded this
area, i.e. 'stipmatized' 1t, and-affeeted its market value.

The law does not, however, lend a willing ear to speculation.
While appellants may have evidenced change for the worse in
the demand for real estate there between July, 1927, and
October 4, 1933, when the commission issued its decision 26399,
approving the Plaza Set Back Plan, yet the trial court would
have permitted an indulgence in unfathomable speculation had

it opened the road to the examination of witnesses, using

the order of July, 1527, and said Plan 4-B as a basis 1in order

to determine whether there was a siump in the market in this

1z



area, and 1 so, wvhat it was due to, during that perlod. Ap-
" other weords, appellants were entltled
Yo have the market value of thiz land cdetermined as 1f the

decision of <he commission had never existed’, to us is para-

-

doxiecsl., The market value 13z 1n effest and we are not governed

r

by the cause that brinps it Hbéut in order to determine it."
(13 Cal.App.2d at p. Si7.)

In support of its decision, the court in Atchison
relied on our early case of Sarn Diego Land etc. Co. v. Neale
(1888) 76 Cal. 63. 1In Neale defendant's land was belng taken
as a reserveir site in cornection with the constructioh of a
dam on a2 neighboring tract. At trial, the condemnee asled
“his appraiszer to evaluate the land on the basls of its worth

as a reserveir site. On appesal, we held this question

[
¢t
n
3
w

improper, stating: ms monstrous to say that the benefit
arising from the proposes improvement 1ls ©0 be taken into |
sonsideratior as an element of the wvalue of the lang.”

(76 Ccal. at p. 75.)

T™his statement, whlen unfortunately spawned the
development of the project enhancement doctrine prior to our
decision in Mereed, was in reality nothing more than a declara-
tion of "the {irmly astablished premise that 'compensation is

on the owner, rather than on benefit

o
o
1]
1]
L

based on loss impo

13



Citations.] The beneficial pur-

—

received by the taler.
pose Lo be derived Trom the conderner's use of the property
is not to bo taken into consideration in determining market
Valﬁe, for Lt is wholly drrelevant.'" (Merced Irrisation

suora, b Cal.3d at p. 491,

‘}.....I
in
il
it}
=
o)
¥

I
P
3
%

Dist. v, Woo
The ¢ourt in Atzohlson nevertheless selized on the

sbove-quoted lanpuage from Heale and rhetorically asked:
"If the benefits may not be considered, why consider the
detriment? A value so derived is too remote and speculative,”
7{13_Cai.ﬁpp,2d at p. 518.7

'~ Thus the seminal case in the field of loss occasioned
by preéondemnation announcements relied on twe factors in
rejecting recovery: (1} what it percelved to be persuasive
authority from this court in an analogeus area; and (2) the
concern that testimony on the eflfect of public announcements
on market value would be speculstive. We rejlect this ratlonale
on both counts.

The court in Atehlson viewed Heale as standing for

iy

the propositlion that an inecrease in market value occasioned
by ths announcement of a cohdermnatlorn project was to be dis-
regarded., Therefeore, it reasoned, evidence on any decrease

in value caused by the announcement must llkewise be disallowed.

by

Fowever, that conelusicon is in fact the converse of the
3 P P Yt



necessary corollary to the helding in leale. Since leale

held that Increases due to precondemnatlion publicity should

ot

be disreparded 1t follows that where there is decline 1n
value such decreases are llkewlise %o be disreparded. This
can be accomplished only by gllowing testimony as'és what
decline, Lf any, was due to any announcements made prior to

condemnatlion. {Andersen, Conseguence of Antlcipated

 Eminent Domaln Proceedings--Is Loss of Value a Factor? (1964)

5 Santa Clara Law. 35, 38; see also Comment, Condemnation

'Blipht: Uncompensated Losses in Eminent Demain Proceedinps-—-

Is Inverse Condemnation the Answer?, supra, 3 Paclfic L.J.

at pp. 582-583.)

The second c&nsideration prompting the court in
Atchison to disallow evidence as to the decline in value
occasioned by such publiclty was 1ts concern over the specu-
lative quality of the evidence. However, in the field of
appreciation in value, the condenmnee 1s put to a similar task
in being required to ferret cut varlous factors affecting
market value. Indeed, under the rule set forth 1n HMerced
the burden on the condermnee 1s doubly difficult. First of
all, he must prove that it was not "reasonably foreseeable™
that the parcel involved would be included in the project from

the berinning., (4 Cal.3d at p. 497.) Such a standard, while

15



legally sound, will undoubtedly glve rise to testimony hased
on some eslement of spsoulation., Furthermere, 1f 1t was
r&gsonably Tforeseeable that the property was o be included

in the original project, and yet the owner seeks to demon-
strate the presence of nonproject lncereases in market value
aover the same pericd, he rmust dlstingulish betwsen appreclation

latlion raused by nonproject

T
o
o~
oy
3
o)
)

3

T
}-‘u
o)
e}
e

cavsed by the pro
variables., {See generally City of Pasadena v. Union Tfust

Co. (153%) 138 Cal.ﬁpp.zl, 27, disapproved on other grounds

in HMerced Irrigaticn Dist. v, WOolstehhulme, supra, 4 Cal,3d

at p. 495.) There it no more speculation lnherent in dis-
tinpuishing between preject and nonproject depreciation than
thére is between projeaﬁ and nconproject appreciation. (Andersen,

Conseguence of Anticinated Eminent Domain Proceedings—-

Is Loss of Value a Facio

Y3
-0

, supra, 5 Banta Clara Law. at

pPp. H3=46.)

Since the condemree has the burden of proving damages
(San Francisco v. Tillman Estate Co. (1928} 205 Cal. 6&51, 653;
People ex rel. Dept. of Pub. Wrks. v. Younger (1870} 5 Cal.
App.3d 575, 979), requiring the condemnee to lay a proper
foundatlon in these matters {People ex rel. Dept; of Publie
Works v, Lillard, supra, 219 Cal.App.2d 368, 377) and properly

instructing the jury should adeguately cireumscrlbe speculation



and render unnecessary a rule of exclusion created from appre-

"hension of speculation, (Webber, The Lost Identity of Blight

(1970) 45 State Bar J. 492, 495-496.)

Because Atchison's conclusion to disallow testi-

mony on decline in market value occasioned by precondemnation
announcements rested on a dubioﬁs premise and overemphasized

the speculation inherent in such testimony, that Ease and
_subsequent-cases based thereon (City of Oakland v. Partridge
(1563) 214 Cal.ApD.?d 196, 202-203; People v. Lucas (1957) 155
'Cél.App.Zd 1, 5~7) are nc longer controlling ahd are disapproved.

Instead we adopt the rule impliciﬁly approvéd by
the Court of Appeal in People ex rel. Dept. of Publlc Works
v, Lillard, supra, 219 Cal.App.2d 368 and Buena Park School
Dist.v. Metrim Corp., supra, 176 Cal.App.2d 255.

In Lillard the 5tate sought to condemn land for
widening a freeway and for bullding a fronﬁage road, thereby
cutting off defendant's direct access to the main throughway.
Defense counsel was not permitted to ask & state witness
about the depreciation in value due to the threat of condemation.
On appeal the court found that defendant had faliled to lay a
sufficient foundation for such a question because there was
no evidence as ﬁo any threat of condemnation or any damages

caused thereby. However, the Court of Appeal then



declared (at p. 377): "Properly framed and with a foundatlon-
lald inquiry, cross-examinatlion of an adverse witnéss on

this subjec¢t would have been proper. Aithough there appears
to be a conflict of authority on whether 'market value!'

is still the yardstick of Just compenSation when it 1s estab-
lished that a depressed market .for the property is created

by a'proposed condemnation {(see 1 Orgel on Valuatioﬁ Under
Eminent Domain, p. H49), at least one California case has

sald that the trial court 'could have, within the limits of
'.sound lepal and equitable principles, advised the Jury that
they should treat the property as having the value that

1t would have had, had no preliminary action been taken by
'the board toward the acquisition of the property.*' [Citation.]"

In the Buena Park School Dist, case the matter was

presented somewhat differently. There defendant landowner
sought to introduce evidence as to the avallability of his
parcel for subdivision purposes. The Court of Appeal, In an
appeal by the school district, held that the subdlivision elerent
was properly included in the market value instruction even
though it was obvious that defendant could not subdivide

because eminent domain proceedings were threatened. The
court,.after quoting the definition of market value contained

in Sacramento ete. R.R. Co. v. Heilbron, supra, 156 Cal. 408, 409,

18



stated: "This classic definition of market value contemplates,
of course, the price which the property would have brought

at the time of valuation had i1t then been placed upon the
market and had it then been available for sale. It 1is obvious
that in determining that wvalue the trier of fact must disregard
the fact that at that time because of the flling of cdndemna-
tion proceedings the property was not actually salable. It

ls a matter of common knowledge ﬁhat a purchaser ﬁould not

buy property-in the proéess of belng condemned except a8t a
fipure much below its actual value. It fcllbws, therefore,

" that in arriving at the fair market value 1t 1s necessary that
the jury should disregard not only the fact of the filing

of the case but should also disregard the effect of steﬁs taken
by the condemning authority toward that acquisition. To hold
otherwlse would permit a publliec body to depress the market
value of the property for the purpose of acqulring it at less
than market value." (176 Cal.App.2d at pp. 258-259; see also
United States v. Virginia Electric and Power Co. (1961) 365
U.S. 624, 636.})

-3
We agree in principle with this statement.™ However,

3

= It is worthy to note that a similar rule has
been adopted by the Leglslature for the purposes of achleving
just compensation when property 1s taken by negotlated
sale rather than by eminent domain. Government Code section

19



we are also aware that to aliow recovery under all clreumstances
for decreases in the market value caused by precondemnation
announcements might deter public agencles from announcing
éufficiently in advance their intention to condemn. The .
salutary by-products of such publlcity have been recog-

nized by this court (Merced Irrigation Dist. v. Woolstenhulme,
supra, 4 Cal.3d at p. 436, fn. 9); plaintiffs likewise

apree that a reasonable interval of time befween an

‘announcement of intent and the lssuance of the summons serves
the public interest. Therefore, in order to insure meaningful

,_public input into condemnation decisions, it may be necessary

7267 .2 provides: "Before the initiation of negotlatlons for

real property, the public entity shall establish an amount

which it beljeves to be just compensation therefor, and shall
make a prompt offer to acquire the property for the full amount
so established, In no event shall such amount be less than

the public entity's approved appraisal of the fair market value
of such property. Any decrease or increase in the fair nmarket
value of real property to be acquired prior to the date of
viluation caused by the public improvement for which such property
is acguired, or by the likelihcod that the property would be
acguired for such improvement, other than that due to physical
deterioration within the reasonable centrol of the ocwner oOr
occupant, will be disreparded in determining the compensation fer
the property. The public entity shall provide the owner of real
property to be acguired with a written statement of, and summary
of the basils for, the amount it established as just cempensation,
Where appropriate, the just compensation for the real property
acauired and for damapes to remaining real property shall be
separately stated.”

20



for the condemnee to bear slipght incidental loss.-/ How-
ever, when the condemner acts unreascnably in lssulng pre-
condemnation statements, either by excessively delaying
eminent domain action or by other oppressive conduct, our
constitutional concern over property rights requires that the
cwnepr be compensazted., This regquirement applies even théugh
the activities which glve rise to such damapes may be sleni-
flcantly less than those which would constlitute a de facto
taking of the property so as to measure the fair market value
aé of a date earlier than that set statutorily by Code of

Civil Procedure section 1249. Under our conclusion here in

4/

“ We note that for purposes of a negotlated
sale Government Code section 7267.2 {see fn. 3, supra).dces
not requlre a finding of unreascnable action before decreases
caused by "the likelihcod that the property would be acquired"
are to be disreparded, However, the Legislature ray by
statute include in the final award certaln costs and exnenses
not required by the Constitution, (Cf. County of Los Anreles
v. Ortiz (1971) 6 Cal.3d 141, 144-145; compare Central
Pacific R. Co. v. Pearson (1868) 35 Cal, 247, 263, over-
ruled or other grounds in County of Los Angeles v, Faus
supra, 48 Cal.2d 672, 680; Town of Los Gatos v. Sund (1365)
234 Cal.App.2d 24, 28, with Gov. Code, § 7262 [moving exvenses];
and County of Los Angeles v. Ortilz, supra, 6 Cal.3d 141, 143
fn, 2, 148-149 with Code Civ. Proc., § 1246.,3 [attorneys’®
fees and appralsal costs].) :

Furthermore, sectlon 7267.2 explicitly refers to
acquisition of public property by negotlated sale rather than
by eminent domain. In view of the legislative command that
nepotiated sales are tc be [avored over condemnation suits for
a variety of policy reasons (see Gov. Code, § 7267), it 1s
understandable that in order to acquire property bty agreement
the state might be more genercus than is requlred under the
Constitution.

21



mest instances the valuation date remains flxed at the
gate of the issuance of the summons. Thus & public authority
is not reguired to compensate a landowner for damages to his
property occurring after the announcement if the injury is not
unreasonably caused by the condemning agency; interest is 1like-
wize to run not from the aﬁnouncement‘but from the valuation
date. (4 Nichols, supra, § 12.3151051, at p. 344, City
of Buffalo v. J. W. Clement Co., supra, 321 N.Y.S.2d at
pp. 356-357.) |

| Accordingly we hold that a condemnee must be pro-
vided with an opportunity to demonstrate that (1)} the public
authority acted improperly elther by unreasonably delayling
eminent domain actiion following an announcement of 1htent to
condemn or by other unreasonable conduct prior to condemnation;
and (2) as a result of such actlon the property in questlon
suffered a dimlnutlon in market value.i

|y
2/ Qur holding thus does not cast doubt on the

validity of the declsion in Siiva v. City & County of San Fran-
cisco (1048) 87 Cal.App.2d 784, There the piaintiff sued for
deeclaratory rellef, seeking a determination that if his property
was worth 510,000 at the time the board of supervisors an-
nounced its intent to condemn he would automatically be entitled
to $10,000 at the time the condemnation suit was actually
commenced. The court deniled relief. Only if it is concluded
that a2 de Tacto taking in the traditional sense has occurred
would the wvaluation date be moved up as wWas socught by the
plaintiff, Only in unusual eircumstances would an announcement
of intent to condemn constitute a de facto taking.

In Bank of America v. County of Los Angeles {1969}
270 Cal.App.2d 165, a deputy county counsel appeared at a probate

22



Here plaintiffs sesk to prove at trial that the
falr market value of thelr properties was diminished because
of the precondemnation statements issued by defendant city.
Specifica;ly they allege that they were unable to fully use
their properties and ;uffered & loss of rental income.éf
-_Iﬁ has lonpg been established that rent 1s an appropriate
criterion for measuring falr market value. (4 Nichols, supra,

§§ 12.312, 12.3122.) ¥ [I]}f property is rented for the

sale and announced that the board of supervisors had adopted
a resclution to condemn the parcel in gquestion. Plaintiffs
complalned that this announcement stifled the bidding proces..
They sought to recover the difference between the price at
which the property was sold and the anticipated higher bid,
The Court of Appeal rejected this claim. To the extent the
decision holds that losses occasicned by an announcement of
intent to condemn are not recoverable (see 270 Cal.App.2d at
p. 177}, it is disapproved. However, we note that the specu-
lative nature of "anticipated bids" is such that the case pre-
sented matters not currently before us.

Finally, in Hilltop Prepertlies v. State of Californila
(1965) 233 Cal,App.2d 349, the plaintiff clalmed that the
state had requested that it exclude two strips of land from
its provosed subdivision plan so that a freeway could be
widened. While recovery for inverse condemnation was denied,
it should be noted that at no time dld the state formally
announce its intention to condemn. Furthermore, reliefl was
granted on a promissory estoppel theory.

Q/ NHo clalm 1s made that as a result of the threat
of condemnation the properties or any bulldings deteriorated
to such a degree that the holdings became virtually worthless.
(Cf. Foster v. City of Detroit, Mlch., supra, 254 F.Supp.

655, 661-666; see Webber, The Lost Identlty of Blipht, supra,

45 State Bar. J. at pp. H93-UGL.}
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use to which 1t 1s best adapted, the actual rent reserved,
capltalized at the rate which loecal custom adopis for the
purpose, forms one of the best tests of value . . . .©

(4 Nlchols, supra, § 12.3i22, at p. 16C. On the date on

whilch an announcement ol future Iintent to condemn is rade,

the market wvalue may properly be measured by the antici?ated
‘rental Income to be received throughout the lifetime of the
ﬁroperty. If as a result of precondemnatlon statements

rental income is lcst, the antleipated rental inceme would be
diminished and a2 deciine 1n the fair market value would follow,
Wnile we relterate that the valuation date set statutorily

at the issuance of the summons remalns 1intact, 1f the steps
taken toward condemnation are te be disregarded when the

condemner acts unreasonably, the condemnee must be compensated

for loss of rental income attributable to such precondemnation

=

sloned by a2 general decline iIn

13
4

publicity. Rental lossss oce
the property value or by a natural dlsaster occurring prior
to the date of taking must, however, be borne by the property
owner,

Compensation for loss of rental inccme caused by
an announcement of future condemnation action has been recently
allowed by the Supreme Court of Wisconsin in Luber v, Milwaukee

County (Wis. 1970} 177 HN.W.24 380. There appellants complained
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that the imminence of condemnation proceedings caused a
principal tenant not to renew hils lgase. In helding that

or rental income for

]

the condemnee could recover for los
the pericd between the announcement and the time the suilt

was filed, the court stated: "We think that under property
conicepts one's interest in rental income is such as to de-

serve compensation under the 'just compensation' provision of
the Wisconsin Constitution. In the instant case 1t is undis-
puted that the pendency of the cordemnation was the sole cause
6r the appellants' rental loss, . . . [9] The importance of
allowlng recovery for incidental losses has increased sipgni-
ficantly since condemnation powers were initially exercised

in this country. During the early use of such power, land was
usually undeveloped and takings seldom created inecidental losses.
Thus the former interpretation of the 'just compensation' pro-
vision of our cénstitution seldom resulted in the Infliction

of Incidental losses. The rule allowlng fair market value for
only the physlcal property actually taken created no great
hardship. In modern socciety, however, condemnation proceedings
are necessitated by numerous needs of society and are initiated
by numerous authorized bodles. Due to the fact people are

often congregated in glven areas and that we have reached a

state whereln re-development is necessary, commercial and
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industrial property is often taken in condemnation proceedines.
When such property is taken, Incidental damapges are very apt

to oceur and in scome cases excéed the fair market value of the
actvual physical property taken. . . . [T} We belleve that one's
interest in rental loss is such as is regquired to be compensated
gnder the 'just cempensation clause' ., . . . Sec. 32.19(L4),
Stats., insofar as it limits cormpensaticon for the taking ¢f such
interest is in conflict with the state constitution. lThe rule

making consegquentlal damages damnum absque injuria is, under

modern constitutional interpretation, discarded . . . " (177
N.W.2d at pp. 38L-385, 3B6; cf. Jacksonville Express. Auth. v.

Henry G. Du Pree Co. (Fla. 1658) 108 So.zd 280, 291, 292.)L7

r The YWisconsin Supreme Court characterized the
damages suffered by the appellant In Luber as "incigental.”
This is accurate in the sense that they are not occasioned

by the fact of condemnation but on activity engaged in by

the public agency pricr to condermnation. However, we note
that recovery of lost rental income relates directly to the
fair market valus of the property and hence 1s distinpulsh-
able from such traditional incldental damages as, for
example, moving expenses. (4 Nichols, supra, § 13.322.)

In California, moving expenses are excluded from the consti-
tutional requlrement of Just compensatlon (Central Pacific

R. Co. v. Pearson, supra, 35 Cal. 247, 263; Town of Los Gatos
v. Sund, supra, 234 Cal.App.2d 24, 28) but are compensable
under some circumstances by statute (Gov. Code, § 7262).
Similarly, recovery for expert wiltness and attorneys' fees

is not compelled constitutionally (County of Los Angeles

v. Ortiz, supre, 6 Cal.3d 141, 143, fn. 2, 148-149) but 1s
authorized in some llmited instances by statute {Code Civ,
Proc., § 1246.3).
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Pigintifts here have al:ieped that defendant's actilons
were unreasonable and performed for the purpose of depressing
the falr market value and preventing piaintiffs from using
their land. Defendant anncundied on two separate occaslons its
intent to conderm. The first resclution was adopted on May 1i,
1965; the second on July 7, 1965, at which time defendant aban-
doned eminemt domzin proceedings for the stated reason that it was
not "falr and equitable" to maintain the cloud of condemnation
over property owned b¥ plaintliffs and others during the Alpha
Beta challenge. Yet in the same resclutlion the clty recreated
a c¢loud by announcing 1ts intent toc relnstitute condemnation
proceedings 1f the Alpha Beta matter was resolved in the city's
favor. This latter declaration appears to have no dlscernible
relation to = desire to insure public input into the declsion-
making process since, presumably, dlscussion on the advisablility
and ioccation of a parking district occurred at the time of the
May 11, 1965, announcement. In any event, whether there was
unreasonable delay or whether the July 7 announcement iltselfl
constituted unreasonable action on the part of defendant is
a question of fact.

We now turn to additional complexitles in this

case. The city contends that since plaintiffs did not seek

to set aside the abandonment of the initilal condemnation
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proceedings, they are bound by Code of Civil Procedure section
/ .
1255a.~  Under $he cityt!s arpgument, plaintiffs are thus

limited tc recovering only their costs and disbursements

8/ Section 125%a provides Iin part:

"{a) The plaintiff rnay abandon the proceeding at any
time after the filing of the complaint and before the explra-
tion of 30 days after final judgment, by serving on defendants
and filing in court a written notilce of such abanconment.

Rallure to comply with Section 1251 of this code shall consti-
tute an implied abandonment of the proceeding.

"(b) The ccurt may, upon motion made within 30 days
after such abandonment, set aside the abandonment if 1t deter~
mines that the position of the moving party has been substan-
tially chansed to his detriment in justifiable reliance upon
the proceeding and such party cannot be restored to substantially
the same. position as if the preoceeding had not been commenced,

"{c} Upon the denizl of z motion to set aslde such
abandonment or, if no such mctlon is filed, upon the expiration
of the time for £1ling such z moticon, on motion of any party.

a judgment shall be entered dilsmissing the proceeding and
awarding the defencants their recoverable costs and disburse-
ments. Recoverable costs and disbursements include (1) all
expenses reascnably and necessarily incurred in preparing for

the condemnation trizl, during the trial, and in any subse-

quent Judiclal proceedings in the ccondemnatlon action and

(2} reascnable attorney fees, appraisal fees, and fees for the
services of other experts where such fees were reascnably and
necessarily incurred to protect the defendant's Interests

in preparing for the condemnation frlal, during the trial, and

in any subsenuent judicial proceedings in the condemnation action,
whether such fees wers incurred for services rendered before or
after the filing of the complalnt. 1In case of a partlal aban-
donment , recoverable costs and disbursements shail Include only
those recoverable-costs and disbursements, or portlons thereof,
which would not have been incurred had the property or property
interest sought to be taken after the partial abandonment been
the property or property interesti originally sought to be taken,
Recoverable costs and disbursements, including expenses and fees,
may be claimed in ané by a cost bill, to be prepared, served, fileg,
and taxed as in civil actions. Upen judgment of dlismlssal on
motion of the plaintiff, the cost bill shall be filed within

30 days after notice of entry of such Judgment."
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pursuant to subdivision (¢) of that section., Plaintiffs
were awarded their éostﬂ by the Court of Appeal in City o
Whittier v. Aramlan, supra, 265 Cal.App.2d 683.

Section 1255a, subdivision {(c}, provides, in part:
flipon the denial) of a motlon to set aside such abandonment or,
if rno sucﬁ motion is filed, . . . a judgment shall be entered
dismissing the proceeding zand awarding the defendants their
recoverable costs and disbursements." The statute does nqt
provide recovery {for decreases in market value caused-by pre-
condemnation publicity. But slnce our decision here 1s based
on constitutional prinelples the fact that section 1255a is
sllent on damapes does not foreclose conslderation of the sub-
Ject. While “he clity seceks to cast the fallure tc set aslde
the abandonment as an election of remedies, thereby precluding
additional eccmpensation, it appears that the procedure set
forth in section 1255a does not bear on the issue of whether
am individual whose property was once singled out for condem-
nation is able to recover the diminution 1in market value
caused by an arnnouncement of the public authority’'s intent to
condenn.

Section 1255a, subdivision {(a}, permits the con-
derning agency to abandon eminent domain proceedings "any time

alfter the Tiling of the complaint and before the expiratilon
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of 30 days after {inal judgment.” Thus the statute con-
templates instances in which the governmental entlty pro-
ceeds to Judgment and vet elects nrot to convert private
property to public use. The section, therelore, provides

the flexibllity necessary to protect the publiic plaintiff

from being required to take property which it no longer.needs.

However, the provision is manifestiy open to abuse
and for that reason subdivisions (b} and {c) provide some
protection for property cwners, Subdivision {b) allows the
defendant to.set aslde the abandonment on estoppel principles
if the ﬁosition of the defendant "has been substantially changed
£to hls detriment in Jjustifizble rellance" upon the condemnation
action. (Cf. MeGee v, City of Los Angeles (1636) & Cal.2d 390,
392 {demolished building].)

In those instances in which there has been no detri-
mental reliance, subdivision {¢} compensates the property
owner for some of his costis and expenses 1In anticipaticn of an
emlinent domain triazl. The provision does not attempt to deal
with losses due to 2 decline in the market value or other damages
to the property. {(Merced Irrigation Dist. v. Woolstenhulme,
supra, 4 Cal.3d 478, 505; La Mesa-3pring Valley School
Mst. v. Otsuka (1962) 57 Cal.2d 309, 312-314, 315-318.)
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"The statute operates %o prevent the condemner, within
reasconable limits, from prosecubing successive claims
{citations], and to protect innccent owners against expenses
to which they may be put In preparing a défense which has
become unnecessary because the condemner for any reason
chooses to glve up the intended taking [citation]." {(Frustuck
V. City of Fairfax (1964) 230 Cal.fpp.2d 412, 417.)

In fact when the Court of Appeal concluded that
plaintiffs hére and others were entltled to costs and expenses
under subdivision {c), it noted that under "the language of
the statute it is not the condemnatilon project which must be
abandoned, but rather the action in which costs and fees have
been incurred." (City of Whittier v. Aramlan, supra, 264
Cal.App.2d £83, 686; italics added.)} Conversely, insbfar as
losses occasicned by precondemnation announcements are concerned,
these losses occur irrespectlive of whether emlnent domain proF
ceedings are eventually instituted. Thus, while recovery for
costs and disbursements under section 1255a relates primarily
to the Tiling of the complaint and not the precondernation
announcement of intent, recovery for a decline in the fair
market value relates prinecipally to the announcement and not to
the filing of the action. Accordingly, we conclude that the
statute does not require a property owner to elect one of two

alternative remedles.
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Our conclusion is supported by recent legislatlon
in this zarea., Section 1243.1 of the Code of Civil Procedure
states, 1in part: “1In any case In which a publle entity . .
whnileh possesses the pover of eminent domain establishes by
rescliutlon or ordinance the necessity to acqulre a_pa?ticular
parcel or parcels of real property by eminent domain, and such
public entlty does not thereafter initlate, within six moﬁths,
an action in eminent domain to take such parcel, the owner of
the parcel may bring an action in inverse condemnation requiring
the taking of such parcel and a determination of the falir market
value péyable as just compensation for such taklng., In such
inverse condemnatlion action, the court may, in addition, or

In the alternative, 1f 1t finds that the rights of the owner

have been interfered wlth, award damages for any such Inter-
ference by the publle entity." {Itallcs added.}

This provision recognlizes that an action in eminent
domain frequently 1s not filed within slx months of a public
entity's announcement of intent to condemn. Under such
circumstances a property owner may bring an actlon to require
the taking of his property and "in addition, or in the alterna-
tive" be awarded damages. Section 1243.1 obviously contemplates,
for example, that In some instances a precondemnation state-

ment will interfere so substantially with the right of a property
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owner to lease his iland that after six months the owner

should be able to recover for sush interference irrespective

of whether the property is taken. In fact subdivision (3)

of section 1283.1 provides that the above~guoted statutory

language "shall not affect a rublic entity's authority te . . .

abandon the condemnation action." Thus recovery for loss

of rentai income after the condemner has excessively delayed

bringing an action in eminent domain or has other#ise_actéd

unreascnably is permlitted irrespective of whether condemnation

pfoceedings are abandoned or whether they are instituted at all.g
Both plalntiffs here seek to recover damages in

inverse condemnation and not as part of an eminent domain

award. The ¢ity contends that since nelther currently owns

the property they are each barred., With regard to plalntiff

74

= Section 1243%.1 reguires a property owner to walt
six months after a resolution or ordinance of intent to con-
demn is passed before he may bring an Iinverse condemnation
action. e deo not declde whether the Leglslature intended
that any delay of less than six months 1s per se reasonable
or whether it enacted the waiting perled to provide public
entities with a minimum period of time in which to nepotlate
a purchase of the property and thus avoid litigation altogether.
(Cf. Luber v. Milwaukee County, supra, 177 N.W.2d 381, 382~
383 [statute limiting the ripght to recover rental loss to one
vear prior to taking].) We do note that in the last two
vears the legislature has enacted comprehenslve leglslation
designed to decrease the number of condemnatlion sults.
{Stats. 1971, ch. 1574, §§ 10-15, at pp. 3160-3162.) In any
event, plaintiffs here walted more than six months after defend-
ant's second announcement of intent before bringing the present

actions.
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Klopping, the clty asserts tha® since his land was taken

in a second condemnation acticon which proceeded to judgment

he should have claimed the damages he now seeks as part of

his eminent domain award. We agree. While 1t is true that
Klopping dld bring his Inverse condemnation suit before the

city Instituted its second condemnagion aQtionigf the eminent
domain action proceeded to finzl Judgment flrst. Since Klopping
'céuld have clalmed his loss of rental income, if any, occasioned
by the two precondemnation anncuncements in the eminent démain
suit, he 1s barred from seeking those damages in inverse
condemnation once the condemnation proceeding becomes finsl.
"Where two actions involving the same lssuve are pending at

the same time, 1t is not the final Jjudgment in the first sult,
but the first final Judgment, althcugh it may be rendered in

the second sult, that renderas the issue res judicata in the

other court." (Domestic & Foreign Pet. Co., Ltd, v. Long (1935)
b-Cal.2d 547, 562; % witkin, C2l. Procedure (24 ed. 1971)
Judgment, § 166.) Had the city abandoned its econdemnation

action for a significant pericd of time so that the inverse

10/
" The instant case was filed on December 22,

1967. The city filed 1ts second condemnation suit agalnst
Klopping on August 21, 1969,
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" condemnation action proceeded to Judgment first, any
recovery there would bar a duplicate award for the same
damage when eminent domain proceedings were subsequently
reinstituted.

Plaintiff Sarff filed his Inverse condemnation
sult on March 26, 1968, Gn‘thé following May 16, he loét
his property through foreclosure. Certainly this fortulty
does not ﬁreclude him from recovering for any damages
caused by the city in making the two announcements in
quesftion. Sarff complains that he was unable to rent
the property during the period following the precondeﬁna*
tion ammcuncements. Under the rules discussed above rental
loss is a proper element of recovery. In the petition for
hearing, filed herein, it also appears that he seeks
recovery for damages occasioned by the fact that hils property
was ultlimately Toreclesed because the condemnation resolution
prevented him from deriving Income from hls land in order
to make mortgage payments. The avallabillty of this element
of damage can be more fully explored on remand,

The judgment dismissing the action brought by
plaintiff Klopping in No. 29994 is affirmed and the Judgment

t
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dismissing the action brought by plaintiff Sarff in

‘No. 29995 is reversed and remanded for proceedings consistent
with the views hereinabove expressed, Plaintiffs in both
cases are to recover costs (People ex rel. Dept..Pub. Wks.

v. Internaticnal Tel. & Tel. Corp. (1872} 26 Cal.App.3d 5K9).

MOSK, J.
WE CONCUR:

WRIGHT, C.J.

McCOMB, J.

PETERS, J. -

TOBRINER, J. !
BURKE, J. .

SULLIVAN, J.
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EXHIBET VIII -
PEoPLE EX REL. DEPT. PUB. WKs. v, 7 S 7 ) §

~ CORPORATION ETC. OF LATTER-DAY SAINTS
13C.A.3d 371,91 CalRptr. 532 -

[Civ. No. 35956. Second Dist., Div. One, Dec. 8, 1970.]

3
THE PEOPLE ex rel. DEPARTMENT OF PUBLIC WORKS,
Plaintiff and Respondent, v. : . L
CORPORATION OF THE PRESIDENT OF THE CHURCH OF JESUS
CHRIST OF THE LATTER-DAY SAINTS, Defendant and Appellant.

SUMMARY

" The state, through its Department of Public Works brought an eminent
domain proceeding to acquire land for construction of a freeway. Over
objection of the property owner, the state introduced evidence that after
construction of the {recwsy, the property remaining would have the same
‘general potential for development that it had before the taking. The
owner had made no claim for severance damage. The trial court refased
the owner’s offered ingtruction to the effect that the property taken should
~ be valued as a distinct piece of rty if that valye was higher than its
~ value as part of the whole. The jury returned ao sward based on a valua-
- tion substantially lower than that sought by the owner. (Superior Court
of Lcs Angeles County, John W. Holmes, Judge.) :

On appeal -by the property owner, the Court of Appeal reversed the
judgment of the trial court, holding that it was error to admit the evidence
of potentially higher value and to refuse the offered instruction as to valua-
tion ‘as & distinct parcel, and that the errors undoubtedly prejudiced the
property owner. The court pointed out thatinder Code Civ. Proc., § 1248,

.+ specia) benefits to remaining property may be offset anly against severance

damages and not against the value of the property takdn, Considering that
the property condemned was of a size and shape susceptible of valuation as
an independent parcel, the court deemed it appropriate to determine what
a willing buyer would pay @ willing seller for the land actually taken.
(Opinion by Thompson, J., with Wood, P. J., concurring. Gustafson, J.,
concursed in the judgment:) - .
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372 PenpLE EX REL. DEPT. PUB. WKS. v,
CORPORATION ETC, OF LATTER-DAY SAINTS
13C.A 3 371 91 Cal Rptr. 532

HEADNOTES

Classified to MeKinney's Digest

(la, 1b) Eminent Domain §§ 80, 102{0.5)—Evidence as to Damages—
Admissibility: ITnstructions.—In an action to condemn real property
for a freeway, it was prejudicial error to receive evidence of potential
commercial and multiple residential uses of the remaining property
which would be created by the project, and to refuse to instruct the
jury that the property taken should be valued as a distinct parcel if
that value were higher than its value as a part of the whole, where
no claim of severance damage was made (Code Civ. Proc,, § 1248),
and wherc the property condemned was.of a size and shape suscep-
tible to valuation as an independent parcel.

[See Cal.Jur.2d, Rev.,, Eminent Domain, § 129, AmJur.2d, Emi-
nent Domain, § 283.) .

(2) Eminent Domain § 67--Compensation-—Value of Property Taken
~—Markel Value.— Where property taken in an eminent domain pro-
ceeding is not of a size and shape which renders it independently
usable, it cannot be valued on the basis of the amount that a willing
buyer would pay a willing seller for the land taken, but the property
must be valued as a part of a larger whole, and the whole of which
the condemned property is a part cannot arbitrarily be separated into
zones of value where the possibility of those zones is uneffected by
‘the taking.

{3) Eminent Domain § 67—Compensation—Value of Property Taken
~=Market Value.—Where property condemned is of a size and shape
that renders it independently usable, it is appropriate to determine what
a willing buyer would pay a willing seller for the parcel taken; in
such case, the highest and best use of the parcel taken is critical and
the propesition that the project may shift a similar highest and best
use to the remainder of the property becomes significant only as a
matter of special benefits.

[Dec. 19701



ProPLE EX REL. DEPT. PUB. WKS. ». . K
CORPORATION ETC. OF LATTER-DAY SAINTS
13CA33 371, 9! Cal.Rpir. 532

COuNSEL-

Gibson, Dunn & Crutcher, Samuel O. Pruitt, Jr., and John L. Endicott
for Defendant and Appeliant.

"Harry S. Fenton, Juseph A. Montoya, Richard L. Franck, Robert L. Meyer
and Charles E. spencer, Jr., for Plaintif and Respondent. )

OrINION

THOI;HIPSON, J.—This is an appeal by the landowner, defendant in an
eminent domain proceeding. We reverse the judgment upon the authority
of People v. Silveira, 236 Cal.App.2d 604 {46 Cal Rptr. 260]. ,

The essential facts of the case at bench are not in dispute. Respondent
filed the action in eminent domain which results in the appeal now before
us to acquire property for the construction of the Foothill Freeway. Prior
to the taking incident to the action, appellant owned a 264-acre parcel
of property located to the north of Foothill Boulevard in the Sylmar area
of San Fernando Valley. The property was approximately one mile long
and one-half mile deep with access te Foothill Boulevard for most of its
length. Prior to the taking the property appeared generally as follows:

¥
N ~ . A
o _ A
T » ot acres §:
o Z
y/

Respondent, by the eminent domain action, condemned two parcels con-
sisting of a strip of land approximately 240 feet deep running the entire

[Dec. 1970]




a74 . : PEOPLE EX REL. DEPT. PuB. WK, v.
TORPORATION ETC. OF LATTER-DAY SAmTS
13 C.A.3d 371; 94 CalRpte, 532

length of lhe property adjoining Foothill Boulevard. After the taking., the
property app:.arcd generally as follows:

Remainder

236 acres

—-—*)‘2

Prior to the takinhg, the land had unrestricted access to Foothill Boule-
vard. After the taking, access was limited on the south to the southeast
corner and to Glenoaks to the south via a tunnel,

Appeliant’s expert witnesses testified to a value of the property taken .
based upon a highest and best use consisting of commercial development
near the intersection of Glenoaks and Foothill, multiple residential devel-
opment along the remainder of the Foothill frontage, and single-family
residential development on the rest of the property in the following fashion:

! . q
p Single Fomily ResidenTial &
T —’-’-—-—--\
‘ T iMult. Res Cﬂ-ﬁrﬂwc--tr;?ﬁrx \e n.u.aom- Y

N/
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Appetiant made no claim to severance damage. It sought compensation
for the portion of the property taken at the rate of $65,000 per acre for
the “commercial area,” $40,000 per acre for the “multiple residential
area,” and $22.500 for the “single family residential area.”

Respondent’s expert witnesses testified 1o a value of the property taken
based upon a “holding use,” an investment holding for a period of time
untii market demand justified development. Those experts assigned a uni-
form value of $17,000 per acre to all of appellant’s land. Respondent
offered evidence that after the condemnation of the property and the con-
struction of the freeway, the property remaining to appeliant would have
a potential commercial and multiple residential use generally as follows:

B-Co mmeﬂib\

The newly created commercial and multiple residential uses are projected
at a freeway interchange at the southeast corner of the remaining property.
Respondent also offered evidence that after the construction of the freeway,
the property remaining wili have the same general potential for develop-
ment that it had before the taking.

Appellant objected to the evidence upon the ground of irrelevancy. It
argued that no claim of severance damage was made and that the poten-
tial of commercial and multiple dwelling uses created by the project tended
only to establish a special benefit from the project which could not be offset
against the landowner’s compensation where severance damage was not
claimed. The trial court overruled the objection and permitted the intro-
duction of the proffered cvidence. No direct evidence of enhancement in

Dec, 1970]
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value of the newly created potential of commercial and mulitiple dwelling
uses was offered,

The trial court instructed the jury that it must value the property as a
whole and that: “Value as a part of the whole is not. however, necessarily
based upon the average value of the whole. . . . The relative worth of
the lands taken, as compared to other parts of the property, should be
considered. Therefore, in arriving at the value of the property taken,
proper allowances should be made for differences in valve if any.” The
court refused instructions tendered by appellant that it shonld not use the
average method of valuation if it found the property taken to be the most
valuable of the whole and that it should award the value of the property
taken as a distinct piece of property if that value was higher than its value
as part of the whole. The jury returned an award based upon a vahation
of $18,000 per acre. '

Issues on Appeal

{(ia) Appellant contends: (1) the trial court erred in receiving evi-
dence of the potential commercial and multiple residential uses of the
remaining property created by the project; and (2) the court erred in
refusing its instruction that the property taken should be valued as a dis-
tinct parcel if that value were higher than its value as a part of the whole.

Higher Zone of Value

Code of Civil Procedure section 1248 requires that the trier of fact deter-
niine the value of the property sought to be condemned, the severance dam-
age 1o the property remaining if the condemned property consists of part of
2 larger parcel, and the value of special benefits to the remaining property.
Those benefits, however, mgy be set off only against severance damage and
“shall in no event be deducted from the value of the portion taken.™ The rule
- in section 1248 essentially codifies a long-standing rule of determination of
compensation in California eminent domain proceedings. (Conira Costa
County Water Dist. v. Zuckerman Constr. Co., 240 Cal. App.2d 908, 912
{50 CalRptr. 224}) The evidence of potential higher (and hence more
valuable) uses of land on the property remaining occasioned by the project
is thus irrelevant if it tends only to establishi a special benefit because no
- severance damages are claimed in the case at bench. It is relevant if it goes
to the valuation of the property taken. Qur problem is to determine whether
the former or latter situation prevails in the case al bench.

Two California cases have considered the problem aptly designated the
“reestablishment of a higher zone of value on the remainder.” {Matteoni,
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The Silveira case und Reestablishment of the Higher Zone of Viilue on the
Remainder (19691 20 Hastings L. J. 537.) Unfortunately for our peace of
mind. those 1wo cases reach comtrary results on very similar facts.

City of Los Angeles v. Allen, 1 Cal.2d 572 [36 P.2d 611], involves an
eminent domain proceeding instituted by the City of Los Angeles to acquire
a 33-foot strip of land for the widening of Santa Monica Boulevard. The
total parce] consisted of 38.6 acres [ronting on Santa Monica for a distance
of 800 fect. The property was 2.000 feet deep. The property to a depth of
107 feet from Santa Monica Boulevard was assigiied the highest and best
“use of commercial and appraised at $1.64 per square foot. The rear portion
of the property was appraised at 25¢ per squarc foot. The condemnee con-
tended that it was entitled 1o be compensated at the rate of $1.64 per square
foot, the value directly assignable by the appraisers to the property taken,
The trial court awarded compensution at the rate of 32¢ per square foot, the
average of the two zoues of value. Qur Supreme Court affirmed the deter-
mination of the trial court. In so doing, it said: “[Tlhe appellant . . . con-
tend[s] that it is entitled to be awarded the poteatial value of the strip taken,
that s, its value for city lot purposes {$1.64 per square foot] and not as part
of the entire acreage. To comply with appellant’s request would be to award
indirectly to it severance damage when in fact no severance damage exists.”
{1 Cal.2d 572, 576.) The court rationalized its rejection of the condem-
nee's argument that the method of computation utitized by the trial court in
effect charged it with special benefits when no severance damage was claimed
(1 Cal.2d 572. 575) by stating that to award compensation at the rate of
$1.64 per squarc fuot for the property taken where the zone of higher use
was shified 1o the 167 feet adjoining the widened street would unjustly en-
rich the landowner. (1 Cal.2d 572, 576-577.)

Twenty-one years after the decision of our Supreme Court in City of Los
Angeles v. Allen, supra. a similar issue reached the Court of Appeal of the
First District in People v. Silveira, 236 Cal. App.2d 604 [46 Cal.Rptr. 260}
In Sitveira, the State Division of Highways condemned a parcel of property
along Highway 101 for freeway purposes. The parcel consisted of 9.304
acres and varicd in depth from 30 fect at the southerly end to 850 feet at
the northerly end. The portion taken was part of a larger 354-acre parcel.
Prior to the action, the parcel had highway access at four points. The taking
for freeway purposes destroyed that access to Highway 101 and the state was
prectuded from presenting evidence of a substitute access by a pre-trial order
which ruted that the condemner had admitted that alt access was taken. The
condemnee presented evidence based upon division of the property into
various zones of value that the highest and best use of the bulk of property
taken which had adjoined Highway 101 was bighway commercial. Other
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property within the taking was assigned the highest and best usc as a part of
a subdivision for single and multiple family residences. The highest and best
uses assigned the property within the 1ake gave it a higher value than the
remaining property in the larger parcel. The trial court instructed that the
jury should value the property taken either as a separate parcel or as part of
the entire tract, whichever resulted in the greater value. The jury returned
a verdict valuing the property separately and taking into account the higher
value resulting from the highest and best use as highway commercial. The
Court of Appeal affirmed the judgment and hearing was denied in the
Supreme Court. The Court of Appeal for the First District expressly ap-
proves the earlier decision in Alfen. It distinguishes Allen with the foliowing
statements: “In City of Los Angeles v. Allen on which plaintiff relies .
[t]kere was na evidence of the value which the part taken would have if sepa-
rately owned and unconnected with the remainder and the parties seemed to
have assumed that a piece of land of such slight depth could not have been
put to a very valuable use. It was clear, however, that the acreage near the
boulevard was more valuable than that remote from it. Accordingly, the
referees averaged out the higher values ($1.64) per square foot of the front
area with the tower value (25 cents) of the rear area and arrived at an aver-
age value (32 cents) per square foot for the entice tract. . . . Since the
condemnee in the case claimed no severance damages, the portion of the
property not taken under the above method of computation had the same
value after the severance. The court therefore properly rejected the con-
demnee’s claim on appeal that the part taken should have been valued at the
higher per square foot rule of $1.64 since this would leave the condemnee
in possession of more than it had originally and its receipt ‘could be justified
only if damage resulting to the remaining portion by the severance reduced
its value to that extent.” . . . But Allen does not stand for the proposition
. that where the property sought to be condemned is part of a larger
pareel, it must in all instances be valued as a part of the whole, despite the
fact that it may have a greater value as a separate and distinct piece of

property.”

There are factual distinctions between Allen and Silveira not considercd
significant by the Court of Appeal in the latter case. For example, in Sil-
veira, all access to the highway was taken while in Alen it was not. We do
not consider those distinctions, however, since the denial of hearing in
Silveira dictates that we seek to reconcile that case with AMen on the basis
of its decision,

We view the significant disinction to be that in Allen the parcel taken was
of such a size and shape that it was not susceptible to being valued as a sepa-
rate and distinct parcel. It was therefore necessary to compute its value as a

[Dec. 1970]
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portion of a larper piece of property. Allen holds that in such a circumstance
the larger piece of property must be the entire parcel and not a part of it to
which a theoretical value s assigned by the appraisers. Thus the Supreme
Court says, “The line between the two portions of the tract [the 107 feet
and the remainder] was arbitrarily chosen.” (1 Cal.2d 572, 575.) In Sil-
veirg. the portion taken was of a size and shape susceptible of valuation as
4 separate parcel. Hence the court could approve a jury instruction that it
was 1o be valued as such if that method of valuation resulted in a greater
award.

The distinction between Allen and Silveira, which we draw here, recon-
ciles the result of the two cases upon the basis of decision used in each. It
also treats Allen as compatible with the ruling principle that special benefits
from the project may not be offset against compensation to the landowner
for the value of his land which is condemned, (2) Where the property
taken is not of a size and shape which renders it independently usable, it
cannot be valued on the basis of the amount that a willing buyer would pay
a willing séller for the land taken, for by definition there could not be a witl-
ing buyer and seller of unusable land. The property must be valued as a part
of a larger whole. In that situation, says Allen, the whole of which the con-
demned property is a part cannot arbitrarily be separated into zounes
of value where the possibility of those zones is unaffected by the taking.
(3) Where, however, the property condemned is of a size and shape that
renders it independently usable, it is appropriate to determine what a willing
buyer would pay & willing seller for the parcel taken. If the value is so de-
termined. the highest and best use of the parcel taken is critical and the
proposition that the project may shift a similar highest and best use to the
remainder of the property becomes significant only as a matter of special
benefits.

(1) In the case at'bench, as in Silveira, we deal with property con-
demned which is of a size and shape susceptible to valuation as an independ-
ent parcel. We conclude, therefore, that we must be guided by the rule of
that case and not by the principle of Allen. The rule of Silveira renders the
evidence to which appellant objected irrclevant and the jury instructions
tendered by appellunt appropriate. Unquestionably, the improperly received
evidence and the refusal of the jury instructions prejudiced appellant. The
judgment must therefore be reversed.

Respondent argues that the result for which appellant contends and which
we reach here is unfair because the condemnee reccives a windfall in the
form of an enhanced value in a portion of his remaining land resuiting from
the creation of a higher use upon it by the project of the same general char-
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acter as the highest and hest use of the land taken. Thus it argues that the
“potential” of the fand wis not taken. The argument must be rejected. The
~unfairness” nuted by respondent is that which is always inherent from ap-
plicatton of the rule of Code of Civil Procedure section 1248, which pre-
cludes the offset of special benefits against the value of the portion of the
Jand taken. Respondent’s argument might properly be directed to the Legis-
lature but it is not dispositive of the problem before us. Similarly, the argu-
ment ignores that in eminent domain proceedings it s land that is taken and
not “potential,” and that it is the value of the Jand that must be determined
in the manner dictated by the governing statute. '

Disposition

The judgment is reversed.
Wood, P. J., concurred.
GUSTAF¥SON, J.—T concur in the judgment.

The result of the court’s effort to reconcile Los Angeles v. Allen (1934)
1 Cal.2d 572 [36 P.2d 61 1] with People v. Silveira (1965) 236 Cal.App.2d
604 [46 Cat.Rptr, 260] is that when the land tzken has a higher unit value
than the remainder of the parcel, the landowner is entitled to an award
based upon the higher value if the land taken can be sold as a distinct piece
of property for a price based upon the higher value, but the landowner is
not entitied to an award based upon the higher value if, because of the size
or shape of the land taken, the property taken cannot be sold as a distinct
piece of property for a price based upon the higher value. I think that such a
rule is unfair and that it is not competled for the reason that Allen no longer
has vitality.

The Supreme Court in L.A. County Flood etc. Dist. v. McNulty (1963)
59 Cal.2d 333 [20 Cal.Rptr. 13, 379 P.2d 493] held that "it is not proper to
attribute a per-square-foot value to defendants’ entire property and then
apply the value to the parcel condemned uniess each square foot of defend-
ants’ 1and has the same value and that, if the parcel condemned is different
in guality from the rest of the land, it should be assigned a different value.”
There'was no limitation confining this rule to a case where the taken prop-
erty can be sold as a distinct piece of property for a price based upon the
higher value. I think that Allen was impliedly overruled.

In its petition for rehearing, the condemner asserts that since {954 it
has conceded that a condemnee is entitled to an award based upon the
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unit value of the property taken when that property is part of an area
having a higher unit value than the balance of the entire property of the
condemnee, even though the property taken is of such size or shape that
it cannot be sold in the open market for the amount of the award. I agree
with the condemner that the court’s decision “will be unjust 1o property
owners in situations where small unusable areas are taken.”

Suppose that a landowner owns highway frontage of 100 feet with a
depth of 500 fecr. To a depth of 200 feet the property is usable for commer-
cial purposes and is worth $10 a square foot. The remainder is best suited
for residential purposes and is worth $1 per square foot. The entire parcel is
worth $230,000 or an average of $4.60 a square foot. To widen a street, a
condemner seeks a depth of 2 feet or 200 square feet. The remaining com-
mercial property to a depth of 198 feet retains its value of $10 a square foot
so there is ro severance damage. The narrow strip being taken would not be
saleable on the open market. 1f by reason of that fact the landowner is en-
titled to only $920 ($4.60 per square foot), he is left with property of a
value of $228,000 and has lost $1,080. Only if he receives $2,000 {$10 per
square foot for land worth $10 per square foot) will he be made whole. i
the landowner owned only the commercial property and not the residential
property, he would ungquestionably be entitled to $2,000. The fact that he
happens to own the residential property should not penalize him.

A petition for a rehearing was denied January 6, 1971, and the opinion

was modified to read as printed above. Respondent’s petition for a hearing
by the Supreme Court was denied February 3, 1971.

{Dec. 1970]
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[Civ. No. 27477, First Dist., Div. One. ‘Nov. 15, 1971.]

- THE PEOPLE Ex reL. DEPARTMENT OF PUBLIC WORKS,

Plaintiff and Respondent, v. , . :
VOLUNTEERS OF AMERICA, Defendant and Appeliant. -

value of the remainder of the parce] catised by noise emanating from the use

mxmmaytwmmmmmmmhmmmh.
that woukd mdmﬂnﬁghmwbeﬂmofmmmmulﬁph
housing to low grade residential or commercial, and that would depeeciate

" jts value from $3 to $1.50 per square foot. The coutt’s basis for excluding

the proflered evidence was that the {reeway itself, which at that point was
10 be clevated, was not to be built over the condemned strip, but beyond it.
Thcmipwasmercly,tobe_fgncedoﬁasmintegralpmdﬂn
which, under the elevated freeway, was to be converted into a small park
project. Judgment was entered awarding defendant only the stipulated

S
H

- market value of the strip itself. (Superior Court of Senta Clara County, -

No. 204555, Peter Anello, Judge.)
The Court of Appeal revetsed. It was held that aithough sn owner whose

, hndisbeiﬁgcondemmdiﬂ'pan.maynotgenemﬂymdwmthe

remainder of his land caused by the manner in which the works are to be
cbn'structedoropemtedonthelandsofothers,ﬂrhmhdmmtapply
wherc,ashem,ﬂwpropenytakenisnnimegralpartoftherishtdfm
upon which the improvement is to be tonstructed, maintained, and used.
The court, tracing judicial and other comment on the line of demarcation
between, on the one hand, a proper exercise of the police power, through
routing and controlling traffic, and,-on the other, the invasion of private

rights, noted that there was some guestion whether elements of damage

~ that are general to all property owners in the neighborhood, and not special
to the defendant, may be recovered, even if some property is taken. How-
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ever, the court determined that where property is-taken, traffic noise could
be a proper considgration for assessing the diminution of the value of the
remaining property, and held the exclusion of defendant’s proffered evi-
dence thereon to be reversible error. {Opinton by Sims, §., with Molmari,
P. 1., and Elkington, 1., concurring.} ’ '

HEADNOTES .
Classified to McKinney's f)iges.t

(1) Eminent Domain § 71-——Damages to Conliguous Land—Severance
Where Improvements on Land of Others.—Althoueh an

owner, whose land is being condemned in part, may nut generaily re-
cover for damages to the remainder of his land caused by the manner

in which the works are to be constructed or operated on the lands of
others, this rle does not apply where the construction or use of the
improvement causes tangible damage 10, or affects an established right

of access to, adjoining property, nor does it apply where the property -

taken is an integral part of the right of way on which the improvement
- is to be constructed, maintained, and used,

(2) Eminest Domsin § 192-—Reversible Error—Exclusion of Evidence

on Severance Damages—In an action to condemn a narrow strip of

a single parcel of defendant’s property for freeway purposes, it way re-

versible error to exclude, on the sole ground that none of the elevated,

paved part of the highway was to be built over the condemmed strip,

. evidence of severance damages proffered by defendant to show the

diminution of the value of the rest of the parce] that would be oc-

casioned by the construction and operation of the. freeway, where the
strip was to be fenced off as an integral part of the right of way.

(3) Eminent Domaln § 74(0.5)>—Compensation—Damages $o Contiguous
Land—FElemenis in Ascerinimment of Damage.—When part of 2 land-
owner’s parcel is being condemned, the value of the remainder before
and after the construction of the public improvement is not a conclu-
sive test as to the compensation to which the landowner is entitled.
The damage for which compensation is to be made i~ damage 10 the

_property itself, and does not include a mere infringement of the owner’s ©

personal pleasure or enjoyment.

[See CalJdur.2d, Eminent Domain, § 148; Am.Jor.2d, Eminent
Domain, § 310:] .

{Nov. 1971]
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(4) Emizent Dontain § mymm—wncmpu
" Land—Elements in Ascertsinment of Dumiage——Severnnce Damages
MmﬂeﬁeanNwM.—f—!n an action to condemn &
nacrow strip of a single parcet of defendant’s property in connection

. with the building of a new freeway, defendant would have been on-
sitled, if proper proof were adduced, 10 recover severance damages
based oa the diminution in the value of the remainder of the parcel

. caused- by noise emanating from the use of the freeway that would
render the premises uninhabitable and unusable, that would redace

the highest and best use of the property from multiple houking to Jow

¢ residential or commeycial, and that would depreciste its valos

from $3 to $1.50 per square foot. Tt was thus pevessible error to ex-
clude defendant’s proffered evidence to this effect.

CoUNsEL
Morgen, Beauzay & Hammer for Defendant and Appellant.

Henry §. Featon, John P, Horgan, Lee Tyler, Williem R. Edgar and Robert
. R Baell for Plaintiff and Respondent. / -

OPINION

SIMS, J.—The Volunteers of America, a corporation, the property ownet
and defendant in an action in eminent domain instituted by the Department
of Public Works to acquire certain real property for frecway purposes, in-
* cluding a part of the entire parcel owned by defendant, has appealed from
a judgment which granted it $1.365 as the stipulated market value of the
portion of the property taken, including the improvements thereon. The
appeal is directed to the faiture of the judgment to award the property
owner claimed severance damages, and particularly attacks the ruling of
the trial court which excluded the evidence of severance damages proffered
by the property owner ins an offer of proof, the finding of the court that the
property owner suffered no severance damages for the parcel taken and fos
all damages suffered or to be suffered by the property owner by redson of
the taking of the parcel and the construction of the improvement in the
mannet propu§ed by the state.

The issucs, as framed by the respondent condemnor which initited 1he
proceedings i the trial court by Hs motion fo exclude evidence, are iy

[Nov. 1971}
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whethier the property Owner can recover severance damages when those
damages admitiedly tlow from the construction and use of improvements
which are to be physically jocated on fands acquired from others; and {2}
whether, in any event, the property OWner Can recover severance damages
when the alleged diminution in the value of its remaining property is cavsed

by noise emanating from the use of the freeway which would render the

premises, as then improved, uninhabitabie and unusable.’

The property involved is a narrow triangle along the noctherly boundary

of the parcel owned by the defendant. The property taken measures §2.01

feet along that boundary from the northeasterly corner, 5.89 feet southerly
from that corner alcnlgothe boundary. and then 82.23 feet on a hypotenuse
westerly back to the

223 sguare feet.®* The pa

reel before the taking was approximately [25 feet

"Fhe background of the %ucstion presented is weli stated in Orgel, Valuation under
Eminent Domain (24 ed. 1953} section 54, page 253 et seq., where the author com-
ments on the distinction between damafes due and dumages not duc io the taking of
s portion of the owner’s property, as ollows: “The courts have all recognized that

the depreciation in market value of the remainder caused by the physical separation -

ummofthﬁrgﬂtﬂeﬁ.h due to the taking and they have held that compensa-
of injury must be included in dama;a to the mﬁndm. fBut they

have disti these severance damages from the damages arixing

by reason of the use to which the condemner intends to ﬁl the part taken. It & with

; : ' problem of differentiating

between dumage thatis due and damage that is not due to the taking chiefly arises,
“The a ofﬂ!tmutoduwthildiaﬁmﬁoni;duewtbehctthat.with
cortain ext an owner of property is not entitied to recover for any diminution
in value which it tay suffer by virtue of the construction and operation of adjacemt
i past of his property is-doemed to bave beéen ‘taken.” H would

fa. 4 and accom text; and Van Alstyne, Iniangible Detriment {1969 16
U.C.L.A. L.Rev, 491, 503-508. ° - o
Tfhe complaint secks, in addition to this ti . the underlying feo interest, if
any, sppurtenint-to the triangle, in and to & 25-foot lane which adioins the wholc
pucelmtheuﬂuiyaidnndthemiuguishmemdmyﬁghmfmmereminder
of the whole | may have over that lane, as such access will be curtailed by the
boaiog of the ,ahmnwﬂmly,byﬂnc;wua[mﬂheﬂy!hwoihfmy.
No mention of these matters is found in the ﬂndnmr judgment other than a general
reference o the parcel number which included interests. Whether abandoned,
or inchuded in the taking, they arc not at issue on this appeal. Although appellant in

Mow. 1971}
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from its westerly to its casterly boundary, and 100 feet from its noctherly
to its southerly boundary, and had a total area of about 12,957 square feet.

The record revealed that the only improvement planned to be located on
the property taken would be a fence approximately six inches inside the
right of way line for the freeway. It was suggested that by arrangement with
the city the city would erect an ornamental fence in conmection® with a
project to put a park under the freeway, The traveled roadway itself would
be 23 feet above ground level on an ¢levated platform 16¥4 feet above: the
ground. The traveled portion of the freeway was planned to be located at
a distance of 23 fect inside the southerly line of the freeway after the taking,
but the structure itself, with allowance for a shoulder, would be 8 feet closer,
or 15 feet from the new property line. The structure would be tilted toward
and dightly lower to the south. o ' '

The defendant’s property is located on the northeast corner of two in-
tersecting streets, The improvement which was taken consisted of a shed
in the northeasterly comer of the property. It is not a factor in this appeal.
‘The property is also improved by two houses which had been connected
for joint use. The foundation line of the northerly rear corner of the north-
erly house is located about § feet from the new frecway right of way line
at the closest point. This structure's northerly wall parallels the original
northerly property line for about 50 feet at a distance of between 6 and 7
feet. The westerly point of the property taken is opposite a point about half
way back from the front: of the housc. The structure itself overhangs the
foundation slightly. .

The plaintiff concluded its presentation of the foregoing physical facts on
the first day of trial. At the outset of the proceedings on the second day,
_the following offer of proof was made on behalf of the property owner:
“ . . we would offer testimony, (1) that the freeway which is to be con-
structed, must be considered as a whole . . . as one integral part, and
that you cannot separate the portion of the improvement, which is going
to be on the fand of the defendant Volunteers of America; that the location
of the freeway at the point at which it is to be located, including the portion
thereof which is on the land of the defendant Volunteers of America. will
cause a serious diminution in value to the property of the defendant, ap-
proximately $55,000 by way of severance damages; that . . . before the
take and before the construction of the improvement, the highest and best

its brief has siluded to the jact that the condemnation closcs the east alley and the

y owper's Tight 1o use it to go north from the residue of its property, Lhis
element of damage was not mentioned in its offer of proof, snd canmot be considered
for the first time on appeal.

[Nov. 19T})
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use t1 the property, as presently improved, is that of either student housing
or of the present use to which it is being made, that is, a home for unwed
roihers and women in distress, sort of a boarding house; that after the take
and e construction of the improvement proposed by the state, both on the
geferdany’s land ard the land of others, the highest and best use of the
praperty will be that of, what would be testified to as low-grade residentia)
or comme-cizl, that is, either one-story duplex or apartment house or one-
story commercial use such as a warchouse; that it would be economically
irnpossibic for the property to be sold for the erection of mult-level resi-
dential use or any other multilevel procedures, any other multiheight use;

“That ihe sound level which will be created by the erection of the. im-
provemen, as proposed by the state, would be such as to make the premises,
as preszritly improved. uninhabitable and unusable; that alt of the property
of the dufendant Volunteers of America is within 118 feet of the location of

. . the freeway proper, that the improvements are considerably closer

. one hundred eighteen feet, . . . being the furthest distance; that the

property, as presently used, rea! property without improvements, is worth

approximately three dollars per square foot; that the property’s after use is

worth approximately $1.50 per square fool; that the improvements, .as

presently on the property, would be virtually useless . . . with this free-
way located as jt is.” '

It was further stipulated that the physical location of the traveled portion
of the freeway would be on the land of others; that no part of the bridge

~ structure would be closer than 9 feet from the existing property line of

defendant’s property; and that the defendant’s witnesses would not be able
1o testify to severance damages unless they were permitted to testify as to
zheeﬁectofﬂwmgynpddendam'spmpmy.

The court theréupon tuled that the testimony wonld be exciuded, The
parties stipulated to the compensation for the property taken. The court
ordered judgment accordingly and cxcused the jury, The defendant unsuc-
cessfully pursued its contention that it should be awarded severance dam-
ages by filing objections and proposed counterfindings to those proposed
by the condempor, but findings and judgment were entered as ordered by

- the court, and this appeal ensued.

1

Section 1248 of the Code of Civil Procedure provides in relevant part:
“The court, jury, or referee must hear such legal testimony as may be of-
fered by any of the parties to the proceedings, amt thereupon must ascer-
tain and assess:

’ (Wov, 19714
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“1. The value of the property sought to be condemned, and all improve-
ments thercupon pertaining 1o the realty, and of each and every separate
estate or interest therein; if it consists of different parcels, the value of each
parcel and each estate or interest therein thall be sepirately assessed; -

2. I the property sought to be conderaned constitutes only a part of a
larger parcel, the damages which will accrue to the portion not sought to be
condemned, by resson of its severance from the portion sought to be con-
demned, and the construction of the improvement in the manner proposed
by the plaintiff; . . .” This coust recently stated, “Accordingly, when 2
portion of private property consisting of a contiguous parcel of 1and is con-
demned for public use under the state’s power. of eminent domain, com-
pensation is due not only for the value of the land directly taken, buat also
for so-called severance dameges, that is, the damages to the remaining

as the result of its being severed from the part actually taken for
public use. [Citations.]"’ (People ex rel. Dept. Pub. Wks. v. Romano
(1971) 18 Cal.App.3d 63, 69 [94 CalRpir. 8391) ~ '

() ‘The condemnor, however, relies on the following rule: “An owner,
whose land is being condemned in part, may not recover damages in the
condemnation sction to the remainder of his land caused by the manpet in
which the works are to be constructed or operated on the lands of others.
The detriment for which he may recover compensation is that which will
resu't from the operation of the works upon his land alone. [Citations.]"
(Sanitation Dist. No. 2'v. Averill (1935} 8 Cal.App.2d 556. 561 [47
P.2d 786). See also People v. Symons (1960) 54 Cal.2d 8535, 861 [9 Cal
Rptr. 363, 357 P.2d 451]; People ex rel. Dept. Pub. Wks. v. Romano,
supra, 18 CalApp.3d 63, 69-70: Lombardy V. Peter Kiewir Sons’ Co.
(1968) 266 Cal.App.2d 599, 602-603 (72 Cal.Rptr. 240} {app. dism. 394
115, 813 (22 L.Ed.2d 748. 89 S.C1. 1486)1; People ex rel. Dept. of Public
Works v. Wassermen (1966) 240 Cal.App.2d 716, 723-726 and 732 [50
Cal.Rptr. 951; People ex rel. Depl. Pub. Wks. v. Elsmore (1964) 229 Cal.
App.2d 809, 811 [40 Cal.Rptr. 6131 [disapproved in People ex rel. Dept.
Pub. Wis. v. Ramos (1969) 1 Cal3d 261, 264. fn. 2 [81 Cal.Rptr. 792,
460 P.2d 992), as discussed below): Ciry of Berkeley v. Von Adelung
(1963) 214 Cal.App.2d 791, 793 (25 Cal.Rptr. 802]; 4A Nichols, Emi-
nent Domain (Rev. 3d ed. 1971} § 141111, p. 14-6 et seq.. § 14.21§1},
p. 14-53 et seq. and § 14.2462, fns. 6-10, and accompanying iext, pp.
14-276/14-278: 1 Orgel, Valuation Under Eminent Domain, 3 56-57,
pp. 287-266; and Van Alstync, Intangible Deriment (1969) 16 U.C.L. A,
L. Rev. 421, 504, fn. 51, and sccompanying text.)

The Symouns rule does not apply in two other situations. If the construc-
tion or use of the improvement on public property causes tangible damage
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to, or affects an established right of access to adjoining property, there may
be compensable damage. {See Aibers v. County of Los Angeles (1965)
62 Cal.2d 250, 256-264 [42 Cal.Rptr. 89, 398 P.2d 129}; House v. L.A.
Courty Flood Control Dist. 1944) 25 Cat.2d 384, 392 {153 P.2d 9503
Bacich v. Beard of Control (1943) 23 Cal.2d 343, 349-352 [144 P.2d
818%; Eachus v. Loy Angeles ete. Ry. Co. (1894) 103 Cal. 614, 617-622
37 P. 750); and Reardon v. Sun Francisco (1885) 66 Cal. 492, 505-506
6 P. 3171.) Under such circumstances, where there is a special detriment
to the private land involved, it shonld be immaterial whether the works
which caused the damage were wholly, or partially, or in no way upon
some tand which was tagen trom the private owner.

In the second place, since the trial of this case, it has been recognized
that even though the roadbed, or paved portion of 2 freeway is not on the
property taken, if the strip taken is a part of the freeway right of way, the
rule of People V. Symons, supra, dots not apply. In Symons the court ruled
that an owner, whose property was taken for purposes other than the con-
struction of the freeway itself, was not entitled to compensation, or sever-
ance damages, for those impediments to the property resulting from the
objectionable features caused by the maintenance and operation of the
freeway proper on lands other than those taken from the defendants. (54
Cal2d at pp. 860-862. Sec also People ex rel. Dept. of Pub. Wks. v,
Elsmore, supra, 229 Cal.App.2d 809, 811.) In Symons the property con-
demned was for the enlargement of 8 turnaround for a cul-de-sac necessi-
sated by but ol a part of the freeway project, and the property owners
sought as severance damages “the decreased value of their property arising
from such factors, among others, as the change from a quiet residential
area, foss of privacy, loss of view to the east, noise, fumes and dust from

'thefmeway,bssotmeuommemmmpiedbyﬂnﬁmay,

and misorientation of the house on its lot after. the freeway construction.”
(54 Cal.2d p. 858. See also People ex el Dept. of Public Works v. Wasser-
man, supra, 240 Cal. App.2d 716, 723-727.) In Elsmore, as in th's case,
the land taken was not to be used for the construction of the roadway itself.
The opinion recites: “The only improvement to be constructed on the land
teken from appellants is a chain link fesce to be placed on or near the
property line separating the state-acquired property from the remainder of
Parcel 2. The part of Parcel 2 acquired by the state was taken for freeway
purposes but not for the construction of the freeway proper. It is to be 2
portion of an unimproved and cleared strip about 25-30 feet wide located
to the side of the freewsy roadbed. This cleared strip, desigoed to run
along the entire length of the freeway from San Jose to San Francisco, is
to be used only for emergency and maintenance vehicles and operations.
All of the land taken from appellants is included within this proposed road- _
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side strip.” (229 Cal. App.2d at p. 810.) The kial court properly appiied
Elsmore to: the facts belore it in this case.* :

Thereafter in People ex rel. Dept. Pub. Wks. ¥, Ramos (1959) 1 Cal3d
261 [81 CalRptr. 792, 460 P.2d 992], the court overruled a judgment
denying severance damages in # situstion where the properiy taken wes
not used for the paved portion of the freeway. ia distinguishing Symony
the court said, “In the present case, however, Parcel 3-A of the defendants’
property was taken for use as a part of the freeway itself, and the chain link
fenice was constructed on it. Although Parcel 3-A was not used for the
paved portion of the freeway, but for a dirt strip or shoulder paralieling
the traffic lanes, it was laken as 2 pawt of the freeway right-of-way, and
the fence wes placed on ii 1o act as a physical barsier to the limited access
freeway. Accordingly, the rule of the Symons case is not appligable, and
the trial court’s contrary ruling was ir error.” {3 Cal3d at p. 264, fn.
omitted.) In a foomole the count stated, “Any implications found in
People ex rel. Dept, of Public Works v. Elsmore. (1964) 229 Cal. App.24
809 . . ., contrary to the views we express today must be deemed dis-
approved.” (Id., fn. 2.}

It is therefore concluded that the condemnor cannct rely upon the rule
of the Averill case when, s here, the property taken is an integral part
of the right of way upon which the improvement is to be constructed,
meintained and used. It is urged that Ramos should be limited to its fasts,
that is, since the fence which deprived the property awner of access was
erecied on property taken from him, the test of Averill was satished.

(2} On the other hand, the authority under which the property was
taken in this case was allegedly and admittedly “For Freeway purposes.”
The  condemmor could have placed its freeway six feet northerly and
avoided taking any of defendant’s property. It did not, and having found
his property necessary for the project, it should be bound by the general
rules concerning severance damages.*

2At the time of s decision, May %, 1969, and the eniry of wedgrsent, Jone 11,
1949, the trial court was uiso relying on the opinion of the Court of Appeal for the
Fifth Dustrict in People ex 1ol Departnent of Pubiic Works v. Ramns. Civ. ™o,
1035, decided Aprie 18 196% (77 Cal.Rptr. 130Y. 1o thut opinien the courl reiocs
tantly followed Elmore. Jic challenge was accepted, and the opinion way vacated
when the Supreme Cowrt granted a hearing June 18, 1969 a week after the eotry of
judpraent in this case,

In Andeves v Coc £19277 038 Conn, 278 (2% A2 3870 a2 smad tmangle s
protved ot 55 was taken Damages amounlog 0 51700 were ahao sulferad B reuson
of the highway construction not ouly on the Lind taken har abso upon the sdicinimg
lands not belonging o the property owner. The cour! tuled it was error 10 Fail to
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As will be noted below, the dividing line between those who are entitled
to consequential damages, and those who are not, is at best arbitrary. On
the one hand it can be said that certain diminution of the value of it
property resulting to the defendant is no greater than that suffered by
neighboring property owners who lost no land by reason of the imprave-
ment {see below). By the same token this diminution of valve is just as
great as that suffered by a landowner who retains an equivalent parcel
after giving up a strip of greater width which falls under part or all of the
projected improvement. It is concluded that the court erred insofar as it
denied the defendant ansopportunity to show the diminution in the value
of its remaining property which would be occasioned by the construction
and operation of the freeway in the manner proposed by plaintiff on the
ground that the property taken from plaintiff did not extend under the
roadway itself.

allow the latter sum. It said, “The element of cause and effect is present in any award
for deprecistion in the value of the remaining land due 1o use of the land taken for
the making of the improvement; damages of that kind are given because they are
csused by the use of the land taken; and where the making of the im ment
mquirautninlnpﬂuﬂimepaubtepmthemonhelmd tak.en.mm
i t as & whole extends to adjoining Jand, that use is a contribiting cause

im
‘of the effect produced by the cutire im t.” (129 Coon. at p. 481 [29 A2

at p. 590). See also Holsrer v, Cox {1943) 130 Conn. 389, 393-394 {34 A 24 633,

'634); Chicago, K. & N. Ry. Co. v, Van Cleave (1893) 52 Kan. 665, 667-669 {3)

P. 472, 473-474), app. diem. 41 L_Ed. 1177, 17 S.Ct. 992]; and cf. De Vore v. State

- Highway, Commigsion (1936) 143 Kan. 470, 472474 [54 P.2d 971, 972.973); Ciry

of Crookstan v. Erickson (1955) 244 Minn. 321,.325-328 [69 N.W.24 908, 912.914];
and cf. Thomsen v. State (1963) 284 Minn, 468, 472-476 {170 N.W.24 575, 579-
5811 Seate Highway Commission v. Bloom (1938) 77 8.D. 452, 461-462 [93 N.W.2d
£72, $71-578, 77 ALR2d 533); Dennison v. Srare (1968} 22 N.Y.24 409, 413
1793 N.Y.5.2d 68, 71, 239 N.E.2d 708, 710} snd Purchate Hills Realry Associates
v. State (1970) 3% App.Div.2d 78, 81-82 {312 N.¥.8.2d 934, 937-938}; and Bromx-
ville Palmer, Ltd. v. State (3971) 36 App.Div.24 10, [318 N.Y.8.2¢4 57, 61}.)
Andrews v. Cox, supra; Chicago, K. & N, Ry. Co. v. Van Cleave, supra; and Ciy
of Crooksion v. Erickson, supra, were alt distinguished in People ex rel. Dept, Pub.

- Wks. v. Ekmore, supra, {see 229 Cal.App2d at pp. 811 and 813) because, 2 1o

the first two cases, the court-in Elnmore belicved “the damages to the remsinder

_attributable to the taking and use of appellanty’ land acquired are readily severable

From the overadl d camsed by the entire 200-foot freeway strip and thus can
be determined.” This distribution is understandable if the strip were an addition to
the existing freaway. The situation was then one in which the property owner's prop-
erty line was moved back from the roadway, with po change in the relationship
between the objectionable features and the residue of the property. {CI. People v.
O'Connor {1933) 3L Cal.App.2d 157, 159 [87 P.2d 702].) The distinction is ques-
tionsble when, & in This case, a new freeway of proscribed dimensions is partly inter-
posed on the clai.amt™s nroperty. Although, as pointed out in Elimore, the Erickson
case does refer to th: tact thut the property owner cannol, as in this state, recover
in the future for additional dunage octasioned by further improvements on the
property acquired, the court in Erickson did follow Andrews v, Cox, supra, nsofar
as it indicates that soy taking is sufficient to give rise to a right (o cousequential
damages. :
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* The property owner relies upon the general rule for ascertnining sever-
ance damages which is stated in People v. Loop (1954} 127 Cal. App.2d
786 [274 P.2d 885), as follows: “Severanice damages are determined by
ascertaining the market value of the property not taken as it was on the
date fixed for determining such demages, and by deducting therefrom the
market value of such remaining property after the severance of the part
taken and the construction of the improvement in the manner proposed
by the plaintiff. {Citation.] Severance damages may be shown by proving
the market value of the remainder before apd after teking and leaving
the computation of the difference to the jury, or by competent evidence
of severance damages in a lump sum” (127 CalApp.2d p. 799. See also
San Bernardine County Flood Contrad Dist, v. Sweet (1967) 255 Cal. App.
2d 889, 904 [63 Cal.Rptr. 640}, 4A Nichols, op cir., §§ 14.23, 14,231,
14.232 and 14,232[1], pp. 14-76 et seq.; and 1 Orgel, op. cir., §§ 50, 51,
Pp. 234-236.) It claims it was entitled to show that the remaining property -
would be depreciated 50 percent by the construcnan, maintenance angd use
of the freeway.

(3) “The constitution does not . . . authorize a remedy for every
diminution in the value of property that is caused by a pu'b!ic'improvement.
The damage for which compensation is to be made is a damage to the
property itself, and does not include a mere mﬁingemcnt of the owner's
personal pleasure or enjoyment. Mercly rendenng private property less
desirable for certain purposes, or even causing personal annoyance or dis-
comfort in its use, will not constituie the damage contemplated by the
constitution; but the property itself must suffer some diminution in sub-

stance, or be rendered intrinsically iess valuable by reason of the public

use. The erection of a county jail or a county hospital may impair the
comfort or pleasure of the residents in that vicinity, and 1o that extent
render the property less desirable, and even less salable, but this is not an
injury to the property itself so much as an intluence affecring itz use for
certain purposes; but whencver the enjoyment by the piaintiff of some
right in reference to his property is interfered with, and thereby the property
itself is made intrinsically less valuable, be has suffered a damage {or which
he is entitled to compensation.” Eachus v. Los Angeles ete. Ry. Co., supra.
103 Cal. 614, 617. See also People v. Symons, supra, 54 Cal.2d 855, 858-
859; City of Oukland v. Nutter (1970) 13 Cal. App.3d 752, 769 [92 ('al,
Rptr. 347]; Lombardy v. Peter Kiewit Sons’ Co. supra, 266 Cal. App.2d
599, 603 Prople ex rel. Dept. of Pub. Wks. v Preslec (1966) 239 Cul.App.
2d 309, 312 j45 Cal.Rptr. 6721 Perple o rel. Depr, Prub, Whs. v, Elimore,
supra. 229 Cal. App.2d 809, 8111 and Clity of Berkeley v. Von A.r!e{un_r:
suprg, 214 Cal. App.2d 791, 793,
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Tha: the vaive of the remainder before and after the construction of ‘e
improvemer in the manner proposed is ot a conclusive test ts demoi-
strated by Peopiz v. Gianni £1933) 130 Cal.App. 584 {20 P.2d 87]. There
a smail ~ortion of the property was taken, and the value of the remaindar
was dinsinished by reason of the relocation of the highway. In denyiny
recove,v for the laiter loss the court observed, “We might concede the
clairs that a test of damage is the value of the property before the taking
and it- value thereafter. But this test is not conclusive. By way of illustra-
tion, i cannot be denied that in & vast majority of cases a development of
new ftersitory reacts. to the damage of established districts. Almost every
large city demonstrates a decrease in realty values consequent upon a
branching out of butiness and popalation. To apply the test of values,
before and after, in those cases would be beyond any notion of law or
reasor:. [Citation.}” (130 Cal App. at p. 587.}

{8y The guestion here is whether the property owner, On 2 proper
showing, is entitled to recover for the diminution of the value of the re-
mainder which is occasioned solely by the fact that the sound level which
will be created will render the premises, as presently improved, uninhabi-
table and unusable, will reduce the highest and best use of the property
from multiple housing o low grade residential or commercial, and will
depreciate its value from $3 to $1.50 per squarc foot. A learned com-

* mentator bas said, “It is clear . . . that if the project responsible for the

claimed proximity damage (defined as vehicular noise, fumes, dust, glare,
and loss of light or view-—the incident and intensity of which are depend-
ent upon proximity & the highway] is constructed upon land taken from
the claimant, his recovery of severance damages to the remainder of the
parcel may include Josses caused by increased noise, dust and fumes, ay
well as interfererice with air, light, and view, uafavorable consequences of
the project which would be taken into account by an informed potential
purchaser. . ,

“The cutting odge of the prevailing rules of proximity damages is not

the logic of distance but the accident of location of the injury-producing
activity upon land taken from the claimant. If no part of the claimant’s land

has been :aken for the project, though it be immediately adjoining, he

must suffer resnlting proximity losses without recourse; but if a partial
taking occurs, however slight, those losses are cornpensable as severance
damages. Concededly of rough utility, this rule of thumb—like the ‘next-
intersecting-street’ rule applied in cul-de-sac cases—manifestly yields inde-
fensible results in a significant number of specific cases.” (Van Alstyne,
op. cit., U.CL.A. LRev,, at pp. 504-505, fns. omitied.)

The casen do 5ot roseat the cerity winch the commentator professes,
{Mov, 1971
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In Pierpont Inn, Inc. v. State of California (1969) 70 Cal.2d 282 774
Cal.Rptr. 521, 449 P.2d 737), the court adopted the following statemant
from the vacated decision of the Court of Appeal, “Where the property
taken constituies only a part of a larger parcel, the owner is entitled to
recover, inter alia, the difference in the fair market veiue of his properiy
ln its “befor:* condition and the fair market value of the remaining portion
thereof «fter the construction of the improvement on the portion taken,
Ttems such as view, access to beach property, freedom from: noise, etc. are
unguestionably matters which a willing buyer in the open market would
consider in determining the price he would: pay for any given piece of
resl property. Concededly such)advantages are not absolute rights, but t
the extent that the reasonable expectation of their continuance is destroyed
by the construction placed upon the part taicen, the owner suffers damages
for which compensation must be pmd. {76 Cal.2d at p. 295, itaiics added.
Ci. 68 Cal.Rptr. at p. 243.) There is pothing in the opinion as adopted
and rcpubllshed {id., at p. 284, In. 1), to indicate that “freedom from
noise” of the traffic was an element considered in determining severance
damages. The remarks were addressed to the fol!cnwmg question: “Appel-
fant contents that the trial court erred in pmnmmg the jury to consider
the property's loss of view and relatively unrestricted access to the beach in
determining severance damages.” (Id., pp..294-295.) The court did sp-
prove damages for the period of construction when heavy eguipment,
including pile drivers, were creating noise, dust and disturbing vibrations
that affected its remaining property. . . .7 {Id.. p. 300.) This is 2 thin
reed upon which to float recovery of scvemncc (consequential) damages
{see 4A Nichols, op. cir., § 14.1[3], pp. 14-31/14-35) for prospective
traffic noise alooe. In Svmons, cited by the commentator and by the court
in Pierpont, the coust stated, "It is established that when a public improve-
ment is made on property adjeining that of one who claims to be damaged
by such general factors as change of neighborhood, noise, dust, change of
view, diminished access and other factors similar to the damages claimed
in the instant case, there can be no recovery where there has been no
actual taking or severance of the claimant’s property. {Citations.]” (54
Cal.2d at p. 860, italics added.) The reference to noise is acknowledgedly
dictum.

Symons {54 Cal.2d at p. §59), and Pierpont (in quoting it without
credit) {70 Cal.2d at p. 295; and cf. 68 CabRptr. ai p. 243) do give
vitality to People v. O'Connor (1939} 31 Cal.App.2d 157 [87 P.2d 7012],
a case in which the state took a 10-foot strip of land along the front of the
defendant’s property for the purpose of widening an existing highway. In
O'Connor the jury awarded, and the judgment provided for, an award of
335 for the parcel taken, and $1,500 severance damages. The condemnor

[Nov. 971}
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contended that the court erred in denying its motion to strike all of the
testimony of defendant’s two valuation witnesses as w severance damages

_ because it was based on speculative. remote and conjectural elements of

damage. According to the opiricn: “Both of them, after giving their
opinions as to the severance damage, stated that said opinions werc based
on the fact that the widening of the highway right of way would decrease

'thc distance from the house to the right of way line from 37 to 27 feet;

that the lawn and landscaping in front of the house would be adversely
affectel; that the highway being slightly caised. would be more difficult
of access, and ingress and egress to and from the premises would be more
difficult; end that the increased closeness of the highway would increase
traffic roises ard hozurds.” (31 Cal.App.2d at p. 159, italics added.) The
court concluded, “All of the matters mentioned were proper reasons to be
advanced by. the experts as bases for their opinions as to value, and the

“jury could determine what weight to give the opinions in proportion to the

weight the reasons had with them.” (/d..} The question of whether the 10-
foot strip would be used for the traveled portion of the highway or for 2
shoulder {see part I above) was not raised. It is obvious, however, that
even if the 10-foot strip was used for one lane of traffic it would be im-
possible to disassociate the traffic noises emanating from that lane, from
those occasioned by the overall traffic. O'Connor was also recognized and
followed by this court in City of Oakland v. Nutter, supra, 13 Cel. App.3d
752, where it was concluded “that the court properly permntted evidence of

_the effect op the valve of the subjacent Jand of excessive noise, vibration,

discomfort, inconvenience und interference with the use and enjoyment
of that iand as such factors were occasioned by Rights through the easement
condemtied.” (13 Cal.App.3d at p. 772.) In Nutter, however, it was clear
that consideration was Jimited to demages arising by use of the airspace
actually condemned  (see purt I above).

Support for - the property owner's view is also found in Pacific Gas &
Elec. Co. v. Hufford {1957) 49 Cal.2d 545 {319 P.2d 1033}, where among
the apprmmd elements considered in determining the diminution in value 1o
the remaining property occasioned by the taking of an casement for the
construction, operation and maintenance of an clectric transmission line,
was the fact that cattle would oot gain weight for quite a while under 2 -
power line because the moise (buzzing) would disturb them and they
would not bed down under it. (49 Cal.2d at p. 559. See also Sacramento, -
etc. Drainage Dist. ex rel State Reclamation Bd. v. Reed (1963) 215 Csl,
App.2d 60, 71 [29 Cal.Rpur. 847].)

In City of Pleasant Hill v. First Bapfiet Church (1969) 1 Cal.App.3<
384 182 CalRptr. i}, the condemnor complained because “thece were re-

Moy, 1971]




[

3

PLOPLE £X REL. DEPT. PUE. WKS. v. VOLUNTEERS OF AMERICA " 128
21 C.A3d 111; —eme CalRptr. ——e

peated references to noise und distraction and inconvenience caused by
having the public street in front of the church.” {1 Cal.App.3d at p. 433.)
This court observed, referring to Pierpont and Symons, “The evidence was
aroperly admitted and alluded to, not because it showed elements which
interfered with the condemnee-church’s particalar plessurs or enjoyment,
or because it showed the church property was subjected to detrimental
factors which were common to all properiies in the neighborhood, but
because the matiers adduced were proper elements to be considered in
determining the value of the remainder of the preperty of which the city
had taken a portion. [Citzsions.)" (/d.) : :

On the other hand, it appears in People ex rel. Liept, of Pub, Wks. v.
Prestey, supra, that a portion of the property ownets' proprty was con-
demned, that is, the fee of so much of their parcel ax unceriay un existing

street, and their right of access to that street. The trial cowrt refused %0

include in the damages any compensation for the increased noise, fumes
and annoyance which would result from the more heavily trafficked free-
way, or any compensation for the Joss of the parking privileges which they
had enjoyed on the former street. The court stated, ™. . . cunsideration of
the problem in terms of whether the damage suffered is unigue 1o the
condemnee or only that which he shares in general with the rest of the
traveling public is one of the more vital factors which aid in reaching a
solution of the question . . . ." {239 CalApp2d at p. 314 With
respect to the damages claimed for the increased traffic, the court followad
City of Berkeley v. Von Adelung, supra. (Id., at p. 217.) In Von Adeliony
a purtion of the properly owners’ property was taken to» round &F 2 comer
of the existing street which was being improved to ake it a maor thor-
oughfare. His efforts to prove that the value of the remzinder woukd be de-
preciated by the increased fumes and traffic noises wus rejected. Ty affirm-
ing the court opined, as an aliernative ground of decision, *. . . the as-
serted injury is not conpensable becavse it is general o all proverty awners
in the neighborhood, and not special i defendant {citation}.” {214 Cal.
App.2d at p. 793.) :

Although a hearing in the Supreme Court was nolt sec Jested in either of
the forepuing cases, they demonstrate that there may be some guestion
whether elements of damage which are “general 10 all property owners in
the neighborhood, and not special to the defendant™ may be recovered even
if same propersty is taken. The principle relates back. to (he ssuc of detor
mining the Eno of demarcation detween a proper rxercise of the policg
power: rough routing and controlling traflic. aud an invasion of private
rights {see fn. I, supred. In Albers v. County of Lo Armestes, supro, 82 Cal.
2d 250, the governing principies, as expounded in earlive cases, were re-
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wiewed as follows: “This court in considering a similar policy question in
Cloment v. State Reclamation Board, supra, said at 35 Cal.2d 628, 642:
“Ihe decisive consideration is whether the owner of the damaged property if
uncompensated would contribute more than his proper share to the public
undertiking” [n the concurring opinion of Traynor, 1., in House v. Los
Angeles County Flood Controi dist., supra, 25 Cal.2d 384, 397, the same
statement, is foliowed by the tanguage: ‘It is irrelevaat whether or not the
injury to the property is accompanied by a corresponding benefit to the
cublic purpose to which the improvement is dedicated, since the measure
~f liability is not the benefit derived from the property but the loss to the
sswner.” .

“The ¢ompeting principi'es' are stated in Bacich v. Board of Control,

supra, 23 Cal.2d 343, 350: ‘It may be supgested that on the one hand the

licy underlying the eminent domain provision in the Constitution is to
istribute throughout the community the loss inflicted upon the individual
by the making of the public improvements. . . . On the other hand, fears
have besp expressed that compensation atlowed too liberaily will seriously
impede, if not stop, beneficial public improvements because of the greatly
increased cost.' ™ (62 Cal.2d at pp. 262-263.)

The case for denial of cousequential damages occasioned by reason of
fumes, noise, dust, shocks and vibrations incident to the operation of a free-
way is most forcefully stated in Lombardy v. Peter Kiewit Sons' Co., supra,
an sction however in which no property was taken. The court said: “The
mental, physical and emotional distress alegedly suffered by plaintiffs by
reason of the fumes, noise, dust, shocks and vibrations incident to the con-
struction and operation of the freeway does nol constitute the deprivation
of or damage to the property or property tights of plaintiffs for which they
are entitled to be compensated.” {266 Cal.App-2d at p. 603.) Subsequently
in considering whether there a nuisance was created, the opinion states,
All houscholders who live in the vicinity of crowded freeways, highways
and city streets suffer in like manner and in varying degrees. The roar of
automobiles and trucks, the shock of hearing screeching brakes and colli-
sions, and the smoke and fumes which are in proportion to the density of
the motor vehicle traffic all contribute to the loss of peace and quiet which
our forefathers enjoyed before the invention of the gas engine. . . . [V]

. The conditions of which appellants complain are obnoxious to all persons

who live in close proximity to the state’s freeways but they must be endured
without redress.” (/d., at p. 605.}

Lombardy can, of course, be readily distinguished from this case be-
cause no property was taken, Presley and Von Adelung may be, and have
been distinguished, because in each case it was only the enlargement of an

[Nov. 1971}
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existing public use which occasioned the factors which allegedly resulted
in the diminution of the value of the propesty. An even broader distinction
may be drawp between the improvement of an existing street and the re-
routing of traffic (City of Berkeley v. Von Adelung, supra; and see People
v Avon (1960) 54 Cal.2d 217, 223-224 [5 Cal.Rptr. 151,352 P.2d 519D,
and the creation of a freeway, particularly when the latter is aot patterned
on an existing street (People ex rel. Dep!. of Pub. Wks. v. Presley, supra)
but is carved anew through established neighborhoods. The property owner
properly may be charged with knowledge that traffic patterns may be upset
by traffic reguiations and the establishment of ordinary thoroughfares which
controt the local Row of traftic. In such a case he may have to anticipate
growth and increased usc of existing facilities which necessitate their im-
provement, or the substitution of new thoroughfares. Tt is quite another
thing to say that he should suffer comparable, but probably more incon-
venience and loss in property value, because the public elects to put a non-
accessible freeway over ¢f next to his property to accommedate the flow of
traffic from community to community, or from ome center of popuintion
or trade to another, without any regard for the needs of his neighborhood.
In the latter case the consequential damages arc more akin to that caused
by railroads and airports, and commensurate principles should apply.® 1t is
difficult to justify principles of law which permit consideration of the well
being of Mr. and Mrs. Causby’s chickens (see United States v. Causby
{1946) 328 U.S. 256, 259 (50 L.Ed. 1206, 1209, $6 S.Ct. 1062]), and
the Hufford's cows (see Pucific Gas & Elec. Co. v. Hufford, supra, 49 Cal.
24 545, 549), bat refuse 10 permit consideration of the mental, physical
and emotional distress of the present and prospective occupants of defend-
ant’s residences, insofar as that distress, and the noise which occasions it, is
reflected in a diminution of the value of the property.

1t hus already been pointed out that the test of whether the property taken

s used for the portion of the project giving rise to the detrimental conditions

is an arbitrary one (see part I above). Itis also obvious that adjacent prop-
erty is damaged to the same degree by the detrimental factors of a freeway

M City of Yekima v. Daklin (1371} 5 Wash.App. 29, -—— [485 P.2d 628, 1
the snalogy to overflights was applicd fo the diminution m property vilue caused 1o
4 particular parcel from noise pccasioned by the manner of construction of a freeway
ramp even though no praperisy was tuken. Other jurisdictions, however, have refused
to recognize noise and Oher INCOMYENIERCES capsed by trafic s an clement w ke
considered in determining damuge. (Sce Northout v. State Roud Deparirent {Fla,
App. 1968) 200 Su.2d I, THE Stare v. Guloener (Mo, 19661 40T S.W R 336, 340
and Arkansas Sware Highway Commnission v Kesarr {19657 239 Ark 270, 272
(388 S.W.2d 905, SO8). but agte Arkassas State Highway Commisdon v Kenniedy
(19703 248 Ark, 301, 307 und 309, fa. 1 (451 SW.2d 745, 148 snd T49. o, il in
which both majority and dissenting opinions suggested reconsideration of the rule.

{Mov, 1571]




_/..\3

L i s A A A P o

125 PEOPLE £ REL. DEPT. Puyn, WKS. v. VOLUNTEERS OF AMERICA
2 C AL, Cal Rpste. ——s

whether no property is taken,” whether 2 mere narrow strip is faken, or
whether a substantiz! portion of the property is taken for the cotstruction
of the improvement {See Van Alstyne, op.cir, 16 U.CL.A. L Rey., at
pp. 503-505.) Unt:! such time as provision is made for compensation of
thase who are merciy adjacent {see id., at pp. 517-518; and Andrews v,
Cox (1942) 1% Coon. 475, 478 [29 A.2d 587, 588-589]}, they presum-
ably may not recover proximity damages. Two wrongs do not make a right,
Though illogical, the taking of the strip warrants the allowance of conse-
quential damnages inder existing precedents, The trial court erred in refusing
to receive ihe evidence proffered by the property owner.

In Bacich v. Board of Control {1943} 23 Cal.2d 343 [144 P.2d 818],
former Chief Justice Traynor, then an associate justice, in disseating ob-
served, “The cost of making such improvements may be prohibitive now
thai ne'v rights are created for owners of property abutting on streets that
would be at right angles to the improvements, for these rights must be con-
demn:d or ways coastructed over or under the improvements. The construc-
tion of improvements is bound to be discouraged by the multitude of claims
that would arise, the costs of megotiation with claimants or of iitigation,
and the amounts that claimants might recover. Such claims could only be
met by public revenues that would otherwise be expended on the further
development and improvement of sireets and highways.” (23 Cal.2d at p.

~ "~ 380.) Here the right recognized, although not clearly established, is not a

new right. In any event, with changing concepts of the rights of an indi-
vidual 1o his privacy and to enjoy an environment unpoliuted by noise,
dust, and fumes, it may not be improper 1o consider whether other means
of transportation -should be substituted for the private automobile. Any
consideration of this question is clouded if the true economic burden of
providing freeways for motor vehicle traffic is concealed by requiring ad-
jacent owners to contribute more than their proper share to the public un-
dertaking. If there Is, as in this case, warrant for the compensation of such
an owner, because a portion of his property has been taken, it should be

granted if established by proper proof. -

The judgment is reversed.

Molinari, P. J., and Elkington, J., concurred.

. *There is some precedent for recovery of damages peculiar to the adjacent prop-

erty, even wheén no property is taken. (See United States v, Certain Parcels of Land
in Kent County, Mich, (W.D.Mich. 1966) 252 F.Supp. 319, 323; Ciry of Yakima
v, Dablin (1971} 5 Wash.App, 129, ——— [485 P.2d 628, 630); and Bd. of Ed. of
Mocristown v, Palmey {1965) B8 N.J. Super. 378 {212 A.2d 564, 568-571], revd. as
premature (1966) 48 N.J. 522 (218 A2d 153])

{Nov. 1971)
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EXHIBIT X
City oF BarLowiN Park v, Srosxus 1081
25 C.A 38 1051~ Cal Rptr. ——

{Civ, No. 38026. Second Dist., Div. Thres. Apm. 27, 1971]
[As modified on denial of petition for rehearing, May 23, 1972 . A

CITY OF BALDWIN PARK, Piaintiff and Respondent, v,
BERTHA STOSKUS, Defendant and Appellant.

‘SUMMARY

A city condemned a strip of defendant’s property for the construction
of a street and storm drain, which resufted in a special assessment lien of
over $8,000 being imposed on defenidant’s remaining property to pay
for such improvements, with a special benefit to defendant of only $550.
In determining severance damages during. the trial, oaly testimony by the
city’s expert witness was offered, and he testified that he did not consider
the existence of the assessment lien in valuating such damages. (Superior
Court of Los Angeles County, No. 921 635, Richard Barry, Temporary
Fudge.*)

The Court of Appeal reversed for a retrial on the issues of severance
damages and special benefits, holding that since the imposition of the speciat
assessment by lien on defendant’s property was incident to the construction
of the improvement, the assessment must be cohsidered as an clement of
severaiice damages accruing from such construction. The court noted that
while the weight of authority remders evidence of special assessments in-
admissible in determining severance dameges, and likewise prohibits its’
setoff against special benefits, it was more realistic and® just to take into
accoumt both the related special assessment len and the special benefits
accruing to the property in determining the fair market value of the
portion of defendant’s property remaining after the taking than to ignore
both of those factors. (Opinion by Cobey, J., with Schweitzer, Acting P. J,
- and Aliport, J., concurring.)

) *Pursuant o Constitution, stticle VI, section 21.
[Ape. 1972]
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HEADNGTES

Classified to MeKinpav's Digest

(1} Eminent Demain § 43{1j~-Necsaty For wad Right o Compeasation
—State Comstitstionst Gumrsmiv——LUder California Const., sl 1
§ 14, privaie propersy may not o damaged for public use without
just conapensation: bemig paid o the property awmer, who, generally,
st be mede monetarily whole for the Joss he suffers by reason of
the involuatary sale o his property (o the condemuer.

(2) Emineat Domsin § 74{0.5)—Compensaticn——{lamages > Contigooes
Land——Severamce.—Under Code Civ. Proc., §.1248, subd. (2), sever-
ance damages fesulting from an essessiment Hen incident to the con-
demner's usaofﬂmimpmvmmtmthecoﬂdcmnedporﬁonofﬂw
pr@mymﬂmﬁ,mmmwghﬂwmmwmpmﬂymwy
to damages arising from the severance itSelf or from the construction.
of the improvemaent.

(3) Eminent Domain § 74(9.5)—Damages to Contiguons Land-~Sever-

" mmco-—Resulting Specinl Asscmments.——A Property OWRer in & com-

demnation, action was entified tc have ¢ special assessment on her

considered in evidence as an element of severance damages

where the condemnation by a city of & strip of her residential property

for construction of @ sireet and storm drzin resulted in'a special

assessment lien on the property to finance such improvements, which

lien greatly exceeded the value of the special benefit to the property

owner. Special benefits are required to be sot off against severance
damages.

[Ses Caldor.2d, Eminent Nomain, §§ 105-111; AmJur.2d, Emi-
nent Dowain, § 269.] .

COUNSEL

_Renner, Cook, Shaykin, Lyon & Weitne:, "'Williem Gorenfeld and A. F.
Weltner for Defendant and Appellant.

Robert Flandrick, City Attorney, Martin & Faadrick and Norman Lieber-
man for Plaintif ane Respondent.
tApr. 1972]
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OpiNioN

COBEY, $.—The scie issue on this appesl by defendant property owner
in this eminent domain proceeding is whether the existence of a special
assessment lien in the amours of $8,413.74 upon her property and resulting
from the making by the City of the improvement involved herein, should
have been considered in determmining her right to severance damages. The
parties are agreed that the award of $1,584 for the propery taken is
correct.

The only testimony as to severance damages sustained by. defendant
as o result of the City's taking of a strip of land 30 by 132 feet along
one side of her residential property for a street and storm drain was
offered by the City. Its expert valuation withess testified that the fair
market value of defendant's property prior to the taking was $16,250
and that after the taking and the construction of the improvement, such
valie was $16,800.- He stated that in erriving at this conclusion of no
severance damages he did not.consider the existence of the aforementioned
assessment lien upon her propesty. '

Prior to the toking hercin defendants property was unencumbered.
Thus, with respect to it, we have apparently a special assessment of
$8,413.74 and a possible special benefit of $550.1

(1) Under article I, section 14 of the Californiz Constitution private
property may not be damaged for public use without just compeasation
being paid to the property owner. All of eminent domain law, procedure
and peactice is but & mesns to this end of just compensation for the property

18ince the capsrt veluation witness found no severance damages, he did not con-
sider the existence of special benefils to defendant’s property by reasen of the im-
provement because special benefits mey be deducted only from severance damages.
(See Code Civ. Proc., § 1248, subd, 2}

The vatidity and the amount of the special assessment against defendsnt's
erty sre not in issue in this case. We note, though, that under the applicable statute,
the Improvement Act of 931 (Sts. & Hy. Code, §5 5000-6794), defendant could
not have prevented the formation of the special assessment district (see § 5222)
end any appeal o the City Councit rugardic.:sf the assessment against her properiy
would have reached only the “correctness™ of.the special assessment sgainst it (see
8§ 3366-5369) or in other words whether the special assessment against her property
{her share of the cost of making the improvement) refected accurstely the propro-
tignate benefii her property received from the improvement, (See § 5343.)

We note further that since the assessiment against her property apparently exceeded
the beneflt to it, & possible basis existed for attacking the constitutionality of the
msessment, notwithsiaiding its apparent regularity. (See Norwood v. Baker, 172
US 269, 279 (43 LEd 443, 447, 1% 8.CUL 187} City of Plymowh v, Superior
Courr, 8 Cal App.3d 454, 464 {96 Cal.Rptr. 636}, fig. den.) -We do not, of course,
decide whether such an attack would have been succassful,

[Apr. 1972)
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owney, Ueneradly spunking, 1ho irvoluniory wwller, the aroperty cwner,
must be made moneionly wack for fie s a2 aulfers by reason of the
involuntary saie of bis propert L* i oonnderngr (See People ex rel
Dept, Pub, %is v, {.,“ﬂf:“ﬁ‘,‘ fng . 255 Cal App2d 370, 879-880 (62 Cal
Rpts. 32011 ' '

- §2%  Agcowding o Cotn o €"’ir’;’ Beamedyre secticn 1248, subdivision

2 severance damages are o “daneges winch will aceroe o ihe p«mxm
not sought to be condemned. by reason of 4s severaace from the portion
sought to be condemned, and the construction of the improvement in the
manner proposed by the [condemuer].” The City contends that pirsuant
to this statnte severance damsges in this state are confined to those dam-
ages arising either from the severance or from the construction of the im-
provement. Under this view the assessment lien before us could not be
considered in determining severance damages because it arose solely by
reason of the method the City chmc to finauce the improvement rather
than from its construction.

We do not believe, however, that this narrow and hters! construction
of the statute is correct. An award of damages in emineni domain must
- once and for alf fix the damages, present and prospective, that will accrue
rezsonably from the making of the bnprovement. (People ex rel. Dept.
Pub, Wks. v. Silveira, 236 Cal.App.2d 604, 621-622 [46 CalRptr. 260},
hg. den.) Therefore, severance damages resulting from the condemner’s
use of the improvement are allowed, although such use is not expressly
mentioned in section 1248, subdivision 2. (See City of Ocklaond v. Nutter,
13 CalApp.3d 752, 759, 760, 764, 755 {52 CalRptr. 3471.)

(3} Financing the making of a public improvemesnt (nchiding its con-
- struction) by means of speaai assessmients upon the benefited property is
bur an ncident of the making of the improvement. Without this incident
there would be no taking and ne construction u«f the lmprovement. The
incident follows the prucipal. (See Civ. Code, § 2540.) Accordingly, we

heid that sisce the imposition of the assessment by liea upon the subject
property was incident to the coastruciion of the improvement, such assess-
ment must be considered s an eletaent of severince damages accruing
‘from the construction of the improvement.”

Presumably purt of tiis assessment refiects the property oweer's share of the City's
cost of acquisition of the land. To avoid deuble poymient o the property owner, this
share should be deducted i considaring the assessment as an element of severance
damages. In other words having hecr paid for her land by the taking damages
{31.584), she should not aga:'n B paid }a:rr it in severance damages. The one sure
way to avoid this result &@n this case wounld be to deduct for this purpose §1,584
from $8,413.74.

{Apr. 19721
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Where the property taken comstitutes only » part of a larger parcel, as
here, the property owner is enfitled o recover as severance damages the
difference herweern the fair market value of i remainder before the taking
and that vaive after the taking, {See Flerpont Inn, Inc. v. State of Cgfffomfa.
T Cat.2d :‘.*i.;., 295 |74 Cal. Rplr. 521, 449 P.2d 7371} In artiving atf the
fair market value of the remainder lefr w the property owner after the
taking, consideration must be ziven fu ail those things epon which well
informed persons dealing in the open market would reasonably rely.
(People ex rel. Dept. Pub. Wks. v. Lynbar, Inc., supra, 253 Cal App.2d
870, 881; of. Evid. Code, § 814.) One of these things in this case would
be the existence of the special assessment lien upon the remaining portion
of defendant’s property.

In so ruling we are well aware that we are going against the weight of
the authority and the prevailing law elsewhere, This law generally renders
inadmissible evidence of the existence of a special asscssment and likewise
prohibits its set cff against special benefits. {See 4A Nichols on Eminent
Domain (rev. 3d ed. 1971} § 14,248{1]); Citv of Tucson v, Rickles (Ariz.
App.) 488 P.2d 180, 181; Ann., Eminent Domain: Deduction of Special
Benefits, 13 ALR.3d 1149, 1202.) In California ordinarily, however,
special benefits must be set off against severance damages. {See Ciry of
Hayward v, Usger, 194 Cal.App.2d 516, 518 [15 CalRptr. 3011} This
18 not done though in the case of public improvements financed by special
assessment proceedings. {Sts. & Hy, Code, § 4206, subd. {(¢); Oro Loma
Sanitary Dist. v. Valley, 86 CalApp.2d 876, 882-884 [195 P.2d 913],
hg. den.y? ' '

We think that it is both more realistic and just to take into account both
the existence of the refuted special nssessment lien and the special benefits
accruing to the property in deiermining the fair market value of the portion
of defendant’s property remaining after the taking than to ignore both
of these factors as the prevailing law elsewhers does. As indicated earlier,
the concept of fair market valve is but 2 means to the constkutional end
of just compensation and this legal concept should accord with the practices

~of the market place which it is supposed to reflect. No well informed buyer
and seller in the market place would ignore these thifgs and we believe
that the law likewise should aot blind itself 1o their existence.

¥The Cro Lowma decision states and foliows the general rule thal special bene-
fits may not be set off aguinst severance damages where the improvement is financed
by special assessmicnt procesdings because this would he double taxation singe the
property owner would twice pav for special benefis. This occurs, however, onty if
the special asscssment against the subject property s gnored. What is spread over
the benefited land by special assessment proceedings are not the benefis of an im-
provemneot but rather its total oo,

fApr, 1972]
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We do not think thit this sule of law dooms special assessment financing
of pubbic improvements, 4s the City vontencls. Nornallv and properly a
special assessment against & property arising from *he releted improve-
ment is but an insignificart fraction of Lie special benefits vonferred upon
the property by reason of the improvement. -

The judgment is reversed for ptrial of the issues of severance damages
and speciel benefits in accordance with 1he views exprassed in this opinion.

Schweitzer, Acting P. 7., and Allport, 7., concurred.

{Apr. 1972
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[Civ. No. 13102, Thicd Dist. Dec. 17, 1971]
[Asmodified Dec. 21, 1971.]

THE PEOPLE cx rel. DEPARTMENT OF PUBLIC WORKS,
Plaintiff and Respondent, v. - )
GIUMARRA FARMS, INC., Defendant and Appeilant.

SUMMARY

In a condemnation case, the jury Tound that the construction of a new '
freeway across, and of an interchange contiguous to, the condemnee’s
145-acre parcel of farm land, 23 acres of which were taken for the con-
struction of the fresway, conferred a special benefit to the remainder of
thepamelandthatﬂmva!ueotmhbeneﬁt.asanoﬂntagainst the

- $37,000 severance damages, was $26,250. The condemnor’s expert had .
testified to “sight prominence” and “highway speculation™ benefits to the
remainder, based on a reasonable probebility of a zone change from
agricultural to commercial use (such as service, rest, and food facilities),
estimated to be worth nearly $42,000 according to comparable sales.
Judgment on the verdict was entered accordingly. {Superior Court of Kern
County, No, 96018, Marvin E. Fergusos, Judge.)

The Court of Appeal affirmed. Noting that decisional taw in California
" was conflicting as to whether the existence, as distinguished from the
© gmount, of special benefits to the remainder of the condemnee's land re-
sulting from the condemnor’s improvements is a factual issue or whether
it is one of law, the court nevertheless rejected the condemnee’s claim of
error based on the argument that such issue should not have been deter-
mined by the jury; in the instapt case, the trial gourt had independently
. made a finding to the same effect. As to whether special benefits may at-
tach to the owner's remaining land by the concentration and funneling of
vehicular traffic caused by the location, construction, and operation of &
freeway and interchange on the land taken, the court, cbserving that the
question was apparently one of first impression in Cslifornia, held that
they may. Supporting its conclusion by a summary of the law applicable

[Dec. 19711
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to “special” benefils, the court held that such benefits are not restricted
- to results of physical alterations in the character of the remainder;.they may -
‘vesult from d nonphysical effect therton, such as improved access and
better accommadation of transportation, or acceds to improved roads and
increased traffic, vehicular or pedestrian, In the present case, there was
substantial evidefice 1o support the existence and amount of the bericfits as
found in the trial court, and such finding could not be distarbed on ap-
peal. (Opiniun by Richardson, P. J.. with Friedman and Regan, J1., con-

HEADNOTES |
Classified 10 McKinney's Digest

(1) Ensnent Domain § 161—Province of Court and Jury—Existence o
- Special Benefits to Remsinder.—Decisiona! law in California is con-
fiicting as to whéther, in a condemuation case, the existence (as dis-
 tinguished from the amount) of special benefits to the remainder of
the condemnet's Iand resulting from the condemngr’s improvements

is @ factual issue or whether it is one of law; nevertheless, on the

condemnee’s appeal in a highway improvemment case, he could not |

successfully urge that it was ervor for the jury to, have found the exist- -
ence of such special benefits, where a similar finding was independ- -
ently made by the court itself. ) " _

- ous Lend—Setoff of Benefits—Highways—Benelits From Interchange,
~~On appeal from a condemnation judgment, the reviewing court - -
was bound by the finding, in the trial court, that the construction of a
new fréeway across, and of an interchange contiguous to, the con-
demnee’s 145-acre parcel of farm land, 23 acres of whichi- were taken
for the construction of the freeway, conferred a special benefit to the
remainder of the parcel and that the value of such benefit, as an
offset against the $37,000 severance damages, was $26,250, where

there was substuntial evidence, in the form of testimony by the con- -
demnor’s expert, of “sight prominence” and “highway speculation”
benefits 10 the remainder, based on a rcasonable probability of a
zone change from agricultural to commercial use (such as for service,

" rest, and food facilities), estimated 1o be worth nearly $42,000 ac-
cording to comparable sales, and where such evidence indicated that
the improvement left the remainder in a special and unique position

iDec.fS7U
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@

(6)

of benefir with respect 10 the fn.cwav to the flow of traffic along it,
and 10 the surrounding neighborhood. s '

Emment Domain § 75(0. 5}-—Lempcmn——l)amages to Co
Land—Setoff- of Beneiits—-lleslncled to Special. lleneﬁts.-—l}nder the
constitutional guaranly of just commnsatton in condemnation cases

(Cal. Const., art. I; § 14), offsets based on a condemnor’s improve-:

ments may be made ontly against severance damages and only for

“special” benefits. to the condemnee, namely, for benefits that result .

from the mere construction of the improvement and that are peculiar
to the remainder of the condemnee’s land.. :

[Eminent domain: Deduction of benefits in determining compensa-
tion or damages in proceedings involving opening, widening, or other-

wise altering hiphway, note, 13 A.L.R.3d 1149. See also CalJur.2d,
Rev.,, Eminent Domain,‘§ 152; AmJur.Zd. Eminent Domain, § 368.]

EM Domain §75(1}--Cmpnu.ﬁon——bmga to Collﬂgnou

' of Beaehits-—Special and Generat Benefits.—If benefits

. to the remainder of a condemnes’s Jand arising from the condemnor’s

improvements are spec:al,' they remain so despite the enjoyment of

~ benefits by other residents in the immediate neighborhood or upon the
'samé street, and Gespite the possibility that the special benefits might

be terminated by the condemnor. The. duration n»f such benefits is
merely a factor in determmmg their value. _

‘.(Si,sb}EmhutDominﬂﬁ{l)—Cmmﬁw—Dun;u t Contign-
ous Land—Seioff of Beneits—Specisl and General Benefits—Where

there is ‘an enhancement in the value of the remainder of a con-
demnee’s Jand caused exclusively by the condemnor’s improvement,
the public is entitled to an appropriate credit against severance dam-

ages for the special benefit conferred upon him. Such benefit need not

result from physical alteration in the character of the remainder; it
may result. from a nonphysical effect, such as improved access and
better accommodation of transportation, or access to improved mads
and increased traffic, vehicular or pedestmn ’

Eminent Domain § 71—Estimation of Dmages-—lhmagesto Con-
tlgmnls Land-—*Just Compemation.”—The constitutional guaranty of
*just compensation” in condemnation cases means that compensa-
tion must be just, not merely to the individual whose property is
taken, but also to the public, which has to pay for it. Thus, when
only part of a parcel of Idnd is taken for a highway, thc value of

[D&c 197!}
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~that part is not the sole measure of compensation; if the part not
taken is left in such shape or condition as to be fn itsélf of less value
than before, the owner is entitled to additional damages on that
account, and, conversely, if the part that he retains is specialRy and
directly increased in value by the public improvement, the damages
to- the whole parcel by the appropriation of part of it are lessened.

COUNSEL
‘Mack, Bianco, Means, Mack & Stone for Defendant and Appellant.

* Harry S. Fenton, John Matheny, Robert A. Munroe and Stephen A. Mason
for Plaintift and Respondent. v _

OPINION

RICHARDSON, P; J.—Defendant property owner appeaks from a judg-
ment in condemnation wherein the jury found that the remaining prop-
erty received special benefits in the sum of $26,250, resulting from the
construction of the condemnor’s improvements. ' ) ,

-

Before the commencement of these proceedings, defendant Giumarra
Farms, Inc., owned a parcel of farm land consisting of 145.362 acres,
situated west of Tehachapi and east of Bakersfield in Kern County. Prior
1o condemnation the land was bordered on the riorth by existing State High-
way 58, known as the Edison Highway, on the east by Towerline Road,
and on the south by Muller ,Road. Plaintiff condemnor constructad on the
parcel a four-lane limited access freeway running generally east and
west and dividing the subjéct property into two remaining parcels, 33.43
acres to the north and 89.03 acres to the south. Condemnor constructed
a complex of on-and-off-ramps on the casterly edge of the subject prop-
erty, which interchange served to funnel east and west bound freeway traffic
to and from Towerline Road. The result of the construction is that both
the northwesi und southwest quadrants of the interchange arc immedi-
alely contiguous 1o the remainder of the real property of defendant
Giumarra Farms both north and south of the freeway.

The partics stipulated that the fair market value of the take wus $28,663
and the total severance damage to the remainder was $37.000. Expert
testimony presented by the condemnor indicated that a special bencfit was
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conferred on me ;cmamder of the pmperty as to lhe nmthcrly S acres by
virtue of “sight pmmlnence from. the freeway 1o a westbound traveler,”
and as to 10-of the remaining southerly 85 acres "by virtue. of suitability
for highway speculation purposes.” Addltmnalty, construction of the inter-
chang:: and the freeway was found to make the remainder of the' property

“a point for all traffic; the only part of this particular arca-where they can
depart the fieeway and emer the freeway and it becomes a magnet to the
highway traffic that is' going by in this area.’ * Condemnor’s expert. testified
that the construction of the off-ramps made the subject pmperly accessible
and inviting to the traveling public. This, in turn, would result in remnmg
to a higher use and a markedly greater land value 1o the remainder. -

(1) Defendant coniends, first, that the issue of the existence of any ~
special benefits should have been detenmned by the trial court tather than -
the j ji!l’jl’

The preseni state of the California law is not altogether clear on whether
the existence (as distinguished from amount) of special benefits constitutes -
a factual issue or one,of faw. The Jater decisions appear 10 assume that both
. the existence and amount of special benefits are factual iisues to be re-

“solved by the jury. (L.'A. County Flood etc, Dist. v. McNulty (1963) 59

‘Cal.2d 333, 338-339 [29 Cal.Rptr. 13, 379.P.2d 493]; United Cal. Bonk *

v. People ex rel. Dept. Pub, Wks. (1969) 1 Cal.App.3d 1, 8 {81 Cal.Rptr.
405); People ex rel. Dept. Pub. Wks. v, Schulrz Co. {1954) 123 Cal.
.App.2d 925, 936 {268 P.2d 117).) City of Hayward v. Unger (1961) 194
‘Cal.App.2d 516, 5§19 {15 Cal. Rptr. 301}, is a clear holding that both the
existence and nature of benefits is a fact question;-the trier in that case -

being the court. However, in People v. Ricciardi (1943} 23 Cal.2d 390,

at page 402 [144 P.2d 799], the Supreme Court, quoting from the earlier

case of Vallejo erc. R. R. Co. v. Reed Orchurd Co., 169 Cal. 545, 556

(147 P, 238] stated: It follows that, except those relating to compensa-

tion, the issues of fact in a condemnation suit, are to be tried by the court,

and that if the court submits them to a jury it is nevertheless required to
make findings either by adopting the verdict thereon or making findings in
its own language.’ ” The Ricciardi count, quoting from Qukland-v. Pacific
. Coast Lumbeér etc. Co., 17t Cal. 392 [153 P. 705], added (at pp. 402-

- 403): “*. . . It is only the “compensation,” the “award,” which our con- -
stitution dectares shall be found and fixed by a jury. All other questions of
fact, or of mixed fact and Iaw, are to be tried, as in many other junsdmnons
thcy are tried, without refcrence to a jury. [Citation.]' .

It was therefare wtthm the province of the trial court and not the jury
to pass upon the question whether undér the facts presenited, the defend-
ants’ right of access will be substantially impaired. if it wilt be so impaired,
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the extent of -the 1mpamner|t is for the jury o determne. This is but
another way of ‘saying that the trial court and not the jury must decide
whether in a ‘particular case there will be an actionable anwrfzrcnce with

*_the defendants’ right {:-t access. . . "

Nothmstandmg the apparent force of the later decisions, we need not
attempt to resolve these dwa'gem views because the record before us re-
flects that the trial court did in fact make and enter its independent findings
- of fact herein, which ﬁndmgs. tike ‘those of the mry, were adverse to de-
fendant. :

{38) Defendant’s second contenuon raises a more. serious and comph-

- cated issue. Briefly and narrowly stated, the question posed ‘is whether

spemal benefits may attach to the owner's remaining iand by the concen-
tration and funnefing of vehicular traffic caused by the location, construc-
tion and operation nf a freeway and interchange on the hnd taken.

Surprisingly, this appears tobe a mntter of ﬁrst mprmoﬂ in Califomm '

(3) . Certain principles of general application have long been accepted.
The constitutional guarantee of just compensation. contained in asticle I,
~ section 14, of the Californiz Constitution has been construed to permit an

offsét against damages of benefits to the remainder, but two important re-
finements have developed. While initially the offset was permitted against
damages generally, only severance damages may now be so reduced.
" (Comira Costa County Water Dist. v. Zuckerman Const. Co. (1966) 240
Cal.App.2d 908, 909-912 {50 Cal.Rptr. 224); compare §. F., 4. & 8. R.R.
Co. v. Caldwell {1866} 31 Cal. 367, 374-376; see Bmeﬁts & Just Com-
pensation in California (1969} 20 Hastmgs L.1. 764, 765-767.) Secondly,
the kinds of benefits for which an offset has been permitted have been
limited. In Beveridge v. Lewis (1902) 137 Cal. 619, 623-624 67 P.
© 1040, 70 P. 1083], the court in s classic statement dlstmgmshed general
benefits, which it deﬁned as those which “consist in an increase in the value
of land comtnon to the comrunity, generally, from: advantages which wilt
accrue to the community from the improvement, > from special benefits, de-
* fined “as resultfing] from the mere consnuct:on of the improvement, and
fwhich] are peculiar to the land in question. "1t speciai beneﬁts alone that -
are offset agamst severance damages.

"The California rule of special benefits ‘has been cmucxwd as li!ngu,al in-
eqmtable and unduly favorable: to the tandowner. {Benefits & Just Com-
pensation in California (1969) 20 Hastings L.J. 764, 772. ) There it has -
. been compared ‘unfavorably with the federal rule (33 US.C.A., §595). "
which, in effect, compares the value of the entire parcel before the take
and the value of the remainder, taking mto consideration any efements of
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severance and benefits. Such a rule would conform to. the original Cali-

fornia doctrine. (5. F.. A. & 8. R.R. Co. v. Caldwell, supra. 31 Cal. 367.)

Nonetheless, the Beveridge principle remains the law of California.

The enunciation of the rule, however, has proven somewhat easier than
its application. Appeliate courts have found specisl ‘benefits in varying
factual situations: for example, new access to a public road or highway
where none existed before, if accompanied by an increase in market value
(Los Angeles v. Marblekead Land Co., 95 Cal. App. 602 {273 P. 1317);
direct improvement to the land occasioned by the public proiect (L. A.
County Flood étc. Dist. v. McNulty (1963) 33 Cal.2d 333 {29 CalRptr.
13, 379 P.2d 493]; People v. Thomas (1952) 108 Cal.App.2d 832 {239
P.2d 914]); probability that a higher and better use of the land will result
from the project {People ex rel. Depl. of Public Works v. Hurd (1962)
205 Cal.App.2d 16 [23 CalRptr. 67]); and an increase in-the flow of ac-
cessible traffic (City of Haywuoid v. Unger (1961) 194 Cal.App.2d 516
. [15 CaL.Rptr. 301]). The application of the Beveridge principle has not

been uniform and it has been criticized as causing “confusion.” (See
Gleaves, Special Benefits in Eminent Domain, Phaniom of the Opera
{1965) 40 State Bar J. 245, 249.) ' :

Nor has there been uniformity of opinion in other jurisdictions as to what
constitutes benefits chargeable against the landowner in a condemnation
action. “Upon this subject there is a great diversity of opinion and more
rules, different from and inconsistent with each other, have been l2id down
than upon any other point in the law of eminent domain.” (3 Nichols on
Eminent Domain 57.) ' _ L ‘ :

Certain principles helpful to a resolution of the problem herein pre-
sented have been gencrally accepted, however. (4) The benefit does not
cease 1o be special because it is enjoyed by other resicents in the immediate

" neighborhood or upon the same street. (United Stafes v. River Rouge Im-
provement Co., 269 U.S. 411 [70 L.Ed. 339, 46 S.Ct. 144).) The possi-
bility that benefits might subsequently be terminated by the condemnor
does not preclude the deduction of the benefit, although its duration may
propetly”be considered in determining its present value. {People ex rel.

Degt. of Public Works v. Edgar, 219 Cal.App.2d 381 (32 Cal Rptr. 8921.)

{$3) . The benefit may come from a nonphysical effect on the land, such as
improved access and the better accommodation of transportation. {People
v. Edgor, supra.) Finally, access to improved roads and increased traffic,
both, vehicular and pedestrian, constitutes a special benefit. (City of Hay-
ward v. Unger, supra, 194 Cal.App.2d 516.)

The problem remains to establish a standard fo;‘ differentiating between
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general benefit to the community and special benefits to the specific prop-
erty in a consistent and meaningful way.

(2b} In the instant case, no new access to the remaining property is
afforded by the construction of the freeway and off-ramps. In the before
~ condition, the landowner could move freely and fully in all directions along
a state highway with-access from 590 feet o1 the northerly boundary of the
property, along Mutler Road on the southerly boundary and along Tower-
line Road on the easterly buundary. Nonetheless, what is added to. the
picture, and what constitutes the claim of spcclal benefit, is that by virtue
of the construction the landowner’s property is now located on two quad-
rants Of a freeway interchange. The property presently zoned agricultural
reasonably can be expected to be rezoned to a higher use, and portions of
the property are suited for service, rest and food facilities. In short, the
property has become a magnet for traffic related commercial activity with -
measurable financial value and profit to defendant, -

Do such factors, couphd with evidence of enhanced value, prowde
basis upon which a trier of fact may conclude that special beneﬁts exist in
mitigation of scvemm:e damages?- ,

(6) The federal and state constitutions unly assure the landowner just
compensation.” As was said 75 years ago by the United States Supreme
Court, compensatmn must be * ‘just, pot mereiy to the mdwldual whaose |

property is taken, but to the public which is to pay for.it’ [Citation.] The
© just compensation required by the Constitution to be made to the owner is
10 be measured by the toss caused to him by the appropriation. He is entitled.
to receive the vahue of what he has been deprived of, and no more. To
award him less would be un;u%t to him; to award him more would be unjust
to the public. -

“(‘omequ:.ntly, when part only of a parcel of land is taken for a highway,
the value of that part is not the sole measure of the compensation or dam-
ages 1o be pald to the owner; but the incidental injury or bencfit to the part -
riot taken is also to be considered. When the part not taken is left in such
shape or condition us to be in itself of less value than before, the owner is
entitled 1o additional damages va that account. When, on the other hand,:
the part which he retains is specially and direcily increased in value by the
public mpro»ement the damagm 1y the whole parcel by the appropriation
of part of it are lessened.” (Bauman v. Ross, 167 .S, 548, 574 {42 L Ed.
270, 283, 17 5.C1 966].)

It has been said by one highly respected authorily in the field: “Subject }
to these limitations the tribunal is entitled to consider the entire plan of
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improvement and the probable effect of the improvement upon the use and
value of the land. and it may consider. all of the evidence, pro and con,
on that issue. It may consider evidence of improved outlet to market to
said premises, of higher and belter use, as for subdivision; residential,

- or commercial purposes, fronage on a better road. modes of access,

and, in general, any substantial cvidence that the improvement will add
1o the convenience, accessibility, use, and value of the land if such bene-

fit is not shared by nonabutting lands. The fact that other lands abutting
on the improvement are also specially benefited, & immateriat. ,

«One of the distinguishing tests of special benefit has becn said to depend
on whether or not the special facilities afforded by the improvement have
advanced the market value of the property beyond the mere general ap-

preciation of the property in the neighborhood.” {3 Nichols on Eminent -
Domain 72.) o "

* {2¢) The enhangement in value of the subject property was described |
in the testimony of the condemnor's expert, Gerald E. Fisher. Fisher

pointed out frecway entrances and exits at two-mile intervals. His opinion -

was that as to. $ acres in the northerly portion of the remainder a benéfit
accrued from sight prominence to a westbound traveler and as to 10 acres
in the southerly remainder adjacent to Towerline Road a “highway specu-
lation” benefit was conferred. He estimated the net benefit accruing to the
northerly 5 acres to bé $37,250, and ‘the net benefit to the southerly 10
acres at $4,500. Fisher defined “highway speculation™ as “those uses that
would be consistent with those found around other interchanges in the state:
highway system,” such as.mobile home sites, drive-ins; fruit stands and
truck-stop. restaurants. He inquired of the appropriste public officials re- -
 garding “réasonable probability” of a zone change from agricultural to
commercial use, and he supported his appraisals and opinions with com-
parable sales. : B N

The court holds that the trier of fact could properly find that the value
of the subject property was-enhanced by the unique combination of access
~ and traffic conferred upon it by the improvements. There is no satisfactory

~ basis upon which the two elements can be separated. Access without traffic
or traffic- without access would not have conferred a benefit, but the com-

bination of the two; coupled with the site situation immediately contiguous
to the quadrants of the freeway interchange, constitutes a benefit which was
special and measurable. - (5b) In principle, where there is an enbance-
ment in value to the remainder caused exclusively by the improvement,
there is a conferred benefit. And if a conferred benefit, the condemning
public is entitled to an appropriate credit against severance damages. No
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California authority has been cited, nor.has our independent research dis-

closed any support for defendant’s contention that benefits, 10 be special,

must result from physical alteration in the character of the land which is
claimed to be benefitted. (2d}  This court finds no persuasive policy rea-
son why the trier of fact should not be permitted to find such benefit. There-
fore, its determination that such benefits exist in the sum of $26,250, based
as it is on sufficient evidence, Is binding upon this court on appeal. (See
City of Hayward v. Unger, supra, 194 Cal.App.2d 516, 519.)

We are mindfu! that the possibility of inequity may be inherent in per-
mitting a deduction from severance damages of the kind of claimed benefit
herein presented. The propetty of the landowner's neighbor may. also be
enhanced to some extent by the improvement, yet the neighbor is not
charged with that benefit. However, although increased facilities for travel
by the public usually bencfit, 10 some cxtent, the entire adjacent community,
it is clear from the testimony of condemnor’s experts that they were well
aware of the distinction between special and general benefits, and that their
opinions, based upon comprehensive analysis of the issue, provided sub-
stanitial evideoce that construction of the improvement left defendant’s re-
maining property in a special and unique position of benefit with respest
to the freeway, the flow of traffic along the freeway and the surrounding
neighboshood. - o

The judgment is aﬂirmcd‘. Appellant is to recover costs on appeal.

Friedman, J., and Regan, J., concurred.
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Memorandum Ta-TS

E{HIBIT XIT

California Compensation Provisions

§ 1248. Hocaring; items to be ascertained and asseased

The cotirt, jury, or referee must hear such legal testimony as ‘may
be pffered by any of the parties to the proceeding, and thereupon must
ascertain and Asapss:

1. Valne. The value of the property sought to be condemned,
and all improvements thereon pertaining to the realty, and of esch -
and every separate estate or interest therein; if it consists of differ-
ent parcels, the value of each parcel and each estate or interest therein
-shall be separately assessed;

2. Severance damages. Itﬂwpropertysoushttoheemﬁemned
mummumdammmmmmw
crue to the portion not sought to be condernned, by reason of its sever- -

mﬁmﬂmmﬁmw@th&mmmmemﬂon'é
. of the improvement in the manner proposed by the plaintiff; o

3 3. Benefits. Separate!y,hawmuchtheporﬁonnotn:d:ttobe
emdemmd,mdmchestateorinteruttherem,wﬂ!bebemﬁted.ﬂ
at all, by the construction of the improvement proposed by the plain.
Hifs. If the benefit shall be equal to the damages assessed under sub-
division 2, the owner of the parcel shall be allowed no compendation
- except the value of the portion taken. If the benefit shall be less than

the damages o0 assessed, the former shall be deducted from the latter, .

and the remainder shall be the only damages allowed in eddition to .
_the value. Tf the benefit ghall be greater than the damages 5o aseess-
ed, the owner of the parcel shall be allowed no compensation except
the value of the portion taken, but the benefit shall in né event be
Mmmmofﬂnpomm

4. Waier; benelits. Itthepropertyswshttobeomdewwdhe
waterortheuseofwater belonging to riparian owners, or appurte-
nant to any lands, how much the Iands of the riparian owner, or the
lands to which the property sought to be condemmed s appurtenant,
will be beneflted, if at all, by a diversion of water from its natural
course, by the construction and maintenance, by the person or cor-
poration in whose favor the right of eminent domain is exercived, of
works for the distribution and convenient delivery of water upon said
lands; and such benefit, if any, shall be deducted from any demages
awarded the owner of such property;

5. Railroads. If the property sought to be condemned be for a
railroad, the cost of good and sufficient fences, along the line of such
railroad, and the cost of cattle guards, where fenices may cross the Iine
of such raitroad; and such court, jury or referee shall also determine
the necessity for and designate the number, place and manner of mak-
ing such farm or private crossings as sre reasonably necessary or
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§ 1248

propertucormectthep&meisoflandsweredhyﬂmmmtm
demned,orforingresstooregrmsfmthehndsmmainingafber
the taking of the part tirereof sought to be condemned, and shall as-
mmmdamth»comﬂﬂxemxmﬂmmdminmmeof
such crossings;

6. Strocturex. . If the removal, alteration or relocation of st::uc-
tures or improvements Is sought, the cost of such removal, alteration
or relocation and the dama.ges, i any, which will accrue by reason
thereaf;

7. Seperute sssersment. As far as practicable, compensation
rust be assessed for each mtmofdamagesseparately _

8, Enenmbranoes; indehﬁa&a.mtyettﬁm. When the prop- °
erty sought to be taken is encumbered by a mortgsge or other lien, and
the indebtedness secured thereby is not due at the time of the entry
of the judgment, the amount of such indebtedness may be, at the op-
tion of the plaintiff, deducted from the judgment, and the lien of the
mortgage orother lien ghall be continwed until such indebtedness is -
paid; except that the amount for which, as between the plaintiff and
thedefenﬂant.&eplainﬂffisliaﬂeunderﬁection 1252.1 may not be
deducted from the judgment;

- 9. Encumbrances; positios of proparty sought to be taken.
Where property is encumbered by a mortgage or other len and only
a portion of the encumbered property is sougit to be taken, and where
the property being taken, or same porticn of it, ia also encumbered by
a mortgage or other Hen which is junior to the first-mentioned Hen
and such junior mortgage or other lien is against only a portion of
the property encumbered by the senior mortgage or other lien, it shall
be determined whether the award 14 sufficient In amount so that the
ammmtsmwingtoﬂneholdersofsuchseniormdjmﬂorliemmyhe
paid in full from the award.

If it is determined that the award is not sufficlent in amount to
- pay in full such senior and jutlor lens, the amount of indebtedness
which iz secured respectively by the senior and junior liens on the
property taken, and which wifl be paid from the award or deducted
fmmthejlﬂg:nentmmnttaaﬂﬂlvﬁﬁuns shali be determined as
follows: =

{a) mw:unmm‘to!ﬂmnwardwhich will be available for
payment to the senior and junior Henholders shall be determined.
- Such amount shalt tmtaﬂmtybeaﬂocatadfirsttoﬂmseniornenm
to the full amount of the indebtedness secured by the senjor lien, and
the remainder, if any, shall tentatively be allocated to the junior lien.

(b) Tt shall then be determined whether the payment to the junior
lienholder of the ammumt tentatively allocated to the junior Hen to-
getherwlthelimimﬁunnfthejlmiorlimonthepmpertymkm would
_camethejtmiorlieuholder’smriwremaininzanerﬁmtakimit
any, to be of lesg value in proportion to the indebtedness owing after
the taking than was the value of his security prior to the taking in
proportion to the indebtedness to him prior to the taking. _



§ 1248
Ic}ltitisdetemimdthattmpropoﬁwmtemn‘uydthe‘_
janior Henholder would be reduced by the iaking if only the tentative
amount allocated to the junor Uen wore pald to the jurdor Henholder,
the tentative aliccetichs to the sentor and the junior liens shall be
adjusted. To make such adjusiment there shali be deducted from the
amowit tentatively allocated to the senior lien, aud there shall be
| added to the amount tentatively silogdted to the junlor lien, an amount |
sufficient, considering the junfor Henholder’s remaining len on prop-
ertymtmmmmwethesecuﬂtyufﬂmhomerufﬂaenmmnen :
for amounts which will remain owing ic him after payment:to-him
from the award, Deduction shall not be made from the amount {enta-
tively allocated to the senmior lien to the extent that the yemaining
amount aliocated to the senjor lien, if paid to the senicr Yenholder,
would cause the security of the senior lienholder remaining after the .
taking to be of less value in propertion to the smount remaining owing
_ to him after such payment, than the value of hia security prim' to the
taking, in proportion to the amount secured by his Hen before such
payment. , . i ,

{d) No adjustment of the tentative allocations shall be made If it
ig determined that the security of the funior Henholder which will re-
main after the taking appears to be sufficlent in value to satisfy the

Medmmchmnremainmdngmthejmﬁarﬁaﬂwld&m
the taking.

, Mamountatematwelyammmmm-aniormdﬁmmm
adjusted by such deduction and addition, if any, are the amounts of in-
debtedness owing to such senlor and funfor Lienholders which are se-
cured by their respective liens on the property taken, and any other
" indebtedness owing to the senior. or jumior Lenholders shall not be
considered as secured by the property to be taken. I the amount of
such indebiedness peyable to either the genlor or to the hmior ligm-
holderhmtdmattheﬁmeofentryonhejudment,andtlnphm-
tiff makes the election provided in subdivision 8, the indebledness
which shall be deducted from the judgment is the indebtedness in the
amount 50 determined, andtheﬂmslmﬂwﬁimmtﬂthntammt
of indebtedness is pald,

§ 1249. Compensation sad damages; aeermlotr!ght* improve-
" mwats after service of sozumons -

Forthepurpweofm@ngmmpemtionaxﬁdamgesthe
'ﬂghtﬂaeretoshalihedeemedtohavemuedatthedateoftheisu-
gnce of summons and its sctual value &t that dateshall be the measure
ofoompensationfora!lpropertytoheactuaﬂytaken,mdtlmbasis
of damages to property not actually teken but injuriously affected, in
all cases where such damages are aliswed as provided in Section 1248;
provided, that in any case in which the issue iz not tried within one
year after the date of the commencement of the action, unless the
delay is caused by the defendant.giive compensation and demsies shall |
;bedeemedtaohaveaccrwaﬂmdmmfﬂwm No improvements |
p.xtuponthepmpeﬁysuhseqmmthedﬂentthemotm-f
mﬁaﬂhmwmﬁemmdmﬁmwm
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THE MARKET VALUE CONCEPT IN EMINENT DOMAIN PROCEEDINGSH*

#his study was made for the California law Revision Commission by the

lav firm of Bill, Farrer & Burrill, Los Angeles, This study is an extract

from pages A-15--A-2) of "A Study Relating to Evidence in Eminent Domaln

Proceedings," 3 CAL. LAW REVISION COMM'N REPORTS A-1} {1961). No part of

this study may be published without prior written consent of the Commission.

The Commission assumes no re_a_ggg_sibility for any statement mede in this

etudy and no statement in this study is to be attributed to the Commission.

The Comnission's action will be reflected in its own recommendation which

will be separate and distinct from this study. The Commission should not be

gconsidered as hav made 8 recommendation on a rticular subject il

final recommendation of the Commission on that subject has been submitted to

the Legislature.

Copies of this study are furnished to interested persons sclely for the

purpose of Eiving the Commission the benefit of the views of such persons

and the study should not be used for any other purpose at this time.




A STUDY REIATING TO THE MARKET VALUE CONCEPT

Note: This study is an extract from pages A-15--a-21 of "aA Study
Relating to Evidence in Eminent Domain Proceedings,™ 3 CAL. L. REVISION
COMM'N REPORTS A-11 {1961).

THE MARKET VALUE STANDARD

If the struggle in eminent domain is *‘between the people’s interest
in public projects and the principle of indemnity to the landowner,’’ 3
then market value is its fulerum. The dietates of the federal and all
state constitutions call for just eompensation.’®* But nowhere in these
eonstitutions is the phrase further developed. By and large, condemna-
tion statutes fail to spell out the meaning of just compensation; gen-
erally, they merely state that the owner shall receive ““value,” ‘“‘actnal
value’’ or ' fair cash value, '’ 3 :

A few states, as well as England, have actually adopted in statutes
the term ‘‘market value’’ to represent the measure of just compensa-
tion.** But despite such terminology or lack thereof in the statute, it is,
as the California courts have stressed, ‘‘universally agreed that the com-
pensation required is to be measured by the market value of the prop-
erty takexn,'? 58

Approximately 500 different definitions of market value appear in
Words and Phrases.® There is, in fact, & genuine dispute over the
meaning of this term.3% The controversy, however, is not so much what
the term reasonably connotes as it is what the elements are that bring
it about. That is to say, in regard to the standard definition of market
value—*‘the price that can be obtained under fair conditions as between
a willing buyer and a willing seller when neither is acting under neces-
sity, compulsion, or peculiar and speeial cireumstances’’ $¥—disagres.
ments mainly concern the factors that must be considered to determine
this hypothetical result rather than the *‘ideal’’ itself. True, there are
conflicts as to whether this standard presumes that price which an “*in-
formed"’ buyer would consider or merely that price which the ‘‘aver-
age’’ buyer, whether he be informed or not, would consider. Moreover,
there are confliets as to whether the definition implies an average price
or the highest price obtainable in the market. Both of these points are
reasorfably well resolved in California; in this State, both the informed
buyer and the kighes! price he could get are elements of the standard.
¥ Unfted Siztes ew rel. T.V.A. 7. Powslson, 319 T.8. 266, 280 (19£3).
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As 8 working definition and as an aecepted frame of reference, the Cali-
fornia Supreme Court has spelled out the meaning of market value as:

[The highest price estimated in terms of money which the land

would bring if exposed for sale in the open market, with regson--

able time allowed in which to find a purchaser, buying with knowl-
edge of all of the uges and purposes to which it was adapted and
for which it was capabla.t®

The erux of the problem, therefore, is not the definition of this term,
but rather the manner of ascertaining its elements, its inherent limita-
tions and the method of its presentation in a trial. It is to thesa that
we shortly shall turn our attention, .

ALTERNATIVES TO MARKET VALUE STANDARD

There are two other possibl;a alternatives that might be eatablished as

the measure of compensation: value to the taker and value to the
owner. Even a precursory study of these alternative standards quickly
reveals the wisdem shown by the courts in rejecting either of these
standards as the basie criterion of compensation.

Yalue to Taker

In this context, the term is limited to basing the criterion of compen-
sation to what the particular condemnor wounld pay, if necessary, on
the open market, By such a definition, it is the worth to the condemnor
—-ignoring the fact that often the condemnor would not have to pay its
““worth’’ to him but rather a compromise figure that nsuslly falls some
place between the “worth’’ fo each of the parties. As an illustration,
if the State of Californias needed one additional parcel of land to com-
plete & freeway—and without that parcel a large portion of the
would otherwise be useless—the State conceivably might conclude that
such a parcel is *‘worth” ten times what it would cost to buy a
comparable piece of property. And without the power of -eminent
domain the State might have to pay such an amount solely beczuse it
is in a position to be ‘‘held up.”’ Analogously, a condemned’
wight have a high value on the market and to the cwner; but for the
condemmnor’s purpose it is worth significantly less than conld be de-
meanded and received on an open market. Patently, to adopt value to
% Sacramento 8. R.R. v. Heilbron, 166 Cal. 408, 409, 104 Pao. $79, 980 (1309). Com-

%am Tasuber, An Argtiment in Favour of the Acceptance u{ the Doctrine of One

alue for A} nsex, 24 APPRATRAL J. B61, 563 (1958), where the euthor,
gpeaking of the definition of market value, states: “It may be argued that Very
few salam of property-—the main source of o valuers d thlgy the requipe-
ments of that definition. That may well be the case but st the same tims the
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tion, Inm making the valuation, the avallable data and the mathods of an&]l.uﬂan
should be used to meet the demands of the market value definition. If Son-

cept of market valne is accepted there can never be any ambiguity over the
meaning of & valuation.”
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the taker as the basic standard in eminent domain would be indefen-
sible. It is for this obvious reason that the United States Supreme

‘Court stated :

[T]he value of the property to the Government for its particalsr
use is not a eriterion. The owner must bea compensated for what is

" taken from him, but that is done when he is peid its fair market
value for ali available uses and purposes,

Value to Owner

If indemrity to the landowner is the equivalent of just compensation,
a8 the courts have repeatedly indicated 2 then the criterion ‘*value to
the owner” shonld, in theory, be the measure of compensation. Al-
though the courts are sometimes prone to streteh the market value
starrdard or to declare there is no market value in order to effectnate
indemnification, generally they are reticent to adopt the value.to the
owner standard in liex of market value. The reason for this is basically
& practical one.®® Value to the owner is a aubjective standard ; it enables
the condemnee to present s myriad of factors that may or may not in
fact exist to enlarge his award, It opens the door to sham and £3brica-
tion, It has no limits, it has no control, By itself, it seriously weakens
the concept of **just compensation’’—*just' to the condemnor as well
a8 the condemnee. E
Experience has indicated that value to the owner is often an unwork-
able standard. Tn England from 1845 to 1919 the final criterion of som-
pensation, established by judicial decisions, was the value of the land to
the owner.* But in 1919, special parliamentary report pointed out
that the utilization of the formula ‘“valne to the owner’’ resulted in
entirely unpredictable compensation and excessive condemnation costs,
This criterion, the report asserted, often produced ‘‘highly apecitlative
elements of valne which had no real existence.”” 45 Ag a result of this
report, that country adopted the market value standard. It shonld be
noted here, however, that while Great Britain has adopted market valne
a5 the standard of compensation, Great Britain has also enactsd other
statutory provisions to allow compensation for losses in addition to mar-
ket value.* In addition the method of proving market value is far more
liberal than the method generally used in this eountry, e
On the other band, Canada fairly clearly has adopted valoe to the
ovmer as the final criterion of compensation. And in so doing, that na-
tion, unlike its neighbor to the south, has unequivoeally refused to
equate just compensation with market valne. In 1951, after a period of
some uncertainty, the Supreme Court of Canada in Woods Manufactur-
& Jnited States v, Chandler-Dunbar Co., 220 17.8. 63, 81 (1818), _
* Bes, 0. Unlted States v. Miller, 317 0.5, 388, 873 (1945 (“the owner 1s to be
but In as good podition pecuniarily as he would hove occupled {f his property

ura b gt teken™). " :

¥ LAURANCE, COMPULBORY PURCEASE AND COMPENSATION 62 (1852) ; MINTETRY OF Rx-
CONSTRUCTION, BRCOND RUPORT OF THE COMMITTAR DRALTNG WUH THR LAW AND
PRACTICE RELATING TO THE ACQUISITION AND VALUATION oF LAND yoR FPvarre
Porrosea B (Beott Rep. 1018). The basia reason for this standard wan the publla
distrust of private railroad entergr!m. Bes note 42 pupre. C7., Watkins, 4dp-

Praoticer in Great Britoin, 21 APFRAISAL J, 251, 253 (1953).

# LAVEANCE, o9, 0if, prg, note 44, E

L W, Rougt. Lid, v. West Suffolk County Counctl, {15551 2 ANl BE.R. 237 (LAY
poquisition of Land Act, 1815, S & 10 Gen. 5, ch. 57, § 3: Watkine Apprafsai

Practices in Great Britoln, 81 APPRATRAL J. 251, 263 (1053,
o Ihid, '




B

_ing Co. v. The King 47 enunciated the final eriterion and measurement

of compensation. There the court pointed out that the principles of

- eompensition as adopted in England (prior to 1919) ars now in effect

in Canade. Succinetly, in words adopted by the court, the final manner
of measuring compensation is that:

[T]he owner at the moment of expropriation is.to be desmed as
without title, but all else remaining the same, and the question
is what would he, as a prudent man, at that moment, pay for the
property rather than be sjected from it.4s

Agide from indicating that the value-to-the-owner criterion *‘does
not imply that compensation is to be given for value resting on
motives and econsiderations that eannct be measured by any economic
standard,’’ the court went on to clarify further its interpretation of
the measure of eompensation :

It does not follow, of course, that the owner whose land is com-
pulsorily taken is entitled only to compensation measured by the
scale of the pelling price of the land in the open market. He in
entitled to that in any event, but in his hands the land may be
capable of being used for the purpose of some profitable business
which he is carrying on or desires to carry on mpon it and, in
such circumstances it may well be that the selling price of the
land in the open market would be no adeguate compensation to
hira for the loss of the opportunity to carry on that business there.
In such a ease Lord Moulion in Pasioral Financs Association v.
The Minister [(1814) A C. 1088 at 1088}, has given what he de-
seribes as a practical formula, which is that the owner is entitled
to that which a prudent person in his position would be willing to
give for the land sooner than fail to obtain it.® -

The Canadian practice, therefore, as shown by this and other cases,®
in that if there is a diserepancy between the amount the owner eould
get on the market and the amount he would be willing to sell for, the
latter figure is the final determinant of compensation, This practice is,
at least from the American point of view, a radical standard. Ou ona
side, this eountry limits eompensation, at least in theory, to market
valne. In addition, present methods of proving value are generally ve.
stristed to the real property itself. On the other side, Canada not only
adopts value to the owner as the final determinant, but also allowa for
loss of ‘incidentals’’ and *‘disturbance’’ eosts and even adds an addi-
tional ten per cent to the award simply becanse the owner must move
againet his will.®* Furthermore, Canada, like England, permits & wide
variety of factors to be presented to establish market value,

4 fars1) Can, Ct, E04, [19611 2 D.L.R. 465°(1851).

4 at 598, masn.r..h.auu. :
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Although the fingl determinant of compensation in Canada is veloe
to the owner, it is to be moted that market value is still the basic
¢riterion for ascertaiming value. Thus the Canadian Supreme Court
has aaid:

The law requires that the market price of the land expropriated
should constitute the basis of valuation in awarding compensa-
tion.%2 :

It is, therefore, only when market value fails to indemnify the owner
and make him ‘‘whole’’ that resort is made to the final determinant—
value to the owner.

In instanees where there is no market value {generally serviee-type
property like & park, echurch, college campus, recreational eamp) % and
in rare other instances, American courts have awarded compensation
based on the value-to-the-owner ecriterion. Nevertheless, when courts
earve out excepiions to the market value formula or circumvent its
restrictions, they invariably siress that market value remains the gen-
eral standard of compensation ir eminent domain, Reeently, however,
some courts have frankly disearded the market value formnla when it
has failed to indemnify the condemnee for all his losses, particularly
““incidental losses.’’ For example, in Housing Authority v. Savannah
Iron & Wire Works, Inc,®® a Georgia case wherein the court allowed
for ‘‘good will,”’ the following charpe to the jury was approved:

I furiker charge you, genilemen, that the Conslitutional provi-
sion as to just and adequaie compensation does nol necessarily
restrict the lessee’s recovery to markei value. The lessee is en-
titled to just ond edequaie compensation for his property; that
18, the value of the property to him, not sts value io the Housing
Authority. The measnre of damages for property taken by the
right of eminent domain, being compensatory in its nature, is the
loss m&ined by the owner, taking into consideration all relevant
factors.

And in 1958 the Florida Supreme Court allowed for moving costs,
thongh recognizing that the weight of authority was clearly against
it deeision.®” The court said:

Although fair market value is an important element in the
compensation formula, it is not an exelusive stendard in this juris-
diction. Fair market value is merely & tool to assist us in deter-
mining what is full or just compensaiion, within the purview of
our constitutional requirement’s -

@ Toronto Sub. Ry. v. Hverson, [1817) B4 Can. Sup, Ct. 305, 419, 2¢ D.L.R. 481, 438
(1917). See aiso The Klng v, Trust Co., [1945] Can. Exch, 115, 121,
[1945] ¢ D.L.R. 563, 587 (1D46).

& Winchester v, Cox, 130 Conn, 106, 28 A.2d 693 (1942) k) ; Idaho ete. Ry, v.
Columbia ste. Synod., 20 Idaho 588, 118 Pac. €6 (1911)“?&;] eie CRITIPUS) ; ﬁgw-
ton Girl Scout Council v. Masgachusetts Turnpike Authority, 335 Mass 183, 132
M.E .24 769 11858} {recreational camp); In re Slmmons, 157 N.¥. Supp. 940, 244
{( ?&:pi 7?31%:;02)'1 ch‘unilsh jls.ae Housing Authority of Shreveport v. Green, 200 La.

Comment, Eminent Domain Tauations in an Age of Redevelopment: Incidenis

Logaes, 57 Yale L.J. 61, 856 nn.108, 110 (1967). :

=91 Ga, App. 881, B7 H.E.2d 871 (1955), The conrt admitted that the market value
formula iy the general measure of damages. However, pniike almost any other
case at that time, it did not state that zpecial conditfons need (o exist to set
market vajue aside. Rather, f.howienara.l siandard was t0 be discarded ir it
tajled to give fair and resgonable ue to the owner,

“Id at §84-85, 87 at 8T6.
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Both of these decisions, and especially the language employed, are
- uuusual, It ja too early to suggest that they represent a definite trend in
American law. Both clearly represent, however, a generally hald belief
that the present strietures of the market value formula often prevent
Jjust compensation. : '
. The market value standard has been attacked from still another
point of view : its alleged objectivity. Courts are reluctant to go beyond
the market value system for fear of ereating a wilderness in place of
a standard of symmetry. But this overlooks serjons imperfections in
the existing standard, for often the application of market value *‘in-
volves, at best, a guess by informed persons.” 5 The market value
system produees radically inconsistent results. A 1032 study of con-
demnation practices in New York City illustrates that in practice
market value is far from objective: expert appraisals made for the
eondemnor and for the condemnee generally varied about 100 per
cent.® Analysis of data on more recent Massachusetts takings reveals
& more startling inconsistency. Not only do the figpres confirm the New
York findings (the difference between appraisals averaging 56 per cent
and ranging to a maximum of 571 per cent) but they represent the
estimates of two or more state experts, each acting on behalf of the
condemnor and apparently lacking the conflicting interest that might
be szm‘il to underlie the divergent estimates of the earlier New York
study, ‘

But we must conclude that, despite its inherent weaknesses, the
market value system should be retained as the basic criterion, First,
despite its limitations, it is probably more objective and ascertainable
than either of the alternatives.®® Second, it usually has at lesst a
rough correlation with valwe to the owner—indemnity®® Last, ke
standard can be improved in both regards. In the final analysis, the-
market value standard must be retained for the lack of & better.%

The problem is not answered by this conclusion, bowever; it merely
raises other problems. The effort to insure just compensation in light
of the retention of market value can take two fairly distinet approsaches.
First, the syatem can be improved by strengthening the methods of
presenting and proving, in & court, the elements of market value, i.c.,

— - the valus of the property taken. This is the ““internal’’ approach. .
e ®vidence - prineipally directed along such a path. A second approach for
study was msuring just compensation, the ‘‘external’’ approach, is not conoerned

with the evidentiary mechanies of arriving at market value. Rather it
is directed toward those matters that shonld or should not be included
as elements of just compensation in addition to the market value of
the property taken, such as moving costs, lost profits, access and “poise.

% United States v. Miller, 317 U.S. 869, 375. (1943),
d ON LAW AND PROCEDURE IN COMDEMNATION tv (15383,
® wmm:f:mgul 81, 73 1('{‘9“5?1 '# i an dgo of Re te o
ALR L. 61, .
- :Ihrke?:"alue. likze the appralser in condemnation cases, may often be characterized
&8 “that scoundrel whe stands batweon the landowner and pudden wealth.”
: ?b’ul.' BONIRIURT, 0p. ¢if. supra note 24, at 447-43; 1 OmouL 79,
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These matters shall be examined in subsequent studies.%* For now, it is
important to keep these distinctions in mind. '
Before turning our attention to the internal problem created by the
market value standard, we may briefly direct ourselves to the considera-
tion of whether the pertinent statutes in this State, which -presently
make no reference to wmarket value but merely cgll for ‘‘value’’ and
“*aetnal value,”” should be amended to include the marke! value term.
As pointed out above, both in England and in a minority of states the
market value term is employed by statute as the basic measure of com-
pensation. Yet, Celifornia, like other states without such statutory
language, has adopted by judicial interpretation the market value
standard, equating ‘‘value’’ with market value. Presuming that we are
retaining the market value standard as the basic eriterion, it wonld
seem proper to iclude in the statute the substentive law as it exists.
It would help to resolve the doubts of those who question the legal
justification of msing this standard; and provision could be made for
those cases in which there is no market valne. More important, however,
it might help to avoid confusion that could arise in ascertaining an
award figure should just compensation be made to jnclude factors not
within the market value formula, such as incidental losses. These latter
factors could be separately spelled out in other statutory provisions;
precedent for this statutory methed exists in England.®®
On the other hand, it is not necessary to include the term ““market
value'’ in the statute sinee it exists by judicial adoption. Moreover, in
support of the status quo of silence in this regard, it might be said
that the inclusion of this term might raise other problems, particularly
in those cases where there is no market value for the property and
conrts have found it necessary to resort openly to the value-to-the-
owner criterion. More important, however, it is believed that it would
be wiser to make this change only in conjunction with a complete re-
eodification of the laws of condemnation in this State. . ‘

®The term “Incldents! losses” is used nerein to desaribe non ‘galua.i lossea to the
demmne ving

<] 1ost profite ané good will. Thess lorsea usuall

P S e ::ftl?: foe in t n. :: n courts label such losses "eunuo—y
satial.” “Consequential s " how:“r, ? r::;oro Rpgr éag; for :lm[bh%g

is taken, f:lo:har tyr'lpa of alzo often mullaar oalled “‘consequentlal,’

s .
urs | rtin] taking cases, The proper term to designate the
i m:it 335’3’ o € ra:ir {a “weverance damagea'’

to_the ue not taken
- Sealorcqullltion of Land Act of 1819, § & 10 Geo. 5, ¢h. B7. B 2.




