#36.52 3/16/72

First Supplement to Memorandum 72-27

Subject: Study 36.52 - Condemmation (Partisl Take)

This supplement to Memorandum 72-27 collects background material re-
lating to partial takings that should be of assistance to the Comnission in *
making decisions in this area. Some of the material has been previously
distributed, some is new.

Other materials that have been previously distributed thst are not col-

lected in this supplement because they are of marginsl utility at this point

are: Haar & Hering, The Determination of Benefits in Land Acquisition,

51 Cal. L. Rev. 833 (1963),and A Study Relating to the "Larger Parcel" inm

Eminent Domain (1961}, prepared for the Commission by its former consultent.

A Dbrief synopsis of the items collected in this supplement follows.

{1) A Study Pertaining to Benefits in Eminent Demain Proceedings (1961)

has dbeen previously distributed. It was prepared for the Commission by its
former consultant. This study provides s thorough treatment of the law re-
lating to benefits and its evolution. It eriticizes the Californis law that
peruits special benefits to be offset only against damages to the remainder.
The study suggests that special benefits be offset agmsinst both dameges to
the remainder and the value of the take.

(2) Gleaves, Special Benefits in Eminent Domain: Fhantom of the Opera,

40 Cel. 8.B.J. 245 (1965), demonstrates the peculiarities of the "general”-
"special" benefit distinction end the uncertainties it engenders. The author,
citing earlier Commission work in this areas, recommends the rule that special
benefits be offset asgainst both damages to the remainder and the value of

the take.



(3) Connor, Valuation of Partial Taking in Condemnation: A Need for

legislative Review, 2 Pac. L.J. 116 (1971), has been previocusly distributed.

The article illustrates the numerous mechanicel problems and inequities thsat
may arise under the California method of valuing the part tsken and then
estimeting damages and benefits to the remainder. The author recommends the
adoption of the rule that apeclal benefits be offset against both damages to
the remainder and the value of the take.

(4) Beatty, The Eminent Domain Procedure Act, 32 Kans. Bar Ass'n J. 125

(1963), describes the effect of the new Kansas statute, which is a strict
before-and-after test, in this excerpt. The author concludes that simplicity
of operation will be a major benefit of the adoption of this test, enabling
the direct computation of severance damsge rather than the complex method of
totaling up the part taken, damages, and benefits, as is done in California:
Under the old law we have been operating like the statistician
for the Department of Agriculture. Be was sent into the state to
count the cows. The method he was using was to count the "tits" and

tails and divide by five. Under the new law, we will count the cows.
[32 Kens. Bar Ass'n J. at 132.]

(5) The 1972 "Little Hoover Commission" report on Division of Highways'

excess property practice illustrates some of the difficulties that may arise

if condemncrs are required to take more broperty than is needed for the
project. This problem is discussed in more detail in Memorandum T2-27.

Respecifully submitted,

Nathaniel Sterling
Legal Counsel
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A STUDY PERTAINING TO BENEFITS
IN EMINENT DOMAIN PROCEEDINGS*

*This study was made for the California Law Revision

Commigssion by the law firm of Hill, Farrer & Burrill, Los Angeles.

C No part of this study mavy be published without prior written

consent_of the Commission,

The Commission assumes no respongibility for any statement’

made in this study and no statement in this study is to be

attributed teo the Commission. The Commission's action will be

reflected in its own recommendation which will be separate and

distinct from this study, The Commission should not be considered .

ag_having made a recommendation on a particular subject until the

final recommendation of the Commission on that subject has been

submitted to the Legislature.

Copies of this study are furnished to intergsted persons

solely for the purpose of giving the Commission the benefit of

the views of such persons and the study should not be used for

any other purpose at this time.




A STUDY PERTAINING TO BENEFITS
IN EMINENT DOMAIN PROCEEDINGS

INTRODUCTION

This study concerns {itself with an analysis
and interpretation of Section 1248(3) of the Code of
Civil Procedure and Article I, gection 14 of the Cali-
fornia Constitution as they pertain to the problem and
treatment of benefits in arriving at just compensation
in condemnation actions.

Section 1248(3) which has been on the statute
books for almost ninety years, reads as follows:

"81248, Hearing: items to be ascertained
and assessed

3. Benefits. Separately, how mach the
portion to be condemed, and each estate or
interest therein, will be benefited, if at
all, by the constructiagn of the improvement
groposed by the plaintiffs; and if the

enefit shall be equal to the damages asses-
sed under subdivision 2, the owner of the
parcel shall be allowed no compensation ex-
cept the value of the portion taken; but if



the benefit shall be less than the damages
so asgessed, the former shall be deducted
from the latter, and the remainder shall
be the only damages allowed in addition to
the value; . . . "

At approximately the same time that the Legis-
lature enacted Seétion 1248, the people of the State
adopted the constitutional provision of Article I,

Section 14, which includes an important dictate as to

the treatment of benefits in certain condemnation actions.
That constitutional provision, part of which was dis-
cussed in detail in a prior study in this series, reads
as follows:2

""Private progerty shall not be taken
or damaged for public use without just
compensation having first been made to,

or paid into court for, the owner, and no
right of way or lands to be used for
reservoir purposes shall be appropriated

to the use of any corporation except a
municipal corporation or a county or the
State or metropolitan water district,
municipal utility district, municipal water
distriet, drainage, irrigation, levee, re-
clamation or water comservation district,
or similar public corporation until full
compensation therefor be first made in

money or ascertained and paid into court
for the owner, irrespective of an ,
benefits from any improvement proposed by
such corporation, . . .

[Emphasis added]
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In most instances the subject matter of this
study and the question of benefits in general arise in
partial taking or severance situations.3 The problems
and difficulties of ascertaining the proper measurement
of just compensation when benefits are involved are, in
reality, of the same nature as those involved in measur-
ing just compensation when damages are present, In
other words, the problems studied here are on the other
side of the coin from those arising under Code of Civil
Procedure §1248(2), pertaining to severance and conse-
quential damages.

We have seen in prior studies that, despite
the fact that the courts have often iterated that a con-
demnee should, insofar as possible and feasible, be left
no worse off after the taking than he was before,4 they
have not rigidly adhered to this principle. Thus, to a
great extent condemnees must bear, without remuneration,
incidental losses, many consequential losses, and all
types of general damages, to say nothing of acute hard-
ships they must suffer when the interference with their

property rights is designated as an exercise of the police

power, But, by the sawe token, the courts do not always
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examine the treatment of benefits so as to guard
against the condemnor's being unduly burdened by ex-
cessive costs in condemnation actions.

Since World War II, probably more has been
written about the topic of benmefits than about any
other single area of eminent domain.5 And yet, there
probably remains more controversy, a greater deal of
inconsistency, and a wider variation in the treatment
of this subject among the various jurisdictions in
this country than exists in any other particular aspect
of condemnation law.

One fairly exhaustive review of the treatment
given the problem of benefits by the courts may be
found in a 300-page annotation published in 145 A,L.R,
1-299 (1963).6 Since that review as well as a number
of other major articles have set forth a detailed ac-
count of the courts' treatment of the subject, this
ﬁtudy will try to summarize the writings in the field,
to focus upon the primary issues involved, and to re-
solve the conflict insofar as possible. No attempt
will be made to embark upon a rehashing of the detailed

research that hag already been done on the general

problem.



I. PRELIMINARY FACTORS IN THE

TREATMENT OF BENEFITS

in order to appreciate the difficulties in-
volved in resolving the plethora of problems connected
with this subject, two factors must initially be noted.,
First, the different methods or formulas adopted by the
courts for ascertaining just compensation in severance
cases are an integral part of and are to some extent
determinative of the extent and treatment of benefits,
Second, the definition or definitions utilized for
distinguishing between special and general benefits are
of eritical importance, particularly from a practical
point of view.

A, The Various Formulas For Determining

Just Compensation in Severance Cases
It appears that in practice the different

formulas that are utilized for determining just compen-
sation in the various jurisdictions do not demonstrably
reflect a significant variation in the amount of the
awards that each jurisdiction finally arrives at. The
formulas, nonetheless, are of appreciable importance in

any discussion of benefits. Indeed, in theory, when
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benefits are involved, the different formulas should
bring about appreciably divergent awards, The courts,
however, apparently have not been governed by the
strictures of the particular theory of compensation
that they purportedly are adopting.7 As a result, a
logical approach to the problem is often lacking. But,
in order properly to understand the possible alternative
solutions available to the broad problem of benefits,
it is first necessary to look to the formulas adopted,
at least in theory, by the courts in determining just
compensation in these instances.

Succinctly, there are three basic tests fox
measuring just compensation in severance cases. The
third of these tests is an involved and complex one
which has been adopted in the State of Louisiana but
nowhere else;8 and it will not be further discussed.
The two major formulas utilized in the United States
are:

(1) The value of the entire property before
the condemmation less the value of the remainder after
the condemmation measures just compensation; this test

is generally referred to as the "pefore and after' test.



(2) The second formula, apparently adopted
in the majority of the states, makes just compensation
equal to the value of the part taken plus damages to
the remainder. It may be referred to simply as the
“value plus damages' method.

Theoretically, in the vast bulk of severance
actions, assuming the complete absence of benefits,
each of these three formulas should produce the same
result., While the authorities seem to prefer the
“hefore and after' test {because of its simplicity),

a proper application of any of these methods shouldl
not produce any divergent results -again, save for the
consideration of benefits. The treatment of benefits,
however, is radically affected by the adoption of one
formula in lieu of another -at least from a theoretical
gtandpoint.

The "before and after' test, logically ap-

plied, requires (both special and gpneral)lo benefits

to the remainder to be deducted from the award -in other
words, these benefits may diminish not only the amount
of the damages to the part of the parcel that remains
but may likewise diminish the amount of compensation
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for the part taken, i.e., ''value'. As the West

11
Virginia court in Guyandot Valley Ry, Co. V. Buskirk

stated:

“"Literally enforced, this rule would

plainly charge the land owners with

all benafits, general as well as

special and peculiar ., . . "

The "value plus damages' method, on the
other hand, logically should bring &bout different
results. Under this theory, the compensation for the
part taken, being separately assessed, reasonably and
inferentially may be immune to any deduction because
of any benefit accruing to the reméinder due to the
improvement. Indeed, this latter method, in the ab-
sence of qualifying statutory language, may not even
necessitate that benefits be set off from the damages
to the remainder.

But, as will be seen shortly, the courts
have not literally followed the dictates of the
theories they are purportedly propounding. And the
rules are hardly even guideposts.

The California position regarding the two
formulas -the value plus damages method, and the before
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and after test- is now at least in theory fairly
clear, Based upon CCP 1248, California adheres to
the majority formula: value plus damages. Prior to
the 1872 statute, however, California seemingly had
adopted the "before and after" test.lz

B. The ''Distinction' Between Special and

General Damages

Wwhile the differentiation between the juris-
dictions regarding the method for determining compen-
sation in severance cases is largely theoretical, the
variation in treatment betﬁeen special and general
damages has very practical significance. Indeed, the
manner in which a jurisdiction approaches this problem
is quite often decisive of the primary question as to
whether and to what extent benefits should be offset,
Some jurisdictions so restrictively interpret special
benefits that the rule they follow permitting only
special benefits to be offset against damages has

‘little meaning, Contrariwise, other jurisdictions

broadly interpret special benefits, resulting conse-
quently in the deduction from the award of what other

13
courts would describe as general benefits. Clearly,

10
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therefore, the formulas for distinguishing between
general and special benefits are crucial.

Unfortunately, acceptable statutory defin-
itions of these terms defy human endeavor. Each
particular taking is peculiar and unique and escapes
a neat pigeonhole. Most authorities, therefore,
resign themselves to loosely worded standards.la As
Justice Holmes once stated:15

"It may be that the line between special
and general benefits is fixed by a some-
what rough estimate of differences. But
all ilegal lines are more or less arbi-
trary as to the precise place of their
incidence, although the distinctions of
which they are the inevitable outcome
are plain and undeniable,"

But even the vague definitions adopted are
often in conflict with each other, so much so that
the broad question of benefits, already described as
a8 "bewildering complexity"}ﬁ is further aggravated.

Among the numerous definitions propounded
by the courts and the authorities are the following:

NICHOLS states:l7

"General benefits are those which arise

from the fulfillment of the public object

which justified the taking, and special
benefits are those which arise from the

11



as follows:

peculiar relation of the land in
question to the public improvement.'

ORGEL writes that::18

“"The courts draw a distinction be-
tween special benefits amd general
benefits, lacingain the former group
those benefits that result in
increases in value of Earticular
progerties directly affected the
taking and classifying under the
latter headin§ thoase benefits that
accrue genera iy to the public at
large."”

The Alabama court expressed the distinction
19

"There is a well-recognized distinction
between general and special benefits.
The former is that whic 1895332196 by

the general public of the c ty,
through which the hiﬁhway passes,
whether it touches their prog;rty or
not. An improved system of highways
generally enhances all property which

s fairly accessible to it. But that
which borders it, or through which it
extends, has benefits by reason of that
circumstance which is not shared by

thogse which are not so situated.”

20

The authors of a recent law review Note add:

"special benefits are defined as those
that accrue directly to the particular
tract in question because of its peculiar
relation to the public improvement.
General benefits are termed as those that
acerue to lands generally in the vicinity
because of the improvement."

12




An Illinois court, however, refused to so

1imit special benefits. It stated:21

"Special benefits do not become general
benefits because the benefits are common
to other property in the vicinity., The
fact that other progerty in the vicinity
of the proposed railroad will also be in-
creased in value by reagson of the con-
struction and operation thereof furnishes
no excuse for excluding the consideration
of special benefits to the particular
groperty in determining whether it has

een damaged and, if it has, the depreci-
ation in value.,"

The California courts, following Beveridge

v, Lewis,22 a 1902 case, appear (at least, until very

recently) to have adopted a broader scope of general

benefits.

- gstated:

In that case, the California Supreme Court

"Benefits are said to be of two kinds,
general and special. General benefits
consist in an increase in the value of
land common to the community generally,
from advantages which wlill accrue to
the community from the lmprovement.
(Lewis on Eminent Domain, sec. 471).
They are conjectural and incapable of
estimation, They may never be realized,
and in such case the property-owner has
not been compensated save by the
sanguine promise of the promoter.

"Special benefits are such as result
from the mere construction of the im-
grovement, and are peculiar to the land
n question . . . "

13




A

4

The above statements are but a few of the
ﬁultitudinous definitions and distinctions adopted
by the courts and authorities. They are gsufficient
to show, however, that the vagaries surrounding this
problem cannot easily be ignored or rectified.

Upon further analysis, it seems that
almost all courts hold that a public improvement
which affects and is common to the entire commumity
and which is enjoyed by the public at large may
yield only a general benefit. Thus, a benefit which
might attract and increase population or increase
prosperity or which might improve business activity
throughout the community is almost always designated
as a general banefit.23 This type of community bene-
fit causes little difficulty., Furthermore, at the
other end of the spectrum, all courts would agree
that a benefit which is peculiar to the particular
property owner or has a direct and unique effect
upon the particular land is a special benefit.24

Again, however, numercus benefits resulting
from public improvements may not be easily placed in

either of these two categories, Thus, in addition to

14
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the “community" and "peculiar” standards, many courts
often resort to a third standard: Whether or not a
particular benefit affects a neighborhood. 4And it is
the latter test that causes thelmost difficulty. On
the surface, this is a geographical measuring device
and those courts that follow it.uaually label such
neighborhood benefits ag general benefits, However,
numerous courts refuse to hold a neighborhood benefit
48 a general one, merely on that basig alone.zs

And so, in the final analiysis, the problem
remains as nebulous as ever, even when it is broken
down as the courts sometimes try to do. The myriad
of situations that do not easily lend themselves to
labels virtually requires that the interpretation of
these vague standards be left to the courts to be de-
lineated on a case-by-case basgis, Statutory provi-
slons can hardly Provide relief in this particular
aspect of the problem.

Thus, while an understanding of both the
theoretical formylas for arriving at just comvensa-
tion in severance cages and the elusive distinctions

between general and special damages adopted by the

15




courts is vital in order to appreciate the overall

problem of benefits, neither consideraticn is con- ?
ducive to resolution of that problem. Consequently, é
we shall turn our attention to other factors in- |
volved, based upon the presumption that the courts
will continue to follow the general pattern of dis-
tinguishing between special and genmeral damages as
they have in the past. We also assume that the
theoretical formulas for ascertaining just compensa-
tion in severance cases, will also continue to have
little effect one way or the othexr upon the proper

treatment of the problem of offsetting benefits.

I1. THE TREATMENT OF BENEFITS:
AN HISTORICAL BACKGROUND

In prior studies we have seen how the law
of condemnation was molded and shaped in the Nine-
teenth Century. It is now apparent that many of the
doctrines and formulas propounded a century ago are
today atavistic. Indeed, in some areas of condemna-
tion law, for example, the denial of incidental

losses,26 the restrictions imposed can no longer be

16




rationally defended or at least cannot be supported
by the rationale set forth at the time of their adop-
tion, Similarly, it is clear that the treatment of
benefits in arriving at compensation were evolved at
the time that the railroad had a marked effect upon
the economy in general, and upon the law of eminent
domain in particular; and though the railroad is of
less importance in today's economy, and has even less
direct practical effect upon the modern condemnaticn
scene, its iwprinter remains as indelible as ever on
the law of condemmation.

Early in this nation's history, takings were
few and those which did occur generally involved um-
claimed and unimproved property or land governmentally
owned. Since the primary object of condemmation was
the construction of roads, and since such roads were
of considerable benefit to the landowner, usually no
compensation was asked by him for the taking of his

27 Until the latter part

property for this purpose.
of the Nineteenth Century in the United States, as a
result of these factors, the question of offsetting

benefits hardly ever arose and its implications seldom

17




were realized.

Priﬁr to any significant condemnation activ-
ity in the United States, England began to witness a
necessity for extensive takings, ushered in by rail-
road development. Sirice "compulsory acquisition" in
that courtry was used primarily for the benefit of
profit weking railroads, both the courtz and the
public became sympathetic in their view of the treat-
ment to be afforded the condemnee.28 Not only did
the condemmaticn law in that coumtry grant liberal
compengsation allowance to the condemnee,29 but it
also made a significant distinction in the amount of
compensation available to the condemnee depending upon
the nature of the condemning ertity. For example, the
law at that time in Englard prechibited the special
adaptability of the condemned property to be taken
into consideration in arriving at compensation if the
taking was for a purpose which could be accomplished
only by resort to statutory powers. This restriction
on compensation, however, only aﬁplied to condemna-
tions by governmental agencles; privately owned cor-

porations with the power of condemnation had to pay

18



for this "special val.ue“.3B

When railroad development was at its height
in the United States in the latter part of the last
century, many courts refused to set off general bene-
fits and, in some instances, both general and special
benefits, from the compensation award, "influenced by
the circumgtances that the condemning corporations
were usually privately owned enterprises.“31 The
great bulk of takings at that time, it appears, were
made by railroads. A North Carolina court summed up
the differeatiation accorded between private and

- 32

public condemnors thus:3

“The distinction seems to be that where

the improvement is for private emolumeunt,

as a railroad or water Eowar, or the like,

being only a 2pasi-pub1 ¢ corporation,

the condemmation is more a matter of grace

than of right, and hente either no deduc-

tions for benefits are usually allowed, or

only those which are of special benefit

to the owner, but where the property is

taken solely for a public purpose to an
only the actual damages, after deducting

all benefits, either special or general."
Concurrently with the position taken by the
courts in discriminating as between private and public

condemnors, many state legislatures adopted statutes

19




and many other states adopted constitutional provisiouns
prohibiting the offsetting of benefits when property
was being condemmed by other than governmental units.33
During this period, which reached its height in the
1870's, California also emacted a constitutional pro-
vision, similar to that being adopted in other states,
which stated that private condemmors had to pay full
compensation "irrespective of any benefits from any im-
provement proposed by such t:m':gpm'm:i.tm''.Ml “The reason
for this constitutional provision was enunciated by the

courtsin the Beveridge case. There, the court said it
3

was:

“"satisfied that in 8 prgceeding to condemn
a right of way, at least by a corporation
other than municipal or by a natural person,
such benefits cannot be set off against
damages to lands not taken undexr our present
constitution, Prior to the adoption of the
preseant constitution the supreme court had
decided, in & case where it was found that
there were no special benefits, but only
general benefits, as I have defined them,
that such benefits could be set off against
damages and that by this rule the ownex was

fully compensated. (California Pac. R. R,

Co. v. Armstrong, & . 85.) By section
, involve Te, I believe the people in-

tended to overrule this case and other like

decisions, so far as applicable to private
railroad corporations.”

20



During the same time, many states, includ-
ing those that were adopting constitutional provisioms,
also enacted statutory provisions regarding benefits;
and influenced by the fact that the great bulk of
takings were by railrocads, most of these statutory
enactments sought to limit the power of the.condemnor
to offset benefits.36 From out of this welter of con-
stitutional and statutory "reform' the law of benefits
was propounded. Oftentimes, the primary purpose of the
enactment of this legislation -to restrict private con-
demmors- was ignored. In other instances, both the
statutorj and constitutional provisions were given
little, if any, effect.

We shall examine more closely the evolution
of these statutory and comstitutional provisions in ,
California. But before turning to both that aspect of
the problem, as well as the divergent positions taken
by the various jurisdictions, it is important to con-
clude this section of the discussion by noting that re-
gardless whether the law of benefits resulted from
court made law, from constitutional enactment or from

statutory revision, from all quarters almost everyone

21



seemed to be influenced by the fact that most takings
were for the benefit of railroads and other private

condemnors.

11I. THE PRESENT TREATMENT OF BENEFITS
THKOUGHOUT THE UNITED STATES AND
THE STATED POLICY JUSTIFICATIONS

FOR THE DIVERSE QQQESES
A. "The Law' In The Various Jurisdictions

A number of commentators and studies have
sought to classify the various jurisdictions in the
United States as falling under one or another of the
many categories that exist regarding the offset of
benﬁfits.37

hava proven misleading and inaccurate. Part of the

Repeatedly, however, such clagsifications

reason for these failings has been that quite often
the courts themselves are far from clear as to the
rule in their own jurisdictions and their opinions
are hardly edifying., Still another reason is that
statutory provisions are often interpreted quite dif-
ferently than one would imagine froem a careful read-

ing. Lastly, many of the prior decisions and original

22



statutes are no longer given much effect and, indeed,
are even today being altered.

For example, the State of Wisconsin has been
classified by some recent commentators38 as falling
within that class of jurisdictions that permits the
offsetting of both general and special bemefits not
only from the remainder but from the part taken as
well. Whether that determination was ever accurate or
not, a 1960 Wisconsin statute clearly states that only
special benefits are to be offset, and then only as

against the remainder.39

In West Virginia, the stat-
ute states that all benefits may be deducted from the
amount of the damages to the remginder;“o yet, the
courts in that State appear to have permitted only
special benefits to be offset against damages.al And.
another iliustration of the inherent difficulty of
categorizing in this area of condemnation law is the
fact that both recent and older authorities have in-
dicated the State of Alabama permits the offsetting
of both general and special benefits against both
value and damages.42 The courts in that State have

pointed out that that classification was inccrrect:“3

23



Based on the foregoing, it is understandable why
still another authority has indicated that it is
impossible to classify almost one-half the States
of the country in regard to their positions on
this quastion.ah

It is, therefore, with reservation that
we present even a rough classification of the posi-
tion of the States regarding the offsetting of bene-
fits. The reader should recognize that the follow-
ing categories and the number of States that belong
under each are somewhat indefinite.

In general, it may be said that there are
five notable but different routes followed by the
various jurisdictions in the country in the matter
of offsetting benefits: |

1. BRenefits -both sgegi&l and general-
cannot be offset either against damages to the re-

mainder or against the value of the part taken.

Only a few states appear to follow this

45
rule, Mississippi being the chief among these.

2, Special but not general benefits may
be offset against damages to the remaining part but

24



not_against the value of the part taken.
Approximately one-half the states appear to
abide by this formula, including California.

3. Both special and genpral benefits may be

offset against damages to the remainder but may not be
offset against the value of the pa?t taken.

This procedure appears to be followed in the
State of New York alone.46 West Virginia seemingly
adopted it in a 1933 statute but the courts of that

State have limited its application.47

4, Special but not genegal benefits may be
offset against both damages to the remainder and

against the value of the part taken.

Some authorities have indicated that this is
the majority position but, upon close analysis, approx-
imately 14 jurisdictions, including the Federal Govern-

ment, adhere to it.48

5. Both general and special benefits may be

offset_against both damages to the remaining part and
the part taken.

1t is doubtful that more than two or three

states adhere to this rule.‘g Like its counterpart

25



--the policy of prohibiting any offset of benefits--
on the opposite side of the spectrum, few courts are
prone to enforce it,

The above, as indicated, are the major class-
ifications; a few other states have adopted hybrid
rules depending on the nature of condemnor, or upon

whether the damage is of a severance or consequential

type.50

B. The Conflict In Policy Between The

Divergent Rules
In the final analysis, despite the varie-

gated paths followed by each of the states, the con-
flict between them may be summed up as follows: Should
benefits be offset? And, if so, to what extent? And
what kind, if any, benefits should be so offset?

The few jurisdictions that by statute or
court decision refuse to allow any offsetting of any
benefits dé so primarily based upon their interpreta-
tion of the Constitutional mandates in those states
that just compensation be made, coupled with the lack
of any constitutional directive to deduct for bene-

fits.51 At times, they appear to buttress this posi-

26
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tion by asserting that the various constitutions must
be interpreted so as to compensate the condemmee in
money; that benefits may not be utilized in lieu of
money. This argument was advanced almost one hundred
years age in the Minnesota case, where one dissenting

justice stated:s

"If the legislature has the right under
our Constitution to say that a party may
be compensated for his land taken for
public use, in 'benefits', it may also
say that he may be compensated in oxen,
sheep, provisions, or tobacco, OT in any
other useful or useless thing. Either
they have no power, or unlimited power,
to designate the currency or commodity
in which payment may be made. To my mind
it sea?s glear thatdtgz ﬂons;itution

roper nterprete ves them no power
gn the gremises. When the public ogoa
corporation takes the prpgerty of an in-
dividual, it becomes indebted to him for
its value, and should pay that debt in
that which by the law of the land would
be deemed a lawful tender in payment of
any other debt."

And as the Chief Justice of the Supreme Court of

Michigan, a little later, stated:53

9] cannot believe that the framers of
our Constitutions, either state or
national, which provide that private
property shall not be taken for public
use without just compengation therefor,
and that 'private property shall not
be taken for public improvements in
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cities and villages . . . unless the com-
pensation therefor shall first be paid,’
ever anticipated that such compensation
could be made up of benefits to the owner
entirel sgeculative in icharacter, the
value of which should be estimated by

ergons whose pecuni interests would

duce them to place the lowestaﬁg:sible
value upon the property to be t , and
the highest appraisal on the benefits
claimed. The compensation intended by
these provisions of our Constitutions is
the fair cash market value of the P-
erty to be taken, and the payment intended
is required to be in the legal currency
of the country, and it should make no
difference what incidental benefits the
owner may be thought to derive."

As will be pointed out later, whatever merit
there is in this argument is really only applicable
to offsetting benefits against the value of the land
taken; it would not appear to have any proper applica-
tion to offsetting benefits as against damages inso-
far as it is difficult, if not impossible, to ascer-
tain the value of the remainder without assessing
benefits,

More cogent, however, is the general argu-
ment sustaining the position of these jurisdictions:
A condemnee is not to be put in the position after
the taking any worse off than his neighbor who has
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sustained no injury. Under this latter line of think~
ing, the offsetting of any benefits, whether general
or special, would relegate the condemnee to a less de-
sirable position than his neighbor, for if the condennee
must "pay" for benefits and his neighbor is able to
receive those benefits for free, the condemnee is put
in a worse position. Quite frequently, neighboring
iand owners are able to receive special as well as
general benefits for a public improvement and yet
these benefited land owners need not pay any special
assessment and need only contribute to the benefit as
general taxpayeras.

The crux of the above rationale is that a con-
demnee should be accorded compensation in relation to
the benefit attained and injury sustained by his neigh-
bor. Thus is created what has been termed an "island

54 it can be seen upon reflection that this

of equity'.
principle, while not necessarily in conflict, 1is some-
what inconsistent with the principle of indemmity which
heretofore has been considered the goal of just com-
pensation. The principle of indemnity connotes that

the condemee, after the taking, shall be put in the
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position pecuniarily as good as he would have been
had there been no taking at all., The "island of
equity" theory, however, broadens the indemnity
principle by superimposing upon it not only that the
condemnee will be left in no worse position than he
otherwise would have been but for the taking but,
also, that he will be left in a position no worse
than his neighbors.

We shall later return to a further examina-
tion of this dichotomy but before doing so it is well

to point out what one writer, critical of this adden-

dum to the indemmity principle states:55

"Our system of justice embodies the idea
that one wnit, whether it be human,
corporate, or political, is in litigation
with another, the tribunal can do no more
than create justice between the ggﬁgies
to the proceeding; where the con ee

8 received, he should pay his benefactor
(in the form of a deduction), and should
not be heard to complain that some third
person received but was not required to
pay.

56

Similarly, in 1855, Georgia court stated:
"what matters it if others have been
benefited? They are ng no issue with
those who construct the public work, But

he whose land has been taken is making
such issue, and the duty has been devolved
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on his fellow citizens of ascertaining
whether or not he has been injured, and
if so, how much. And can they say he
has been irjured and is justly entitled
to compensationf if they find he has
been benefited?”

The main battlefield in the war of offsetting
benefits is between those jurisdictions that permit or
prohibit benefits to be offset against the value of the
land taken. In this instance, of course, the reasoning
of the minority courts that refuse to offset any bene-
fits is somewhat more applicable, Indeed, while few
jurisdictions accept this rationale insofar as it ap-
plies to prohibiting the offsetting of benefits against
damages, apparently a majority of the states are will-
ing to adopt such reasoning in regard to offsetting
benefits against the value of the land taken. The con-
clusion of most courts in such instance is, as express-
ed by an Alabama court:57

“The party whose land is taken should
certainly be paid in full for the land
actually taken, without regard to any
benefits accruing to the remaining
lands; but, when the party seeks to
recover for the injury or damage to the
remaining lands, it is difficult to see

how it can be said that any damage has
been suffered by reason of the change
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of grade and making of the sidewalk,
if the net result of that work has
been that the land has been benefited,
and not deteriorated, in value."

But a number of jurisdietions, both adhering
to a strict indemnity concept and récognizing a
purported theoretical inconsistency between allowing
an offset against the remainder but not against the
value of the part taken, permit benefits, of one sort
or another, to be offset against the entire award.

The leading case permitting the offset of special

benefits against the entire award is Bauman v, Ross,sg

decided by the United States Supreme Court. This case,
enunciating the federal rule, states:

"'The just compensation required by the
Constitution to be made to the owner is
to be measured by the loss caused to him
by the appropriation, He is entitled to
receive the value of what he has been de-

rived of, and no more. To award him

ess would be unjust to him; to award him
more would be unjust to the public,

Consequently, when part only of a parcel
of land is taken for a highway, the value
of that part is not the sole measure of
the compensation or damdges to be paid to
the owmer; but the incidental injury or
benefit to the part not taken is also to
be considered. When the part not taken
is left in such shape or condition as to be
in itself of less value than before, the
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owner is entitled to additional damages
on that account. When, on the other
hand, the part which he retains is
specially and directly increased in
value by the public improvement, the
damages to the whole parcel by the ap-
grogtiation of part of it are lessened.

* The constitution of the United
States contains no expreéss prohibition
against considering benefits in estimat-
in§ the just compensatizn to be paid for
private property taken for the public
use; and, for the reaaogf and upon the
authoritias above stated, no such pro-
hibition can be implied; and it is
therefore within the authority of con-
gress, in the exercise of the right of
eminent domain, to dire¢t that, when
part of a parcel of land is appropriated
to the public use for & highway in the
Distriet of Columbia, the tribunal
vested by law with the duty of assessing
the compensation or dam:gea due to the
owner, whether for the value of the part
taken or for any injury to the rest,
shell take into consideration by way of
lesseningbthe whole or either part of
the sum due him, any special and direct
benefits, ca able of present estimate
and reasonable computation, caused by
the establishment of the highway to the
part not taken.'"

In angwer to the argument that offsetting
penefits against the part taken would put the con-
demnee in a worse position than his meighbors, &
later Federal court, in Aronson V. United States,eo

pointed out that a failure to offset such benefits
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would destroy the balance and equality of the rule
that the owner is entitled to receive the value of
what he has lost but no more. "It is not easy,"
said the Aronson court, "to perceive any other mode
of arriving at a just compensation than by consider-
ing all the consequences of the act complained-of;
whether they enhance or mitigate the injury." Still
another court in a more summary fashion dismissed the
"igland of equity" principle, In a very early Indiana
decision the court stated:61
" . .+ . if others, whose property
the public exigenc{ doces not ingure
are equally benefited, it must be
set down as one of those chances by
which fortune distributes her favors
-a distribution which no legislature

or other sarthly power can render
equal among men.,"

Thus, the federal courts and an appreciable
minority of states adhere to an indemnity principle
which takes into consideration only the equities that
exist as between the condemnor and condemnee. The
relative position that the condemnee may have vig-a-
vis his neighbor is apparently dehors the scope of

consideration, Yet, upon even closer analysis, the
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federal government and most of the states in this
category do not fully adhere to their interpretation
of the indemnity principle. For most of these juris-
dictions do take into consideration the status of
the condemnee in relation to hia neighbors insofax
as general benefits are concerned, The great bulk
of these states prohibit the offsetting of general
benefits from either the part taken or the remainder.
That most of those states that profess to
adhere to the indemmity or restitution principle by
permitting benmefits to be offset against the part
taken are inconsistent in their rationale is exem-
plified by their refusal to follow this theory in
regard to offsetting general benefits. For example,
one court has set forth a hypothetical case justify-
ing its position for refusing to deduct for general
benefits. The court stated:62
“perhaps a simple illustration will
serve to show why only special benefits
peculiar to that property should be
deducted from the ge caused, and
not those benefits which are common to
all properties similarly situated.
Suppose a series of lots abutting on a

coumon street, only one of which is in-
jured by the grading and paving of that
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street. The one lot has suffered damage
to the extent of $500, but has been
specially benefited to the extent of $100
by the removal of a deep and malodorous
wudhold immediately in front of it, while
every lot abutting on that highway, in-
cludin zglaintiff s has been enhanced in
value-g 0 by reason of the better grading
and pav:l.'ngé Clearly the city has the
right to deduct the $100;8£ecia1 benefit
from the total claim, ledving $400 as the
amount necessary to restore plaintiff's
lot to the same relative value it bore to
other lots on that street before the im-
provement., But what of the $250 benefit
common to every lot due to a general en-
hancement of values because of the improve-
ment? Should it also be deducted? Clearly
not. For if it is, plaintiff is the only
property owner on the street to lose the
general enhancement of values common to all
properties, and to which he is entitled as

yer. Every other owner retains his
additional $250, and so gshould plaintiff,
for the $400 restores hisg lot to the same
relative value it possesgsed immediately
before the improvement, thus placing it on
a plane of equality with the other lots
similarly situated, and ready to share
wiih thﬁm in the general enhancemwent of
values.

While there is undoubtedly considerable merit in that
position, and indeed we are in concurrence with it,

it must be recognized that it is not consistent with
the same court's position of offsetting special bene-

fits against the remainder.,
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Indeed, approximately 90% of the jurisdictions

adhere to the principle as set forth by a Utah court:63

"If such benefits are not excluded, then
the property injured is not placed on an
uality with property on the same street
affected by the same public improvements
but not injured thereby. If cowpensation
for injuries is to be reduced by general
benefits, then propert¥ not injured gains
by whatever such benefits add to the
property, while injured property is taxed
with them in the very attempt of making
compensation. To deduct these general
benefits, therefore, would result in not
making full compensation at all, because
something would be withheld from the in-
Jjured propert{ which would be enjoyed by
property not injured." :

The minority position on this point, permitting
the deduction of general benefits, is likewise ginmilar
to the rationale set forth by those cases that allow
special benefits to be offset against the part taken.
These cases assert that the property owner is not
damaged merely because his neighbor may be benefited to
a greater extent, or that the ownér cannct demand a
premium but only just compensation or, lastly, that if
there is a hardship, it is for the legislature to

rectify the situation. As an early Kentucky court put
it_64
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"The advantages which the owner may
derive from the construction of the
road are not in the least diminished
by the fact that they will be enjoyed
by others, nor does it furnish any
reason why they should be excluded
from the estimate in ¢omparing the
advantages and digsadvantages that

will result to him frﬁm the establish-
ment of the road., Other persoms, it
is true, may enjoy the same advantages,
without being subjected to the same in-
convenience, but this results from the
nature of the i rovement itself, and
does not in any degree detract from
the value of these advantages to the
owner of the land through which the
road passes.”

This minority position, permitting general
benefits to be offset, is in effect a strict "before
and aftex" test., Most courts, at least insofar as
general benefits are concerned, believe that a greater
injustice results by applying this principle strictly
and, therefore, in this context adopt the position
which compares one property owner with another as the
proper approach, rather than the approach which would
put the property owner on one side and the taxpayer
on the other,

In the final analysis, what the courts appear
to be doing is trying to create a balance as between
the property owner and the taxpayer. In doing so, they
have, at least from a theoretical position, run into

internal incongistencies in reasoning., A considerable
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proportion of the statee have achieved this balance
by adhering to the-indemnity approach in permitting
special benefits to be offset against both the part
taken and the remainder while following an "igland
of equity" apprcach in prohibiting general benefits
to be offset. Those states that permit special {(but
not general) benefits to be offset only against the
remainder also fail to follow either principle com-
pletely. Only the two extreme categories are con-
sistent: That which prohibits any offsetting of
benefits ("island of equity” theory), and that which
permits all benefits to be offset from the award (the
indemnity theory).65

Those that advocate a complete indemnity
position, i.e,, call for both general and special
benefits to be offset against both the part taken and
the remainder, or the "before and after' test, fre-
quently assert that the benefits -including general
benefits- that a condemmee receives as a result of a
public improvement should be treated in the same
manner as damages; and that it is only proper to
offset such benefits. Adhering to this line of
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“reagoning, two attorneys- fur'public bodies have

written: 66

"For example, a farmer on an unpaved
county or-pri .

with an improved farm-t
for distributing his
ing takinguof a swall part of his land,
A retail businessman way see the aumber
of cars passing his es blishment every
hour increase 10 to 100, A home
owner may have travel time frow his
residence to the center| of towm reduced
one-half, The owner of| former '

land' may be favored and enhanced by

the location of service| roads and an
interchange to a new. limited-access
highway in close pxo Lty to or through

his property where only a portion is
taken, A landlocked t sgbcr or agricul-

tural area may be @ ed following con-
struction of a limited-access highway.
U on reflection, everyone will agree
t a retail establishment may have a
warehouse full of salable goods, but
that merchandise will not move until
the inventory is displa for customex
 inspection. -lLand is largely:influenced
~ by the same rules of h havior and
xgarience. Following construction of
a limited-access highway, previousli
iandlocked . timber and agricultural.land
will be opened, displayed and put on the
market to thousands of people. who other-
wise would never have sgen or beén
fawiliar with the partigular areas in-
volved, and.the travel time. between that
property  and the-urban: greas will be re-.
dnead.ta save many thouad -of men .
hou:: Ptibr to- the ¢o struction of &
OB ted~access - hi

wny3 ru:ai pwupeztyﬁﬁa- hasn:hn=n‘s-xwud.ﬁ;
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only by a narrow, inadequate county road.
The progerty likely will become adaptable
for a higher or better use -residential
or subdivision- and frequently, such prop-
erty will enjoy frontage on a highly de-
sirable road, These and many other fac-
tval situations su%gest-and present the
issue and extent of emhancement. The test
of benefit is the same as the test of
damage -the effect of the project on the
subject property in the opinion of the
valuation expert and the factual situation
reflecting benefits or damage.

"Just compensation requires a full indemnity,
but nothing more. It means a balancing of
thin%a against each other -a balancing of
benefits against loss and damages. en &
condemnox acquires a part of a parcel of
property for a use that carries into the
remaining tract a value equal to or in
excess of the part aequired, then the owner
has lost nothing, and he has received just
compensation. The application of any con-
trary rule obviously would be unjust to the
public."

There is, however, a serious and vital in-

consistency in the foregoing logic. For in most of

the examples given in the above-quoted statement, there

appears to be a general benefit, Yet, as we have seen

in prior studies, when the situation is reversed and

because of the public improvement, the condemnee is

injured by diversion of traffic frow his land or by

being forced to travel a more circuitous route to
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reach it or by the similar exercise of police power,

he is not awarded damages for such "inconveniences'.

In other words, his home wmay be further away from the
main flow of traffic or all traffic may be diverted
from his premises and yet he would, according to uni-
versal application of the law, not be recompensed for
such a loss, It is damnum absque injuria. Thus, since
the indemnification theory does not hold in instances
where a condemnee may suffer general damages, it does

not follow that general benefits should be offset.

IV. THE CALIFORNIA POSITTION AND ITS
EVOLITION
The law of benefits in California, while not

entirely clear (despite the fact there has been no
significant statutory or Constitutional change in
almost ninety years), appears to amount to the follow-
ing: Im actions instituted by public condemmors, this
state follows the large bulk of jurisdictioms that
permit special benefits to be offset against damages
to the remainder; benefits usually way not be offset

against the value of the part taken. The refusal to
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offset benefits against the part taken is justified
based upon the language of §1248(3). It has been re-
affirmed on a number of occaéions by the California
courts?7 General benefits at least in right of way
and reservoir takings may not be offset against either
the value of the part taken nor damages to the remain-
der.68 This latter position has been in California,
as in almost all of the jurisdictions, judicially en-
grafted on the statute.

When a private corporation or individual is
the condemnor, the rule is probably different and,
indeed, less clear cut, It seems that private con-
demnors do not have the advantage of offsetting either
general or special benefits umder any clrcumstances.
This prohibition, though not specific in case law, is
supported by the interpretation of Article I, §14, of
the California Constitution as emacted in 1879. In
1ight of various court decisions, however, the effect
of the rule is in doubt.

- The history of the interpre:#tion and treat-
ment given to benefits in California is not only
interesting in and of itself but also is helpful in

43



understanding the present rules., To begin with,
prior to both the enactment of §1248(3) and the
adoption of the Constitutional provision pertaining
to benefits, the courts of this state had seemingly
adopted a strict "before and after" test., In 1866,
California Supreme Court in San Francisco, A&S R.
Co. v. Caldwe11%?
to whether or not benefits may be offset against the
value of the land taken. The California Supreme
Court held that there could be such an offsetting.

was presented with the question as

In so doing, it touched upon each of the numerous
arguments usually presented by each side on this
question. It stated:

“"But in ascertaining what is just
compensation the question is presented,
in the case before us, as to the power
of the Legislature to declare and de-
termine that benefits which may result
to him whose property shall be taken
by the enhancement of the value of his
remaining propgr:K, vhich is of the
parcel of that taken, reason of the
construction of the railroad, shall be
estimated and set off satisfaction
or in part satisfaction of the compen-
sation to which he may be entitled for
the particular property taken from him
for the use of the public, The opinions
or jurists on this subject are found,




on examination, to be widely diverse
from each other. On the one side it
has been maintained that compensation
to the extent of the value of the
land taken must be made in all cases,
without any deduction on account of
any benefit or advantage which may
accrue to other property of the owner,
by reason of the public’ iwmprovement
for which the property is taken . . .

“In support of this view it is argued
that the enhancement of the value of
other property of the owner of the

land proposed to be con: ed to public
ugse, which may be of the parcel of that
takeni is merely the measure of such
owner's share in the general good pro-
duced by the public improvement; and
why, it is asked, is not the owner in
such case justly entitled to the in-
crease In the value of the property

thus fortuitously occasioned, without
paying for it? His share in the benefits
resulting may be larger than falls to

the lot of others owning property in the
same vicinit{, and it may not be so large,
and yet he alone is made to contribute
to the improvement by a deduction from
the compensation which is awarded him by
sovereign behest as a pure matter of
right, though others se property ma
adjoin the public work are equally wit
himself benefited by it. On the other
side it is maintained that the public

is only dealing with those whose prop-
erty is necessarily taken for public use,
and that if the proper&z of such persons
immediately connected with that taken,
but which remains unappropriated, is em-
hanced in value by reason of the improve-
ment, then, thereby the owners receive a
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just compensation for the lands taken to
the extent of such enhancement, and if
thereby fully compensated they cannot in
justice ask for anything more . . .

"The weight of authority appears to be
in favor of allowing benefits and
advantages to be considered in ascertain-
ing what is a gust compensation to be
awarded in such cases, and it seems to us
that the reasons in support of this view
of the subject ars unanswerable.

"Just compensation requires a full indem-
nity and nothing more. When the value of
the benefit is ascertained there can be

no valid reason assigned against estimat-
ing it as a part of the compensation
rendered for the particular property taken,
as all the Constitution secures in such
cases is a just compensation, which is all
that the owner of proped%g taken for public
use can justly demand. The Constitution
does not require the compensation in such
cases to be rendered in:moneK, though in
the estimation of benefits their value
must be measured by the money standaxd . . .

Y"Their duty [the Commissioners] is to
ascertain what is a just compensation to
the owner, and when the land of which he
is deprived is a part only of a tract
such compensation may be ascertained ﬁy
determining the value of the whole tract

without the Tmprovement and the portion
remalning aiter the WOIk 18 constructed.
The dilference 1s the true compensation

to which the party is eq tieq,

"Corrective'" action was not long in coming,

In 1872, as part of the enactment of the Code on Emi-
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nent Domain, the Legislature adopted §1248(3) of the
CCP. This provision discarded the strict '"before and
after" test and prohibited the court from cffsetting
benefits from the value of the part taken. It seems
probable that the Legislature primarily had in mind
the holding of the Caldwell case; and it should be
noted, once again, that the condemmor in that action
was a railroad, Thus, to a large extent, it appears
that §1248(3) was motivated by a fecling that private
condemnors should not be allowed this liberal offset
advantage.70

Thereafter, in 1879, the Constitution pro-
vision was enacted, This provision in Article 1, §14,
included a number of considerations, First, as in- |

dicated in a prior study,?l

the citizenry appeared to
be primarily concerned with remuneration for conse-
quential damages that often accompanied railroad
takings and were, theretofore, noncompensable, Second-
ly, the section also concerned the guaranty of a jury
trial coupled with a further protection to the con-
demnee that the property would not be taken without

first insuring and granting just compensation. More-
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over, the clause preventing the offsetting of bene-
fits exempted rmunicipal (and later almost all public)
agencies., Once again, the discrimination against
private condermors, particularly railroads, was evi-
dent,

There has been little difficulty in inter-
preting §1248(3). Ne condemnor, it seems, may off-
set benefits against the part taken. Moreover, only
special benefits may be offset against the remainder,
Probably special benefits may be offset cnly in
favor of public c:tmdaa:n:m:n:':s.;‘r3

The Constitution provision clearly denies
private condermors this liberal exemption; however,
it should be noted that the cases are still a bit
anbiguous and not entirely settled to the effect
that private condermors are not afforded this privi-
lege.74 The Beveridge case, supra, discusses the
question of special and general benefits aend the dis-
tinction between them, If the case decided that
private condemnors may not offset amy benefits (as
the Constitution reads), then there appears to be no

reason why the court would have been concerned with

48



N

the distinction between general and rpecial benefits,
Indeed, there is language in that cace which suggests
that it is possible that special benefits nay be off-
set ggainst the remeinder even though the condemnor

be a private .*stgency.?5

V. CONCLUSIONS AND RECO/MENDATIONS

In the final analysis, we are confronted
with two questiomns:

(1) Should benefits be offset against
both the part taken and the remainder,
against only the remainder, or not at
all?

(2) 1If benefits may be offset to some
extent, should this include general
or only special benefits?

In an effort to arrive at a "balance" and
to bring abuut'just coupensation which is just both
to the condemnor and the condermee, we are immediate-
ly concerned with the basic policy consideration,
Shall we abide by a strict concept of indemmity (orx

restitution) theory or does just cocpensation comnote
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that a condemnce shall be left after the taking in

as good a position as his neighbors; that is to

say, shall we adhere rather to an "island of equity"
theory. A resolution of this conflict is most diffi-
cult, primarily because each approach has consider-
able merit and neither approach is wholly satisfac-
tory, It is, indeed, apparent that it is Just
because of this dilemma that most courts throughout
the country have fashioned a combination of rules
that negates either a full acceptance or a full
rejection of either of these approaches,

To begin with, we find it unreasonable to
accept either of the extremes. To allow no benefits
to be offset under any conditions certainly would
allow property owners to bemefit at the direct ex-
pense of a public agency. A condemmee would be able
to receive damages to his remainder, and yet at the
same time profit by a benefit which could easily
mitigate the entire measure of damages and would in
reality frequently put him in a position not only
superior to that that he would have had in the ab-

sence of condemnation but superior to that of his
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neighbors, On the other hand, to allow all type
benefits to be offset would certainly and clearly
put him in a worse condition than his neighbor;
but more crucial, as will be seen, it will not
afford him a reasonable opportunity to be put in
as good a pecuniary position after the taking as
he was before, Thus, in the final analysis, the
question is which of the two theories - the inden-
nity (restitution) or the "island of equity" - 1is
to be given greater importance.

Should special benefits be offset against
the value of the land taken? A strict interpreta-
tion of the indemmnity principle would necessitate
that this question be answered in the affirmative.
While we may find some merit in the contravailing
policy, there seems no sufficient justifiable reason
why a condemnee should, as a result of a taking, be
placed in a position after the taking more benefi-
cial than that which he would have had if there had
been no taking at all, at least insofar as special
benefits are concerned, A simple example will under-

score this conclusion. If a strip of land, but a
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small proportion of the condemnee‘s property, is
taken and has a value, say, of $10,000,00, but
because of the improvement in the manner proposed
the remainder is specially benefitted to the extent
of $100,000.00, to allow the condemnee to be given
$10,000,00 as "just" compensation for the part taken,
while he retains the entire benefit, does not strike
us as equitable. The argument that the condemnee
must be paid in money for the part taken should not
prohibit a liberal offsetting policy. It is to be
noted that such argument loses some of its force
when it is recognized that special benefits may be
offset against damages to the remainder - thus not
all damages are paid for in money,

~ Of course, it may be that in certain in-
stances an acceptance of the indemnity principle in
this context may put a condemnee in a position some-
what inferioxr to that of his neighbors who also may
have been specially benefitted but who are usually
not taxed and assessed for their gain, But as indi-

76
cated before:
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", . » o if others, whose property the
public exigency does not injure are
equally benefitted, it must be set down
as one of those chances by which for-
tune distributes its favors - a distri-
bution which no legislature or other
earthly power can render equal among
men'u
Moreover, the adoption of the "igland of
equity” principle in regard to offsetting special
benefits against the part taken leads to very im-
practical results, For example, some neighbors may
be specially benefitted more than others, Some
neighbors may be benefitted to a greater oxr lesser
degree than the condemnee., With whom shall the
condemnee be compared? And shall he receive,
offset-free, the amount of special benefits of a
neighbor on his left or a neighbor on his right?
And are we to open up to the courts the guestion of
ascertaining the amount and extent and the differ-
ences of benefits realized throughout the neighbor-
hood? These questions have not been broached by any
court, to our knowledge, but a strict adherence to
the "island of equity” concept would certainly make

them relevant. As a result of these lnequities we
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would consider that the better rule in these circum-
stances would be that adopted in the federal juris-
dictions and thraughout a number of states to the
effect that special benefits may be offset against
the award, and not just the remainder, It is a rule
which is more practical and certainly not less
equitable to all concerned., It is also in harmony
with previous recommendations made in other studies
in this series, |

| Thug, we are brought to the second main
consideration: should the indemnity priunciple be
strictly interpreted so as to offset general as
well as special benefits. As indicated above, this
ig essentially an extreme position, taken by no
more than three jurisdictions in the country. Ve,
too, must emphatically reject it. To begin with,
there is some merit in the "island of equity" con-
cept and the adoption of this extreme position would
completely disregard that principle. In People v.
Thoggson,77 a 1954 case, the California Supreme
Court approved the trial court instruction, which

stated:
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'"ou are instructed that the chance that
land will increase in value as population
increases and new facilites for trans-
portation and new markets are created is
an element of value quite generally taken
into consideration in the purchase of land
in estimating its present market value,
I1f a part of one's property is taken for
the construction of a highway, he stands
in reference to the other property not
taken like similar property owners in the
neighborhood. His neighbors are not re-
quired to surrender this prospective en-
hancement in value in order to secure the
increased facilities which the highway
will afford, If he is compelled to con-
tribute all that he could possibly gain
by the improvement while others in all
respects similarly affected by it are not
requived to do so he does not receive the
equal protection of the law, The work is
not being done for his benefit, The law
will not imply a promise on his part to
pay anything toward it.

"To compel him to give ugeor pay full
value for his share of the common or gen-
eral benefit while others are allowed to
retain it is to deny him equal protection
of the law,"

But 1f this factor, in light of what has

been said before, camnot itself support the position
that general benefits should not be offset, certainly
two other factors necessitate such a conclusion,
First, general benefits are of a nebulous and uncer-

tain nature, so much so that to offset them would be
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to diminish a condemnee's award based upon enhance-
ments which are, by their very nature, speculative
and conjectural, The California Supreme Court
recognized this in the Beveridge case, supra.

There the court stated:

"In the first place, such benefits are

uncertain, incapable of estimation,

and future, Compensation must be made

in money and in advance, The progerty-

owner, therefore, cannot be compelled

to receive his compensation in such

vague speculations as to future advan-

tages, in which a jury may be induced

to indulge."

Such an elusive concept, inherently vague, would not
be a proper instrument for reducing a condemnee's
award; it could easily tend to deny just compensa-
tion,

And, lastly, connected with the above
reasoning, is the fact that allowing these general
benefits to be offset would be entirely inconsistent
with the established policy and rule that a condem-
nee is not to be afforded general damages. Since &
condemmee may not receive compensation for injury
suffered in common with his neighbors in the commu-

nity resulting from such things as diversion of
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traffic or circuity of travel, because they are
general, it would be exceedingly improper to
penalize him for an improved travel pattern or
other similar general benefit,

It should be additionally noted that this
position regarding the prdhibition against o?fset-
ting general benefits is one that is not entirely
gsettled in this state, The Beveridge opinion
gseemed to establish that, under ho circumstances,
can general benefits be offset, However, a subse-

quent District Court of Appeals case, Crum v, Mt,

78
Shasta Power, cast some doubt as to whether or

not this rule applies in all cases. For the court
in the Crum case enigmatically stated:

"The rule in California is well
established in ewminent domain cases,
other than those which involve rights
of way, to the effect that both gener-
al and special benefits which accrue
to either the portion of property
which is taken or that ch remains,
may be considered and set off aﬁainat
the damages which are assessed.

Accordingly, it is recommended that statu-
tory language be adopted indicating that in all cases

special benefits may be deducted from the entire
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award and that in no instance may general benefits
be deducted from any part of the award.,

The above statutory "reform" may be
brought about by the legislature. In all cases
concerning public condemnors (municipalities, coun-
ties or the state) this policy may be "corrected"
by simple statute, but because of the clear prohi-
bition in the Constitution, it would take a Coun-
stitutional amendment to afford this liberal off-
set policy to private condemnors, As indicated
throughout this study, much of the confusion and a
good deal of the present distinctions regarding
benefits may be traced to the faet that rules were
propounded at the time when most of the thkings
were brought about by railroads and other private
condemmors. And, as indicated, the legislature
and the people considered that a discrimination
was in order, particularly insofar as these pri-
vate condemnors were exercising an extraordinary
power and were gaining an advantage which was of
dubious validity at best,

On closer analysis, we find it difficult
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to sustain this discrimination today. If railroads
or other private condemnors take private property
under the eminent domain code, a discrimination
against them will not necessarily redound to the
public's advantage, as was formerly thought.79 For
a private corporation that has to pay an increased
award will undoubtedly pass that additional cost on
to the general public through rate '1ncreaaaa.80 The
public, therefore, does not gain by such discrimina-
tion, Moreover, it does not appear to be logical
to cause a differentiation as to the amount the
condemnee will receive depending upon the nature
of the condemnor, at least in that area of the law
where the private condemnor ig given no undue advan-~
tage. Accordingly, therefore, there seems no reason
or grounds for sustainirg thls anackronism and the
Constitution should eliminate this discriminatioen.
Before concluding, it may be recalled
that in prior pages of this study we indlcated that
the California courts, generally, have adopted and
adhered to 8 fairly sound definition and interpreta-
tion of general and special benefits, While recog-
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nizing that & fine differentiation between these
types of benefits is a difficult one, by and larxge
the California courts have followed the majority
position in most difficult fact situations and have,
accordingly, adopted reasonable and just guide lines.

However, in a very recent case, City of Haywood v,

ggggg,al an August 1961 District Court of Appeals
decision, the California court appears to have
veered in a dublous direction. In the Unger case
the Court held that an improvement to an existing
city street which resulted in an increase in traf-
fic in the neighborhood was a special rather than

a general benefit, Not only is such a holding
contrary to the great weight of authority,az but

it is also unreasonable and unfair; for it is quite
clear, in California and elsewhere, that a change
in traffic pattern on an existing street or highway
is a general not a special damage. Thus, the con-
sultants believe that the Unger court was in error
and, though there does not appear to be a feasible
way in which meaningful statutory language can be
deviged to insure against such rulings, it is hoped
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that the Unger case does not mark a begimming of
a trend in this direction.

It is well to make reference and consider
one further aspect of the problem of benefits,
While a subsequent study will devote itself entire-
ly to the question of-burden of proof in eminent
domain actions, it is pertinent to recognize here
that as a general rule the burden of proof regard-
ing benefits is placed upon the condemnor, No cases
in California, however, specifically indicate that
this state follows the general rule in this regard.
Statements are found in various texts and digests
that this is the accepted rule and a number of
cases in other jurisdictions state that the condem-
nor both must plead and bear the burden of proving
the extent, if any, of benefits.83

Ingsofar as the condemnee usually must bear
the burden of proof in regard to value and damages,
it seems appropriate that anything which would go to
offset compensation should be both pleaded and

84

proven by the condemning body,  Accordingly, it is

recommended that statutory provision be made
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indicating that the burden in these instances is

to be borne by the condemnor.
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FOOTNOTES

(1) This section was originally enacted in 1872,

(2)

(3)

Subsequent amendments (1889, 1911, 1913, 1915,
1953) did not in any way change the wording of

subsgsection 3 herein discussed.

This constitutional provision was enacted in

the 1879 Constitution and its primary purpose
apparently was to allow the condemnee the right
to receive compensation for various types of
damages theretofore held non-compensable. See
Study "“"Taking Possession of Passing of Title
In Eminent Domain Proceedings," pp. B-31-33
(Oct. 1960) (This series).

The question of benefits, and whether or not
they should be offset against the award, also
arigses in situations where there is no taking
of the property but merely a consequential
damage, However, since almost all jurisdic-
tions treat the question of benefits in conse-
quential damage-type cases in the same manner

as in severance cases, the Study shall not
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(4)

(6)

(N
(8)

differentiate benefits as between consequential
and severance instances, See 1 ORGEL on VALUA-
TION under EMINENT DOMAIN, § 7 nn., 57, 59. (2d
Ed. 1953) (hereinafter cited as “ORGEL'). See
also Note, "Right to Set-off Benefits Against
bamages to Property in Eminent Domain Proceed-
ings", 46 W.VA. LAW Q. 320 (June 1940).

See United States v, Miller, 317 U,S. 369 (1943)
See, generally, Study "Taking in Eminent Demain
Proceedings" and '"The Treatment of Consequential
and Severance Damages in Eminent Domain" (This
series). See also, Phelps & Bishop “Enhancement
in Condemnation Cases," 7 RIGHT OF WAY 8 (1960);
2 Kaltenbach, JUST COMPENSATION 25 (Apr. 58);
Note, 43 IOWA L. REV. 304 (1958); Kaltenbach,
JUST COMPENSATION, Special Bull. #10, (1959).
ANNOT., "Deduction of Benefits in Determining
Compensation or Damages in Eminent Domain”,

145 A.L.R. 7 (1943).

See, e.g., 1 ORGEL §7.

See La, Society v, Board of Levee Comm'rs.,

143 La. 90, 78 S, 249 (1918).
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(9) See 4 NICHOLS on EMINENT DOMAIN 336 (herein-
after cited as “NICHOLS'"); Diamond, "Condem-
nation Law," 23 APPRAISAL JOUR. 564, 574 (1953);
1 ORGEL §65.

(10) See Note, Univ, of Ill, L.F, 313, 324-25 (1960).
See generally cases collected in 1 ORGEL §7 n.
57.

(11) 57 W. Va, 417, 50 S.E. 521 (1905).

(12) See discussion at pp. , infra,

(13) Note, Univ., of 11Ll. L.F. 313, 330 (1960);
Brand v, Union Elevated R.R., 258 Ill, 133,
101 N.E, 247 (1913).

{14) See, e.g., Kaltenbach, JUST COMPENSATION,
"Benefits" Special Bull., #10 (1959).

(15) Lincoln v. Board of Street Comm'rs., 176 Mass.
210, 213, 57 N.E. 356 (1900).

(16) 1 ORGEL 40-41,

(17) 3 NICHOLS §8.6203.

(18) 1 ORGEL 4l1.

{19) McRea v. Marion County, 222 Ala. 511, 133 sS.
278 (1931).

(20) Note, 43 IOWA L, REV, 303, 305 (1958).
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(21)

(22)

(23)

(24)
(25)

(26)

2D

(28)

(29)
(30)

Peoria B&C Traction Co, v. Vance, 225

ILL. 270, 273, 80 N.E. 134 (1907)

Beveridge v. Lewis, 137 C. 619, 623-24,

67 P. 1040 (1902).

Annot,, 145 A.L.R, 55-58 (1943). Similarly,
an increase in market value, in itself, will
not in most jurisdictions, justify a benefit
as being classified as a special benefit.
1d. at 84-85,

Idem at 77, et geq.

See, e.g., San Luis Valley Irrig. Dist. v,
Nofsinger, 85 Col. 202, 274 P, 827 (1929);
Forest Preserve Dist., v. Chicago Title &

T. Co., 351 Ill, 48, 183 N,E. 819 (1932).
See Study, "Incidental Losses in Eminent
Domain' (this series),

"Eminent Domain Valuations In an Age of
Redevelopment: Incidental Losses," 67

YALE L, J, 61, 65 (1957).

Ibid at 65-67.

See mn. 26, 27, supra.

See 9 & 10, Geo. 5, c. 57, §2(3)(1919);
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(3D
(32)

(33)

(34)
(35)
(36)
37

McCORMICK, DAMAGES, 524, 526, n.24,

1 ORGEL 45,

See Elks v, Board of Commissioners,

179 N.C. 241, 245, 102 S.E. 414 (1920).

A rough estimate of the cases on the
books prior to 1900 indicates that almost
half of the condemnation actions involved
railroads,

See individual state constitutional pro-
visions collected in Annot., 170 A.L.R.

at 158-299.

Cal, Const,, art. 1, §l&4.

137 Cal, at 624,

See n. 33, supra.

See, e.g., Phelps and Bishop 'Enhancement
in Condemnation Czses,'' 7 RIGHT OF WAY 8,
11; 2 LEWIS EMINENT DOMAIN 1177 (34 Ed.
€1909); Bauman v, Ross 167 U.S. 548 (1897)
ANNOT, 145 A.L.R. 16 et seq.; Kaltenbach,
JUST COMPENSATION, "Benefits', Spec, Bull,
#10 (1959); Enfield and Mansfield ''Special
Benefits and Right of Way Acquisition"
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(38)

(39)
(40)
(41)

(42)

(43)

(44)

(45)

25 APPRAISAL JOURNAL, 551, 555 (1957);
Note, 46 W. VIR. L.Q. 320 (1940);
McCORMICK, LAW OF DAMAGES 548; Note, 43
IOWA L, REV, 303, 305 (1958),

Phelps and Bishop "Enhancement in Condem-
nation Cases’ cited at note 37, supra.
Wis, Laws, 1959, § 32.09(3).

W. Va. Code, ¢.54 art.2 §9.

See, e.g,, State v, Jacobs, 5 S.E. 2d 617
(W.Va. 1939); See, generally, Note, 46
W. VA, L.Q. 320 (1940).

Phelps and Bishop "Enhancement in Condem-
nation Cases'' cited at note 37, supra;

2 LEWIS EMINENT DOMAIN §465.

See Eutaw v, Botnick, 150 Ala, 429, 43 S.
739 (1907).

Enfield and Mansfield, "Spegial Benefits
and Right of Way Acquisiti;;," 25 APPRAISAL
JOURNAL 551, 555 (1957).

Stoner v. Iowa State Hwy. Comm., 27 lowa
115, 287 N.W,., 269 (1939); Schoonover v,
Fleming, 239 Iowa 539, 32 N.W, 2d 99 (1948);
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Electric Cooperative Corp., v. Thurman,
275 S.W, 2d 780 (Ky.App.l1955); Common-
wealth v. Powell, 258 Ky. 131, 79 S.W.2d
411 (1935); In Re Bagley Ave,, 248 Mich,
1, 226 N.W, 688 (1929); Finley v, Board of
Commigsioners, 291 P.2d 333 (Okla, 1955);
Brown v, Beattey, 34 Misgs, 227 (1957); but
cf., Miss, State Hwy, Comm, v, Hillman,
189 Miss. 850, 198 S0.565, 569 (1940).
See also, Annot,, 145 A,L.,R, 22, et seq.
(46) See Becker v. Metropolitan El.Ry.Co., 131
N.Y. 509, 510, 30 N.E, 499 (1892).
(47) See Note 46, W.VA, L.Q. 320, et segq. (1940).
(48) Compare, Kaltenbach JUST COMPENSATION,
"Benefits" at n.37 with Note, 43 IOWA L.
REV, 303, 305 (1958) and Phelps and Bishop,
“Enhancement in Condemmation Cases', 7
RIGHT OF WAY 8, 11; Bauman v, Ross, 167 U.S,
548 (1897); Collum v, Van Buren Co., 223
Ark, 525, 267 S.W.2d 14 {1954); State v.
Powell, 226 S.W.2d4 106 (Mo. App. 1950);
Petition of Reeder, 110 Or.484, 222 Pac., 724
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(49)

(50)

(51)
(52)

(53)

(54)

(55)

(56)
(57)

(1924); State v, Ward, 41 Wash,2d 794,

252 P.2d 279 (1953).

cf., 1 ORGEL 44, n,60; Phelps and Bishop
"Enhancement in Condemnation Cases, 7
RIGHT OF WAY 8, 11 (1960); Board of Commis-
sioners v. Gardner, 57 N.M. 478, 260 P.2d
682 (1953); Gallimore v, State Hwy. & Pub-
lic Works Comm, 241 N.C, 350, 85 S.E.2d
392 (1955).

See, e.g., Broadway Coal Mining Co. v.
Smith, 136 Ky, 725, 125 S.W, 157 (1910).
See Annot,, 145 A.L.R. 46 et seq.

Wyona & St. Paul R, Co. v, Waldron Co.,

11 Minn, 515 (1866) (Dissenting Opinion).
Detroit v. Daly, 68 Mich, 503, 37 N.W, 11
(1888) (Dissenting Opinion).

See, Enfield and Mansfield, "Special Bene-
fits and Right of Way Acquisition', 25
APPRAISAL JOURNAL 551, 558-59, n.28 (1957).
Ibid.

Young v. Harrison, 17 Ga, 30 (1853).
Futaw v. Butniek, 150 Ala. 429, 43 S, 739
(1907).
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(58) Compare the language in Broadway Coal
Mining Company vs. Smith, 136 Ky. 725, 125
S.W. 157 (1910), where the court recognized
the inconsistency and held that benefits
may be neither set off against damages from
the remainder nor against value from the
part taken:

"The person for whose benefit the
land is taken should not be allowed
to diminish this compensation by
evidence of prospective benefits
that the proposed improvement will
confer upon the owner, The improve-
ment is not made for the benefit of
the cwner of the land., He may, in
fact be strongly oppqsed to it., In
his opinion it may be of no advantage
to him, and yet, according to the
view of many courts, he must against
his consent not only part with his
land, but be paid for it in probable

benefits., It is, too, a curious fact
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that many courts, although holding
to the view that benefits may be set
off against direct injury to the re-
mainder of the tract, refuse to per-
mit these benefits to be set off
against the damage caused by the
loss of so much of the property as
is actually taken for the improve-~
ment. Why this distinction should
be made is not apparent, When it is
conceded that the owner is entitled
to compensation for the injury to
the residue of his land - and upon
this point there ig entire unanimity
of opinion - why should this injury
be diminished by benefits, and yet
benefits not be allowed to reduce
the damage caused by the loss of the
property actually taken? The injury
to the owner, éxcept in degree, is
the same in both instances. The

part taken is lost to him, and the
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(59)
(60)
(61)
(62)
(63)

(64)

(65)

part remaining has been reduced in

value, We therefore submit that there

are only two positions that can be
logically taken - one is that benefits

may be set off against the injury

whether it grow out of the loss of the

land actually taken or the damage to

the residue of the tract, and the
other is that benefits should not be

permitted in any state of case to
diminish the actual loss sustained,"
{Emphasis added).
167 U.S. 548 (1897).
79 F.2d 139 (1935).
McIntire v, State, S5 Ind. 384 (1840).
Jones v, Clarksburg, 84 W,va, 257, 99 S.E.
484 (1919).
Hempstead v. Salt Lake City, 32 Utah 261,
90 Pac. 397 (1907).
Henderson & N.R. Co. v, Dickerson, 17 Ky.
173 (1856).
See n.58, supra.
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(66)

(67)

(68)

(69)

(70)

(71)

(72)

(73)
(74)

Phelps & Bishop "Enhancement in Condemnation
Cases,” 7 RIGHT OF WAY 8, 9 (1960).

See, e.g., County of Ventura v. Thompson, 51
Cal. 577 (1877); People v, McReynolds 31 C.A.
2d 219, 87 P, 2d 734 (1939); L. A. County v,
Marblehead Land Co, 95 Cal. App. 602, 273 Pac,
131 (1928).

People v, McReynolds, 31 C.A. 2d 219, 87 P, 24
734 (1939), But cf., Crum v. Mt, Shasta Power
Coxp., 117 Cal. App. 586, 609, & P,2d 564 (1931).
31 Cal. 367 (1866). See also Cal. Pac. R.R.Co.
v, Armstrong, 46 Cal. 85 (1873).

See Beveridge v. Lewis, 137 Cal, 619, 67 Pac.
1040 (1902).

See Study "Taking Possession and Pagsage in
Eminent Domain Proceedings' (This series).

Beveridge case at n, 70.

See text at n, 78,

Beveridge v. Lewls, 137 Cal, 619, 624-626, 67
Pac., 1040 (1902). Cf£., Collier v. Merced Irr,
Dist., 213 Cal, 554, 571, 2 P,2d 790 (1931);
People v, McReynolds, 31 C.A. 2d 219, 87 P, 2d
734 (1939).
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(75) See Beveridge opinion at 626, stating:

(76)
an
(78)
(79)

(80)
(81)
(82)

"Often special benefits, which afford
protection to the land, or will at once
render it more productive, are taken
into consideration in determining how
much land not taken will be damaged,

Only the arbitrary rule of the statute
which requires separate findings of bene-
fit and damage will prevent this, These
are matters, however, which need not be

determined in this case,"

See n. 61, supra.
43 C, 24 13, 271 P, 2d 507 (1954).
117 Cal, App. 584, 609, & P, 2d 564 (1931).

See Gilmore v. Central Maine Power Co,, 127 Me,
522, 145 Atl, 137 (1929) where this argument
apparently was raised; 1 ORGEL §93, See also,

Note, 65 YALE L, J, 96, 103 (1955). Cf.,
McCORMICK, DAMAGES 524, 526 & n. 24.
Ibid,

194 A,C.A. 536 (Aug. 1961).

145 A.L.R, at 103,

75



(83)

(84)

See, 3.8., United States v. Crary, 2 F., Supp.
870.(1932); State v, Baumhoff, 230 Mo. App.
1030, 93 S.W. 2d 104 (1936); Cape Girardeau
v. Hunze, 314 Mo, 438, 472-73, 284 S.W, 471
(1926); 18 AM. JUR., "Eminent Domain," §342.
Enfield and Mansfield, "Special Bemefits and
Right of Way Acquisition', 25 APPRAISAL
JOURNAL, 551, 556 (1957).
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Despite the general wording of the statute, however, not
all benefits may be considered in determining the net com-
pensation due to the owner. Under [the case law, benefits
are of two kinds, special and general, jand only special bene-
fits may be considered by the trier of fact in making such
determination.” The difference between the two in a given
case can often be a spectral one, to be pursued by counsel
from pre-trial to appeal before it is finally put to rest.

The state Constitution is said to be|the primary authority
for the recognition of special benefit,| but it is provided for
in a very backhanded manner. Sectign 14 &f article I reads
in part {italics added):

.., {N)o right of way or 1
reservoir purposes shall be apprapriated to the use
of any corporation, except a municipal corporation
or & county or the State or met litan water dis-
triet, municipal utility distriet, municipal water dis.
trict, drainage, irrigation, lev.

. water conservation district, or
poration until full compensation therefor be first
made in money or ascertained and paid into court
for the owner, irrespective of any benefits from any
tmprovement proposed by such corporatiom, . . . .

| This provision appears on its face|to mesn (1) that no
benefit of any kind may be set off agginst the compensation

required to be paid to the owner if jt is a right-of-way or

reservoir site being condemned; (2) unless the condemning
body falls within one of the public ation exceptions,
To switch it to more positive terms, constitution seems
to permit a deduction for general or special benefits in any
pertial taking by any authorized copdemnor for any use
except a right-of-way or reservoir, and such a deduction
may be made even then if the condemnor is one of the
excepted public bodies.

However, the appellate courts in California have thus far

held that, in any case, general benefits may not be deducted

from just compensation in a condemnhtion, but that special
benefits may be deducted if the condemnor is a public body.
The rule found in the code, while it |draws no distinetions
between special and general benefit, or between public and

* Beveridge v, Lewis {1502), 137 Cal. §19.




SPECIAL BENEFITS IN EMINENT DOMAIN u?

private condemnors, has been uniformiy i
ingly.®

H. Deducted From What?

Since under our state Jaw, and thus in [state court prac-
tice, special benefit may only be deducted from severance
damage, it cannot be set off against the vailue of the part
actually 1aken.' There is, however, one instance -where spe-
cial benefit may rnot be offset against damages. Where land
ig being condemned for public use in conne¢tion with special
assessment proceedings, no offset is allowed in the con-
demnation action, since otherwise the property owner would
be subjected to a double charge for benefit received—once
in the condemnation proceedings, and again when the
assessment itself was made against his remaining property.®

terpreted accord-

Phantom was Beveridge v. Lewis (1802), 137 Cal. 619.
There; a private individual, who in business life was a right-
of-way agent for the Los Angeles Pacific Railway Co.,
brought an action in eminent domain to condemn a right-
of-way for railroad purposes, under instructions to transfer
it to his employer after judgment. The trisl court admitted
evidence to the effect that there would be benefit to the
owner's remairing lands because of the [railroad passing
through it. The case was reversed on appeal, and the

Supreme Court handed down the follo
which were intended to straighten the whol

s See Beveridge v. Lewis {1002), 137 Cal. 19,

Heynolds (183B), 31 Cal.App.2d 219,
. "County of Ventura v. Thompson {1877}, 5

Fair (1964), 220 A C.A. 918, $20.
. *5ts. & Hwys, Code, sec. 4208{k); Frank v,
Cal. 414, 421; Oro Loma San. Dist, v. Valley (1
&75.

*U. 8. v. Miller (1943), 317 LS. 369.

ng statements
e matter out:

and Peopte v. Mc-
Cal. 577; Prople v.

wire {1927), 201
483, 86 CalApp.2d
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Benefits are said to be of t
special. General benefits consi
the value of land common ig
erally, from advantages whidh will accrue to the
community from the improvement. They are con-
jectural and incapable of estimation. They may
never be realized, and in sud

o kinds, general and
t in an increase in
the community gen-

guine promise of the promatey.
Special benefits are such as result from the mere
construction of the improvement, ... and are
peculiar to the property which . . . has been dam.
aged, [and] ... are reasonably certain to result
from the construction of the work. INlustrations are
afforded where a marsh will Be drained or a levee
built which will protect the land from floods, . . .
{or anything which will] afford protection to the
land, or at once render it more productive, . . .

In a nutshell, this may be reduded to the following defi-
nition, which the court in the McReynolds case took from
the court in County of Los Angelesiv. Marblehead Land Coa.?
and which was said to have been decided in Beveridge:

tinguished from general benef
public at large. [They are] . .|.
from the mere construction
and are peculier to the land| i
special benefits must be such aj
tain to result from the

This is the test. From the condemnor's standpoint, its
application in a given instance generally requires the com.
gent, the appraiser, and
X e their joint conclusion
indicates the presence of special benefit, it frequently meets
with objection from the owner’s side of the case, and the
matter then becomes an issue for decision in court.

One thing is certain: unless an identical factual situation
has been decided by an appellate| court and has bhecome
precedent, no one can be sure whether special benefit is
factually and legally present in a fontested case until the
judgment becomes final. The factyal decision is one that
must be arrived at by the appraisér, ag his opinion, upon

" (1838) 03 Cal.App. 602.
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" meteirrrara.
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the basis of fact, experience, common se, and the ability
to forecast the future of the land re aining. The legal
decision must be that of the attorney | charged with the
responsibility of presenting the case in court.

V. The Proof of the Pudding.

A cross-section of representative spec

tovering a 35-year period of appellate re
will serve to demonstrate that, if nothing
confusion concerning this issue has cont
the field of condemnation. From these,

utioner may well conclude that the only go
decision is a final one, decided in favor|of

From these cases, however, certain basie
extracted which may indicate the presen
special benefit as the result of the :
posed public project.
A. Newly-created access. One of the la
cases is County of Los Angeles v. Mark
an action brought to condemn an 80 for
of-way through the old Rindge Ranch i
There was testimony by a county witness
value of the remaining land would be g
the laying cut and construction of the h
access and transportation facilities, and
age values thus created. The witness stated

e smeia] bEllEﬂt

-day landmark
ead Land Co.*

highway right-
the Malibu ares.
that the market

atly increesed by
ghway due to new

reason of front-
in his testimony

that this benefit was “separate and apart|from the general

beneflt which the entire district would

eceive.” The appel-

iate court upheld the judgment allowing|a complete offset

of all severance by reason of these benef

ts, which it held

to be special. The case is good authority for the basic prin.

ciple that new access to a public road ¢
none existed before, can be a special b

ing land if there is competent opinion

increase in its market value will result.

B. Physical improvement. Where part
1s taken for a public project and the proj
accomplishes some improvement of the
owner would otherwise have to make to
highest and best use, a special benefit will
nized. Two examples will suffice. In Los

* (1028} 95 Cal.App. 802.

highway, where
t to the adjoin-
idence that an

f a tract of land

t itself directly
land which the
develop it to its
usually be recog-
Angeles County
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Flood Comtrol District v. MeNulty® the
that where a county flood control chann
a property that was subject to natur
owner was thus relieved from buildi

&l

ALIFORNIA

Supreme Court held
el was built through

al flooding, and the

g a drainage ditch

- of his own, the estimated cost of the private ditch was
properly offset against severance. Lilkewise, in People v.

Thomas,'"" where the state condemn
rights of access along a pre-existing
ranch in Riverside County, a special

because the evidence showed that the st
and maintain a four-strand barbed wird
along the right-of-way.

certain abutters’
highway through a
efit was recognized
te proposed to build
fence on steel posts

C. Increased traffic flow. Not infrequently, a new highway

or freeway is opened up along an axis
ing road which previously carried all
When the old road is left open at
changed in width or elevation, the o

parallel to an exist-
the through traffic.
h ends, and is not
er of an abutting

property, as a matter of law, has no claim for severance
damages—even though the through traffic no longer passes
in front of his land, and any commercigl value it may have
had has now been sharply reduced.l' However, where
as part of the new improvement, the old street is nar-
rowed,'? or converted into a cul-de-sa¢.'®, and as a result
of such change the through traffic no longer flows down the
street, the owner is entitled to claim damages for any
proven loss of value to his adjacent pyoperty.!

In City of Heyward v. Unger,’® one block of a city street
was being widened, and a portion of the land and building
owned by the defendant was taken. For what were dryly
termed *economic reasons,” the city decided not to take as
much of the corner property next doorias of the remainder
of the biock. As a result, defendant’s| store was set back
three feet farther than the corner store next to it. He
claimed severance damage because of the adverse effect on

* (1883) 59 Caj.2d 333.

“ 19523 108 Cal.App.2d 832, It should
there was no evidence concerning how long
to maintain the fence, or for how long ihe

noted, however, that
he state was obligated
ighest and best use of

the property was expected to remain as it was.
" See BAJI Instruction for Condemnation dases, No. 506-C.
'* People v, Ricciardi (1943), 23 Cal.2d 390
' Valente v. Counity of Los Angeles {1984) )61 Adv.Cal.Rep. 728.
' See People v. Ayon (1980), 54 Cal.2d 217, 224, 225,
* {1981) 194 Cal.App.2d 518,
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visibility of his building and of a sign formerly projecting
beyond it. The trial court found severance damage, but also
found that there was a special benefit that exceeded, and
therefore offset, the severance damage. |This benefit was
found to be the resuit of an incressed flow of traffic past
defendant’s building, to which the city's ekpert witness had
testified. The court based its decision on the Marblehead
case, holding that if the opening of a new froad could legally
resuit in special benefit to the adjoining property, so could
the widening of an existing one. Since physical street
frontage involved in the Unger case was the same in the
after condition as it was in before, and|the view of the
property was actually impaired by the widening, it would
appear that the increase in traffic flow was the only real
benefit to the property resuiting from the jmprovement.

D. Site prominence. One generally-recognized asset of a
commercial property is its ability to be from some dis-
tance away. For many years it was accepted as a general
and logical principle in condemnation that where a portion
of such a property was taken for street|or highway use,
and as & result of the public improvement|it thereafter was
on a ¢orner or was otherwise more visible| than before, any
added value could be offset against severance as a special
benefit. This position was the converse [of the case law
relating to severance damages whereby lany impairment
of the owner's easement of reasonable view of his property
from the street or highway was compensable.'"* Howewer,
a serious guestion now exists whether such benefit can be
considered at all in determining net co tion to the
owner. :

in People v. Loop,'" a small triangular
mercially-zoned property on Wilshire
Angeles was taken for the Harbor Free
witness testified to special benefit, giving
fact that the remainder of the property
“site prominence” because it could be seen in its after con-
dition from the new Statier Hotel and office building, which
was then under construction a block away. A judgment
based in part on this testimony was reversed on appeal.

piece of a com-

** People v. Ricciardi {1943), 23 Ca).2d 390, 399,
¥ (1954) 127 Cal.App.2d THE,
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The court heid that such was a ggneral benefit, just as was
the growth of population in Los [Angeles, and that such a
factor may properly be reflected|in the value of the part
taken, but may not be offset against severance damage.

In 1963, the site prominence theory was further limited,
on a different ground, in the case of People v. Lipari.'*
A right-of-way for a new freeway was being condemned
through the middle of a large tract of land in Riverside
County. Appraisal witnesses for the state testified to a
special benefit in the amount of |$12500 by reason of the
right to view the property from the freeway. Upon motion
of the defendants, the testimony jof these witnesses in this
respect was stricken, and the jury instructed to disregard
- it. On appeal by the State, the judgment was affirmed on
two grounds. It was first held that the construction of the
new freeway did not of itself “crepte” a right and easement
of wiew. It was held that the rights of the owner of real
property abutting a highway to the use of that highway,
and to the view therefrom, are rights that are inherent in
the title to the property itself, and attach to any highway
which abuts or which may sbut the property. In other
words, the right is automaticallyl created by the creation
of the highway, and the state or pther public body cannot
take credit for such creation in the form of special benefits
in a condemnation case. The court further held that the
whole basis of the state's theory. pf special benefit in such
& case was predicated upon the fallacious assumption that
a person traveling along the new freeway would see the
property and its improvements, pnd would thereupon be
attracted to the places of business thereon and become
customers. The court pointed out that “it is the very essence
of the idea of a freeway to prevent just that sort of thing.”
The court noted that the proposed improvement included
the construction of a six-foot chain link fence on either
side of the freeway which was expressly designed to. pre-
event any access to the property abutting the freeway.

From the viewpoint of logic, and harking back from Lipari
to Marblehead, it is difficult to erstand why a newly-
created easement of access is a ial benefit to an abutting
property and a newly-created eabement of view is not—

—iap————

"' (1963} 213 Cal.App.2d 485.
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particularly when the loss of either because of a highway
project is compensable as severance damage. It may well
be that a future decision in this field will limit the Lipari
holding to the ground either that (a) the new view was a
general benefit only, as in Loop, or that under the particular
facts of the case no monetary benefit| could result because of
the inability of the potential customers traveling the new
freeway to get over the fence to spend their money.®

E. Increased probability of zone change. In the valuation
of property being taken in condemnation, if it can be shown
that there is a reasonable probability|in the near future that
the zoning of such property can be changed to a higher
and more valuable use, the owner is entitled to Compensa-
tion based on the higher use.?® In|People v. Hurd ®! this
principle was imported into the issue| of special benefit. The
state was condemning portions of an unimproved 1000-acre
tract in the Santa Monica Mountains in the City of Los
Angeles, between Mutholland drive and a point near Sunget
boulevard, for the San Diego Free . It was zoned R-1.
Under the proposed plan of improvement, several existing
streets were to be relocated and certain new ones opened
as part of the freeway complex. e state’s appraisers
testified to a substantial special benefit,( which they attrib-
uted in part to the reasonable probability of rezoning some
of the R-1 property for multiple
complex was constructed. The owners appealed, claiming
that this was a general benefit to the entire neighborhood,
for which they should not be charged |twice. The court held,
however, that the reasonable probability of rexoning is as
applicable to special benefits as to vslue of the part taken,
if there is a causal connection between the proposed
improvement and the probability.

F. General vs. special benefits. The absence of any work-
abie formula by which special benefit can be distinguished
from general has resulted in something less than stare
decisis in the appellate courts. The court in the Unger case
frankly stated the situation:**

The rule is clear that only specjal benefits, which
directly enhance the value of the propery remain-

" Compare Peuple v. McReynolds (1939), 31 Cal App.2d 219,
- ™ Peonle v. Donovan (1962), 5T Cal.2d 346

' (1962) 205 Cal.App2d 16.

1 (1981) 194 Cal App.24 518, 518.

esidence use after the -




254 JOUANAL GF THE STATE Bax o CALIFORNIA

ing after condemnation, can be offset against sever-
ance damages. General benefits, accruing to the
community or the neighborhood as a whole, cannot
be so offset. But few California icases involve this
question, and as a result the distinction between
general and special benefits is by| no means clearly
drawn. Decisions from other jurisdictions are con-
flicting, and in general do little more than point up
the difficulty of stating a rule of broad application.
The bases for refusing offset of general benefits are
usually stated to be the unfairness of charging only
to condemnees benefits which acdrue to the entire
neighborhood or community, and the uncertainty
and speculation involved in atter pting to appor-
tion such benefits,

In the Loop case? the new site prominence of the sub-
ject property was held to be general, apparently on the
theory that it was not the only property to be seen from
the new Statler. In Hurd,? the probability of rezoning some
of the remaining property was held td be a special benefit,
though other properties in the neigh i
the right-of-way unquestionably recei
In People v. Lillard * the legal line be
genersl benefits seems to have co
There, a four-lane highway (U.S. 40) _
City of Davis was being converted int6 a six-lane freeway.
The city limits were north of the high
land consisted of 300 acres of farm Is
of both the highway and a paralle] s«
Traffic was heavy along the highway.
land was taken for the widening, together with all access
r the new improve-
eeway were to he
ile south of the sub-

 {1954) 127 Cal.App.2d 786.
*'(1962) 205 Cal.App.2d 16.
** (1963) 219 Cal.App.2d 266.
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that the subject property would be opened up by the over-
passes, and that its value for pot tial commercial uses
would be well above its value.as farm|land. This they classi-
fied as special benefit, and the District Court of Appeal
affirmed a judgment based on their opinion. '

Plainly, the land involved in Lillard was not the only land
that would be “opened up” for development by the over-
passes, although, as in Marblehead, the defendants’ land
might be the first to receive the benefit, and to receive more
of it. On precedent, therefore, the rt might well have
held, as a matter of law, that this wps a general benefit to
the whole community theretofore on| the wrong side of the
tracks. Unfortunately, however, the legal question whether
the benefit was general or special was apparently never
raised by the owners, and the ¢ ent by the Court of
Appeal that “substantial evidence s the award” is
dictum.2* The comment, however, is indicative of the grow-
ing tendency of the appellate courts to avoid the question .
by treating it as one of fact, to be resplved by the trial court
as a matter of equity ad hoc.

V. The Shape of Things to Come.

There is no doubt among practitiopers active in this field
that the law on the subject of benefits could stand serious
re-examination and clarification, both at the legislative and
the judicial level. Contemporary studies are available as a
matter of academic interest,>™ and it is understood that the
California Law Revision Commissign has had the matter
under preliminary study as part of its excellent work on
the law of eminent domain in this state, although no recom-
mendations have yet been made.

Two general areas within the subject of benefits are fre-
quently discussed in terms of change: (1) whether general,
as well as special, benefits should be considered in arriving
‘at just compensation, and (2) whether benefits of either
‘kind should be offset against the value of the part taken, as
well as against severance damages.

A legislative abolition of the difference between general

" 219 Cel.App.2d 368, 373.
" See Haar and Hering, "“The Determipation of Benefits in Land
Acquisition,” {Dec. 1983) 51 Cal. Law ) Rev. 833; Judge Thomas
Yager, “Just Compensation,” (Dec. 1954} |Amer. Right of Way Assn.
“Right of Way,” p. 18,
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and special benefits would, of course, be the easiest sojution
to most of the problems of segregation now besetting bench
and bar when this difference is sought to be resolved in a
given case. In effect, jt would permit a simple “before and
after” test to be applied in valuing the property under par-
tial condemnation. This approach might be expected to
receive the approval of those primarily concerned with the
administration of right-of-way acquisition programs in Cali-
fornia. However, such a proposal wo 1d immediately raise
2 mixed question of law and equity Wwhich might best be
labelled double taxation. Obviously, the general taxpayer is
the financial source that makes public right-of-way
projects possible, and as such he reaps the general benefit.
if, however, one of his class happens |aiso to be a property
owner from whose land a portion is ¢ demned for the use
of the proposed project, and if some increment of general
benefit to the remainder of his land i deducted from what
is owed him for the taking, then he is in effect paying twice
for the same benefit, while his neig bor next door, from
whem no land is taken, pays only onc . Vote-conscious legis-
lators might well hesitate to embrace ch a propoeal which,
if it ever were to be adopted, would ignmediately be suspect
on a consitutional basis.

Whether special benefits should be
of the land condemned, as well as ainst severance dam-
ages, is a question that appears to be free from constitu-
tional restrictions, and to be solely|a question of public
policy. A recognized reference authority i
that “the modern rule seems to be
may be considered and that they may| be set off only against
the damages to the remainder area.”}* However, one basic
and meritorious objective of studies in the field of eminent
domain is to eliminate hardship an injustice where the
property owner is concerned. One gxample is the recom-
mendation of the Law Revision Comimission that such an
owner should be reimbursed for the expense of moving his
personal property to 8 new jocation|?® the effect of which
is to restore the owner, in an added degree, to his former

m 3 Nichols on Eminent Doemnin, (3d ed|, 1984 Supp.) p 82, citing
the present Californin rule as the paramoynt example.

# a1, Law Rev. Comm., “Recommendation and Study Relating to
the Reimbursement for Moving Expenses When Property Is Acquired
for Public Use™ (Oct. 1060).
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pecuniary position. It is therefore conversely argued in the
matier of special benefit that if such an owner will receive
a substantial specinl benefit to the remainder of his prop-
erty because of the proposed public ject, the general
public shouid receive credit for it in the final reckoning,
and the owner should not receive a windfall of value by
having such credit limited only to the item of severance
damage. The argument has merit in both logic and equity,
and there is an ample body of experi in the Federal
courts for the application of such a procedure™ It should
have the support of all points of view |in bringing the law
in this field more in line with the practicalities of our
modern society. -

.y

1 gea U 5. v. Miller {1543), 317 U.S. 36%; “Legal Aspects of Real
Estate Transactions,” (State Bar of Calif., 1458}, pp. 668, 675
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THE EMINENT DOMAIN PROCEDURE ACT*

) By Mamon Braxrry, Topeka, Konsar
Judge of SMDIMSMWCWDWCM

130

Jusr CoMPENSATION, FORMULAS

Let's move o Section 13. For the first time in Kansas history, there is a clear-cut
pronouncement that: '
*“Private property shall not be taken, or damaged, for public use without just
compensation.”

Except for the words "or damaged” now added, these are identical words to
those usad in the Fifth Amendment to the U, §. Constitution, but the Fifth Amend-
ment is a direction only to federal courts.

The Fourteenth, which is a direction to the states, a limitation upon the states,

gets at it only obliguely:

. nor shall any state depm'e any person of life, liberty, or prnperty without
dnep&ocmoflnw

- Paragraph lSofuurBﬂlo&Righu bears on this matter inageneral way. It
provides:

“All persons, fotm:unessufiwadmpm reputation or proprety, shall have
remedy by due process of law. .

There never has been any question abont a property owuersnghttomin
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Kansas, but the measure of damages has varied somewhat with the particular
statute involved. Under some statutes benefits are to be considered, under others,
not.

Where all of a property owner's tract is taken, the measure of damages will be the
value of the property or interest at the time of the taking, the same as before.
Where only a part of it is taken, we have a new formula. We have adapted the
usual federal rule, the difference between the value of the entire property or
interest immediately before the taking, and the value of that portion of the tract
or interest remaining immediately after taking {Section 13{b) and (c}].

Several-of our stock instructivns will undergo some change on this measurs, I
believe. The definition of market value will remain the same, of course, but
instead of telling the jury to determine the value of the land taken and “you should
then proceed to determine whether the property owner has suffered any damage
to the remainder of his land,” we will tell the jury to determine market value
before and after.

The old law sends us in a quest for damages. It speaks in terms of damages to
the remainder rather than market value. Of course we will still be concerned about
the remainder being damaged and how, but we will focus attention on the real
issue, namely, how all this affects market value, Incidentally, I believe in light of
the thousands of interpretations to date we can accept value, market valve, fair
market value, and reasonable market value as being synonymous,

Where part of a tract is taken, I believe a proper instruction under the new act
will read something like this:

“You mre instructed that the measure of full compensation {0 be paid to the
property owner, is the difference between the reasonable market value of the

mﬁre!mctnrmtnrestmmedmtelybdored;eukmgand the reasonahle market

value of the remainder immediately after the taking. .

“You may consider all the factors in evidence which actually weigh on

market velue, but these must not be speculative, conjectural or remote.

~As thesa factors apply to market value of the remainder, they must be such as

result from the severance or the taking, and be 5o reasonably possible and prob-
able as to have an effect upon market value st the time of the taking.”

Both formulas, the cld and the new, usnaily produce the same result, but the
new formula does it quicker and easier, and with less fiction and fiddle faddle.
Is there a difference? Can they produce differont results? Yes, I think this &
possible in some cases. '

Orgel, in his work on Eminent Domatn, tells us that many courts over the land
have confused the formulas and treated them as if they were the same. We have
been doing seme of this too.

I wonder if we aren’t mixing the ol and new at present in asking appraisers to
testify as shown in the chart below and in sending this chart to the jury room as
we often do. Appraisers go through all 8 columns in the chart below to fortify their
conclusions, but they often assume routinely that column 3 minus 4 equals 5. As
will be pointed out later, this is not always so. All the preseat statute calls for is
columns 2,5, and 8. { But the formula for this chart was approved in Clagget ©. Phil-
lips, 150 X 187, 191.}
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1) 2 a €] (5 {B)
V;iue of V.-}ue} of Vu%ue} of Value:! of Dnnge Totul ot
ixoamediatel; tadony 'kl:u;ulﬂy irmmn:dil'ﬂ:!y mml?n&e dus
y i ramedist T
befors taking before taking after takyng (3 {4} {3} 4 (5

$5,000 - $1,500 $3,500 $2,500 $1,000 $2,500

The slightly changed and simplified formula under the new statute appears next
below. The emphasis is on value and we stop going around Robin Hood's barn to
reachit.

1 [
VtLo}d Vag:eld Tohg }_ -
aiire ifract : ‘:m% p?”m
before taking uftor taldugy - (Y= {4
- #5,000 $2,500 $2,500

Under the old law we have been operating like the statistician for the Department
of Agriculture. He was sent into the state to count the cows. The method he
was using was to count the “tits” and tails and divide by five. Under the new law,
we will count the cows. . :

The old statute, G. S. 49, 26-101, spoke in terms of damages to the remainder,
not market value of the remainder before and after. We were supposed to ascertain
damages to the remainder, only damages, not benefits, and give the property owner
all his damages. We were not supposed to consider genera) benefits like those that
ensue from a new or improved highway adjacent to his property, benefits that
might follow if a lake was built and he was left with excellent shoreline, for example.

And we sometimes tried to make a difficult and unrealistic differentiation
between special and general benefits. (In re special and geéneral benefits see:
Emery v. Riverside Drainage District, 132 K 98; Cullen v. Junction City, 43 K 627,
830, criticized, Town of Fairbanks v. Barrack, 282 ¥ 420; Hall v. Electric Railroad
Co., 89 K 70, 72.)

I believe the new formula, in seeking the market value before and after, has a
built-in device, an automatic device for ascertaining damages and offsetting
benefits, all benefits, that sometimes flow from condemnation. If this is so, it is a
change from the present general condemnation law and it will repeal some case
law, (See Nichols on Eminent Domain, Vol. 4, Sections 14.23 et seq.) Con-
sideration of benefits is nothing new to the law and special assessments to pay for
benefits are common.
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FOR JANUARY 12, 1972 A.M, RELEASE

ASE
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,ittle Boover Commission"

today accused the State Division of H:I.Thways of -mismanaging more

than $100 million worth of excess land

Jackson has ennounced that a full 00m+ssion hearing will be held

Chairman H, Herbert

B

to investigaﬁe the charges on Hednesd#, Jam&ry' 26, 1972, at

9:30 a.m., in Room 6031, of the State #.pito1.'

A study conducted by the mmiuitn on California S:ai:e

Covermment Organization and Econcmy's
Right~of~-Way has revealed:

*The "loss' of excess p‘arcels val
which are owned by the State, but whic

Division of Highways' inventory lists.

ub=-Committee on Highway

ped gt more than $15 million

h do not appear on the

#Parcels of land acquired for pospible future highway use

have been held for periods as long as
*Division of Highwaye ﬁeadquarter

have, in many instances, been ignored

by district persommel,

| *Procedures and policles re'gsrdin

differ among various districts of the

*No real effort is being made to

40 years without utilizationm.

policies and regulations

or deliberately disobeyed

g excess right-of-way

iDivision of Bigtiwayn.

assure maximm utilization of -

existing right-of-way parcels.




*Despite esarlier assurances, the bivision of Highwiya has

. falled to reduce significantly its 1nv%ﬁtory of prOperfy oot

required for highway right of way.

¥Local govermments have suffered untold lose of tax revenues

since excess right of way properties are not being developed for

thair highest and beat use, This 1s particularly true in the

Ban Diego and Ean Francisco,

Los Angeles and Orange County areas and to a lesser extent in

L

*There is a lack of centralized organizational responsibility

and aﬁthoglty over the right of way expess land program resulting .

<:. : " in ineffective management of the program.

A major reason for the present copdition of the .excess land

piogran,-according to the sub-cdmmittéa, is the engineering

orientation of the Divigion of Highuaya: "We have perious

regervations whether there will be las
program unlegs there are organizationa

the program from engineering jurisdict

ting improvement in this
l changes which will remove

ion,..Their interest is in

bullding highways. In relatiom to total dollara, the excess lands

program, $100 million, is regarded as

of minor 1npprtnnc§ and,

consequently, has little (if any) status of priority."

Members of the sub-committee incl;

ude Nathan Shapell, Chairman;

Manning J. Post; James E, Kenney; and Andrew L. Leavitt. The

study involved more than 7,000 man-hou

rs of work by the sub-committee

_(:: and staff, The Sub-Committee report 1; an outgrowth of work begun

in 1966 under the chairmanship of canm#ssioner Post. Previocus
|
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- studies of the Commission have been cont.f,erned with other aspects

of the Department of Public Worke, as we&ll as analysis of operations

in the Departments of Pinance, Im_iustriil Relations, Highway Patrol,

| P & V Standards, Genergl Services, Persdnoel Board, Agriculture,

and other departments and agencies, _ _
"de found conclusive evidence that 'the Plvision of Highways

is not doing an adequate job with regard to maragement and disposition

. of right of way property," according to Commissioner Shapell, "The

result is a significant lose of reveme for the State and local
-gwerment and an unnecessary drain on cur taxpayers. anortunauly,_
this situation, which has existed for at least 25 years, is going

to contimme untili such time a8 the Divisgion of Righways adopts and

implements sound management and real estate practices." -
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_ and organization are necenary X

- Jamary 12, 1972

Mc, H, Berbert Jackson, Chairman : .
Commission on California State Gove#mnt :
Organization and Economy '

" 455 Capitol Mall, Suite 700 o,

Sacramento, califqrni.a 95814
Dear ¥Mr. Cheirman: | |
Transmitted herewith is the report o# preliminary findings of

the study conducted by your Subcommittee on excess highway
right of way. :

As, you know, this matter has been under atudy by several
subcommittees of this Commission since 1566, In 1969 the

State Bighway Engineer, J. A, Legarrs and Righway Right of Way
officials made definite commitments and assurances to this
Commisgion, in writing, a8 to right of way acquisition, -
management and disposal practices. n the basia of more than
7000 wan hours of work by this Sube ttee and its staff since
that time, it has become evident that the excess land program
involving inwventory, sales, lsases, gngineering holds and
property management, is ‘not produci
bad been led to believe, Significant changes in pruceduru

The data ¢ o-pi.lad for the &:bcmltt?e hu documented that:

= There are serious defects in exc#u lnnd 1mrqntory records,

= Land has been withheld from sale without justification and
at the whin of engineers and for!unl.ini.ted periods of time,

The Department has ,fn:ll.-cd to r!dtL“ the excess land inventory.

There has been little effort to evelop producti.ve usage of
space avallable within right of way.

Inefficiency and administrative insubordination has been
ignored by those with authority to take appropriate action.

the results the Commission




The result of these deficiencies has beep a ioss of millions of
dollars to the taxpayers of the State of| California--rescurces
tied up and nof available for other purppses. In additdon,
local governments have suffered unfold lpss of tax revenue
since these properties have not been developed for their highest
or best use, ! '

|
The wembers of the Subcommittee unanimoully recormmend that pudlic
hearings be held by the full Coumission gt the earliest peossible
date in order that these preliminary findings may be presented,
thus forming the basis of a formal report containing conclusions
and reconmendations for submission to the Governor and members
of the Legislature. ’

b

Respectiully s

] .. - p _’y ,

t of Way

Andrew L,| Leavitt
Manning J, Post

Enclosure




SUMMARY OF FINDINGS

The scope of the work done in this study was on a ssmple basis and by
no means inclusive of all facets of the highway right of way excess
lands program. There are major problems however which must be solved
first. It was on these problems that this effort was concentrated.

a
|

« There is & lack of centralized 5rganizationa1 tesponsibility
and gquthority over the right of way excess lands program
resulting in ineffective management of the program.

-~ The excess land inventory system in ivs present form is
incompiete, inaccurate and ineffective in providing for
early disposal of land and in reducing the inventory to
a minimum number of -parcels,

= There has been almost a total lack of control over
englneering holds. Headquarter policies concerning
engineering holds have been igngred or deliberately
- digebeyed.

- There have been no positive steps taken to insure an
ongoing and productive program for development and
management of airspace. o :

- Substantial smounts of revenue are lost becsuse of curvent
policies and practices (which very between districts)
relating to the use of properties from the time of
purchase until needed for comstyuction purposes.

- There is no formal review and approval of use of exceas
or alrepece sites by Highways' units prior to occupancy,
and no economic analysis i made to determine the
justification of such usage. |

- The present computer inventory system does not provide
management with adequate informatiom to control the program

effectively. .

nﬁ.i




INTRODUC noni

The Division of Highways of the Department| of Public Works Ls in the
real estate business in a big way. Its activities in acquiring resl
property, either by condemnation or by negotiation, are well known -

and often the subject of much controversy and publicity. Notso well
known, but nevertheless materially significant to the California
taxpayer, is that these activities result in a substantial inventory

of property that is excess to actual needs for highway right of way

for which the parceles were acquired. That| thia inventory is significant
is spparent from ths following table: ;

Inventory Date Nomber of Parcels Book Value

January, 1970 . 11,607, -+ $28,067,426
July, 1870 - 11,487 33,686,539 .
Jaseary, 1970 - 11,221] " 33,732,877
April, 1971 10,695 ' 30,454,159

What is also significant about this data is that, while there has bean
a gradual veduction in the number of parcels, there has not been the
significant reduction which the Subcommittes had expected, based on
comitments made by the Division of Highways in 1969.

The inventory book value Lis based upon the sales or exchange value of

the excess parcels at the time of acquisition. This valuation concept

is that recommended to the Division of Highways by the Office of the
Auditor General., Since current appraisal data is not available, only

d rough estimate of the current value of excess lands is possible,

Sales experience in the Division's largest district, Los Angeles,

showed that the warket value of parcels sold approximated thres times.
the inventory value, On that basis, the total isventory value state-wide
would be $90 million dollars. However, as|will be discussed later,
apparently some 15% of the excess parcels :ere not on the inventory.

The estimated total value of the excess lands inventory thus would run
well over §100 million dollars. : S
The objectivas of the Division of Highways| in acquiring, managing, and
disposing of such & masaive excess lands !.Evontory--inﬂeed, the
Division's obligations to the taxpaying public=-ghould be to:

- Hinl.nise cruti.gm of ex‘ciu lands,
« Minimize creation of unsszladble excess liudl.-

- Dispose of surplus at the earliest poasible date.

.5-




- Pernit no internally controlled "holds" without full
Justification and rigorous =conomic analysis.

~ Maximige the return on necessary'¢xcela or right of way
held prior to highway needs, !

The Subcommittee's decision to study the Bivision of Highway's excess
lands program was made because the members |were convinced that the

above objectives were not being met, The tudy objective was to

develop concrete evidence im support of that conviction., The Subcommittee
1s satisfied that the study objective has Been attained without further
field work st thia time, : i ' '

-h

SCORE OF THE 51_'@ ¥

|
. |

It was apperent from the outset that time constraints on ntaff .
. availability would not permit the comprehensive management review
of the highway right of way program which the Subcommittee had
contemplated. Based on s preliminary revi by the staff gnd
discussions with the Subcommittee, it was agreed that the work would
g::gigtrate on selected higiway routes in five districts 2s a representative

. ' I

9; the selected sample routss, detail ﬁﬁps Fere studied carefully to:

T

~ Ident{fy all excess parcels.
= Datermins their status under ttate# policies.
~ Compare this status to existing re+orda.
|
« Analyze the reaults of the work with particular emphasis on:
- Aceuracy of the inventoéy#.
- Justificstion for engiucefing holds,
- Status of alirspace dev&loﬂment.
= Management and disposal of excess lande.
BExhibit A idunilfies the routes studied in jach district and classifies
the parcels as they were on the dates the decail maps were examined,
All parcels summarized in this exhibit were identified and ‘plotted on
freeway maps which are much toc large to be [included as exhibits in

this report. - However, they are included hegein by reference, and will
be retained by the Commission in its files,




Exhibit A is sumiarizad as follows:

Farcels on inventory records &s excess

On detail maps as excess:
Availgble for sales or exchange

Held by engineers
. ﬂndeternin;d right of way
Time sales not yet recorded
Rot on detail mhpl 88 exXcees:
‘Sold, etill on inventory

.Within right of way, still on
inventory as exceas

Total parcels on inventory records

Parcels on maps, not on_inventory

Excess not on inventory

Advance acquisitions, from Right of
Way Acquisition Fund

Owned by Division of Bay Toll Crossings
Sold, but still on maps
Total parcels not on inventory '

Total parcels reviewed by the study

é 1,304
s

608
3%

42

2,830

;

21

40

2,876

516

3,392




DISCUSSIOR OF FINDINGS

FINDING: There ig & lack of centralized organizational responsibility
and authority over the right of way excess lands program
resulting in Ineffective mansgement of the program.

Probably the most consistent finding of thik review was the inconsistency

in procedure and practices from district to| district in the Division

of Highways. This was true as to inventory| records, mapping techniques,

files, land sales and rental practices, One would expect to find some

differences because of district size, but by and large there should be
one best way of doing things and 2 central mansgement should be able

to werk them out. t

In the present Division of Righweys organization, the Chief Right of
Way Agent in Sacramento presumably has overall program responsibility.
1f true, then he is in a completely untenable position, since in fact
he does not have the authority to carry out| responsibility in this area.
The Divigion's policy is clearly laid out in the following quote from

a Right of Way Manual change issued in March 19689, :

*YIt must be clearly understood by all operating units of
the Divisfon of Highways that final| responsibility for
the State's excess land program is deiegated to the
District, and to this end procedures have been developed
having a primary purpose of dispociEE of excess land at
the egrliest possible date and the maintenance of an ~
absolute minimum of property in the State's inventory."

There remains however, "...a degree| of flexibility eo that
each diptrict may implement detaileg procedures found
locally to be the most bepeficial ip accomplishing the
primary gTal 'effectively digposing| of the excess land
inventory (Underlining added)

Thia, in our view,'is the basis of the problem from which stems most
of the criticism of the program studied by the Subcommittee. Uniform
administracion, as far as possible, is needed to attain effective
menagenent and control of the pProgram.

The fact 1is that in the Division of Highway s as now organized, the
District Engineer is to all intents and purposes autonomous. Thus,
the status which the excess lands program hss in any one diatrict
depends upon the District Engineer's interest in it. To illustrate
this, March 1969 pollicy statements from Division headquarters included
one statement to the effect that districts would initiate procedures
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which would lead to the most expeditious clearance of excess lande

(release from engineering holds). Two years later, in March 1971,

District 07 Los Angeles took official action by issuing its owm

eircular letter requiring specific manapgement level approval of such

holds. However, the first instance of a hold receiving this approval

was not dated until May 14, 1971. An earlier heasdquarters policy statement
{Jamzary 1970) called for immediate rcview of all engineering holds

for conformance to certain standards, and for a subsequent anoual

review by the District Engineer. 1In May 1971 our staff was

informed that the first review had only recently begun in Los Angeles.

This kind of failure to comply with policy #rom Sacramento was

apparent to some degree in each of the five|districts visited, at

least as related to the excess lands program. We have serious reserva-
tions whether there will be lasting improvements in this program unless
there are organigational changes which will remove the program from
engineering jurisdictions. The Division of Righways is an engineering-
oriented organization. Their interest is in building highways. In
relation to total dollars the excess lands program is regarded as of -

minor importance and, consequently, has lit
: !

le if any status or priority.

FIEDING: ‘The excess land inventory system in its present form is
. 1incomplete, insccurate and is ineffective in providing

for early dippossl of land and in| reducing the inventory

to a winimum number of parcels. |

Shortly after filiug its reply to the Comnmiksion's 1969 questionnaire,

rhe Division revised Lts excess lLands inventory system and policies.
The vehicle was a Right of Way Manual amendment dated March 21, 1969,
subgequently expanded upon by another amendment dated January 26, 1970.

Briefly, the changes were to have accomplished the following:

- & compliete and eccurate inventory bf all excess lands as
of July 1, 1969, ' ;

- An gecurate and uniform record system in the districts and
computer record in Sacramente headquarters.

- A uniform categorization of parcel| status.

- Clesrance of parcels for sale at the earliest possible date,

.« Diaposal of excess lands at the eairliea: possible date.

- Maintemance of an absolute minimum of property in the
State's inventory. j -

-ge-




A

‘)

"The findings of this Subcommittee are that none of these antieipated

sccomplighments have been realized,

The July 1, 1969 inventory effort
was ineffective, inaccurate, and incomplete,

The system and its

operation since -that time are such thet it |is highly unlikely that

any waterisl improvement can be expected.

A lyatém to identify and catalog excess lands should be an aid to
attain the objective of prompt and efficient disposal of excess. A

condensed description of a system ass it sho

present parcel categorization, would be:

= A parcel cortaining excess is plac
acquisition.
Undetermined Right of Way.

ed in the 1nventoty upon

Its first classification 1is Category 3,

= A request for clearance is sent 1mnnd1acely to the Deslgn

Evgineers, who must respond within| 30 days.

The response

would indicate that the excess will be needed for a project

{Category 2, Held for Projects),

or that it should be

transferred to Category 1, Available for Immediate Sale.

- The process to dispose of Category 1 parcels is set in
motion immediately upon transfer to that category.

‘= Category 2 parcals are flagged for| periodic review snd

rujuutification.

In its present form the system is 1ncomplet and is not producing the

desired results.

The staff has diascussed the system and its use

with Excese Lands personnel in six dietrictp that contain about 86%

of the excese parcels on the inventory.

our findings that the system has many deficfencies.

deficiencier are as foliow:

ge discussions reinforced
The principal

1. An estimaced 1650 parcels of excess 'and. worth at least
$15 willion dollars are not on inventory.

: o
A detailed examination of the record maps fpr 16 routes in five highway

districts disclosed 448 parcels of excess
parcele on the officiazl inventory records.
districts' personnel with lists of all addi
wars not diaputed.

The number of additional parcelu found on t
of those on inventory.

nd in addition to the 2,876
The staff furnished the
tional parcels found; they

%d routes reviewed was 15%

If the same rate of error prevailed over the

state-wide inventory of 10,578 on the vecord as of Auguat 31, 1971, it

would have meant that some 1,650 parcels of

~10- ]

land were not recorded as

1d work, ueing the Division's




" Without current appraiaals, it would be pseible to determine the
value of unrecorded excess lands. Based strictly on the state-wide
average book velue per parcel of the recorded inventory as of August 31,
1971, the book value of unrecorded excess would have been approximately
$5 million dollara, On the basis of a division headquarter’s statement
that current values average about three times current book values, it
is estimated that the value of unrecorded excess lands held by the -
Division of Righways is at least $15 million dollars. The Subcommittee
believes that this is a highly conservative estimate.

The inaccurate condition of the ianventory r*cord exists because:
- Districts did a poor job of aettin# uprthe 1969 inventory.

= The system does not provide controls to insure that every
&xcess parcel reasches the 1nvento prnmptly. if at all.

In support of this finding are the results f distrtct-wide reviewk

of all routes by district persomnel, This review was ordered in all .
districts by the Director of Public Works ap a result of our findings

in District 073 Los Angeles. As a result, Right of Way Enginesring

and Excess Lands personnel reviewed the record maps and have identified
at least 1,000 addicional parcels in District 07, Los Angeles and

District 04, San Francisco. Ro doubt a proportionate numbe:'of additional

parcels would be discavered in the other nine districts.

2. Right of Way Engiuzering and Excess iands paraonnel ofcen
i{nterpret mape differently, i

Many of the uninventoried parcels can be at rtbuted to a‘lack of
uniformity in the techniques of preparing and interpreting maps. ' Right
of Way Engineering personnel prepare the mape; their techniques vary
between districts and often within a dls:ri t.

A list of exceas parcels prepared by'engine rs will not alway: agree
with a list prepared by excess lands person;el even though they are
both mede from the same mape. An informal telephone survey by the
staff elicitad racher interesting results. |Several districts

were asked how many new parcels were discovered when they reviewed
all routes in July as crdered by the Diree:E:. The first replies
indicated that there were disagreements between staff assigned to
the job, Districts were then asked who did the job, who reviewed it,
and what the finsl outcome was. b

The result of the purvey was as follows:

. ell-
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-'iﬁiltrict : Number of Parcels found by

Right of Way! " Excess
No.  Headquarters Engineerigg — Lands
03 ©  Marysville {"We have un#il the end of the year to
| do &) |
04 San Francisco 299 é 299
07  Llog Angeles 1,406 700°
10 Stockton | " None ?'- " Yone

 (The staff later found 23 parcels in s limited sample of
routes., District personnel agreed)

11 San Diego . 400 - 20

{The staff later found 40 in a }1mited nample of routes,
District personnel agreed) |

- T ’ ,

3." The inventory iystem doas not incldde two typee of acquisitions:
. = Those made from the Highway Right of Way Acquisition Fund.

- Those made from non-depleted material sites.

'The Highway Right of Way Acquisition Fund was created in 1952 by the

Legislature to provide funds for the advance acquisition of right of
way to prevent development to & higher use and the consequent higher

acquisition cost if the development were permitted to proceed (ao-called'

protaction acquisitions). On August 31, 1971, its principal asset
was $28,717,800 invested in some 529 parcels. The very long holding
pariods for these parcels, during which right of way lines may be :
relocated, increases the changes that they will contain excess; the
Division estimates that probably 25% of the parcels are of this

kind. .

Parcels acquired for use as highway construction material sites are:
often held for long periods of time without being used. Thare are
some 78 of these, some of which have been held for many years. In
District 11, San Diego, material sites had been acquired in 1931 and
1955 and had never been used. Another was acquired in 1953 and has
not been used since 1954, .

These parcels and others like them are nof included in the inventory
and sre not reviewed from time to time to:determ;ng if tycy are excess.

.12«
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“which were still ir Category 3 as undetermined right of way. This

4. A significant nuwmber of parcels are not mede available for
sale or placed on engineering hold at the earliest possible
date, ' :

Stated Division of Highways policy is to dp thia as scon ag possible
after acquisition. Districte differ in prictice. District 07 Loe
Angeles usually waits until all project plens, specifications and
estimates sre completed. This unnecessary delay has prevented the
timely eales of many parceis. Other districts are able to detersine
excess almost immediately upon acquisition, ,

Excess land is not normally sold until it has been transferred to

Category 1 as available for immediate sale, Excess land required *
for projects should be transferred to Category 2. Regarding such

transfers, the Right of Way Manual provides that excess land should

be reclassified ".,.at the earliest possible date following the
determination of & calculated right of way| line.,."

Except for advanee acquisitions (hard:hips|and protections) a calculated

right of way line is alwaye available at the time of acquisitions.

Thus, the stated policy is to transfer parkzlu to Categories 1 or 2

a8 soon ag pogsible after acquisition,

An analysis of the parcels in Category 3, Undetermined Right of Way,
disclosed that about 60X (some 2,800 parcels) were entered into the
system in the last six months of 1969 and had not yet been reclassified,
Since this was the period when the new system was being initiated, it
is resgonsble to assume that most of these parcels had been acquired
previously and should already have been reclaseified. The same anslyeis
disclosed that about 20% of them (some 900 paxcels) wers entersd into
the system in 1970 and were atill not reclagsified, B

|
This apparent disregard for the policies establighed by the Division
has prevented the timely sale of many parcels. Staff aralysis by
district indicates the practice is fairly ¢owmon. :

A specific example of this situation was fdund on Interstate 210 Freeway
in District 07. Oon one section of this freeway, not only had the plans,
specifications, and estimates been completed (May 28, 1969) but the
contract had been let (on October 15, 1970) and this section was
actually under construction. There were 62 parcels in this section

is an example of grose viclation of Divisign policy. It must not be
tolerated by the Division; the system ghould be such that the situstion
should automatically be brought to management's attention and appropriate
action taken to correct it and to discipline the staff responsible for
it, T
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'S. Changes in right of way lines thaticreate, eliminate,
- incerease or dacressze excess often §re nat com-unicated to

the Excess Lande Section,

When & parcel is scquired, the location of the then current right of
way line indicates the existence and gsize of exceps land, If the
right of way line changes, the gtatus of the excess may be altered,
It is important that the new line be drawn on the record maps and
that excess lands persomnel be notified of any excess land change.

There is no eatablished procedure to assute that thise is done. As a
result, many parcels contain excess now, although they did not at the
time of acquisition and should be on the tnventoty. Conversely, many
parcels now in the inventory are located #ithin a right of way. Parcel
size alone can aiso be affected.
6. Two or more separate parcels of excess contained within
one acquisition are often not nepa ated in the inventory
records, - -

Many acquisitions contain two or more sep$r¢te parcels of excess.

There are no procedures to assure that each separate parcel will
be shown on the inventory. e

The information relative ro each parcel myat be readily available and
accurate. If one inventory record contains the combined data relative
to several parcels, it cannot merve its purpase.

7. There hgs been no cverall reconcil#ttion between the

headquarters computer record and the districts' inventory
cards. Neither are accurate.

Only in District 03, Marysville, did we f nd the computer inventory
1ist reconciled to :he property cards or excess land files, This was
done quarterly. In the other districts, atfempts to reconcile had
been made, but after being unsuccessful ivarsl times, they stopped
trying.

8. District personnel who work with the computer inventory liste
often do not understand that portion of their job, They have

not been properly trained and do t pousess all the prerequisite
skille,

personnel in six districts. Without exception they expressed a lack
of confidence in the syatem. Most of them said they ignored the

system to a great exteanl and have developed substitutes for it in

The staff discussed the excess land inveiggrv syetem with Highwavs
their own offices.

align
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The lack of confidence was-usually attributed to failure to understand
how the system worked and what it could for them, None of the excess
land personnel who work with the system a knowledged having receaived
any training. ‘

minus dollar values in eight districts. taff aralysis iaﬂlcatat

The August 1971 computer inventory list c:ntained 86 parcels with
the condition is wides~spread through the 3yatem.

FINDING: There has been almost a total lack of control over engineering
holds, Hesdquarter policies concerning engineering holds
have baen ignored or deliberate y disobeyed,

In its reply to the Commission'e 1969 quegtionnaire, the Division

committed itself to developing certain policies regarding justification

for engineers' withhelding property from sale, The policies subsequently
fssued inciuded .these: ! o :

' = Written approval of the Diﬁtrictishsinser for all holda,

~ Proparties can be held for projeéts other than those for
which purchnsed only 1£* :

- Raqnired for a projec& on which the State
has a route adoptian.|
« Analysis shows the economic feasibility for
holding for the requi ed period of time,
= Written approval of the Deputy § ate Highway Engineer for

held property with an inventory value of $25,000 or more or a
market value of $50,000 or more, | '

- Immediate review of 2ll holds by |the District Engineer for
conforsance to the gbove standar*s. _

« Anmual review by the District ineer to assure that only
parcels conforming to the above gtandards are being retained.
|

Our findings are that these standards and instructions have either

been ignored nr deliberately disobeyed, n many cases, the effect is

that an engineer had simply to "stick a pin in a =map" to hold a parcel
for an indefinite period. This should be amply demonstrated in the
discussion of deficiencies which,folluws.;

1. Juatification or documentation foriengineering hnlda is often
either i{nadequate or nonexistent,

15~
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When holds are placed on excess parcels it

is usually done by

degignating a number of parcels rather thin by individusl parcel,

This practice was found in all districts

no attempt is made to justify the hold fo
the justifications are usuvally in such ge
needed for proposed widening"; "Hoid until
"Hold for future imterchange'; or "Hold u
Approval by higher authority based on the
statements depends completely on the jud

the hold and amounts to lirtle more than 4

An example of this practice in District O
memorandum from a design engineer placed

isited. In these instances,
fndividual parcels and

eral terms as "May be
construction completed";

til completion of design’.

e brief and generalized

ent of the person placing
"ruhber stamp“ approval.

was noted in which a
hold on 142 parcels™...

a8 they maybe (sic) required for the proposed widening of the San
Dlego Freeway". This hold was made on February 13, 1970; however,

mogt of these pgrcels have since been ea

rked for a future inter~

change of Routes 405/105. Since the District has reached an impasse
in sttempting to complete a freeway agreement with the City of

Hewthorne, it 18 not known when future co
The scquisition dates of these parceis ra
Approximately 90 of the parcels were not

time of the gtudy and their value was not
of the parcels that weve inventoried, two
one of .70 acres at $30,000 and the other

In the review of documentation and justif
holds in Disetrict 07 an atiempt was made

held on Route La-405. Ia addition to the
Excess Lands Section, a file is maintaine

Engineering Section. A comparison was ma

holds on Route 405, Excess Lande had 3%
2, Held for Projects, while Right of Way
there wers 21 parcele on hold., However,
as engineering holds im both files. Of t
28 were in one file, but nor in the other

nstruction will take place.
nge from 11 to 13 years,

on the inventory at the
ascertained. YHowever,

had high inventory value,
of .24 acres at $§13,000,

cation of engineering
o verify gll parcels
inventory cards in the

in the Right of Way
e of these two files for
nventory cards in Category
ngineering files indicated
only 3 parcels were classified
he other 54 parcels involved
, while 26 were in both

files, but not in apgreement as to hold status., Attempts to document

current status of parcels required search

ing in several locatioms

and in gome cases the gearch was abandoned after several atiempts

as district personnel had begun a review
compliance with a headquarters directive
findings.

of all excess parcels in
prompted by the study

2. Frequently there is no time limitiplaced on engineering holdas.

pPocumentation for engineering holds rarelly contained a specific time
that parcels were to be held, The limit was usually expressed in

terms of some future i{ndefinite point in
completion, determinetion of right of way
of construction, In many cases not even '
made, indicating only such thinge as that
widening or a proposed interchange.

time such as design
requirements or completion
‘this kind of reference was
holds were for future
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3. Xo analyses are made to evaluate qeononic feasibility of
engineering holds. :

There is no evidence to indicate that anj meaningful economic'juatifi-

 cations have been made. There are a few [instances in response to

specific inquiries where statements are made to the effect that it
would be more economical te retszin a parcel. Undoubtedly, in some
cases the conclusion £{8 correct, but it appears the conclusion was
based on superficial analysis and "horseback" opinions rather than
sound economic analysis and sclentifically based criteria.

4, Districet engineers do not periodically review engineering
holds. ,

Existing policy requires that written aplroval of the District
Engineer aust be obtained to place a hold on excess land and that an
annual review shall be made by the District Engineer to assure that
the hold is still justified. In the districts visited the authority
for original approvels has been delegated to various managemant
levels and the -procedures and documentation vary considerably. As
pointed out garlier the documentation, justification, and procedures
are such that the approval actually iz m de by the person who requests
the hold. :

Thera was no established procedure for a|aystauatic, periodic review
and re-evalustion of justification for existing holds, The only time
an existing hold was reviewed was when the project for which a parcel
is held was completed or when inquiries were made regarding the
availgbility of specific parcela. | :

5. Holds sre not approved by the Dep*ty State Highway Engineer
as required by stated policy. :

Headquarters policy i{gsued in January 19 D requires that engineering
holds which have an inventory value of §25,000 or more or market valua
of $50,000 or more must be suthorized in|writing by the Deputy State
Bighway Engineer, This policy had not been implemented prior to the
start of this study. For exsmple, the first request by District 07
for such approval was dated May 14, 1971,

6. Parcels are “ﬁnnfficially" held “; improperly vetalning them
in Category 3 as Undetermined Right of Way.

The study review disclosed numerous parcels classified as Category 3,
pPndetermined Right of Way, which according to established criteria
should have been reclassifled in category 1 or 2, While it may or
may not have been intentional, this dreskdown in procedure resuits
in an "unofficial” hold and by-passes the requirement for approval
at the district level and in the case of -high value parcels,
headguartexrs approval.

~17-
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One example of this in District 07 is Parcel 74567 on Route LA 405.
This fs & 9.934 acre parcel acquired in December 1959 with an.
inventory value of $230,000, The parcel was cercified as excees
aveilable for disposal on May 2B, 1964, however it has been placed
oni hold and relessed several times since then. When the new

. 1nventory was establisghed in 1969 this parncel was placed in category

3. A hold wae placed on che parcel on Jaﬂuary 22, 1971 for proposed
interchange of Routes 405/27, but the parcel was never transferred
out of category 3. The design unit placing the hold does not expect
construction of this interchange until afair 1980,
| [
7. Parcels are aometimes not released for sale because of
breakdown in communications between organizationsl units
of the Division of Highways. . "

In District 07, after a field review withis project resident engineer,
a letter im prepared in the diatrict'offiﬂe for the resident's
signature indicating parcels on hold that |can be released as exceas
snd sold, If the resident fslls to sign qhe release and return it,
this fact may go undetected for some time. In a specific instance,
such a letter-was prepared and sent cut on January 14, 1970, On
June 21, 1971, when the staff inquired about the parcels involved,

it wae found that the release letter had not been returned from the
field. As a result, 28 parcels were withheld from sale for 18

months. |

8. Parceleg are unofficially held by "ahalving" & project to delay
the fingl deadline date.

Division of Highways policy is that all pdrceis which are not to be
held will be clesred for disposal not later than the "PS and E date".
This is the date of the proiect report from the district to the
State Highway Engineer, which includes project plans, specifications
and cost estimates, Division policy slso requires districts to

send this report to headquarterse in Sacramento four months prior to
the target date set for sdvertising the prpject for bids,

¢an be sent to headquarters. When this happens in District 07, the
district “ghelves” the project until the tfime comes to send the report
forward; only then are excess parcels cleared. Some examples of the
time lag involved are es follow:

In some cases the district completes its dEaign work before the report

Project Date PS&E Target Date Months

Completed b ___.to Hq. on Shelf

LA-91, RI1,0/R1Z.1

. LA-7, 12,0/14.3 12/28/70 12471 12

M‘IOI, 3&&8,3802 . '
Ven-101, 0.0/1,6° wvaymn /7 6
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. . ~Date PS&E Target Date Months
Project ' Completed to Hq. On Shelf
LA-210,R5.0/12,1 ' o ' .

LA-118,3!3.0/14.0 1/4/71 . 11/71 11
Ora-1, 0.2/1.2 s/e/mt 6/72 13
Ora-57, 10.9/12,5 3/30/71 12/71 9

This practice was also found in other dijptricts. It obviously resulte
in "holding" substantial amounts of property without official sanction.
Vigorous action by the Department is essential to bring this completely
vnjustifiuble condition under control. [This control cannot be attained,
in our view, gimply-by requiring districts to report progress and B
sctivity. There must be departmental level review and follow-up in

the field on a continuing basis. - :

The value of departmental level review apd control is possibly demonstrated
by what has happened to engineering holds in the districts visited

during this study. The following data reflects holds reviewed by the

staff in four districts, representing 2/3 of the holds in those districts
and ‘over 1/3 of the state-wide total,

Rumber of :I of Leogth of Holds

Parceis Total Shortest Longest
Since released or can
be released now : 287 o 42% 8 mos. 37 yrs.
Can be released by |
July 1972 61 9% 2 yrs. 24 yra,
Sub-total 8 51%
Still to be held after * :
July 1972 328 49T 2 yrs, Indefinice
TOTAL 676 © 100%

|
To emphasize the point«-£{f the Department's policies regarding
engipeering holde had been adopted in these four discricts, 427 of
the holds would not have existed at the time of the study and another
9% would be available for release within a year.




PIHDING:' There have been no positive st$pg taken to insure an
ongoing and productive program| for development and .
management of airspace. : '

Airspace 1s defined as "...any non-opera#lng property within highway
right of way limite which is capable of other uses without undue
interference with the operation and futuEe expansion of the transpor-
tation corridor for highway or other transportation uses." The
Division's 1969 report to the Commission| showed a high degree of
interest in promoting the use of freeway| airspace. The Division
indicated that it was taking the initiative in development of
sirspace by contacting brokers, developeys, buiiders--all firms

with the ability and financial capability to develop airspace in
California. :

In the intervening two years, there has peen little evidence at the
district level of the prowmotional effort to which the Divieion was
committed. To the contrary:

i -

- None of the five districts visited by thélstaff had wade
a real attempt to identify its mpvailable airspace.

« There has been minimal effort to rent known airspace.
Most new rentzls come as the repult of unsolicited
inquiries, '

- Until very recently, districts have not attempted to,
staff the function so that a proper job can be done.

« Asgigned staff veceive little or no cooperation from

- othat units. !

- There is little indication of an aggressive promotional

program which this activity requires.

The situstior in the airepace program id simply another exsmple,
in the Subcommittee's view, of the fragmentary result of a program
with no priority status and operating on an almost completely
decentraligzed basis. i
The safe and efficlient operation of a road requires that control be
malntained over sreas within the right of way, but not actually used
in the operation of the road, Thopse arsas include the space over,
under and between the traveled lanes of the road. Fee ownership is
usually required in ovder to waintain the necessary control; often
the areas can be made availgble for other purposes by means of
restrictive leases. Such leases are asuthorized by the Streets and
Higlways Code. ; :
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Pew projects have beer considered that propose the use of epace
over freeways. Independent anmalyses have indicated that this
utilization 18 not now economically feasible. Statistice are cited
which indicate it is less expensive to purchase improved land
adjacent to the freeway and demolish the |exiating improvements, as
compared to a construction cost of $50 per square foot of pad over
a freeway. In addition, the purchaser could have title to land
outside a right of way, whereas only a leasehold interest is
available under the other alternative, nly two over~the-freeway
projects are currently under conaiderati?n. Both are in District
07; one a library, and the other a hotel, '

The latter project may offer a possible means of achieving over-
the-freeway development if district pers¢nnel can contact iaterested
companies soon encugh. The hotel is to be buil€ over a freeway not
yet constructed., The bullders have worked with the highway design
group to incorporate changes into the freeway construction. Some

$2 million dollars edditional cost would | be borne by the hotel
builder, which could make over~the-freeway construction economically
feasible, - | ‘ *
If this procedure can be demonstrated toiimpruve an aconomic analysis,
the Diviaion should attempt to contact potential builders far in
advance of freeway construction so that highway design can be
coordinated with subsequenc development ro minimize costas.

Thers are many sites under and between the lanes of roade. They

have generaliy been used for parking, but many have potentisl for
higher uses, including use by the district iteelf. The pivision's
program to seek cccupants for these sites has been passive. Factors
contributing to the lack of success of the program are:

~ A prepcribed competitive bid prpcedure.

- Inadequate staff. ,

- Inaccurate and incomplete airsppce inventory.
~ Other Highways units are not copperating.

The competitive bid procedure prescribed by the California Highway
Conmisaion was designed te insure that fair market rates would be
obtained, However, in fact there has bepn very lirtle competition
for moat sites, At the pame time, the bid procedure decreases the
chance that a site will be leased. This| is because of the approxi-
mately 90-day period which 18 required tp (1) prepare public notices,
(2) advertise, (3) receive and evaluate bids, and- (4) issue a lease,
Many potential lessees will not tolerate this type of delay, since a
gimilar lease can be consummated with private parties in three to
five days, at about the same leage rates| and with far less lease
rvestrictions. ' :
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What actually happens is that e& potentisl lespee coatacts the
Division, an approximste lease rate ie quoted {which will be about
the miniwmum bid set by the Division) and the Division then sets in
wotion the bid procedure. When the bids come In, there is usually
only one bidder who gets hia lease at the quoted fate.

leases under certain circumatances., Conceivably, these leases can
bs consummated in & short time and elimipate much of the red tape
now involved in ieasing airspace. However, the State Highway
Cormlssion has reteined the prerogative b reviewing each lease
before it becomes effactive. Blanket asuthority to negotlate leages
could improve the attractiveness of leasfing airspace sites, without
any change in the lease rate. Obviocusly|, where an unusually attractive
aite fo sought by wmore than one potentiah lesgee, the bid procedure
would be essential to fairiy lease the shte qu get the best price.

The State Highway Commission has given p%rmission for negotiated

Lack of sufficient staff aspigned has hindered the program. The
leasing of airspace achieved prominence in recent yesars due to the
construction of more elevated roade. Most of the sites are under
elevated roads and most are located on interstate routes, The
incressed amount of alrspace created a need for a larger and more
specialized staff. For most of the lasy two years, headquarters
office had one position sssigned. The two districts having mcat
of the existing airspace when this study started and had a

total of three staff for this function, | Additional personnel have
been added since the Commission expresged an interest in this
activicy. Considering the size and imparcance of the job that needs
doing, resources available have been wigimal, ’ '

Paramount among the needs of the prograj is an accurate inventory of
afrspace sites. Although the program hge been in operation for
several yearg, there is still no aceurate inventory. The following
summary shows a comparison of the reported inventory of three
digtricts with an inventory made by the |staff,

District Inv%ntorg Staff Inventory
Sites in use = 279 | 309
Available for lease ' __18 . 118
Total sites 357 ;A 424
% of sites not on inventory: ) | 184%
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In addition to reviewing leases and occupauncy reports, on-site
inspections of some areas were made. Since.on-site inspections

were 8o few and limited to District 07, fhe additfonal sites discovered
shouid not be considered to be all imcludive,

Up to this time the principal way that a!rspace sltes came to the
attention of alrspace staff was when a p%nspeccive lessse would inquire
about a site. In the case of many sites occupied by the Maintensnce
Department and other Highways units, airdpace personnel have not been
aware of the existence of the space, Digtrict 07 and 04 gald they
were going to start inspecting all of their routes to locate all
potential airspace sites, District 03 ig now in the process of

doing this. P

A sericus problem in the msnagement of alirspace im encroachment by
other units of the Division, The Maintenance Department is the most
frequent offender., They often move in and set up a facility without
prior approval from or notice to airspace personnel., A few months
later, after.they have made some improvements on the site, they are = -
very resistive to any action to move them out.

An example of this encroachment was found in District 07. While
meking an on-site tour of a prime leasing area for alrspace, a Highways
unit was found on a site which was not on inventory. The District
Airspace Unit had no knowledge of the site nor of the occupancy. After
extenslve checking, the Maintenance Unit made several telephone calls
and identified the occupying unit as the Construction Unit,’

use of sites. Again in District 07, it was found that the Highway
Teat Laboratory had tied up several sites within a prime leasing ares.
An on-gite vigit showed that only about one-half of the area was being
utilized effectively. The remainder of the area was used for storage
and parking, all of which could have been done on less desirable gites.

In many instgneces, other Highways units Sre raking very uneconomical

S$ince the Subcommittee began inquiring idta this area, additional
Righways staff hag been assigned to prepare an accurate inventory.
They are being assisted by other units of the Divigion in ways which
are gppropriate to thelr special skills., | This i{s in response to a
directive from the Division Headquarters, and is being done in all
districts. :
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"FINDING: Substantfal amounts of revenuq are lost because of
current pelicies and practices (which vary between
districte) relating to the usﬁ of properties from the
time of purchase wuntil needed for construction purposes.

pince it is not related directly to excesg lands, However, in the
work on Interstate 210, Digtrict 07 Los |Angeles, some analysis was
done on two small sections (a few squarj blocka) of that freeway
where the lands had been purchased but construction was not
scheduled until 1972, The analysis produced these findings:

This was not the subject of special emp%asis in ocur current study

= Parcel acquisitions began in 136&.

- Under District policy, improvements on all parcels were
removed when the occupant at tﬂ time of acquiaition
vacated the property. !

- Other then minimal maintenanceJ no effortas were made to
maintain the appearance of the [property or develop ie
for any useful 1nter1m purposeJ

= 1If the District had not removed the improvements but had
maintained and rented them, it)is estimated that the
Diptrict incurred a net lose of $535,997 to June 30, 1971
because of its no re-rental po icy. based on the following

caleulation: |
Optimm Rent | $654, 380%
Less: Vacency Factor 4.1% 2 27,483
Grass Rental é 8626,897

Less: Assumed Rental Cohmillion

5% in lieu of Highway‘é

administ;ative coBt @ 31,345
 $595,552

Lese: Maintenance Cost 10% é 59,555
Net Rental Incone Lostg $535,997

*For each of 105 parcels in the two sectioms, the
number of montha available for rent (one month after
acquisition to June 30, 1971) times the monthly rental
taken from the appraieal report, or comparable rentals

- in the area when rental notilisted in appraisal report.
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Under current law local governmqntn are paid 24 percent
of all rent veceived in lieu of |taxes. Because total
potential rental was not raceived, local govarpments
incurred & "tax loss" of some $ 50,000,

The Subcommittee would azak severasl queat#ons in this situation,

such as:

Why was it necessary to begin a¢quisition ao far in
advance of construction?

Are the reagons for the no ra-r ntal policy such that they
out-weigh the econowic loss incurred? .

Doeg the Divieion of Highways, in fgpt, perform an economic
analyais in these pituations?

Does each diatrict develop its gwn policy, or are decisions
subiject to headquarters review and approval?

What obligation does the Division have, or should it have
to maintain such properties in jn esthetically pleasing
condition? i :

What efforts are made to develop interim use of these
properties if, in fact, removal of improvements can be
justified? What uses are possiljle? '

The Subconmittee suggests that this would be a profiteble area for
study by the gppropriacé legislative committee in a position to

conslder and give proper weight to gll th

FINDING:

There L{s no formel review and gpproval of use of excess or
aizapace sites by Righways' units prior to occupancy, and

sconomic analyses are not wmade [to determine the justification

of such usage.

During the review of the status of exceug property and a-limited
field inspection of specific parcels of excess land and airspace

‘sites, the stsff becawe aware of the unaythorized and virtually

uncontrolled use of property by other Highways' units.

In several instances construction and maintenance units had occupied
and were uslng alirspace snd excesz land without the knowledge of the
Right of Way Department. Other airspace land excess sites ware used
of which the Right of Way Department was |aware, but some were prime
sites which could have and should have bqen developed for a better

~ &5
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use, Some examples are as follow:

- A house had been used for more than eight years a3 a
reaident engineer's office. THe property was not on the
+ excess land inventory.

- A houge with & swimming pool (jnventory value of $30,000)
was being used ar a field office by a survey crew,

= Thirteen parcels were on a hold status because the arccess
to them was blocked by the uueuof one parcel with a building
as & survey field ocffice. | .

The Maintenance Department has need for wany sites in widespread
locations. However, it wae found rhat intenance ocwned in fee nany
large sites which were not really meetiﬂg their needs, plus are

acting as a drain on the tex rolls, S

&n example, again in Diatrict 07, ig the central maintenance station,
Bere 1s a site, with a corrent appraiesal in excess of $1,000,000, )
Most of the maintemsnce work handled by |this station is at considerable
distances, thus morning and evening travel of maintenance crews goes
through mgjor traffic congestion and homra of work time are lost

each day. !

Currently, there is a proposal to close this station 2nd locate it
more centrally (in the heart of prime freeway lease area) on airspace,
Certainly, this is a atart in the right directiocn, but analysis

might indicate that the proposed prime lEase sites may not.be the

moet efficlent location for a meintensnce station. If one would
maximize maintensnce activity, statione would be located every mile

or 60 which would minimize travel, but chpital costs for construction
would be prohibitive. Conversely, with centralized maintenance
statione, capital costs are minimized but travel becomes prohibitive

and malntensnce service will deterioragte, There should be some location
for maintenance stations where a break~even point between travel costs
and capital costs would optimize the maiptensnce function. Where
maintenance is performed mainly on freewhys, it seems logical to

locate gites on or adjacent to freeways, on airspace.

An economic analysis could be made prior to future construction of
maintenance stations that wiil optimize the operations of the
maintenance function and reduce the amoupt of fee owned land by
placing stations where possible on the 1 g8 desirable agirspace sites.

Hhile it is the Departmentc's policy that the Dietriet Right of Way
Agent will make suitable facilities aVaihable to other Highway units
upon request, it is more generally the p{actice that other unita

find and occupy prime sitas and then tell Right of Way not to dispose
of them, In many caseg even the latter gctxon is not takemn.
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There ia no formal system for the review and approval of the use of
excess or airspace sites by Righway's units and no evidence was

found that congideration had been given to the economic justification
of such usage.

PINDING: The present computer 1nventcrygsyutem does not provide
management with adequate info tion to control the
program effectively. =

The eystenm currently produces & "managemént" report monthly which ia

- 80 highly summariszed it is of little use, Parcel data imput to the

gystem is limited to the point where the system lacks capability to
produce useful mansgement reporta. The pystem should be expanded
80 that reports can be produced which will permit management to:

- Compare performeance with goals Bnd objectives.

= Observe trenda in the acquisitipn, man#gement and sales
activities of the program. i

- gvaluate the condition of the inventory.

- Be aware of exceptions to sc;tek policies with respect
to individual parcels,

From » mansgement stendpoint, it would aeem prudent to take advantage
of the work done thus farv, and consoliéqte future effort at the
headquarters level.

At lemat three districts are working on Fyaten changes independently.
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