#39.30 10/1/71
First Supplement to Memorandum 71-69
Subject: Study 39.30 - Attachment, Garnishment, Execution {Bmployees' Earnings
Protection Law)

Attached to this memorandum are two exhibits containing camments relating
to the wege garnishment recommendetion. Exhibit IT is a letter from Mr. Dahl,
summarizing the general reaction of the creditors whom he represents. The
letter is self-explanatory, and you will note that he has promised us more
detailed comments at the Octcber meeting. Exhibit T contains the personal
ebservations of Mr. Ferdinand Fernandez. Mr. Fernandez has just become the
chajirman of the State Bar Ad Hoc Committee on Attachments and has previously
attended meetings of the Commission as a representative of the comittee.

While we emphasize that Mr. Fernandez! commenis are his own perscnal ones

and are not intended to reflect the views of his committee {which has not

yet reviewed the reccmmendation), the staff believes that the comments reflect
a very careful and thoughtful analysis, and we felt that they should be brought
to the attention of the Commission at the earliest possible time. The re-
mainder of this memorandum is devoted to a section by section analysis of

and response to Mr. Fernandez' comments.

Section 690.5-1/2(b). We agree with Mr. Fernandez and suggest that sub-

division (b) be amended to read:

{b) All earnings of the debtor which are due or owing to him are
exempt from levy of attachment and execution without filing a claim
for exemption as provided in Section 690.50 and are subject to levy
only by means of an earnings withholding order in the meanner and to
the extent provided in Chapter 2.5 {comencing with Section 723.10).

Section 690.5-1/2(e). Mr. Fernandez correctly points out that this sub-

division, read literally, protects all earnings for an indefinite pericd of
time and in an indefinite amount. The staff believes that this section should
and was inteided only to protect current earnings. We suggest that sub-

division {e) be amended to read:
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(e) The earnings of the debtor for the pay period immediately
preceding the levy which have been paid to him and are retained in
the form in which paid or as cash are subject to levy of execution
only in an amount not to exceed the maximum amount of such earnings
that could be withheld by his employer under Section 723.50 less any
amcunts withheld from such earnings by the debtor's employer pursuant
to any earnings withholding order.

Implicit in subdivision (e) as rephrased is the fect that a debtor's
earnings from any other pay period are not exempt from levy of execution.
Does the Commission believe that this point needs to be further clarified?

Section 690.6. Mr. Fernandez here nctes that we have not attempted to

deal in a camprehensive manner with the "earnings" of & self-employed person.
Subdivision (d), however, permits such a person to protect earnings essential
for support,and the bank account exemption (Section 690.7-1/2), of course,
makes no distinction between a debtor-depositor who is an employee and one who
is self-employed. The Commission decided previously not to tackle generelly
at this time the problems of the self-employed, and we believe that this de-
cision was proper.

Sections £90.7 and 690.7-1/2. Mr. Fernandez' comments regarding a husband

and wife are self-explanatory. Do you wish to reverse your pricr policy de-
cision?

With regard to tax orders, subdivisions {g) of Sections 690.7 and 690.7-1/2
and subdivision (f) of Section 723.31 deny a debtor the right to claim as exempt
from a tax order even amounts essential for his support. The staff agrees that
this denial constitutes rather arbitrary and unjust social policy; it reflects,
however, a compromise reached with the state taxing authorities--a coiprorise
which we do not think should be changed &t least at this time.

Section 723.22. The staff believes that Section 723.22 should use the

term "service” in order to insure that the withholding order is in fact "served."
Subdivision (e) does make clear, however, that the operative point in time is

the date of receipt.
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Section 723.24. One dollar is obviously not compensstion in the sense

of indemification, but rather an arbitrary figure adopted from Civil Code

Section WT0L.

Section 723.25. The staff believes that payment directly to the creditor

is & distinet advantage--it avoids muliiple handling and the consequent
burden on the courts or other public officials. The delayed holding pericd
is designed for the benefit of the emplcyer. Whether or not he will iake
advantage of the delsy, we, of course, do not know.

Section 723.29. The staff believes that Section T23.29 does afford

protection to the employer in the situation Mr., Fernandez describes. We
do, however, suggest that the substance of the following be added to the
Comment to this section:

This section also makes clear that, where an employer complies

with & prior order, he is not liable for failing to comply with a
subsequent valid order, even though the pricr order is in fact inwvalid.

Section 723.31. We do not agree with the criticism of the introductory

clause of subdivision (f); however, for the sske of clarity, we suggest that
this clause be rephrased as follows:
{f} The following special provisions apply to a withholding
order for taxes:
We also suggest that the next to last semtence of paragraph (1} of
subdivision (f) be revised to read:

No fee shall be charged for filing such application.

With respect to the favored treatment of tax orders, we agaln note that
this simply reflects = compromise with the taxing agencies and does at least

represent a significant improvement over existing law.
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Section 723.50. As to the issue of "O" exemptions, we believe that,

for the purposes of this section, everyone should be treated as claiming
one exemption. A claim of "0O" exemptions seems to us to be generally more
in the nature of & voluntary deduction rather than an amount "required by
law to be withheld." Moreover, we do not wish to increase the deductions
beyond thelr present levels--the creditor gets little encugh as is.:
This section does permlt the state administrator to make tables which
reflect the fact that scelal security taxes are deducted fonly from the
first $7,800 of gross ennual earnings. We are not sure, however, that this
will prove to be feasible. Hence, wage earners in the higher bracketis may
indeed hawve this advantage that is not accorded to them under the federal
"disposable earnings" concept. This is simply one of the disadvantages of
the baslic approach of having fixed deductions. We believe, however, that
the convenilence to the employer of using a table outweighs these disadvantages.
The statute does not authorize the state administrator to meke additional
deductions. 1If these are necessary, the statute must be amended. However,
we did not want to place the state administrator in the position vis-a-vis
the federal administrator of being able to make substantive changes in the
statute. Nor do we anticipate that such changes will be required.
The last paragraph of the Comment to Section 723.50 is in error. It
should read as follows:
Where an earnings withholding order for support is in effect, the
amount withheld pursuant to such order is deducted from +the earnings
of the employee before computing the amount to be withheld pursusnt to
any other order. See Sections 723.30 and 723.31 and Comments thereto.
Suppose, for example, that an employee's earnings are $150 and e with-
holding order for support is in effect which requires $40 to be withheld.
In determining the maximum amount which may be withheld pursuant to
another earnings withholding order, the debtor is treated as heving $110

of earnings. The employer would refer to the appropriate withholding
table (see Section 723.50{e)}) and determine how much is to be withheld

.



on $110 earnings and withhold that amount under the ordinary withholding or-
der. See Recommendation Relating to Attachment, Garnishment, and Exemp- :
tions From Execution: Employees’ Earninge Protection Law, 10 Cal, L. Re=
vision Camm'n Reports 701, n.32 (1971}.

Section 723.101. The staff believes that the phrase "postage prepaid"
p

should remain at the end of the sentence. The remainder of the criticism
of this section we oppose in principle.

Section 723.102. This section was amended at the last meeting to require

all ordinary earnings withholding orders to emanate Trom the court which ren-
dered the judgment pursuant to which the order is sought. This change would
seem to make Mr. Fernandez' comments inapplicable.

Section 723.103., The Commission has previously decided not to ' do the

very thing suggested here.

Section 723.105. The staff believes that retroactive modification would

be unduly confusing. The court in making prospective modification can take
into account what has previcusly been done.

The staff recommends that the Commission adopt the rephrasing of sub-
division {f) suggested by Mr. Fernandez. Subdivision {f) would then read in
part as follows:

(£} If, prior to the receipt of notice of termination, an employer
has withheld and paid over . .

Mr. Fernandez has also noted a clear error in the last sentence of the
second paragreph of the Comment to this section, and the staff has corrected
this mistake.

Section 723.106. Subdivision (a) is accurately phrased as it now reads:

if, however, the Commission believes a change is desirable, the staff suggests

the following revision:

(a) As used in this section, earnings means campensation (whether
dencminated as wages, salary, commission, bonus, tips, or otherwise) for
personal services performed by an employee, whether received from the
employer or from other persons.
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The staff agrees that paragraph (1) of subdivision (c)} should be clarified
as suggested by Mr. Fernandez. This paragraph should read as follows:

{1) The amount of earnings payable to the judgment debtor by the
employer after deducting all amounts required to be withheld by law or

by any contract which is not revocable by the employee or at his instance.

Sections 723.121-723,127. The staff believes that the phrase "In addi-

tion to other matters required by the Judicial Council is unnecessary in
all these sections. Wz recommend that it be deleted from Section 723.123, |
rather than added elsewhers.

Paragraph (3) of subdivisisn {b) of Section 723.127 should be revised as

follows:

(3) Whether the employer is presently required to camply with a
prior earnings withholding order and, if so, the name of the judgment
creditor who served the prior order, the court which issued such order,
the date it was issued, and the expiration date of such order.

Sections 723.150-723.159. We do believe a state administrator and the

enforcement powers provided him are necessary and desirsble. We do not want
to specify the scope of review provided in Section 723.156.

Section 723,162, We do not believe any modification is necessary.

Lebor Code Section 300. We have retained the substance of subdivision

{e) of present Section 300 in the renumbered paragraph (5) of subdivision (b).
Subdivision (e) permits the statement to be attached to or included in the
assignment. The staff believes this is adequate notice, and we see no reason

to change existing law in this regard.

Respectfully submitted,

Jack I. Horton
Assistant Executive Secretary
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COMMENTS ON STECIFIC SECTID“% or FALIFORNIE LAW RFVISIO& COMMIBSION
A /]
k/

TENTATIVE RECOMMENDATION RELATING TO ATTACHMENT, GARNISRMENT AND

EXFCUTION, Employees' Earninos Protection Law {August 1971)
SECTION COMMENTS
690.5~1/2(b) I believe that this section would be somewhat
clarified if instea& of saying "and are subject
to levy only in the manner and to the extent

provided..." it said: "and are only subject to

levy by means of an earnings withholding order in
the manncr and to the extent provided.,.."
690.5-1/2 (e) T™hin saction, while the social purpose is valid,
appecars to erect a whole new type of property,
which wiil not be subject to levy. While the |
commission seems to be aiming at the situation
of a poor judgment debtor who only keeps the
paycheck for one week in his hands, if that
much, it should he noted that it would even apply to
a man earning $50,000.00 a year if he were willing to
keép a suhstantial amount of his funds in the form of
cash. [In that regard, our office has seen instances
Qhere debtors kept 1arge-aﬁounts of cash in safe deﬁosi'
boxes for obvious reasons.] As I read this section
~if an individual who made substantial earnings had

managed to set aside large amounts of cash that cash



could not be -touched, even by a support or tax order,
since a support or tax order is "any earnings
withholding order." Also, while it may seem somewhat
whimsical, considef the case of an individual who

is not now emplofed. In that case I take it the
indiv1dual would have no pay period immediately
precedan the levy, SC no part of the cash in

his possession could be taken. In addition,

it might be worth cunsideriﬁg whether these “waqesf
can pass to the spouse (or others) at death of the
employee and still remain unique property of this
kind. In short, I think this might be too sub-
stantial a 1oophole, and. perhaps some sort of exclnsion

like "except to the extent that such earnings

excead _ times the earnings in such pay
perio&," could be inserted. |

590;6 | Haere, as the Commission has indicaﬁed, it is at
feast middling strange that a small, or large,
pusinessman working for himself cannot protect
earnings for his personal services from attachment
'tor the same extent that a "employee” can do so. |
‘0f course, the business maﬁ can acgquire ail of
thesa benefits by simply incorporating his business,

at which point he becomes an enployee, rather than



690.71(a) -

599;7(91'

690.7~1/2

a partner or sole proprietor. In all events it

" does not appear that the individual can obtain the

benefits of 690.5-1/2(e). Perhaps it should at
least be made clear that such individuals can
retain earnings which have already been paid to them

upon making a proper motion to the court.

"I do not agree that a husband and wife should be

treated as one individual for purposes of the

exemption. I really don't see why two individuals

should be stripped of one set of exemptions simply

because they choose to get married. That seems like
ralativaly peculiar sbcial policy. Moreover,
although it might be said "Well marrigae is Iikéfa
partnership,” it should be noted that if two people
go into partnership they acquire an ektra set of='

exemptions, rather than losing one set.

It does not seem appropriate to strip a debtor
- of "amounts essential for the support of him

.or his family," simply for the purpose of satisfyinj

a state tax order. If one of the major purposes of
the new exemption law is to try to inject a little
humanity into debt collection, perhaps the state

should be the most humane of all to its citizens.

" Same comment to this section as to 690.7. In

addition, and particularly considering the small-



amount of the exemption, one could well afford

to apply it to businesses as well as individuals,
except subsection (4} could he omitted in the

case of businesses. In addition, the reason for
lowering the -exemption to $500.00 (an amount
considerably lower than current California exemptions)
is not apparent. :
723.22 and . Pefhaps it would be better to talk in terms of

723.23 "receipt® in both of these sections, rather than

referring to service thoughout most of 723.22.

723.24 Is $1.70 enough compensation for what employer has
to do?
723.25(a) Will payment directly to creditor give rise to a

multiplicity of disputes? Also, fifteen days to

pemit the funds may be too long, partidularly when

yveu consider that the amount withhéld will be

p;ecisely determined on the day that the employee's

éheck is issudd. B2lso, the time holding period is

somewhat exacerbated by the provisions that will permit

an emplover to hold funds for up to five weeks in cérta‘

circumstances. Perhaps this is for the purpose of ?ivin

the employer some bénefit from the whole thing since

he will have the use of the money for that period oé

time, |
723.29 Notgithstanding what appears in the "comment" to this

seckion, I do not really see how an order can “purpért

to be...served" in accordance with the provisions of



723.31 (£} (1)

the ochapter during the ten day moratorium period. It

" strikes me that the employer, after a statute expressly

applying to this particular situation, will be

expected to_knbw the date the prior order expired and
whether the new document comes in within ten days of
that date. |
It_st;ikes me that the introductory part of sub-
section (f) eliminates all of the other provisions of
section 723.31 since they are provisions of this chapte:
I would suggest that it read instead "Notwithstandiqg
any other provisions of any other section of this |
chapter.” | _

Political necéssities might dictate the provisions

of {1). However, perhaps there is no reason for thé
state being treated as a prefe;réd creditor of thié-
type. An individual who fails‘to pay his debt to .
the state may not be any more %Yevil" than an
individual who has failed to pay his debt to

honest business creditors. This is particularly true
when the section provides, in effect, that the state.

can take funds that are essential for the support of

the debtor's family simply for the purpose of

¢

" satisfying this tax debt. The state might well

have all of the protection that it is really



entitled to if it were simply made the most favored

creditor (aside from support) and if all other

percentage limitations applied to it. Of course,

there is a tendency to trecat many state tax

debts in é special mannér and that the Consumer

: éredit Protection Act allows special treatment.

The section states "No fee shall be charged for

suéh application." I believe that is somewhat

ambiguous. I think it might be more clear if it

said."The court shall not charge any fee for filinq

such application,” at least if that is what is

‘intended.
723.31{£f) (2} Same comments as above regarding'the amount the

state can take.
723.50 (a) Parts—(l) and (4) of this section refer to tax
| exemptions that would be allowed to a "single person
who claims one exemption." 1In that regard it should
be noted that it is possible for individuals to claim
"0" exemptions for tax withholding purposes. Since
our table of benefits is somewhat more generous thaé
the federal benefits, in any event, the difference

might not be important. Nevertheless, it is worth



nﬁtinq that nection 1603 of the Field Operations
ilandbook of the Federal Department of Labor has the
following rather interesting provisions: "In the

case of employees who do not claim the number of income
tax exemptions to which they are entitled, Wage-Hour
will accept the amounts of withholding tax actually
withheld as shown on the payroll without regard to #he
number of exemptions to which the employee is entitled.”
If "will accept” in this section means that Wage and
Hour considers that to be an amount required by law

to be withheld, then our use of a single person
claiming one exemption might actually be less bene-
ficial than what the laﬁ provides. Therefore, perhaps
the statute should be changed to refer to a single
person who claims zero exemptions.

While the approach taken in the draft of section
723.50 is guite beneficial to people in the lower
earning brackets, it is also beneficial to

people in higher earning brackets. The formula
addition that is made in all brackets, with

the oxception of the lowest, is one-fourth of whatevor
thirty times the federal minimum hourly wage happens
to be. I am not confident that it is worthwhile to

give an individual earning $600.00 per week an



723.50 (Law
Ruvision
Commission

'Comments)

additional $624.00 of exemption. Moreover, if parts
{2} and (3} are to be interpreted to mean that the

salary payment will he trcated as if social security
taxes and state disability insurance taxes have been

removed from the check whether they have or-not, ﬁhis

.could have the effect of giving‘a person earning

$600.00 per week an additional $1,400.00 of exemption
over the year. [I have used the figures on page 12 of
the report.] I cannot tell if section 723.50 (d)r

is intended to cover this problem by permitting the
state administrator to put out charts that w0uld,-in
effect, not deduct sécial security in instances where
it is not being deducted by the employer. If so, the
force of the above comments regarding social secﬁrity
and state disability would not apply here.

On page 86 of the proposal the following appears:

"To alleviate these problems, section 723.50...
directs the state administrator to fix such

specific deductions." So far as I can tell the
section does not direct the state administrator ta

fix specific deductions for anything but the

specific items listed in 723.50(a). This brings

up one general comment that I had regarding this

statute. That is, I wonder if it would not be



wise to put in some Xind of a general provision

“that would, indend, allow the state administrator

to establish additional deductions hy appropriate
rule making in the event that the federal government
deciées that other amounts are required to be
withheld by law. For example, despite the

Department of Labor's publication of Octobér-1970,
certain deductions may be regquired to he withheld

by law under the state retirement system. Moreover,
in the event that city withholding tax became ﬁossible
those amounts would also become involved. A

general provision might prevent the need for constant
revision.of this section. The last paragraph of

the comment, which appears on page 87, contains
statements that point up a difficulty either with the
comment itself or with section 723.30. Section
723.30(b) {4) states that the amount to be withheld
under another order shall be based upon the "earnings
of the emplovee remaining after the amount withheld
.pursuant to the withholding order for support has first
been deducted.” The Law Revision Commission comment
indicates, in effect, that the amount to be withheld
will be baseé upon the '"non-exempt earnings" of the

employee after the amount of the support order has been



723.101 (a)

723.102 (b)

daductad from those "non-exempt earnings." These two
standards can have different results. For example, assume
an employee's weekly earnings are $200.00 per week

and the support order is $30.00. Under section

723f30 the amount the greditor would get would

be determined as follows: $30.00 would be deducted

-frOm $200.00 to get $170.00, and then looking at the

table on pagqe 12 of the report we would find that the

judgment creditor gets 520.00. Under the terms of the

- comment, however, you would first look at the table

to see that the employee's disposable earnings were
$149.94 . His non—exemgt earnings would therefore be
$101.94. You would then deduct the support order to
afrive at the ficure of $71.94, and the creditor would be
able to take $17.98. Thus, it seems that section 723.30
should either be revised to have the effect of the
comment on page 87, or the comment on page 87 should

be revised.

The words "postadge prepaid” should come before the

words "first class mail.” Also, this mail procedure
might be very conducive of disputes and litication.

Perhaps, at the very least, registered and certified

mail should be required.

The last line of this section uses the word "city.“
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723.102 {cj -

723.103

723.105(4)

723,105 (e)

U

I believe it would be more standard to use the word
"place.” See, for example CCP Sections 717.1,
2019 {a) (1)}, and 2019 {a) {4).

If there are no counties that have a dimension of

150 miles, then no particular comment to this
section. lowever, 1f there are counties that have
that long a dimension, it seems to me that (¢} should
recquire that the application be made to a court of

record within 150 miles of the place of residence

"of the judgment debtor.

I believe it would be most satisfactory to insert

a reguirement that the debtor be sent a copy of

the form prescribed in section 723.123 and a copy
of the form prescribed in section 723.124 at the
time that he is served with the application.
Shouldn't the court be able to order retroactive
@odification also?

I would only note that the comment on page %6 of the
Law Revision Commission material indicates that'the'
judament creditor may not apply for issuance of an
earnings withholding order for "125 days following

the judicial termination of a prior order," whereas

the section itself says "125 days following the date of
the earnings withholding order." i take it fhe dat?

of the order is the date it was issued, as oppésed

to the date it was terminated.

fll?



723.105(f)

723.106 {a)

723.106(0)(1)J

This section would be somewhat clarified if it were

amended to read " If prior to the rececipt of notice

of termination an employer has withheld and paid

over amounts pursuant to an ,,.." this would also

be consistent with section 723.22(d), which suggests
that there can be employer liability after notibe.
Moreover, it seems that the section should reflect the
right of the judgment debtor to recover amounts which
have been withheld pursuant to an order that has been

“modified."

*In order to keep the definition of "earnings" used in

this section somewhat parallel to the definitions
used in the rest of the.chapter, this section might
more appropriately read as follows: "As used in |
this section earnings means compensation payable

to an employee for personal services performed by
such employee whether denominated wages, salary,
commission, bonuses, tips or otherwise and whether
received from the employver or from other persons."
The language "earnings otherwise payable by that
employer,” necds some further clérification.

For example, are earnings which are being checked off
under a wvoluntary agreemént with the employee earnings
otherwise pavable. Perhaps such-language as "the

amount of éarnings payable to the employee by the
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employer after deducting all amounts required to be
withheld by law or by any contract which is not
' revokable by the employee or at his instance.'
723.121 aﬂd Perhaps these sections should also include the phrasé
723.122 - "In addition to other matters required by the
| Judicial Council," just as section 723.123 does.
In addition, section 723.122 (b} might well be
clarified so that the creditor does not have to
state the exact amount allowed by law to be with-
held from the particular debtor. Perhaps it could
read} “the maximum amount generally allowed by |
law to be withheld pursﬂant to section 723.50.
723.126 - Since the comment indicates that the information
listed in section 723.125 will be necessary in
this sort of withholding order, perhaps it would
C ‘ . be more clear to state the judicial council shall
prescribe the form and contents éf withholding orders
for taxes or for support, which shall include, but |
not be limited to, the information required in.
section 723.125.
723,127 (a} Should this, too, have the judicial counéil language
which is set forth in 723.1232
723.127(b) (3) Perhaps it would be well to have the employer élso‘
indicate the case number on his.return; |

723.150 'Is a State Administrator really needed? if so

fl3-



should his function be limited to table prepara-
tion? To liaison?

723.152. Does Administrator need this power?

723,153 - These powers are required to obtain "exemption”
from the federal administrative bureaucracy.
But what is the real advantage of this, since
‘state law and rulesmust meet federal standards
anyway, especialiy if the State Administrator
does not have powers mentioned in my comment to
Section 723.50, supra. Does this simply shift |

federal administrative expense to the state?

723.154 Is it necessary to give a State Administrator
723.155 these powers and, in effect, set up a new agency
723.156 to enforce this one area of legal problems?
723.157 These functions do not seem to be required under
723.158 | federal laws and regulations.

723.159 .

723.156 (b} To avoid questions at the time of judicial review,

it might be a good idea to set forth the scope of
judicial review in this section. That is, indiqate
whether the "independent judgment test" or the
"substantiél evidence test" should apply. See, for
example, chapter 5 of the C.E.B. book, "California
Administrative Mandamus”.

723.162{c) . Should this be modified to indicate that what is

being réferred to'is fees charged by the clerk at

wlde-



Labor Code
oo
§399 {e)

the time of filing, and not other fees, such as
attorneys' fees.

This is one of the most critical parts of

the assignment form from the standpoint of the

debtor, and a requirement of a valid assignment

.ought to.be that this statement appears in the

assignment form itself.

]G
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JOWN D. BEISEY o September 29, 1971

C.AFTON MOORE M3
ROBERT W. BELL
HOWARD ). STAGG v

John H. DeMoully, Esq.

Executive Secretary _
California Law Revision Commissio
School of Law

Stanford University

Stanford, California 94305

Re: Proposed Earningsg Protection Law

Dear John:

Early this month we prepared a summary of the Auqust
tentative recommendations of the proposed Earnings Protec-
tion Law and caused this summary to be sent to approximately
375 members of the California Agsociation of Collectors.

A copy of this summary sent to them is enclosed.

We solicited their comments as well as those of their
clients and attorneys on the variocus proposed provisions
of the act.

To date we have received 28 letters in reply and I will
bring these letters with me to the October 9th meeting where
they will be available for the eéxamination of you and the-
Commissioners. However, we have computed a "box score* as
to these replies and advise as follows:

A. 16 letters or 57¥% of the replies adamantly oppose
the extension of an exemption tg include the debtor's check-
ing account to the extent of $500 or any other sum although
some feel such an exemption would be appropriate if it were
limited to the net amount of his paycheck deposited in any
normal pay period.

B. 10 replies or 36% feel that the amount to be with-
held should be the same as that prescribed by the Federal
Consumer Credit Protection Act; that a more restrictive
withholding table for California places California creditors
at a disadvantage and that the Federal formula leaves little
enough for creditors.
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C. 8 replies or 29% feel that with this new structure
giving additional benefits to the debtor, provision for full
exemption of his earnings upon a showing of necessity should
be deleted. :

Other comments throughout these letters ranged the gamut
but not with significant repetition as do the above points
mentioned. On balance, most of the replies are favorable as
to the over-all approach and procedure contemplated by the
proposed Earnings Protection Act.

I lock forward to seeing vou on October 9th,

Sincegely yours,

LSD:ml

Enclosure




Suite 529 - Forum Bldg.
1107 - 9th Street -
Sacramento, California 95814
(916) 442-0366

T0: ALL MEMBERS OF THE CALIFORNIA
~ ASSOCIATION OF QOLLECTORS

FROMs DAHL, HEFNER, STARK, MAROIS & JAMES, CAC OOUNGEL LA, Thc il SIETE, MARDIS & MAMES -
RE: CALIFORNIA LAY REVISIQHS EARNINGS PROTECTION ACT

SFP 141971

After many months of study anl public meetings at which CAC was represented by
mmms,.ﬂumﬁmammmmmmfmmmemdiu
Earnims Protection Act in “tentatively® final form, It has invited and, in fact,
hassolicitedaamts,hthfamaﬂea:ﬂmfawmble,mmeminitsm'
"tentative® final form. Because of the new qarmishment of earnings procedure contems
plated by the proposed Act, we believe that each member of the Association, as well
asMsdimtsarﬂattomeys.slnﬂdmment,mcrmmmepaﬁmmvism

. of the Act. ‘"le must have your comments in hand no later than September 23 so that
S we can pxesent them in the most effective manner to the Conmission before their
C deadline of September 27, In that the Act is same 134 pages long, we will briefly

smrimﬂwmisimsmmthegreatﬁtiwtmﬂwmuecﬁmirdnstry.'

(1) Exclusiveness of Waje Garnishment : $ .

The set : on Act would be the exclusive
.mnfreachﬁnajtﬂgmdebmr'seamimaminthemseofawithmmjm
order for support or taxes,

(2) Procedure for Obtaining and the Cffect of an Earnings Vithholding Order:

In order to obtain an earnings withholding order, the juigrent creditor com=
mammmmmwmmmmwmmmw.
Minfwmticnreqxiredinmeapplimtimisebsmtiauyﬂnminfmmtim
.required in the affidavit that was filed when obtaining a writ of attachment. At
ﬂntﬁeﬂmagplimtimisuﬁefwﬂewiﬂﬂdﬂmm,ﬂwjﬂmtmw
nust mail to the judgment debtor a copy of the application and a form entitlad
“lotice of Withholding Order®. The fact that docurents have been mailed to
the judgment debtor rust be noted on the judgment creditor's application,

f {a) Issuance of Wit iny Order:

.i Upon applica . must inr tely issue the withholding arder; the
fee for said order has been set at $2,00. Aditjonally, the judgment creditor must
obtain an abstract of julgment at a fee of $2,00 in the Justice Court and $4.00 in
the micimal and Superior Courts. WHo other fees can be charged, '

- (b) Service the 2
C Mjﬁmtmmmtméymuwmmlmmﬂmdehm's
i enployer the Earnings Withholding Order and Abstract of Judgment. Recoverable costs
| of service are limited to $1.00. The Earnings Withholding Order will set forth in
3 detail the necessary instructions for the emmloye to camly with the withholding as
peescribad by law., Additionally, a chart will attached to the withholding arder
) mmm,m;:mmmm in relationship to the debtor's
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{c} Pericd of Time Covered by the Withholding Ocder:

The withholding order 1s in effect o continuing levy. e effectiveness of
the order commences five days after receipt bv the emnloyer and contimes for 120
days unless terminated by the judgmant creditor, by the court issuingy it, or by
payment: in full of the amount specified in the Abstract of Judgment. Thile the
withholding order is in effect, mo subsequently received withholding orler can be -
honored by the employer; however, he rust make a return to that Judament creditor
noting the fact that there has been a mrior issued and reczived withholding order.

{d) Returmn to the Jwigment Creditor:

The employer rust make am‘%mgat% end of each nmay periocd of the
Jjudynent debtor and transmit this withholding to the judgnent creditor no later than
15 days from the end of that pay period, The employer may withitold an additional -
}$é.00frqnmeanphyee'spaydmkeachtineavdttﬂnldingisnadeasafeefcr

8 services,

{e) Amount Withheld:
We have atfached a chart urepared by the Comtission that illustrates the amount

ﬁntwﬂlbewitmnldinrelatimtoﬂrea@m'sweklyimm\e. You will note
that the amount available for judgment creditor is considerably less than that now
available under the Federal Consumer Credit Protection Act. However, the costs of
personal service are eliminated.

(£) Pull notion by Debtor:
mmdﬁﬁ%a@wmrammofmm.
However, the lanquage of the Act and comwvents following it emphasize that his
ane@timshallmthe&ucwedmﬂessallmedebtor‘simumisabsommlyms-

sazyfortm_axpportofhjmselforhisfa:nily.

{(9) Debtor Has Several Scurces of Income:
Ifﬂ}eju@MtMEssmmso;m,ﬂnmallmtmm-
mntaedzmrtoreq:estahearmgmsmanmmmgﬂne@mm
iswiﬂﬂnldingpmsuantmﬂnwitmmjmordermwiﬂﬁnlﬂmﬂpaymaqreater
amount to reflect the debtor's adlitional inccme.

(h) Successive Withiwliing Orders by the Same Creditor:
The Act provides tAT 3 cralitor Gt oo o e thilding order
mmmwr@aﬂmm&mjﬁmtdmmﬂm&}shmmpsﬁ
frcmthea:piratimofﬂ:eprevimsmder. The purpose of this provision is to

give an opportunity of levying with a withholding order toamother judTment creditor,

(3) Execution on Bank Accounts: ' '

It is the ssion's iy that bank deposits often contain wages of judy-
ment debtor and therefore an exemption should bé available for cne's bank account.
They have proposed legislation that would exempt a $500.00 aqgregate amount £rom
execution on ane's bank account. owever, this exemption would not be accorded
autcmatically, but can be obtained only upon application by the judgrent debtor and
afterptmfﬂnthedoesmtmssessdepositsinmessof $500,00 taking into con-
Sideration all checking and savings accounts in both the debtor and his spouse's
name.,

As earlier requested, alloumts,ofym,yumclientsandathMﬂi
be mailed 50 as to arrive no later than Septamber 23, 1971 to: -

DAHL, HEFWER, STARK, MAROIS & JAMES
Attn: LOREN S, DAHL ‘
1425 plaza Towers
555 Capitol Mail
Sacraminto, Califognia 95814
N |
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ROTE: This is a tentative recommendation and 1s being distributed so that
interested persons will be advised of the Commission®s tentative conclusions
and can make their views known to the Commission. Any comments sent to the
Commission will be considered when the Commission determines what recompends—
tion it will make to the lLegislature.

The Commission often substantially revises tentative recommendations as
a result of the comments it receives. Hence, this tentative recommendation is
pot necessarily the recommendation the Commission will submit to the legiglatyre,

e ———

This tentative recommendation includes an explanatory Comment to each
sectlon of the recommended legislation. For the most part, the Comments are
written as if the leglelation were emacted. They are cast in this form be-
cause their primary purpcse 1s to undertake to explain the law as it would
exist (if enacted) to those who will have occaslon to use it after it is in
effect.
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the process of wage garnishment

TENTATIVE RECOMMENDATION OF THE CALIFORNIA

LAW REVISION COMMISSION

relatigg to
ATTACHMENT , GARNISHMENT, AND EXEMPTIONS FROM EXECUTICN

Employees! Earnings Protection Law

The past several years have witnessed increasingly critical review of

1 lesding to significant judicial® end

legislativeS acti¥ity--both federal and state--in this ares. However, both

the rapid pace of recent events and the involvement of different branches

and levels of government have produced conflict and uncertainty, and the need

for further reform remains in a nunber of areas. This recommendation reviews

the area of wage garnishment and related matters, and proposes solutions to the

rroblems revealed.h

In California alone, see, .g., Brunn, Wage Garnishment in Celifornia--
A Study and Recommendations, 53 Cal. L. Rev. 121k (1985); Western Center
on Iaw and Poverty, Impact and Extent of Wage Garnishment in Los Angeles
County {1968)}.

See, e.a., Sniadach v. Family Finance Corp., 395 U.S. 337 (1969); McCallop
v. Carberry, 1 Cel.3d 903, 464 P.2d 122, €3 Cel. Rptr. 666 (1970).

See, e.g., Consumer Credit Protection Act of 1968 (§§ 301-307), 15 U.S.C
§§ 16T1-1677; Cal. Stats. 1970, Ch. 1523.

The California Law Revision Commission is actively engaged 1n a general
review of the California statutes relating to the entire field of
attachment, garnishment, and exemptions from execution with a view to
recommending the enactment of a comprehensive revision of this body of
law at a future sessicn of the Legislature. This recommendation deals
with one aspect of that general subject.

-l-
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MODERNIZATION OF CALIFQRNIA WAGE GARNISHMENT FROCEDURE

Introduction

The primary objective of the measures recently enacted at the state
and federal levels has been to secure--through restrictions on the amounts
which can be withheld--adequate protection for the wage earner’s day-to-day
income. However, Califcornia's archaic multiple-levy wage garnishment
procedure was left basically unchenged, and serious procedural defects have
become more apparent when the recently enacted statutes limiting the amounts

that can be withheld from wages went into effect.

I
Present law., California lew requires that writs of execution be levied

by a sheriff, ccnstable, or marshal’ and permits only amounts owing to the
debtor at the time of service of the writ to be reached by his creditor
through wege garnishment.s A fee is charged for each writ of execution
issuedT and a writ is good for a maximum of 60 days.a Thus, for example,

1f a creditor is owed $250 but is entitled to levy only on $25 of the debtor's
earnings at each weekly pay period, ten separate levies by the sheriff or
marshel are required. This entails ten separate trips to the debtor's place

of employment by this officer and at least ten bookkeeping computations by

5. Code Civ. Proc. §§ 682, 687.
6. See Code Civ. Proc. § 682.1.
7. See Code Civ. Proc. § 682.1.

8. Code Civ. Proc. § €83,
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the employer.9 In addition, it requires at least two applications to the

court clerk because the period of garnishment will extend for more than

60 days. Moreover, the example assumes that the entire $25 goes towards

satisfying the ocbligation. In faect, because the fees charged by the sheriff

or marshal for service, 10 the fee for lssuance of the writ, and interest

on the obligation are deducted first from the amount collected,ll less than

9.

10.

Tt bas been estimsted that, in 1968, employers in Los Angeles County

alone expended nearly two million dollars to process wage garnishments--
or almost $20 per peycheck garnished. See Western Center on Law

and Poverty, supra note 1, at 7. Present law provides virtually no
relief to the employer from this burden. See Civil Code § 4701
{employer authorized to deduct the one-dollar service charge for each
payment mede pursuant to child support order); Code Civ. Proc. § 710
(authorizes public employer to deduct $2.50 service charge where
required to comply with levy made pursuent to that sectiomn).

See, e.g., Govt. Code §§ 26722 (fee for service of writ of execution is
$5), 26739 (collection fee of not less than $1), 26746 (mileage--one
way &t 70 cents a mile}.

See Code Cliv. Proc. §§ 1032.6, 1033.7. See also Code Civ. Proc.
§ 682.1.




half of this amount can be expected to be applied to reduce the amount

owing, and the number of levies will accordingly be doubled.l2 Obviously,

this system of multiple levies i1s both timewasting and expensive for all

ccncerned-=-public officials, creditors, debtors, employers, snd the public

generally.

13

Recommendations

Continuing levy procedure. In New York and other states, a court order

to an employer to pay over the debtor's earnings constitutes a continuing

levy and is effective untll the debi is paid cor the debtor 1s nc longer

12.

13.

The following examples were cited to the Commission by Mr. Gordon H.
Bishop, representing the Califcrnla Department of Consumer Affairs:

A typical wage-earner mskes $4.00 per hour, $160.00 per week.
His "disposable income" is $120.00, of which 25%, or $30.00 is sub-
ject to garnishment. From that $30.00 is deducted $1.50 for the
writ, $10.00 sheriff's charges for service, and $.70 interest,
leaving $17.80 for reduction of the judgment principal. If the
debtor were to discharge s $500 judgment through a series of such
executions, he will have paid out in excess of $800.

So much for the $4.00 per hour man. Perbaps he can afford the
premivm. But consider the case of the "poor" to whom the law
15 designed to give major relief.

A wage-earner makes $2.00 per hour, $80.00 per week. If his "dis-
posable income" is $64.00, the $16.00 required for the levy would
leave Just $3.80 to reduce the judgment prinecipal, assuming the
costs in the above example. If the executions were to run for the
next 2-1/2 years, the $500 judgment would be paid off at a cost
to the debtor in excess of $2000.

See Minutes, California Law Revision Commission, Meeting of January 15-16,
1971, on file at the Commission's offices, School of Law, Stanford,
California.

Despite the fdct that the sheriffs and marshals charge a fee for each levy
made, it has been estimated that the county--1ts taxpayers-=-pays 30 to 50
percent of the expenses of collection. Brunn, supre note 1, at 1222.

e
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employed by the employer.lh

Such & system is clearly more convenlent and

less expensive than the present Californie multiple lewvy system. The majaor
drawback of the oontinuing levy is that it gives a preferred position to the
creditor who first resorts to legrl process to enforce his claims. If the
initisl order is given effect indefinitely, the debt 1s large, and the

debtor's earnings modest, subsequent creditors may be postponed for substantial
periods of time. Scme compromise between the two extremes is necessary. The
Commission accordingly recommends that an order generally15 be in effect for

no longer than 120 days,ls

at the end of which time the creditor who secured
such order would be precluded for a short period {10 days) from serving on
the same employer ancother corder based on the same debt. This moratorium
period would permit another creditor to intervene with an order based cn his
debt, which would then continue in effect for a 120-day period.

Service by meil. The use of the sherif{ or marshal as a high-priced

messenger when a creditor is attempting to reach an asset llke earnings is an
extravagant waste of time and money. The United States Post Office can
perform the same task for a few cents. It is in the interests of debtors,
creditors, and the public generally that the functlon of service be performed
in a businesslike manner. 'The Commission accordingly recommends that

service by mail of the various applications, notices, and orders required for

this process be authorized.

14. See, e.g., N.Y. Pers, Prop. Law, art. 3-A, § 48(a){McKinney 1950). For
g discussion of the experience in Washington thet resulted in a econtinuing
levy, see Note, 46 Wash. L.R. 423, 438 (1971).

15. This rule should not apply to orders for support or for the collection
of taxes. OSuch orders should, wntil satisfied, have a continuing
pricrity over all other ohligetions. See discussion infra at pp. 15-18.

16. The period of 120 days was selected because the Commissicn was advised it
would be adequate to permit complete satisfacticn of the majority of
consumer debts.

5a




Eggigger’s service charge. The continuing levy procedure should sub-~

stantially reduce the collection burdens imposed on employers. To alleviate
these burdens further, the Commission recommends that an employer be
asuthorized to deduct a one-dollar service charge from the debtor's earnings
each time that the employer is required to withhold on behalf of the creditor
pursuant to a withholding order.lT

Ex parte application; Judiclal review; administrative enforcement. The

Commissicn recommends that the levy procedure continue to be initiated by

the creditor upon ex parte application. Provisions for notice and a pre=-
liminary Jjudicial hearing in all cases would make the procedure unnecessarily
complicated and expensive for all parties. Provision should be made, however,
for expeditious Judicial review of the issuance and medification of orders
requiring the withholding of earnings and for effective notice to the debtor
of his right to seek such review., The procedure for inveking Judicial review
should be made as simple as possible. To aid in the enforcement of the
procedures and requirements provided, the power of the cowrt to compel
obedience to its orders should be made clear and administrative enfeorcement--
through warnings, cease and desist orders, or injunctive relief--should be

provided.

17. Existing law contains no general authorization for such a charge. See
footnote 5 supra and accompanying text.

B
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PREJUDGMENT RESTRICTIONS ON WAGE GARNISHMENT

In June 1969, the United States Supreme Court in Sniadach v. Family
18

Finance Corp. held that the prejudgment garnishment of wages under a Wis-

consin statute constituted a taking of property in violation of the due
process requirements of the Fourteenth Amendment to the United States Con-
stitution. B5ix months leter, the California Supreme Court, relying on

Sniadach, held in McCallop v. Carberrylg that California’s then existing

rrejudgment wage garnishmenmt procedure also constituted a taking of property
in viclation of procedural due process. 1In an attempt to conform to the
relatively narrow holdings in these cases, Section 690.6 of the Malifornia

Code of Civil Procedure was amended in 1970 to exempt from levy of attach-

ment "all earnings of the debtor due or owlng for his rersopal services . . .

The Commission recommends that this complete and automatic exemption of
wages from garnishment pursusnt to prejudgment attachment procedures be

preserved.,

18, 395 U.S. 337 (1969).
19. 1 Cal.3d 303, 464 p.2d 122, 83 Cal. Rptr. 666 (1970).

-20. Cal. Stats. 1970, Ch. 1523, § 19 (emphasis added).

n
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POSTJUDGMENT RESTRICTIONS ON WAGE GCARNISHMENT

Introduction

At the same time that prejudgment garnishment of wages received the scru-
tiny of the courts, wage garnishment generally=-including garnishment
under postjudgment levy of execution--was the subject of Congressional
action. Title IIIzl'was incorporated into the federal Consumer Credit
Protection Act of 1968 restricting the "garnishment"22 of "earnings“23 of
a debtor to certain limited amountszh;-basically 25 percent of "disposable
earnings."25 These restrictions were made applicable nationwide, effective

July 1, 1970.26

21, 15 U.8.C. §§ 1671-1677.
22. Subdivision (c) of Section 302 of the Act {15 U.S.C. § 1672(c)) provides:

{c) The term "garnishment” means any legal or equitable procedure
through which the earnings of any individual are required to be
withheld for payment of any debt.

23. Subdivision {(a) of Section 302 of the Act (15 U.S.C. § 1672(a )} provides:

(a) The term "earnings" means compensation paid or payable for
personal services, whether denominated as wages, salary, commission,
bonus, or otherwise, and includes periodic payments pursuant to &
pension or retirement program.

24. See Consumer Credit Protection Act of 1968 (§ 303(a), 15 U.8.C. § 1673(a) ).
25. Subdivision (b) of Section 302 of the Act (15 U.S.C. § 1672(b))} provides:

(b) The term "disposable earnings" means that part of the earn-
ings of any individual remaining after the deduction from those
earnings of any amounts required by law to be withheld.

26. The federal act specifically provides that "no courtof . . . any State may
make, execute or enforce any order or process in viclation of this sec-
tion." 15 U.S.C. § 1673(c). Hence, the conformlty of a state law may be
challenged in either a state or a federal court if the state enforces a
garnishment statute that fasils to conform to the federal minimum require~
ments. To provide some measure of uniformity, the California Legislature
amended subdivision (b) of Section 690.6 of the Code of Civil Procedure
to exempt from levy of execution such portion of a debtor’s earnings "as
is allowed by statute of the United States." (al. Stats. 1970, Ch. 1523,
§ 19. . 3
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Subdivision (a) of Section 303 of the federal act provides, in part:

(a) . . . {TIhe maximmm part of the aggregate disposable earn-
ings of an individual for any workweek which his subjected to garnish-
ment may not exceed

(1) 25 per centum of his disposable earnings for that week, or

(2) The amount by which his disposable earnings for that week
exceed thirty times the Federal minimum hourly wage prescribed by

section 6{a){(1) of the Fair Iabor Standards Act of 1938 in effect at
the time the earnings are payable [currently $ 1.60]

whichever is less.
This means that, if an individual's disposable earnings for a workweek are

$48 or less, his earnings may not be garnished in any amount. If his earn-
ings are between $48 and $64, the entire amount above $48 may be garnished. ?
Above $64, the 25 percent rule applies. Where debtors in low income brackets ‘
&re concerned, the protection afforded by the federal law seems inadequate
to permit even a subsistence level of existence for a debtor and his family
faced with the high living costs prevailiné in California.
To this deficiency in the federal law must be added the difficulty of
detérmining what constitutes "dispossble earnings." The federal law de.
fines "disposable earnings" as those earnings remaining "after the deduc-
tion . . . of any amounts required by law to be withheld."28 The latter
amounts apparently include amounts withheld for federal and state income
taxes, federal social security, and state disablility insurance. Iess
clear is the treatment of wage assignments and contributions to public
retirement funds. These ambiguities obviously impose a difficult burden
on the employer who must determine what part of his employee's earnings are

subject to garnishment.

27. 15 U.s.c. § 1673(a). ;

28. 15 U.S.C. § 1672(1).



Even where the dispcsable earnings test can be clearly applied, the
results achieved can be disturbiﬁg. For example, amounts withheld for
federal income tax purposes are clearly deductible in determining "disposable
earnings.”  Presumably, this would permit a debtor who does not choose to
claim all his exemptions to shield & certain smount of his earnings from his
creditors. On the other hand, a debtor claiming a greater number of exemp=
tions will have less withheld and, therefore, more subject to garnishment.
Thus, a debtor with a large family and greater needs may have more earnings
garnished than a single debtor with the same gross income but with more

limited needs.

Recormendations

To alleviate the problems ocutlined above,gea the Commission makes the
following recommendations.

Basic restrictions; withholding tables. The Commission recommends that

the amount of a debtor's earnings subject to withholding by the employer
under a wage garnishment be limited by statute. The statute should rrescribe
g formula under which definite amounts would be deducted for federal and
state income taxes, soclal security, and state disability insurance. GSimilar
deductions are made under federal law; however, these deductions are based on
the actual deductions taken from the wages of the particular debtor. The
Commission recommends that, in all cases, the deductions for federal and state
income taxes be based on the amount that would be withheld from the gross
earnings of a single person who claims cne tax exemption. Fixing these
deductions in this manner permits the preparation of wlthholding tables which
prescribe the maximum amount of earnings which may be withheld from = given
amount of gross earnings. An employer would not have to make computations
28e. It should be noted that the epactment of a statute -
for state income taxes would W
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but would only have to refer to such tables to determine the amount he is re=-
quired to withhold under an earnings withholding order. For the employer's
further convenience, the Commission recommends that the State Administrator
be required to prepare withholding tables for weekly, monthly, and other
commcn pay periods. 4 creditor serving an earnings withholding order should
be required to accompany the order with a copy of these tables.

In addition to the deductions-listed above, the Commission reccmmends
that an additional deduction--based on the federal minimumm hourly wage--be
allowed in determining the amount of a debtor's earnings which are sublect to
garnishment. This additional deduction for any workweek would equal 30 times
the federal minimum hourly wage. After making these deductions, the Commission
recommends that 25 percent of the earnings remaining (E;E;r the debtor's
"nonexempt earnings”) be subjlect to withholding under an earnings withholding
order.

As the sample table set out in the footnote29

demonstrates, a major
benefit of the Commission's proposasls is that they would permit a low income
debtor to retain a greater portion of his earnings than is permitted under
existing law, thereby virtually eliminating his need to c¢laim an exemption
based on hardship for a greater amount of his earnings. This will not only
protect an unscphisticated debtor unable to follow the procedures necessary to
exempt additional earnings, but it will also avoid burdening the courts with
claims of exemption. Because the amount of earnings withheld for the creditor
is the same for all debtors with the same gross'income, regardless of family

size, the debtor who has claimed more then one dependent for tax purposes will

have an actual take-home pay greater than that of a single debtor with the same

29. The followlng table indicates the approximate amounts that would be withheld
under the Commission's proposed Employees' Earnings Protection Law as compared
to the approximate amounts that would be withheld under existing California
law {and the federal Consumer Credit Protection Act {COPA)).

B




gross earnings. The recormendation, in this way, recognizes and accomodates the

greater need of the debtor with dependents.

Employees' Earnings Protection Law-~Withholding Table

Deductions have been made for federal withholding, social security, state
disability insurance, and state income tax. The state income tax deduction is
based on tex tebles for 1970 state taxes. The federal social security tax rate
is 5.2% on the first $7,800 of annual gross earnings. The state disability in-
surance rate is 1% on the first $7,400 of annual gross earnings. The amounts
shown as disposable earnings in this table are based on a full deduction for
social security and disability insurance respectively even though, under present
law, in the higher earnings brackets this amount would not be deducted during the
entire year. The one-dollar service charge, which an employer would be entitled
to make for each payment under the Commission's proposed legislation, {s in addi-
tion to the amount listed in the table.

GROSS EARNINGS SINGLE PERSON MARRIED + 2 CHILDREN EMPLOYEES*
{weekly/annual)| (claiming 1 exemption) | (claiming b exemptions) | EARNINGS PRO-
TECTION LAW
Disposable | Amount Dispossble | Amgunt Amount with-
earnings withheld | earnings withheld | held ($u4B ex-
(ccpa) {CCPA) ampt; 25%)
$60/3,120 $51.93 $3.93 $56.28 $8.28 -0-
70/3,640 59.25 11.25 65.66 16.42 $3.00
80/4,160 68.40 17.10 73.64 18.41 5.00
'905&,680 73.55 18.39 B1.62 20,041 6.00
100/5,200 80.65 20.16 89.36 22.34 8.00
110/5,720 87.74 21,94 97.04 2k .26 10.00
120/6,200 gL, 5% 23.7h 100,72 26.18 12.00
135/7,020 105.49 26.37 116.32 29.08 14,00
150/7,800 - 116.31 29.08 127.80 31.95 17.00
170/8,840 | 129.91 32.08 142,97 35.74 20.00
200/10,400 149.94 37.49 164.16 41.04 25.00
250/13,000 181.91 45,48 201.53 50.38 33.00
300/15,600 212,29 53.07 236.51 55.20 41.00
400/20,800 272.09 68.02 304 .45 76.11 56.00
600/31,200 391.69 97.92 427.07 106.77 86.00
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Supplementary relief. In the past, California has theoretically taken

a more flexible approach to the protection of earnings thap that evidenced

by the federal law. Under subdivision (c) of Section 690.6 of the Code of

Civil Procedure, a debtor may protect from execution all earnings
necessary for the use of the debtor's family residing in this state
and supported in whole or in part by the debtor, unless the debts

are:

(1) Incurred by the debtor, his wife, or his family for the
comcn necessaries of life.

{2) 1Incurred for personal services rendered by any employee

or former employee of the debtor.

Unfortunately, the exemption provided for earnings necessary for the
use of a debtor's famlly has proved to be of little value. In order to
obtain the exemption, the debtor must follow the procedure outlined in Sec-
tion 690.50. If the creditor alleges that the debt was incurred for "common
necessaries," there follows & process of affidavit, counteraffidavit, hearing,
and possible appeal; all of which takes time, effort, and some sophistication,
and still may end with the debtorrdenied money necessary for his famlly's
support. Comparatively few debtors have availed themselves of the exemption
although many more appear to be eligible for 1t.30 Moreover, where the
"common necessaries” issue is raised, the claims of competing creditors to
garnish earnings are decided on the technical issue of what is a "common
necessary of life."31 A reputable businessman who has rationed credit pru-

dently to a debtor and has provided a high quality good or service may be

30. GSee Western Center on Law and Poverty, Impact and Extent of Wage Garnish-
ment in Los Angeles County 6, 122-123 (1968); Brunn, Wage Garnishment in
California~--A Study and Recommendations, 53 Cal. L. Rev, 1214, 1219 (1965).

3t. Gee, e.g., Los Angeles Finance Co. v. Flores, 110 Cal. App.2d Supp. 850,
2k3 P.2d 139 {1952).
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barred from gernishing the debior's wages while another creditor whose grant
of credit for a "common necessary” was made in reckless disregard of the
debtor's ability to pay end who sold the debtor low gquality products may be
allowed to garnish the same wages.

The Commission recommends that the "common necessary” exception be elim-
inated,32 that the procedure for claiming an exemption of an additional
amount essential for support of the debtor's family be simplified, and that
the availability of this right be made clear to the debtor. However, in
recognition of the greater liberality provided in the baslc exemption, a
stricter standsrd--"essential for support''--should be provided to make clear
that the exemption is only intended for use in extraordinary circumstances
and is not intended to shield a debtor from his judgment creditors while

maintaining other than an austere life style. Only such additicnsl amount as

is required for the maintenance of a basic standard of living should be exempt.

32. The Commission also recommends elimination of the exception that permits
a creditor who is a former employee of the debtor to take a portion of
the debtor's wages even though the debtor can show the money is neces-
sary for the support of his family. This exception 1is largely irrelevant
to the low income debtor, for it is highly unlikely that such a debtor
would have cbligations to employees.

-1l




ORDERS FOR SUPPORT OR FOR THE COLLECTION OF STATE TAXES

Introduction

Subdivision (b) of Section 303 of the federal Consumer Credit Protec-
tion Act specifically exempts {1) "any order of any court for the support
of any person" and (2) "any debt due for any State or Federal tax" from the
restrictions imposed on the amounts permitted to be withheld from earnings
in the collection of al]l other types of debts.33 The legislation recommended

by the Commission recognizes the special naturs of these two types of debts.

‘Orders for Support

Enforcement of orders for support is accomplished in a varlety of ways
under existing law. Perhaps most commonly compliance is achieved under the
threat of the court's exercise of its contempt power; however, execution may
be levied for unpaid, accrued amoun‘bs.311 In addition, Civil Code Section
4701 authorizes a court to enforce an order for child support by requiring
a parent to assign future wages and then directing an order to the emplioyer
carrying out such assigmment. Such order remains in effect until revoked
by the court. Regardless of the enforcement procedure followed, orders for .

35

support are neot subject to any fixed limitations~+ - and obligations for

support are often accorded some measure of priority over other types of

33. See 15 U.S.C. § 1673(b)(1), (3).
34. See, e.g., Rankins v. Rankins, 52 Cal. App.2d 231, 126 p.2d 125 (1942).

35. See Rankins v. Rankins, supra note 34 (exemption for 50% of person's
earnings not available against execution issued upon a Judgment for

support ).

.
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debts.36

The Commission recommends that such treatment be continued.
Specifically, it is recommended that the court be authorized to issue an
earnings withholding order to enforce a prior order or judgment for the
support of any person, including a former spouse of the debtor. The order
should continue in effect until terminated by the court; it should be un-
restricted in amount (although the debtor should be permitted to have the
order reduced by the amount he proves is essential for the support of
himself or his present family); and the order should be given priority
over all other earnings withholding orders. An order for support should

not, however, preclude simultaneous withholding under another order if the

debtor's income is sufficiently large to enable withholding under both.

Tax Orders

Under existing law, there are a number of procedures for the collection
of unpaid, delingquent state taxes:

(1) The tax liability can be reduced to judgment; and, subject to the
various exemptionsrfrcm execution, the judgment can be collected in the same
wey any other judgment is collected.

(2) & warrant%? which has the same effecﬁ as a writ of execution can be
issued by the taxing agency. Collection under such a warrant alsc is subject

38

to the same exemptions as a levy of execution.

36. See, e.g., Code Civ. Proc. § 690.6 {earnings necessary for support of
family exempt from execution).

37. Provisions that authorize issuance of such warrants are: Unemployment
Insurance Code Section 1785 {unemployment compensaticn contributions);
Revenue and Taxation Code Sections 6776 (sales and use taxes), 7881
(vehicle fuel license tax), 9001 (use fuel tax), 1011l {moter transporta-
tion tax), 16071 {gift tax), 18906 (personal income tax), 26191 (bank and
corporation tazes), 30341 (cigarette tax), 32365 (alcoholic beverage tax).
S=ze also Revenue and Taxation Code Section 14321 (inheritance tax).

38. See Code Civ. Proc. § 690.51.
16~
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may be given by mail to any person

(3) A notice or order to withhold
who has in his possession or control any credit or other personal property
or thing of value belonging to the person alleged.to be liable for the tax
and such perscn may not dispose of the property without the consent of the
taxing agency unless the tax is paid in full. This is an attachment type
of procedure, The person notified is required to meke a report to the taxing
agency of the credit or other personal property being withheld within a few
days after receipt of the notice. The personal income tax law and bank and
corporation tax law contain a significant additional feature--they require
the person holding the property to deliver it to the Franchise Tax Board up
to the amount of the delinguent taxes. In contrast with the warrant procedure,
there are no exemptions applicable to property required to be withheld and
delivered to the Franchise Tax Board pursuant to these two provisions,
Accordingly, the board is encouraged to use this third alternative whenever
it is available. The Commission has been advised that, in some cases, an
employee's entire paycheck has been withheld and paid over to the Franchise
Tax Board for delinquent personal income taxes, leaving the employee with
nothing from his current earnings to cover the basic needs of his family.

These tax ceollection procedures should be integrated with the procedures
provided generally for levy upon an employee's earnings. While the protec-
tion of the public fisc justifies the preferential treatment of tax orders,

it does not justify summarily depriving a tax debtor of the means for the

39. Provisions that authorize the giving of a notice to withhold are: Unem-
ployment Insurance Code Section 1755 (unemployment compensation contri-
butions); Revenue and Taxation Code Sections 6702 (sales and use taxes),
7852 (vehicle fuel license tax), 8952 {use fuel tax), 10051 (motor
transportation tax), 11451 (private car tax), 16101 (gift tax), 15807
(personal income tex), 26132 (bank and corporation taxes), 30311 (ciga-
rette tax), 32381 {alecocholic beverage tax).
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current support of his family. The Commission recommends that taxing agencies
which are suthorized to issue warrants or notices to withhold be authorized
to issue directly without application to the court withholding orders for

the collection of state tax liabilities. The amount withheld under such
orders should be limited to not more than 50 percent of the tax debtor's non-
exempt earnings. 1In addition, the tax debtor should be permitted to claim an
additional emount as "essential for the support of himself or his family."

The taxing agency should also be authorized as an alternative to apply to
the court for an order requiring the debtor's employer to pay all earnings
other than that amount which the taxpayer proves is essential for the support
of himself or his family. Orders issued under either procedure should have
priority over all other earnings withholding orders except orders for support.
However, regardless which procedure is followed, the tax liability should be
required either to be shown on the face of the debtor's return or to have been
determined in an administrative or judicial proceeding at which the tax debtor

had notice and an opportunity to be heard.

-18-




STATE EXEMPTION FROM FEDERAL LAW; STATE ADMINISTRAT TON

The federal Consumer Credit Protection Act invites each state to enact
its own restricticons on the garnishment of earnings and to underteke its
own enforcement of these provisions.LFO The advantages of exemption seem
apparent. Nothing is gained by having two separate garnishment restriction
laws, one state and one federel. An exempticn from the federal restrictions
would permit Californis debtors, creditors, and employers to refer to only
one body of law to determine the extent to which earnings are subject to gar-
nishment. To gain exemption, a state must enact a law with provisions at

L1

least as protective to the individusl as the federal law. The Commission

4, Section 305 of the Act {15 U.S.C. § 1675) provides:

305. The Secretary of Labor may by regulation exempt from the
provisions of Section 303{a) zarnishments issued under the lawe of
any State if he determines that the laws of that State provide re-
strictlions on garnishment which are substantially simllar to those
provided in Section 303(a).

41, 29 C.F.R. § 870.51 {1970) provides:

870.51. (a) It is the poliey of the Secretary of Labor to per-
mit exemption from sectiom 303(a) of the CCPA garnishments issued
under the laws of s State if those laws considered together cover
every case of garnishment covered by the Act, and if those laws pro-
vide the same or grester protection to individusls. Differences in
text between the restrictions of State laws and those 1n section
303(a) of the Act are not material so long as the State laws provide
the same or greater restrictions on the garnishment of individuals!
earnings.

(b) 1In determining whether State-regulated garnishments should
be exempted from section 303{(a) of the CCPA, or whether such an ex-
emption should be terminated, the laws of the State shall be examined
with particular regard to the classes of persons and of transactions
to which they may apply; the formulas provided for determining the
meximm part of an individual's earnings which may be subject to
garnishment; restrictions on the application of the formulas; and
with regard to procedural burdens placed on the individusl whose
-earnings are subject to garnishment.

{c) Particular attention is directed to the faect that subsec-
tion (a) of section 303, when considered with subsection (c) of that
section, is read as not requiring the raising of the subsection (a)
restrictions as affirmative defenses in garnishment proceedings.

-19-
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recommends thet an exemption from federal control in this area be sought and
believes that the proposals it suggests here would permit an exemption to be
obtained. To obtain the exemption, & representative authorized to act on
behalf of the state as a liaison with the federal administrator must be
designated, The designated official should also be granted the responsibil-
ities of enforcement as well as duties of rule-meking and similar administra-
tive tasks., The Commission recommends thet the Department of Industriszl
Relations be selected as the state administrator to administer and enforce
these procedures.

To achieve uniformity, the Judicial Council should be authorized to

prescribe forms necessary to carry out the prescribed procedures.

«20-




RELATED PROBLEMS

Bank Accounts

CAVEAT. There is no procedure under California law permitting the
debtor to obtaln a hearing prior to a prejudgment levy of attachment on &
bank account. Recent decisions of both the United States Supreme Court

. and the California Supreme Court raise a serious question whether the

absence of such a procedure causes such a levy to be unconstitutional. E.g.,
Sniadach v. Family Finance Corp., 395 U.S5. 337 (1969); McCallop v. Carberry,
1 Cal.3d 903, LG4 P.2d 122, B3 Cal. Rptr. 666 (1970); ma"—P_TJu v. Pitchess,

cal.3d , p.2d , gal. Rptr. ~{i971). The
Callfornia Supreme Court presently has under submission a case in which the
procedure for prejudgment attachment of a bank account has been challenged
on constitutional grounds. See Blair v. Pitchess, supra n.16. If the
court holds that such procedure is not constituticnal, it will be necessary
to make appropriate revisions in the law. This recommendation does not
attempt to do that. This recommendation does provide limitations on the
amounts which may be attached in circumstances where attachment is consti-
tutionally permitted. '

Title ITI of the Consumer Credit Protecticn Act leaves unresolved
the problem of the proper treatment of bank ac«:c;um:s.lle However, in view

of the almost universal use of personal checking accounts as at least the

42, 1In the opinion of the federal administrator, the restrictions on
garnishment provided in Title IITI do not epply to earnings deposited in
the debtor's bank account. See ILetter From Robert D. Moran, Administra-
tor of the Wage and Hour Divieion of the Department of Labor, to Mr.
Richard Allan Weiss, February 26, 1971, (copy on file at the office of
the Celifornia Iaw Revision Commission, School of Iaw, Stanford,
California).
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temporary depository of earnings and the inereasingly common practice of
employers to deposit earnings of an employee directly into the employee's
account, the failure of existing statutes to provide any protection from
garnishment of such accounts resuits in the ancmalous situation that

unpald earnings are protected but paid earnings deposited in & bank account
are not. Yet, the impact upon the wage earner and his family of an 1lnter-
ruption of his flow of earnings--whether before or after they are recelved--~
i identical. The decisions of the United States and California Supreme
Courts both emphasivze that wages are e special type of property, that the
attachment of wages "may impose tremendous hardship on wage esrners with
families to support,"” asnd that the taking of wages under a prejudgment levy
of attachment can give a creditor “encrmous leverage."u3 Obviously, the
very same hardship can occur and leverage be obtained when wages are deposited
by or for the wage earner in a checking asccount and are sttached. To limit
protection from sttachment merely to unpaid wages could simply serve to
shift the focus from levies on employers to levies on bank accounts--a
change which would only minimally benefit the average wage earuer and his
family and would not achieve the results contemplated by the courts.
Similarl'y, while there may be no compulsion under the federal statute to

protect from execution earnings deposited in a bank account, thlis 1n no way

L3. See McCellop v. Cerberry, 1 Cal.3d 903, 906, 46k P.2d 122, 12h,
83 Cal, Rpsr. 666, 668 (1970), gquoting extensively from Sniedach v.
Family Pinance Corp., 395 U.S. 337, 342342 (1969)("The result is that
prejudgment gernishment . . . may as a practical matter drive a wage
earning family to the wall.").
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alleviates the obvious need to grant some such protection if any reallistic

measure of relief is to be provided for a debtor's earnings.

While the foregoing strongly suggests that earnings should be pro-
tected in whatever form they may tske, there are problems inherent in
the exempticn of bank accounts that do not arise upon levy against an employer
or even egainst the wage earner himself. Any attempt to exempt all or a
specified percentage of earnings deposited in an account would necessarily
involve such difficult issues as the tracing and ldentifylng of funds
deposited at different times, the allocation of withdrewals to respective
deposits, and the claims of third persons to jJoint accounts., These issues
can be minimized by the approach suggested in Section 630.7 of the Code
of Civil Procedure and Section 15406 of the Financiel Code, which provide
fixed exemptions for savings accounts in savings and loan associations
($1,000) and credit unions ($1,500)., Extension of similar protection to
bank sccounts would give the wage emrner reascneble assurance that garnish-
ment would not leave him destitute and at the same time provide a relatively
simple procedure for a levy upon an account or accounts larger than the

basic exemption.
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The Cormissicn accordingly recommends that Sections 690.T and 15406
referred to sbove be repealed and that a 1,500-dollar aggregate exemption
from ettachment and a 500-dollar aggregate exemption from execution be
provided for deposits or accounts of a debtor in any finaneial instituticn.
These basic exemptions should prove adequate in the majority of cases. How=-
ever, additional protection seems justified and a debior should be permitted
to claim a greater exemption where he can show that the smount cleimed is
essentinl for the support of himself or his family. Finally, where there
has been a prejudgment attachment of the bank account of a business, the
debtor should be permitted to claim exemption for such greater amount that

he can show is essential for the maintenance and continustion of his

pusineses. It should be emphasiged, however, that both these further exerptions

would apply only where the dettor can prove that the basic exemption is

inadequate to provide for the contingencies referred to.

Pald

As noted sbove, in 1970, Code of Civil Procedure Section 690.6 was
amended in an attempt to conform that section to the recently anncunced
judieial constitutional rulings and the new federal siatutory restricticns.
However, the section as amended was restricted to earnings "due and owing.”

This smendment constituted a change from the former Californla law which
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protected earnings "received" by the debtor.hh Moreover, to exempt earn-
ings payable ("due and owing") by an employer but to permit these same
earnings to be subject to levy as soon as they pass into tﬁe hands of the
employee-debtor seems Inconsistent with, if not contrary to, the rationale
of Sniadach and McCallop and the purpose of the federal legislation. To
avoid this inconsistency and to restore this aspect of prior law, the Com-
mission recommends that earnings in the possession of the debtor be afforded
statutory protection comparable to that given weges earned but unpaid. The
exemption may be granted sutomatically where the earnings are readily iden-
tifiable as such. Vhere thils is not the case, the debtor should be required

to claim and show that he is entitled to an exemption.

Retirement Funds

The federal restrictions on garnishment imposed by Title III also apply
L
to "periodic payments pursuant to a pension or retirement program.” ? Cali-

fornia law regarding such payments 1s less clear. As for payments held or

LY, Between 1937 and 1970, California granted a wage exemption to earnings
"received." {al. Stats. 1937, Ch. 578, § 1, p. 1623. Prior to 1937,
the exemption was sccorded to earnings without reference to their status
as "owlng" or paid over. The word "received" was construed early as in-
cluding accrued but unpaid wages. BSee Medical Finance Ass'n v. Rambo,
33 Cal. App.2d Supp. 756, 757, 86 P.2d 159, 160 (Sup. Ct. L.A. App.
Dep't 1938)("We are not to be understood as saying that the exemption
would not also attach to the proceeds of his earnings in the judgment
debtor’s hands, so long as they could be identified as such. That gues-
tion is not before us and we express no opinion on it."). In subsequent
cases, the California courts have at least sub silentio applied the
wage exemption to a paycneck in the hands of the employee or deposited
by him in a bank account. See Medical Fipance Ass'n v. Short, 36 Cal.
App.2d Supp. Th5, 92 P.2d 961 (Sup. Ct. L.A., App. Dep't 1939 )(W.P.A.
worker's paycheck); Le Font v. Rankin, 167 Cal. aApp.2d 433, 334 P.2d
608 (1959)(bank account); Carter v. Carter, 55 Cal. App.2d 13, 130 P.2d
186 {1942 ){bank account).

45, 15 U.5.C. § 1672{a), quoted in note 23 supra.
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in the process of distribution from public pensicn and retirement plans,
subdivision (b) of Section 690.18 of the Code of Civil Procedure provides
a complete and automatic exemption. As for similar payments held or in
the process of distribution from certain private plans, subdivision (c) of
that section seems to provide an exemption only from garnishment "in any
bankruptcy proceeding.” Moreover, the exemption must be claimed, and
subdivision {c) purports to deny an exemption to moneys held under a Keogh
Act plan. This denial conflicts, however, with the exemption provided
such plans under Sections 28002 and 28005 of the Corporations Code.

The Commission recommends that Section 690.18 be revised to delete the

reference to Keogh Act plans contained therein, thus resolving the conflict

with the exemption provided in the Corporstions Code. The Commission further

recommends that a provision be added exempting periodic payments payable by
a pension or retirement plan that are not otherwise exempt to the same
extent that wages are exempt. Such provision would satisfy the federal
restrictions imposed by Title III.

Finally, a provision should be added which makes clear that the exemp-
tions provided in Section 690.18 are not exclusive and in no way limit

gsimilar, or overlapping, exemptions provided In other codes.

Wage Assignmments

Section 300 of the Iabor Code presently grants a valid prior voluntary
wage assignment preference over subsequent assignments and levies of execu-
tion. Continuation of such a preference would permit a judgment debtor to

give preference to one creditor and to defeat the claims of other creditors

who seek to collect on their judgments under the proposed earnings withholding

procedure. To infegrate wage assignments with the operation of the latter
-
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procedure, the Commission recommends that a prior wage assighment be granted
priority only until the end of the pay period during which an earnings with-
holding order is served. The operation of the earnings withholding order
should be suspended during thi.s period, thus permitiing the debtor an
opportunity to put his affairs in order. BSuch action may include revocation
of the prior assignment. In this regard, wage assignments should be made
revocable at will as to unearned wages. Thus, where an assignment becomes
too onerous-~-for example, after service of an earnings withholding order--,

such an assigmuent may be revoked.

- 2T
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OPERATIVE DATE

In order to allow sufficient time for state and local public officials
and the public to become familiar with the new law and to develop the

necessary forms and procedures, the Commission recommends that the new

statuté become operative on July 1, 1973.
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PROPOSED LEGISIATION

The Cormission's recommendations would be effectuated by enactment
of the following measure:

An act to amend Section 4701 of the Civil Code, to amend Sections

688, 690.6, 690.18, 690.50, and 710 of, to add Sections

690.5-1/2, 690.7, and 690.7-1/2 to, to add Chapter 2.5

( commencing with Section 723.10) to Title 9 of Part 2 of,

and to repeal Section 630.7 of, the Code of Civil Procedure,

to repeal Section 15406 of the Financial Code, and to amend

Section 300 of the labor Code, relating to attachment, garnish-

ment, snd ekemptions from execution.

The people of the State of California do emact as follows:
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- CIVIL CODE

§ 4701 {amended). Continuing withholding order for support

Sec. 1. Section 4701 of the Civil Code is amended to read:

k701. 3In-apy-proceeding-where-ihe-court-has-ordered-eitBer-o¥
both-parents-te-pay-ony-anount-for-the-suppors-of-a-minor-edildy-she
eourt-Bay-order-either-parent-or-both-parenta-te-aseign-to-the- eeunty
elewky-probation-efficery-or-other-officer-of-the-caurs-or-ecunsy
officer-designated-by-the- eonri-to-receive- such-paymenty-that-poriien
ef-galary-er-wages-of-either-parent-due-oer-to-be-due-in-the-future-as
will-be-eguffieient-se-pay-the-amouri-ordered-by-the- eourt-for-the-eup-
porsy-mainkenanee-and-edueasien-of-the-minor-ehildy--Gueh-order-shail
»e-bipding-upon-an-ezplayer-upon-ithe-serviee-of-a-copy-of-such-order
upen-gueh-employer-and-antil-further-order-of-the- courty--The-cmployer
may-deduet-the-sum-of-one-dollar-{§1)-Ffor-each-payrent-made- pureuans
to-such-ordery--Any-such-order-pay-be-modified.- or-revolicd-at-any-time
by-the-eourby--Any-sueh-a 661 gumeni-nade - pursuant-o- court-order-shail
have-prieriiy-as-2gainet-any-attachnenty-exeeubiony -ar-other-aseign-

penty-unless-othervige-ordered-by-the-esurss In any proceeding where -

the court has ordered a parent to pey any amount for the support, main-

tenance, or education of a minor child, the court may issue an earnings

withholding order under Section 723.30 of the Code of Civil Procedure

for the amount so ordered. ‘The withholding order nay. require the

parent’'s employer to pay the withheld earnings to the county clerk,

probation officer, or other officer of the court, to a county officer,

to the person having custody of the child, or to such other person as

is specified in the order to recelve such payment.
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Civil Code § 4701

Comment. Section 4701 is amended to reflect the enactment of the
comprehensive procedure for earnings withholding set forth in the
Employees'! Earnings Protection Law. See Code of Civil Procedure Section
723.10 et _seq.

While the wage assigrment procedure formerly used under Section 4701
is not continued, the substantive effect of the prior law is continued.
Thus, the order for support continues to have priority over other with~
holding orders and assignments and is binding until modified or terminated
by the court. BSee Code of Civil Procedure Section 723,.30; Labor Code
Section 300. As under prior law, the court may issue earnings withhold-
ing orders to withhold from the sarnings of either or both parents.
Authorization for the employer to deduct a one-dollar fee alsc is continued
under Section 723.24. Under prior law, withheld earnings were required to
be pald to a court officer or county officer specified by the court; this
authority 1s contimued in the amended section and expanded to permit the
court to order the employer to pay the withheld earnings directly to the
person having custody of the child or to such other person as the court

specifies in the order.
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CODE OF CIVIL PROCEDURE

§ 688 {technical amendment)

Sec, 2. Section 688 of the Code of Civil Procedure is amended to
read:

£88. Except as provided in Chapter 2.5 (commencing with Section

723.10):

{a) A1l goods, chattels, moneys or other property, both real and
personal, or any interest therein, of the judgment debtor, nct exempt
by law, exeept-as-previded-feor-in-Seebion-600+6y and all property and
rights of property seized and neld under attachment in the acticn, are
liable to execution,

LEl Shares and interests in any corporaticn or company, and debts
and credits, and all other property, both real and perscnal, or any
interest in either real or psrsonal property, and all other property
not capable of manual delivery, may be levied upon or released from
levy in like manner as like property may be attached or released from
attachment, except that & copy of the complaint in the action from which
the writ issued need not accompany the writ; provided, that no cause of
action nor judgment as such, nor license issued by thisz state to engage
in any business, profession, or activity shall be subject to levy or
sale on execution, Geld-dust-mﬁst-be-retufned-hybthe-efiieey-&s—se
mush-meney-veilected-ai-its-eurrent-valuey-without-expening-the-some
ta-aalex

lelUntil a levy, the property is not affected by the execution;
but no levy shall bind any property for a longer period than one year
from the date of the issuance of the execution, except a levy on the

interests or claims of heirs, deviseeg, or legetees in or to assets of
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Code Civ. Proc. § 658
deceased persons remaining in the hands of executors or administrators,
thereof prior to distribution and paywent. However, an alias execution
may be issued on ssid judgment and levied on any property not exempt

from execution.

Cament. Section 658 is amended to make clear that, although earnings
of an employee-debtor are "not exempt by law" from all collection procedures,
they are exempt from levy of execution and are subject to levy only under
the Employees' Earnings Protection Law. 8See subdivision (b) of Section
690.5-1/2. See generally Chapter 2.5 {commencing with Section 723.10). The
phrase "except as provided for in Sectien 690.6" is deleted as unnecessary.

The sentence relating to gold dust is deleted as obsolete.
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§ 630.5-1/2 (added). Farnings for personal services of employees

Sec. 3. Section £90.5-1/2 is added to the Code of Civil Pro-
cedure, to read:

690.5-1/2. {a) As used in this section, "earnings" means
compensation paid or payable by an employer to an employee for per-
sonal services performed by such employee whether denominated as
wages, salary, commission, bonus, or otherwise.

(b) All earnings of the debtor which are due or owing to him
are exempt from levy of attachment and execution without filing a
clsim for exemption as provided in Section £90.50 and are subject to
levy only in the manner and to the extent provided in Chapter 2.5
(commencing with Section 723.10).

(e} All earnings of tﬁe debtor which have been paid to him and
are in his possession in a form identified by the levying officer as
earnings are exempt from levy of attachment without filing a claim
for exemption as provided in Section 690.50.

(d4) All earnings of the debtor which have been paid to him and
are retained in the form in which paid or as cash but which are not
identified by the levying officer as earmings are exempt from levy cf
attachment.

(e) Earnings of the debtor which have been paid to him and are
retained in the form in which paid or as eash are subject to levy of
execution only in an amount not to exceed the maximum amount of the
earnings of the debtor for his pay period immediately preceding the
levy that could be withheld by his employer under Section 723.50 less
any amounts withheld from such earnings by the debtor's employer pur-
suant to any earnings withholéing order.

-3k~




Code Civ. Proc. § 690.5-1/2

{f) Such additional portion of the earnings described in sub-
division (e) which a debtor proves is essential for the support of
himself or his family is exempt from levy of execution.

{g) A levying officer is not liable for any injury resulting
from any identification or misidentification of assete made pursuant
to this section, whether or not such identification or misidentifica-
tion be negligent, unless he is gullty of actual fraud, corruptionm, or

actusl malice.

Comment. Section 690.5-1/2 is added to meke clear the relationship
between new Chapter 2.5 ( commencing with Section 723.10) and the existing
attachment and execution procedures and to satisfy the restrictions upon
the attacheent of snd executlon upon earnings imposed by recent Judicial

decisions and federal legislation. GSee, e.g., Sniadach v. Family Finance

Corp., 395 U.S. 337 (1969); McCallop v. Carberry, 1 Cal.3d 903, 464 P.2a

122, 83 Cal. Rptr. 666 (1970); Consumer Credit Protection Act of 1968

{§§ 301-307), 15 U.8.C. §§ 1671-1677. See alsc Recommendation Relating to

Attachment, Garnishment, Exemptions From Executlon: Employees' FEarnings

Protection Law {1971).

Section 690.5-1/2 states the exemptions from prejudgment levy of
attachment for all earnings of an employee, both paid and paysble. This
section is &lso the source of exemption from postjudgment levy of executicon
for paid earnings of an employee. The exemptions for unpaid earnings, i.e.,
earnings "due and owing," are provided in Chapter 2.5 (commencing with Sec-
tion 723.10).

Subdivision {a). Subdivision (a} is based on the defintion of "earn-

ings" stated in Section 723.11, and Section 630.5-1/2 is applicable therefore
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Code Civ. Proc. § 690.5-1/2
only to persons {“employees") protected under the Employees' Earnings Pro-
tection Law. Compare Section 650.6. See also Comment to Seetion 723.11.
However, the definition of earnings used here includes earnings both "paid
and payable"; Section 723.11 refers only to earnings paysble by an employer.
Earnings with are "payable" are those which are referred to as "due and owing"
under this section. "Paid" earnings are covered here by reference to earn-
ings which have been paid to the debtor--whether or not they are still in a
form identifiable as "earnings." It should be noted that certain analogous
types of periodic payments--for example, retirement payments, welfare assist-
ance, and unemployment benefits--are not covered here butby other provisions
of the 690 series. See, e.g., Sections 690.175 (unemployment compensation),
690.18 (payments pursuant to a pension or retirement program), 690.19 (public
assis tance).

Subdivision (b). Former subdivision (a} of Section 690.6 provided an

autometic, total exemption from prejudgment levy of attachment of all earn-
ings "due and owing" to any debtor; this aspect of the former law is carried
forward without change in subdivision {b) of Section 690.6 and subdivision (b)
of this section. Compare Cal. Stats. 1970, Ch. 1523, § 19.

Subdivision (b) of Section 690.5-1/2 also makes clear that the levy of
execution may no longer be used to garnish the wages of an employee while
they are still in the hands of his employer. A judgment creditor now may
only reach this asset of a debtor pursuant to Chapter 2.5 { cormencing with
Section 723.10).

Subdivision (c). BSubdivision {c) exempts from attachment all earnlngs

of the debtor which "are in his possession in a form identifiable by the
levying officer as earnings." It would be inconsistent with the rationale

of Sniadach and McCallop to exempt earnings payable by an employer but to
-36-
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Code Civ. Proc. § 690.5-1/2
make these same earnings subject to attachment as scon as they pass into the
hands of the employee-~debtor. (The term "debtor" is used here to include a
defendant or cross-defendant subject to attachment, See Section 690{c}.)
Accordingly, to avoid such an anomaly, subdivision (c) provides the same
total exemption from attachment for all paid earnings still in a form identi~-
fied as earnings. Inecluded in the latter category would, for example, be an
uncashed paycheck. The identification is done by the levying officer-~sheriff,
constable, or marshal. Where the levying officer mistakenly attaches earn-
ings, the debtor may still claim an exemption under subdivision {d). Under
subdivision (¢}, however, the exemption is automatic; no claim pursuant to
Section 690.50 is required.

Subdivision (d). Subdivision {d) covers earnings paid but not in a form

identifiable as earnings or, at least, not in fact so identified by the levy-
ing officer. Subdivision (d) is intended to cover the relatively rare case
where the officer cannot or does not properly identify earnings as earnings.
This can happen, for example, where cash in the possession of the debtor is
attached. Circumstances may clearly indicate that the money is "earnings"--
for example, cash in a pay envelope attached shortly afier the debtor leaves
his place of employment upon a payday. Nevertheless, in other circumstances,
subdivision (d) affords the debtor an opportunity at least to claim an exemp-
tion pursuant to Section 690.50 by showing that "earnings" have been attached.
gubdivision {d) does not, however, protect earnings after they have been con-
verted into another form. Protection of assets in these other forms must be
sought under other exemption provisions. ©See, €.8., ¢ivil Code Section 1240
{homestead); Code of Civil Procedure Sections 690.1 {household furnishings
and appliances), 690.2 (motor vehicles), 650.7 (money deposited in bank,

credit union, or savings and loan association).
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Subdivision {e). As noted above, subdivision (b) makes clear that the

levy of execution may no longer be used to garnish the wages of an employee
vhile they are still in the hands of his employer. 4 Judgment creditor now
may only reach this asset under Chapter 2.5. However, Chapter 2.5 deals
primarily with unpaid earnings, i.e., earnings which are "due and owing."
For a very limited exception to this rule with regard to tips, see Section
723.106 and Comment thereto. HEarnings, once paid, are subject to levy of
execution. Subdivision (e), therefore, provides an exemption for paid earn-
ings comparable to the exemptions provided for unpaid earnings by Sections
723.50 and 723.51. Tt should be emphasized, however, that, as noted above,
this subdivision does not protect earnings after they have been converted
into another form. Compare Section 690.7-1/2 (money deposited in bank,
eredit union, or savings and loan association). The exemption provided under
subdivision {e)} must be claimed by the debtor and the amount of such exemp-
tion is based upon the total amount of the nonexempt earnings of the debtor
from his last paycheck--not upon the amount of earnings in his possession at
the time of levy.

Subdivision (f). Subdivision {f} provides an exemption for amounts

essential for support comparable to that provided by subdivision (d) of Sec-
tion 690.6 and Section 723.51. See Comments %o Sections 690.6 and 723.51.

Subdivision (g). Subdivision {g) provides an immunity from liability

comparable to that provided by Government Code Section 822.2 (misrepresenta-

tion by public employee).
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§ 690.6 (amended). Earnings for personal services of persons other than

employees

Sec. 4. Secticn 690.6 of the Code of Civil Procedure is amended

to read:

690.6. (a) As used in this section, "earnings” do not include

compensation payable by an erployer to an employce for p=rsonal szrvices’ {

performed by such smployes, whethzr dencminatsd as wages, salary, commis-

sion, bonus, or otherwiss,

{29 (b) All the earnings of the debtor due or owing for als
personal services shall be exempt from levy of attachment without

filing a claim for exemption as provided in Section 690.50.

{8 (c) One-half,or such greater portion as 1s allowed by statute
of the United States, of the earnings of the debtor due or owing for
his personal services rendered at any time within 30 days next pre-
ceding the levy of execution shall be exempt from execution without
filing a claim for exemption as provided in Section 690.50.

fe} (4) Such additional portion of his earnings which a debtor

proves is essential for the support of himself or his family shall be

exempt from levy of execution. Adl-of-cueh-carningsy-if-necessary-for

she-use-of-the-debsort s-family-regiding-in-thic-state-and-suppersed-in
whoie-er-in-part-by-the-debiory-unlesc-the-debse-aves
{1)--Ineurred-by-the-debiors-Bis-wifey-or-hie-family-for-the- com-
ROE-Beeessaries-of-1ifey
{29--Iaeurred-fer-gersanal-serviees-renderedwbyuany-em@leyee-er
fermer-ecmployee~of-the-debtory
¢a) (e) The court shall determine the priority and division of
payment among all of the creditors of a debtor who have levied an execu-

tion upon nonexempt earnings upon such basis as is just and equitable.
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Code Civ. Proc. § (90.6
fed (f) Any creditor, upon motion, shall be entitled to a hear-
ing in the court in vhich the action is pending or from which the writ
issued for the purpcose of determining the priority and division of pay-
ment among all the creditors of the debtor who have levied an execubtion

upon nonexempt earnings pursuvant to this section.

Comment. Section 690.6 is amended to limit ite application to those
persons and earnings not protected under the Employees' Earnings Protection
ILaw--Chapter 2.5 (commencing with Section 723.10 applicable only to
"employees"). See, e.g., Sections 723.11, 723.106. Section 690.6 accord-
ingly applies to persons who ¢an be categorized generally as independent
contractors. As to these persons, Section 690.6 continues prior lav with
one exception. Subdivision (d) has been revised in conformity with Section
723.51 to provide an exemption for those earmings which the debior proves

are essentizl for support. The standard provided is stricter than the

‘standard under former law; however, the former exceptions to the exemption

have been eliminated. See Comment to Section 723.51l. See also Recommenda-

tion Relating to Attachment, Garnishment, BExemptions From Execution:

Employees' Esrnings Protection Iaw (1971).

[
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& 690.7 (repealed)}

Sec. 5, Section 690.7 of the Code of Civil Procedure is
repealed.

690+7+-~{aJ--Fe-the-maxinum-aggregate-vaine-of -one-thousand
dollars- {ly000); -any- conbination-of-the- Following:-- savinge-depesits
iny-chaves-er-other-aceounts-iny-or-ahares-of -cteek-ofy-any-state-or
federol-savinge-and-loan-aceoeiation; - savings-depositsl-chall-diu-
elude-Yinvestmens- cerbificates! -and-withiravwable-chares! -as-defined
in-Seetion-5061-and-5067-of-she~Finaneial-Codey-respectively~

{B)--Bueh-enempiion-set-forth-in-gubdivision-{a)-shail-be-a-maii-
mum-of - one- thousand-doilave- £ $1,000) -per-persony-whether-the-eharacter

ef-the-properiy-be-separate-or- coEmAity -

Comment. Section 690.7 is superseded by new Sections 690.7 and 690.7-1/2.

T




(:: § 4690.7 (edded). Deposit account; exemption fram attachment
See. 6. Section 690.7 is added to the Code of Civil Procedurs,
to-read:
690.7. (a) As used in this section, "debtor" includes an indi-
vidual, corporation, partnership, and unincorporated assoclation. For

the purposes of this section, a husband and wife shall be treated as

one individual.

() As used in this section, "deposit account" means:

(1} A deposit or account ip'any "bank" deseribed in Section 102
of the Financial Code.

{2) A savings deposit in, share or other sccount in, or share of
stock of any state or federal savings and loan association. As used
in this paragraph, "savings deposit” includes "investment certificate"
and "withdrawable share" as defined in Sections 5061 and 5067 of the

Fipnancial Code.

(3) A share or certificate for funds received of the member of a
credit union and all the accumulation on such share or certificate.

(c) A deposit account owned by & debtor is exempt from sttachment

-

to the extent of the lesser of:

(1) Fifteen hundred dollars ($1,500).
(2) The smount by which fifteen hundred dollars {$1,500) exceeds

the amounts in all other deposit acecounts owned by the debtor on the

date of levy.

(d) A deposit account owned by a debtor is exempt from attachment
in the smount essential for the support of the debtor or his family or

essential for the meintenance and continuance of his business.

C {e) Any debtor claiming an exemption under this section must list

in his claim for exemption under Section 690.50 all deposit accounts
standing in his name whether alone or with others and all amounts held

in such accounts oo the date of the levy.
oo
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Code Civ. Proc. § 690.7

(f) TFor the purposes of this section, it shall be presumed that
all amounts in all deposit accounts standing in the pame of the debtor
either alone or with others are owned by the debtor. The presumption
established by this subdivision 1s a presumption affecting the burden
of proof.

(g) The exemptions provided by this section are not applicable
where the attachment is scught to enforce a court order for the support
of any person or to collect a state tax liability as that term is
defined in paragraph (2) of subdivision {a) of Section 723.31.

{h) Nothing in this section affects the rights of a banker under
Section 3054 of the Civil Code.

Caveat. There is no procedure under California law permitting the
debtor to obtain a heering prior to a prejudgment levy of attachment.
Recent decisions of both the United States Supreme Court and the Cali-
fornia Supreme Court raise a serious question whether the absence of
such a procedure causes such a levy to be unconstitutional. E.g.,

Sniadach v. Family Fipance Corp., 395 U.S. 337 {1969); McCallop v.

Carberry, 1 Cal.3d 903, 4L p.2d 122, 83 cal. Rptr. 666 (1970); Blair
v, Pitchess, Cal.3d R P.2d s Cal. Rptr. (1971).
The California Supreme Court presently bas under submission a case in
which the procedure for prejudgment attachment of a bank account has

been challenged on constitutional grounds. BSee Blair v. Pitchess, supra

n.16. If the court holds that such procedure is not constitutional, it
will be necessary to mske appropriate revisions in the law. Thieg recom-
mendation does not attempt to do that., This recommendation does provide
limitations on the amounts which may be attached in circumstances where

attachment is coastitutionally permitted.
.
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Comment. Section 690.7 provides exemptions from attachment of various
types of savings and commercial accounts. For similar, but more limited,
exemptions of such accounts from execution, see Section 690.?-1}2.

Accounts protected. The accounts protected under Sections 690.7 and

690.7-1/2 include savings and loan associatioh sceounts, credit unlon accounts,
and bank accounts--whether savings or checking accounts. See subdivision (b)
(defining "deposit account” ). Under prior law, the amount exempt depended
on the type and holder of the sceount: Checking accounts and bank accounts
generally were not protected; $1,000 in a savings and loan assoclation
account and $1,500 in a credit union account was exempt. See former Section
650.7 and former Financial Code Section 15406, These exemptions were cumm-
1ative so that a single debtor could exempt a total of $2,500 by proper
allocation of his money. Sections 690.7 and 690.7-1/2, on the other hand,
provide a single aggregate exemption applicable to all types of accounts,
including bank savings and checking accounts.

The failure of prior law tc provide any exemption for personal checking
aceounts-~the usual depository for current earnings--violated the spirlt if
not the letter of both recent federal legislation and judicial decisions.

See 15 U.S.C. §§ 1671-1677; Suniadach v. Family Finance Corp., 395 U.S. 337

(1969); MecCallop v. Carberry, 1 Cal.3d 903, L6 p.2a 122, 83 Cal. Rptr. 666

{1970); Blair v. Pitchess, Cal.3d s P.2d s cal. Rptr.

(1971). See also Recommendation Relating to Attachment, Carnishment, Exemp-

tions From Execution: Employees' Earmings Protection Iaw (1971), reprinted

wlha
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f ;
in 10 Cal. L. Revision Comm'n Reports _ (1971). It should be noted, how-
ever, that the exemptions provided by Sections 690.7 and 630.7-1/2 are ex-
clugive., They are in no way dependent upon a showing by the debtor that the
amount claimed &s exempt represents his earnings. Nor may the debtor claim a
greater amount as exempt by showing fhat amounts deposited were derived from R

his earnings.

Persons protected. A business as well as an individual may take advantage

of the exemptions from sttachment provided by Section 696.7. See Section
690.7(2). A business is not provided an analogous exemption from execution
under Section 690.7-1/2., See Section 690.7-1/2(a).

A husband and wife are treated as cne person for the purposes of Sec-
tions 690.7 and 690.7-1/2. See subdivision (2). Accordingly, they are en-

titled to only one exemption and accounts stending in the name of either or

both of them must be listed in the claim of exemption even though only one
of them is sued or is the judgment debtor.

Although subdivision (a) gives "debtor" a special meaning for the pur-
poses of Sections 690.7 and 690.7-1/2, it is clear that there is no agjudi-
cated debt in the case of attachment. The general definition of "debtor” E
contained in Section 590(c}{debtor included defendant and judgment dsbtor)
is fully applicable to both sections.

Exemption must be claimed. The exemptions provided by Sections £90.7

and 690.7~1/2 must be claimed pursuant Go Section 690.50. See Section 690(a).
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This requirement makes it possible to limit the amount to be exempted by
taking into consideration all other saccounts owned by the debtor. Never-
theless, in the ordinary case, it is anticipated that the release of funds
pursuant to the exemption provided by Section 690.7 or 690.7-1/2 will be
expeditiously accomplished. Where only the basic exemption is claimed, it
will be easy to compute the exempt amount and there should be little occasion
for the filing of counteraffidavits by a creditor; the attaching officer will
be able to make the necessary distributions on the basis of the debtor's
affidavit alone.

Basic exemption. As much as $1,500 in the debtor's sccount is exempted

from attachment by Section 690.7(c). A similar $500 exemption from execution
is provided by Section 690.7-1/2(c). This basie exemption is an aggregete one,
however. Hence, a debtor may claim as exempt froam attachment only that por-
tion of an account levied upon which, when added to all other amounts held

by the debtor in other accounts on the date of the levy, equals $1,500. The
exemption must be claimed and the burden of proof is on the debtor to show
that he is in fact entitled to exempt the amount claimed. See subdivision
(f). See also Section 690.50.

In claiming the exemption, the debtor must list in his claim for exemp-
tion the amount he holds in all other accounts on the date of the levy even
though the other accounts are not levied on. See subdivision (e). TIn com-
puting the amount of the debtor's exemption, any account standing in the debtor's
name, including all joint eccounts, are presumed to be the debtor's. This
presumption is one affecting the burden of proof. See subdivision (f). See

also Evidence Code Sections 605, 606. Some or all of such accounts may in

—

"

fact not be subject to attachment or execution to sabisfgﬂihe—deh%cwﬂ{P{ﬁﬂigéfibn

“lib-
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because of the :stiture of the account or the character of the funds in the

account. See Tinsley v. Bauer, 125 Cal. App.2d 724, 271 P.2d 116 (1954);

Spear v. Farwell, 5 Cal. App.2d 111, 42 ».2d 391 (1935). Sections 690.7

and 690.7-1/2 do not affect this immgunity; a nondebtor may make his third-
perty claim pursuant to Section 690.

Additional exemption for support or continuation of business. The debtor

ig given two additicnal exemptions fram attachment that permit him to protect
an amount in excess of the basic $1,50C exemption if he is able to show such
smount is essentisl for the support of himself or his family (compars Section
723.51) or essential for the maintenance and continuation of his business.
See subdivision (d). The latter protection should be particularly helpful to
the small business man in avoiding the tremendous impact of en attachment of
the operating funds of his business. It should be noted, however, that it
applies only against a levy of attachment and is limited to smounts essential
for the needs of the business.

Txclusion of attachments to enforce orders for support and to collect

state tax liebilities. Subdivision {g) eliminates the exemptions otherwise

provided by this section where the attachment is sought to enforce a court
order for support Or to collect a state tax liability. This special considera-
tion for such creditors igs consistent with the special treatment accorded

them under the Employees' Earnings Protection Law (Chapter 2.5 of this title)
as well as under Title III of the federal Consumer Credit Protection Act. 3See

15 U.8.C. § 1673(b)(1), (3).

Banker's lien. The exemptions provided by Sections 690.7 and 690.7-1/2

are limitations on garnishment procedures only; they do not in any way affect
the exercise of rights pursuant to Civil Code Sectlon 3054 (banker's lien).

See subdivision (h).
47
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§ 690.7-1/2 {added). Deposit account; exemption from execution

See. 7. Section 690.7-1/2 is added to the Code of Civil Pro-
cedure, to read;

690.7-1/2. (a) As used in this section, "debtor" means an
individual and does not include & corporation, partnership, or
unincorporated association. For the purposes of this section, a
husband and wife shall be treated as one individual.

{(b) As used in this section, "deposit account" means:

{1) A deposit or account in any "bank" described in Section
102 of the Financial Code.

{2) A savings deposit in, share or other account in, or share
of stock of any state or federal savings and loan assoclation. As
used in thils peragreph, "savings deposit" includes "investment cer-
tificate" and ™withdrawable share" as defined in Sections 5061 and
5067 of the Financial Code.

(3) 4 share or certificate for funds received of the member of

a credit union and all the accumiulation on such share or certificate.

(c) A deposit account owned by 2 debtor is exempt from execution
to the extent of the lesser of:

(1) Five hundred dollars {$500).

(2) The amount by which five hundred dollars ($500) exceeds the
amounts in all other deposit accounts owned by the debtor on the date
of levy.

{d) A deposit account owned by a debtor is exempt from execution

in the amount essentlal for the support of the debtor or his family.

y

(e} Any debtor claiming an exemption under this section must

(

list in his claim for exemption under Section 690,50 all deposit
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accounts standing in his name\yhether alone or with others and all
amounts held in such accounts on the date of the levy.

(f) For the purposes of this section, it shall be presumed
that sl amounts in all deposit accounts standing in the name of
the debtor either alone or with others are owned by the debtor.

The - presumption established by this gsubdivision is a presumption
affecting the burden of proof.

(g) The ekemptions provided by this section are not applicable
where the execution is sought to enforce a court order for the sup-
port of any person or to collect a state tax lisbility as that term
is defined in paragraph (2) of subdivision (a) of Section 723.31.

(n) Nothing in this section affects the rights of a banker

under Section 3054 of the Civil Code.

Comment. Section 590.7-1/2 is added to provide protection from execu-
tion similar to that provided by Section 690.7 from attachment. See Section
690.7 and Comment thereto. However, the exemptions provided by Section
690.7-1/2 are available only to individuals, and no exemption is provided
for amounts necessary to maintain or continue the operation of & business.
Compare subdivisions (a) and (d) of Section 690.7 with subdivisions (a) and

(4) of this section.
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§ 690.18 (amended). Exemptions; public and private pension,
retirement, disability or death benefits; vacetior credits

()

Sec. 8., Section 690.18 of the Code of Civil Pro-

cedure is amended to resd:

H 690.18.,
(a) All merey received hy any person, a resident of the state, as a pen-

gion, or as an annuity or retirement or disabiiity or death or other benefit,
or as 4 return of contributions and interest thereon, from the United States
government, or from the siste, or any couniy. city, ar ¢ity and county.

other political subdivision of the state, or any public trust. or public cor-
poration, or from the governing bedy of any of them, or from any publie
board or boards, or from ahy retirement, dixability, or annuity system es-
tablished by any of them pursuant to statute, whether the same shall he in
the actual possessien of such pensioner or beneficiary, or deposited by him.

{b) Al money held, controlled, or in process of distribution by the stute,
or a city, city and county, county, or other political subdivision of the
state, or any public trust or public corporation, or the goeverning body of
any of them, or by any public board or boards, derived from the contribu-
tions by the state or such city, county, city and county, or other political
subdivision, or such publie trust, public corporation, governing body, or
public beard or boards, or by any officer or employee thereof, for retire-
ment or pension purposes or the payment of disability, death, ur other
benefits, or the payment of benefits payable to, or the reimbursement of
benefits paid to, employees thereof under the provisions of the Umemploy-
ment Insurance Code, and all rights and bemefits accrued or acoruing to
any person under any system established pursuant to statute by the state,
city, city and county, county, or other political subdivision of the state, or
any public trust or public corporation for retirement, annuity, or pension
purgeses or payment of disability or death benefits, and all vacation eredits
accumulated by a state employee pursuant to the provizsions of Section 18050
of the Government Code, or any other public employee pursuant to any law
for the accumulation of vacation credita applicable to such employee. Such
moneys, benefits, and credits shall be exempt without filing a claim of
exempiion as provided in Section 620.50.

(c) All mopey held, controlied, or in process of distribution by any pri-
vate retirement plan, including, but not limited to, union retirement plans,
or any profit-sharing plan designed and used for retirement purposes, or
the payment of benefits as an snnuity, pension, retirement allowance, dis-
ability pavment or death benefit from such vetirement or profit-sharing
plans, and all contributions and intevest thercon returned to any member
of any such retirement or profit-sharing plan, are exempt from exccution,
attachment or garmshvnent in any bankzuptc» pr{}ceemmh sttt
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(@) All periodic payments payable by & pension or retirement

plan that are not otherwise exempt by law are exempt from levy of

execution in the amount that is exempted by Section 723.50 without

filing a claim for exemption as provided in Section 690.50.

{e} HNothing in this section limits the applicability of any

exemption otherwise provided by statute.

Comment. Subdivision {c¢) of Section 690.18 formerly excluded Keogh Act
plane from the exemption provided by this section. OSuch exclusion conflicted
with the exemption provided such plans under Sections 28002 and 28005 of the
Corporations Code. The conflict has been resclved by deletion of the refer-
ence to Keogh Act plans from Secticm 690.18.

Subdivision (d) has been added to Section 690.18 to satisfy the federal
restrictions on garnishment of "periodic payments pursuant to a pension or
retirement program" provided by Title III of the Consumer Credit Protection
Act of 1968. See 15 U.S5.C. §§ 1672, 1673.

Subdivision (e) has been added to make clear that this section is not
the exclusive source of exemptions for retirement funds. See, e.g., Corp.
Code § 28005; Educ. Code § 13808 (State Teachers' Retirement System); Govt.
Code §§ 21201 (State Employees' Retirement law) and 31452 (County Employees®

Retirement Law of 1937).

Note: The Commlission is actively engaged in a general review of the
California statutes relating to the entire field of attachment, garnishment,

and execution with a vlew to recommending the enectment of a comprehensive
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revision of this body of law at a future session of the Legislature. The
revisions made in Section 690.18 are designed to cure obwious defects in the
law and to enable the State of California to secure federal approval of the

Employees' Barnings Protection Law. See Recommendation Relating to Attach-

ment, Garnishment, Exemptions From Execution: Employees' Fernings Protection

Law (1971). The Commission plans to reconsider this section in connection

with the general review mentioned above.
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690,15, wvying officer within the time atiowed, the officer shall forthwlth release the
froverty. .

§ £90.50 {amended)

Sec. §. Section £90.50 of the Code of Civil Procedure is

amended to read:

Lt 69{3.50.‘)
{ (e} If the properiy mentioned In Sections B to 69028, irctasive, shall be levied

wpon under writ of attachmesnt of execution, e Jdefondant or judgment debtor
(herein referred to ak “the debior™), in order to avail himasell of RIS cxemption righis ;
as 1o stich property, shall within 10 days trom the date such prejuerty wis fevied upon
deliver to the tevying officer an affidavit of himasit or his agent, together with a
copy thereof, alleging that the property levitd upon, identifying it Is exempt, apeeify-
ing the section oF sictions of this ~ode on which he reles for bis clalus to oxemption,
Bnd zll facis necessary te sappert bis clain, zad 8is0 sinting therein his pddress
within this staie for the purpese of permitiing service hy meil wpen him of the
countoraffidayit and any notice of the motion herein provided. .
%) Forthwith cpon recefving the alfidavit of exemption, the levying offiver shalk
worve upeh the pieingdf? or the person iy whose fever the writ runs therein metor
red 3 na “the ereditor™), oither personally of by muali, & copy of the uffidavic of
exemption, together with a wridng, stgied by the levying officer, stapng that the
clatm ko exemption har begn recelved gad thet the officer will release the property
aiiloss Be redeives Trom the eredltor s connternffidavit within five days afier service
of suci writing. . )
cor If the ereditor desives to comtasl the slaim to exemption, he shall, withio such
periad of five days, file with the evying offievr 4 rousteraffidrelt alloging that the
properiy fs not excmpt within the meantng of the section oF sectiens of thls code
peligd wpon, of i the claim te exempiion be based en SBectons B3G2, 6903, 6804, Salf2
B0 llegitg that the value of the property clalmed 4o be exefapt is i excess of the
eaboe gtated in the applicsbie seetlon or seetlons, together with prea! of serviee of B
copy of sueh ceanieraffidarit upon the debtor.

(@) If mo sueh ecuntevatfidavit, with such proo? of mervice, 1 so fiked with the

) If mneh enunterafficuvie, with such proot of serviee, {x 3o filed, efther the
eredlicr or the Gebiot shall be entitied to & hearlog in the esurt in which the widion
is pending or froon whiteh the writ issued for the purpose of determining the cinlm
te exemption, the priority or division of payment between ooé of MO creditors from
noneFempt saTnings vader the provisions ot Section .6 or the value of the prop- !
erty clulined o ke exempt, Suck hearing shali be grasted by the court upan motlon
of either party made within five days after the counteratficavit i Oited with the
levying afficer, and such hearing must be had within 15 days from the date of the
making of sk motion usless contimned Dy the court for good cause. The party
making the motion for kearing shall glve vot lees than five days' notice in writing
of such lhwaring to the jevying offteer end to the other party. and epoctly thereln
that the hearing ir for the purpose of determining the claim to exemption. The mo-
ties may be of wotion or of hearing and vpon tie filing of the notice with the clerk
of court, the moticn is deemed made,

{f) If neither party makes sveh motion withis the time allowed, or if the levying
officer shall not have been served with a copy of the notice of hearing within 10 days
after the filing of the counteraffidavit, the levying afficer ahail forthwith release i
the property to the deblor :

igl At ary time while the procecdings are pending, upen motion of either party or
Ut 148 0w motion, the court may (1) order the sale of wny perishable properiy held.
by aneh officer and direct dlapositlon of the proceegs of such sale, end (2) miake such
other opders 53 may be proper under the particular clrcamstances ¢f the case. Any
orders so made may be modified or vacated by the court or judge granting the shime,
or by the court in whieh the proceedingy are pendiug, af any rigge Aueing the pen-
dency of the procoedings, opoesd such tetms 48 DAy be foat.

th) The levying offieer in all cases shaii retaln physicel passession of the property
tlevied apon IF ir is enpsble of physical possession, or In the case of property ot
capable of phgsleal posseasion, the levy shall remaln tn full force and effect, pending
the final determination of the clalm to exemption. However, no sale under exocu-
tion shall be had prior te such flaal determlpation unlers #n order of the court
hiaring the clal Tor exemption shall so provide, :
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{i) At such hesring, the party clalining the exemption shall have the burden of
proof, The aftidavits and counteraffidevits shall be filed by the levying officer
with the court and shall constitute the pleadings, subject to the power of the court
to permit gn amendment in the interests of justice. The atfidavit of exemption
shell be deemed controverted by the counteraffidavit and both sball he received in
cvidence. Nothing kereiu shall be construed to deprive anyone of the righi to &
jory triat in any omse where, by the Constitution, such right is given, but & Jury
irigl! may heé waived in mny such case in Jike manner as in the trial of an action.
No findings shall be reguirced ie a prooveding vader this section, When the heating
ix before the vourt sitting withoot » jury, and no cvidence othor than the affidavit
and counteraffidasit Is offered, the court, if satiaficd that sutflcient facts are shown
thereby, may muke ite determinution thercon, Gtherwise, it shall order the hearing
cantinned far Lhe production of other evidence, oral or documeniary, or the Tiling of
other attidavits and counteraflfliuvits. At the concluxion of the hearing, the court
shail glve lodginent derermining whether the clalm w exempiion shull be allowed
or mof, th whole or in part, amd may gul Judgment determining the priority or divi-
glon of paymcnt between one or more creditors from ponexempt earnings under the
provisions of Sectlon €00.6, which Judgment shall be determinative as to the elght of
the creditor to have the properly tuken and held by the officer or to sobject the

. PRoperty to mayment or other satisfuctlon of his judgment. In wuch judgment the
court shall make afl proper orders for the disposition of such Broperty or the pro-
ceeds thereof.

{J} A zopy of aty judgment enwred in the trinl court shall be forthwith tranamit-
- ted by the clerk to the levying offleer Ir order to permit such ofticer <o eitker rolease
the property attached or 0 ¢outinue 16 hold It to sell it, iz secordance with the
provielons of the writ previously delivered to him. Such officer, unless 3n sppesl
from ike judgment is walved, or the judgment has otherwlse becomse finsl, chall
cobtizae to hold such property under sftachment or sxecution, contlnuing the sale
of any property held under efecution until! auch judgment becomes fipal. However,
if & claim to exemption wnder Sectlon 800.8:1s sllowed by such judgment, the debtor
shall be entitled to & release of the earnings o exempted at the expiration of three
days, nnless otherwise ordered by the oourt, or uniess the levying offleer shall have
beenservvedwithacmofanoﬁueutappen:mmthejudment ’

(k) When.any documents ¥equired hercunder are served by mall, the provislons
of this code relating to service by mafl shall be applicable thereto.

() Wheaever the time allowed for an act to be done hereunder i extended by the
court, written Gotice thersof sbali be given promptly to the opposing party, unless
auch notice be walved, and to the levylng afficer,

{m) An appeal les from sy judgment under thie section. Such appeal 1o be -
taken i the mavner provided for appeals in the court in which the proceeding is had,

Comment. Section 6%0.50 is revised to include appropriate

references to Sections 690.5-1/2, 690.7, 690.7-1/2, and 690.18.




§ 710 { amended )

Sec. 10. Section 710 of the Code of Civil Procedure ig amendag

to read:

F

court of thiz atate against a defendant to whom money is owing and un-

 paid by this state or by any county, city ‘and county, city or municipality,
quasi-municipa]ity, distriet or public torporation, the judgment creditor
may file a duly authenticated abstract or transeript of such judgment to-
gether with an affidavit atating the exact amount then due, owing and
unpaid thereon and that he desires to avail himself of the provisiona of
this zection in the manner ag foilowsy:

1. If such money salery- i3 owing and unpsid by thia atate
to such judgment debtor, said judgment creditor shail file said abstract
or transeript and affidavit with the state department, board, office or com-
mission owing such money; to said judgment debtor prior

debtor by, or which the judgment debtor owes to, ‘the State of California
by reason of advances for expenses or for any sthep purpose. Thereupon
the State Controller, to discharge such claim of such judgment debtor,
~ shall pay into the court which issued such abatract or transcript by his war.
rant or check payable to eaid court the whole or such portion of the amount
due such judgment debtor on such claim, after deducting from such claim
an amount aufficient to reimburce the atate department, board, officer or
commission for any amounts advanced to said judgment debtor or by him
_owed to the State of California, and-afte deateting-therolrom-an-amoun

i ipt; as will satisfy in ful} or to the srea
st extent the amount unpaid on 8aid judgment and the balance thereof,
if any, to the Judgment debtor, :

2. If such money-wagen-or—sednmy g owing and anpeid to sueh Judg-
ment debtor by any county, city and county, city or municipality, quasi-
munieipality, district o public corporation, said judgment creditor shall
file zaid shatract or transeript and affidavit with the auditor of such county,
city and county, city or municipality, quasi-municipality, district. or publie
corporation (and in case there be no auditor then with the official whose
duty corresponda to that of mugditor). Thereupon said auditor {or other
official) to discharge such claim of such judgment debtor shall pay into the
court which issued such abstract or transeript by his warrant or check
payable to said court the whole or such portion of the amount due on such
claim of such judgment debtor,
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wmmmmmmmmm as will sat-
iafy in full or to the greatest extent the amount anpaid on said judgment
and the belance therecf, if any, to the judgment debtor.

{k) The judg:;xent creditor upon filing such abstract or transcript and
affidavit sha!l pay a fee of two dollars and fifty cents {$2.58) fo the person
or ageney with whom ihe same is filed.

{c) Whenever & court receives any money hereunder, it shall pay &s much
thereof as is kot exempt from execution under this code to the judgment
ereditor and the balance thereof, if any, to the judgment debtor, The pre-
vedure for detzrmining the claim of exemption shall be governed by the
procedure set forth in 696:26of-thiseose- Sediion £95.50,

td) Ia the event the moneys owing to a judgment deblor by any govern-
mental agency mentioned in this section srs owing by reason of an award
made in & copdemnation proveeding broeght by the governmental agescy,
snch governmental ageney may tay the amoust of the zward to the clerk
of the eceurt in which sueh condemnation proceeding was tried, and shail file
therewith the abstract or tegnscrint of judgment sznd the sffidavit filed
with it by the judgment creditor. Such payment inte court shall comstitute
payment of the condemmation award within the meaning of Section 1251 of
this code. Upen such pavment ints court and the filing with the county
clerk of such abstract or transeript of judpment and affidavii, the ccunty
clerk shall notify by rail, thmugh their atiorneys, if any, ali parties inter-
ested in said award of the time and place st which the eourt which trisd the
eotdermnation vrocesding will determine the conflicting claime {o said award.
At eaid time and place the court shall make such determination and order
the digtrinution of the money held by the counly clerk in acesrdance ibere-
with,

The judgment sredilor may staie i ihe affidavit any facl or facts
:P'>{3Mg: to ewiahiish the identite of the Judgment debtor. Mo publie of-
fieer ar employoe shall be habie for fadlure to perform &R¥ duty imposed by
this geeliom Unbess sufficiemt informotion is furnished Ly the abstraet or
branscript together with the Affidavie to enable hint n the exerise of rea-
senrable diligencs 1o ascertain such identity therefrom ang from the papers
and roeords on file in the office in which he works, The word ~pffice”
as used herein does not include any branch or subsrdinate oifice caled i
a different city.

i N othirg -4 hid-poetiop-shali-geihorisethe-fiHneoi—umyr-whstrack-or
mmmﬁwmwww
MWMWWm ~and
AritoppeyeGesertt:
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A o ; -
<:: C;}ﬁ fed (£) < 7
(_Fj}' fees received by a state agency under ihis section shall be de-

posited te the eredit of the fund from which payments werz, or would be,
made on nccount of a garnishment under this section. Fer-ibo—purpeso-of

L

{g) This section does not autheorize the witbholding of earninzs

of a pyblic employee. Th2 earnings of a gublic emploves may he with-

held only pursuant to Chapter 2.5 {(commencing with Section 723,100

Comment. Section 710 is smended to eliminate the use of the abstract
procedure as a means of garnishing the weges or salary of a public erployee.
The earnings of such exployees may be withheld rursuant to the Employees!?
Farnings Protection Law only. See Chepter 2.5 {commencing with Section

e 723.10).




£

Sec. 11. Chapter 2.5 {commencing with Section 723.10) is added
to Title 9 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 2.5. EMPLOYEES' EARNINGS PROTECTION LAW

Artiecle 1. BShort Title; Definitions

§ 723.10. Short title

723.10. This chapter shall be known and may be cited as the

"Erployees' Earnings Protection Law.” -




§ 723.11. Definitions

T23.11. As used in this chapter:

(a) "Earnings" means compensation payable by an employer to an
employee for personal services performed by such employee whether
denominated as wages, salary, commissiony: bonus; or otherwise.

(b) "Employee" means an individual who performs services subject
to the control of an employer as to both what shall be done and how it
shall be done.

{c} "Employer" means a person for whom an individual performs
gervices as an employee.

(d) "Judgment" includes a support order.
(e) "Judgment creditor" means the person in favor of whom a judgment

is rendered and includes his representative. As applied to the state, "judg-
ment creditor” means the specific state agency seeking to collect-s Judg-
ment or tax lisbility.

(£) "Judgment debtor" means the person against whom a judgment is
rendered.

rfE) .uPéfégh“ inéluﬁes an individi#l, a corporation, a partnership

or other unincorporated association, and a public entity.
(h) "State Administrator" means the Department of Industrial

Relations.

Comment. Section 723.11 states definitions used in applying this chap-
ter. Subdivisions (a), (b), and (c¢) make clear that this chapter deals only
with the garnishment or withholding of earnings for services rendered in an
employer-employee relationship. Subdivisions (b) and {c)} are based on the
common law requirements for such relaticnship. It should be noted that an
employee may be given considerable discretion and still be an employee so
long as his employer has the legal right to control both method and result.

However, no attempt is made here to incorporate specific case law arising
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out of situastions inveolving problems and issues unrelated to the purposes
and procedures relevant in applylng this chepter. "Employee” inecludes both
private and public employees. (See subdivision (g).) See also Section
T10.

"Farnings" embraces all remuneration "whether denominated as wages,
salary, commission, bonus, or otherwise."” The infinite variety of forms
which such compensation can take precludes a more precise statutory defini-
tion. Accordingly, the State Administrator, who is authorized and directed
to adopt "such rules and regulations as are reasonably necessary for the
purpose of administering . . . this chapter,” will be required in some cir-
cumstances to provide rulings consistent with the statutory definition as to
whether certaln items are an emplcpee’s.earnings. See Section 723.151. One such
item will probably be vacation credits or pay. Different employers will tresat
this form of compensation differently. Generally speaking, however, vaca-
tion pay should be subject to withholding only when paid, i.e., when the
employee goes on vacation or terminates his employment in circumstances where
he has the right to be paid his zccrued benefits.

Unlike the definition of "earnings" used in Title III of the federal
Consumer Credit Protection Act of 1368, the term used here does nnf include
"periodic payments pursuant to a pension or retirement program." Separate

treatment is accorded such payments under Section 690.18.
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Article 2. General

§ 723.20. Chapter exclusive procedure for withholding earnings

723.20. The earnings of an employee shall not be required to be
withheld for payment of a debt by means of any judicial procedure other

than pursuant to the provisions of this chapter.

Comment. BSection 723.20 mekes the Employees' Earnings Protection Law
the exclusive judicial method of compelling an employer to withhold esrnings.
Attachment of esrnings before judgment is sbolished by subdivisions (v) and
(¢) of Section 690.5-1/2. For provisions relating to voluntary wage assignments,
éee Iabor Code Section 3CO, For issuance of an earaings withholding order
to enforce an order for support, see Section 723.30 and Civil Code Section
4701. This chapter has no effect on judgment coliection procedures that do
not involve the withholding of an employee's earnings. See, e.8., Sections
690.7, 690.7-1/2 (bank accounts), and Section 690.18 (retirement funds).
However, where an employee's earnings are sought to be garnished, the creditor
must comply with the provisions of this chapter. This rule applies to public
entities as well as private persons. This chapter, for example, imposes
significant limitations on the state's ability to garnieh wages for tax
delinquencies pursuant to its warrant and notice procedures. See Bection
723.31.

Of course, the Employees' Barnings Protection Law has no effect on
matters that are preempted by the federal law, such as federal bankruptcy
proceedings--including proceedings under Chapter 13 of the National Bankruptcy
Act--and federal tax collection procedures. E.g., Int. Rev. Code of 195k,

§ 6334(c). DNor does this chapter apply to deductions which an employer is
authorized by statute to make for such items as insurance. premiums and payments
to health, welfare, or pension plans. See, e.g., Govt. Code §§ 1158, 12420;

Labor Code §§ 224, 300.
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4§ 723.21. levy made by earnings withholding order

T23.21. A levy upon the earnings of a Judement debtor shall the
made by an earnings withholding order, directed to his employer,

in accordance with this chapter.
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§ 723.22, Term of withholding period; employer's duty to withhold

723.22. (a) As used in this section, "withholding period"
means the period which commences five (S5) calendar days after
service of an earnings withholding order upon the employer and
which continues until the first of the following dates:

(1} The one hundred and twenty-fifth day after the order was
served.

(2) The date of termination requested by the creditor or
ordered by the court.

(3) The date the employer has withheld the full amount speci-
fied in the order.

(b) Except as otherwise provided by statute, an employer
shall withhold the amounts required by an earnings withholding order
from all earnings of the employee payable for any pay period of such
employee which ends during the withholding period.

(c) Notwithstanding subdivision (b), sn employer shall cease
withholding pursuant to an earnings withholding order whenever he
is served with a certified copy of a satisfaction of the Judgent
upon which the order is based.

(d) An employer is not liable for any amounts withheld and
paid over to a judgment creditor pursuant to an earnings withbholding
order prlor to service upon the employer of a written notice of
termination of such order or a certified copy of a satisfaction of
the Jjudgment upon which the ordeyr 15 based.

(e) For the purposes of this section, service shall be deemed

complete on the date the document served 1s actually first received

-63-




Code Civ. Proc. § 723.22
at either the branch or office where the employee works or the

office from which he is paid.

Comment. Section 723.22 states the basic rules governing the
employer's duty to withhold pursuant to an earnings withholding qrder.
Subdivision (b) reguires the employer to withhold from all earnings of
an employee payable for any pay period of such employee which erds during
the "withholding period.” This latter period is described in subdivision
(a).

The withholding period generally copmmences five calendar days after
service of an earnings withholding order. The five-day delay affords the
employer time to process the order within his organization, i.e., deliver
the order to the proper department, make bookkeeping adjustments, and so
on. The introductory clause to subdivision (b) recognizes certaln excep-
tions to this genmeral rule. An employer is not generslly required to
withhold pursuant to two orders at the same time; thus, a subseguent order
will not be given effect. See Section 723.23 (priority of orders) and
Comment thereto. Moreover, withholding mey be delayed beyond the normal
five-day pericd where 2z prior assigmment of wages is in effect. See
Iabor Code Section 300 and Comment thereto.

The withholding period does not end until the first of the events
described in paragraphs (1) through {3) of subdivision (b) occurs; thus,
the employer has a continmuing duty to withhold. The "one shot" effect of

service of a writ of execution does not apply here. See Recommendation

Relating to Attachment, Garnishment, Exempticns From Execution: Employees'

Earnings Protection Iaw (1571).
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Paragraph (1) provides a general expiration date 125 days after the
date of service--thus, the employer will usually be required to withhold
for 120 days.

Paragraph (2) reflects the fact that a creditor may voluntarily ter-
minate an order or the court may order termination. See Section 723.105.
Of course, in some situations, the court will only modify the prior order,
and the employer then must comply with the order as modified.

Paragraph (3) requires the employer to stop withholding when he has
withheld the full amount specified in the order.

Again, 1t should be noted that there are certain exceptions to these
rules. One of these is stated in subdivision (c¢) which requires the em-
ployer to stop withholding after he bas been served with a certified copy
of a satisfaction of the judgment upon which the order is based. The
Judgment creditor has an affirmative duty to so inform the employer of
the satisfaction. 8ee Section 723.27. BService of an order for the col-
lection of state taxes suspends the duty of an emplbyer to withhold pur-
suant to a prior order. See Section 723.31 (tax orders). However, this
is only a suspension. After the tax order is satisfied, 1f the duty to
withhold pursuant to the prior order bas not ended under subdivision {b)
or {¢), the employer mist again withhold pursuant to the prior order.
Similarly, the duty to withhold is not terminated by the discharge or
guspension of an employee and, if the employee is rehired or returns to
work during the withholding period, the employer muist resume withholding

pursuant to the order. Finally, the termination of certain types of

orders-~orders for the collection of state taxes and support orders--are
governed by separate rules. See Sections 723.30 (support orders); 723.31
(tax orders).
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Sometimes an order will be terminated or the judgment upon which it
is based will be satisfied without the employer's prior knowledge. Sub-
division (d) makes clear that an employer will not be subject to liability
for having withheld and paid over amounts pursuant to an order prior to
service of a written termination of the order or a certified copy of a
satisfaction of judgment. The employee must recover amounts previocusly
paid out from the creditor. See Section 723.105. See also Section 723.29
(employer entitled to rely on documents actually received).

An earnings withholding order may also be affected by federal bank-
ruptcy proceedings. The state procedure provided here is, of course,

subordinate to the federal law governing bankruptey proceedings.
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§ 723.23. Priority of orders generally

723.23. (a) Except as otherwise provided in this chapter:

(1) An employer shall comply with the first withholding
order which he receives.

(2} If the employer receives two or more orders on the same
day, he shall comply with the order issued pursuant to the judg-
ment first entered. If two or more orders received on the same
day are also based on judgments entered upon the same day, the
employer shall comply with whichever one of such orders he selects.

(3} If an earnings withholding order is received during the
period that an employer is required to comply with another earnings
withholding order for the same judgment debtor, the employer shall
not withhold earnings pursuant to the subsequent order.

(b) For the purposes of this section, an earnings withholding
order is recelved on the date it is actually received at either the
branch or office where the employee works or the office from which

he is paiad.

Comment. Section 723.23 establishes the general rules governing
priority of earnings withholding orders. Generally speaking, the first
order received is given priority. Occasionally, two or more orders will
be received on the same day. In this situation, the employer must comply
with the order which was issued pursuant to the judgment first entered.
The date of entry of judgment will be indicated on the face of the order.
See Section 723.125. In rare lnstances, orders received the same day will

alsc be based on judgments entered the same day. In this situation, the
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employer has complete discretion to choose the order with which he will
comply. He must, of course, comply with one of these orders. For
exceptions to these basic priority rules, see Sections 723.30 (support
orders) and 723.31 (state taxes) and the Comments thereto.

Unless the subsequent earnings withholding order is for state taxes
or for support, an order is void which is received while the employer is
required to comply with another. Hence, with the exceptions noted, an
order to withhold for a second indebtedness received while the first
order is in effect does not offer a basis for discharge of the employee.
See Iabor Code Section 2929 and Comment thereto.

It should be noted thet, in some circumstances, the operation of an
order may be suspended, but the duty to withhold is not terminated. See,
e.g.;, Section 723.31 {tax order suspends operation of prior order); labor
Code Section 300 (suspension where prior assignment in effect). See also
Comment to Section 723.22. In such cases, as well as in cases where the
subsequent order is not given effect, the employer iz required to advise

the creditor who has served the order thet is suspended or not given

effect of the reason for the employer's action. See Sections 723.3.(b}(5),

723.109, 723.127.
An employer is generally entitled to rely simply upon what is served

upon him. See Section 723.29 and Comment thereto. He is not required to

determine whether or not a creditor has either obtained or served an order

improperly.
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§ 723.04,  Employer's service charge for withholding

723.2), Each time an employer makes a deduction from an employee's
earnings pursuant to an earnings withholding order, he may make an addi-
tional deduction of one dollar {$1) and retain it as a charge for his

gervices in complying with the earnings withholding order.

Camment. BSection 723.24 ayuthorizes, but does not require, an employer
to deduct an additional dollar as a #service charge each time he is required
to withhold a portion of his employee's earnings pursuant to an earnings with-
holding order. For example, if the ewployee is paid weekly and an amount is
withheld each week pursuant to the earnings withholding order, the amployer
may deduct an sdditicnal service charge of one dollar each week. A similar
one-dollar charge was formerly authorized under Civil Code Sectien 4Toi, A
charge of $2.50 was authorized under Code of Civil Procedure Section 710 when
earninge of a public employee were levied on under that section. However,
there wag no provision authorizing an employer to make & service charge in

connsction with wage garnishments generally.
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§ 723.25. Payment to Judgment creditor

723.25. {a) The amount required to be withheld pursuant to an
earnings withholding order shall be paid to the person specified in
the order within 15 days after each payment of earnings is made to
the employee unless the employer elects to pay in regular monthly
payments made not later than the fifteenth day of each month. In the
latter case, the inltial monthly payment shall include all amounts
required to be withheld from the earnings of the employee during the
preceding calendar month up to the close of the employee's pay period
ending closest to the last day of that month, and thereafter each
monthly payment shall include amounts withheld from the employee's
earnings for services rendered in the interim up to the close of the
employee's pay period ending closest to the last day of the preceding
calendar month.

(b) Notwithstanding subdivision (2), an employer is not required
to pay over an amount withheld until the accumulated amount that has
been withheld and not paid over reaches ten dollars ($10). This sub-
division does not apply where it appears that no additionsl money
will be withheld from the employee's earnings pursuant to the particulsr

earnings withholding order.

Comment. Section 723.25 specifies when the amounts withheld pursuant
to an order must be paid over to the creditor. Generally this must be done
within 15 days after the employee is paid the amount remsining after with-
holding. See subdivision {a). Subdivision (a), however, permits the employer
to elect to make monthly remittances and subdivision (b} permits him to for-

ward payments even less frequently where only small amounts are being withheld.
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§ 723.26. Judgment creditor to furnish receipt for payment

723.26. Within 35 days after he receives any payment pursuant
to an earnings withholding order, the judgment creditor shall send

the judgment debtor a receipt for such payment by first class mall.

Comment. The receipt required by Section 723.26 not only provides
the judgment debtor with a record of payments made on the judgment btut
also enables the judgment debtor to determine whether his employer has

paid the amount withheld from his earnings to the Judgment creditor.
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§ 723.27. Creditor required to notify employer when judegment satisfied

723.27. If the judgment pursuant to which the earnings with-
holding order is issued is satisfied prior to the end of the With-
holding pericd provided in Section 723.22, the judgment creditor
shall promptly file a satisfaction of judgment in the court which
issued such order and shall send a certified copy of such satisfac-

tion to the judgment debtor's employer.

Comment. Section 723.27 insures that an employer withholding earnings
pursuant to an order will be promptly noiified when the judgment pursuant
to which the order was lssued is satisfied. In some cases, the employer
will be aware of the satisfaction by virtue of having himself withheld the
amount necessary to satisfy the judgment. See Section 723.22{a)(3). How-
ever, often the judgment will be satisfied by additional payments from the
debtor or through other debt collection procedures instituted by the
creditor. In the latter situation, the creditor has the duty to promptly
notify the employer of the satisfaction by sending him a certified copy of
such satisfaction.

Section 723.27 merely requires the creditor to file a satisfaction of
judgment with the court which issued an earnings withholding crder. This
will not alweys be the court which rendered the original judgment. As to
the general duty of a creditor to furnish a debtor a satisfaction of judg-
ment, including filing in the court which rendered such judgment, see

Section 675.
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§ 723.28. Wwithholding order for costs and interest

723.28. Subject to Section 723.109, after the amount stated
as owing in the earnings withholding order is paid, the judgment
creditor may apply for issuance of another earnings withholding
order covering costs and interest that may have accrued since

application for the prior order.

Comment. Section 723.28 mekes clear that a judgment creditor must
apply for another earnings withholding order to recover costs and interest
that accrue following the application for a prior order. To i1llustrate:
4 creditor obtains a Jjudgment which his debtor does not pay. Tﬁe creditor
applies for and secures an earnings withholding order directed to the
debtor's employer. The application and order require payment of only
those amounts owing at the time of the application for this order. See
Sections 723.121 (application for issuance of earnings withholding order)
and 723.125 (content of earnings withholding order). After the applica-
tion for this order, further costs may, and interest on the judgment will,
accrue. If the creditor wishes to recover these amounts by wage garnish-
ment, he must apply for another earnings withholding order, following the
same procedure as before. This application and order is subject to the
same general requirements as any other withholding ordé¥r. Tt-is not emtitled to
any priority over the 8iders of other’ creditors] Hsd the' creditor. 13- peghired

to comply with the waiting period prescribed by Section 723.109.
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§ 723.29. Employer may rely on orders and notices proper on thelr face

T23.29. HNotwithstanding any other provisions of this chapter,
an empleoyer who complies wlth any written order or writter notice
which purports to be given or served in accordance with the provi-
sions of this chapter is not subject to any civil or criminal iia-
bility for such complliance uniess he is actively participating in

a fraud.

Comment. Sectlon 723.29 makes clear that an employer is protected
from liability where he complies with an order or written notice which
appears proper on its face. Occasionally, through mistake, inadvertence,
or even deliberate misconduct, an employer may be sent an order or notice
which appears valid but which has been improperly cbtained or served. For
example, a creditor may viclate the 10-day moratorium on service of a
second earnings withholding order. See Section 723.109 and Comment there-
to. The employer is not reguired in such circumstances to go beyond the
document itself and 1s not subject to liability where he complies with its
directions and is not actively participating in a fraud. The remedy of
the injured party in such a case is to proceed against the person who sent

the improperly obtained or falsified document.
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§ 723.30. Orders for support

723.30. {a) A "withholding order for support" is an earnings
withholding order to enforce a court order for the support of any
person. A withholding order for support shall be denoted as such
on its face.

{b) Notwithstanding any other provision of this chapter:

{1) The restrictions on eernings withholding contained in Sec-
tion 723.50 do not apply to a witbholding order for support.

{2) An employer shall continue to withhold pursuant to a with-
holding order for support until it expires by its terme or the
court orders its terminmation.

{3) An employer who receives a withholding order for support
shall withhold and pay over earnings of the employee pursuant to
such order even though he is already required to comply with another
earnings withholiding order.

{4) An employer shall withhold earnings of an employee pursuant
to both a withholding orderlfor support and another earnings withhold-
ing order simzltanecusly, but the amount {0 be withheld uhder the other
order shall be-based, on the earnihgs of the employee remaining after

the amount withheld pursuant to the withholding order for support.has

first been deducted.

Compent. Section 723.30 provides special rules for an earnings with-
holding order to enforce a court order for the support of any person, includ-
ing & former spouse of the judgment debtor. An earnings withholding order
for support is given a different effect than other witkhholdirg orders: It
ig effective until terminated by the issuing court {it may, of course, be
modified); it is unrestricted in amount; even when in effect, it does not

necessarily preclude withholding on either a prior or subsequent order.
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The amount specified in the earnings withholding order for support is
always withheld first from the support obligor's earnings and paid over to
the person specified in that order. However, a prior order remains in
effect, and a judgment creditor may still obtain an earnings withholding
order even where there is already in effect a prior earnings witbholding
order for support. Thus, where there are two orders in effect--one for support

and one for apother obligetlon--the smount withheld for support is dedticted from the
employee's earnings first. The amount to be withheld pursuant to the other

order is then computed based on the earnings remailning after this deduction.
See Sectlon 723.50 and the Comment thereto.

Paragraph (1) of subdivision (b) is consistent with prior law. Under prior

law, the exemption for 50 pereent of a person's earnings did not. apply t¢ a judg-

ment based on a support obligation. E.z., Bruton v. Tearle, 7 Cal.2d 48, 57,

59 P.2d 953, {1936 ){dictum); Rankins v. Rankins, 52 Cal. App.2d 231,

126 P.2d 125 {1942). Also, under prior law the court had the power to meke
an equitable division of the debtor's earnings between, for example, his first

wife and children and himself and his second family. ©See Rarkins v. Rankins,

supra. Paragraph (1) makes the exemption provided by Section 723.50 not
applicable and the exemption provided by Section 723.51 applicable to an
earnings withholding order for support, thus contimuing the substance of the
prior case law. A determination that the exemption provided by Section
723.51 applies has no effect on the support order upon which the earnings
withholding order is based; only the court that made the original order for
support may modify that order. See Civil Code Section 4801, See also

Thomas v. Thomas, 14 cal.2d 355, 9!'!- P.2d 810 (1939]. Accordingly, the obliga-

tion imposed by the original support order will continue and amounts required
to be paid under that order will accumulate until such amounts sre paid or the

ordgr is modified.

."'.
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§ 723.31. Orders for state taxes

723.31. {a) As used in this section:

(1) "State" means the State of California and includes any
officer, department, board, or agency thereof.

(2} "State tax liability" means a liability, including any
penslties and accrued interest and costs, for which the state would be
authorized to issue (i) a warrant pursuant to Section 1785 of the
Unewployrent Insurance Code, or Section 6776, 7881, 9001, 10111, 16071,
18906, 26191, 30341, or 32365 of the Revenue and Taxation Code or (ii)
a notice or order to withhold pursuvent to Section 1755 of the Unemployment
Insurance Code, or Section 6702, 7851, 8952, 10051, 11451, 16101, 18807,
26132,30311, or 32381 of the Reverue and Taxation Code.

(b). A "withholding order for taxes" is one issued pursuant to
this section and shall be dencted as such on its face.

{c} A withholding order for taxes may be issued whether or not
the state tax liability has been reduced to judgment.

{d) A withholding order for taxes may only be issued where the
existence of the state tax liability elther appears on the face of the
taxpayer's return or has been determined in either an administrative or
Jjudicial proceeding in which the taxpayer had notice and an opportunity
to be heard. No review of the taxpayer's tax liability shall be
permitted in proceedings under this section.

(e) Except as otherwise provided in this section, the provisions
of this chapter shall apply to a withholding order for taxes and shall

govern the procedures and proceedings concerning such order.
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(£) Notwithstending any other provision of this chapter:

(1) The state may itself issue a withholding order for taxes to
collect a state tax liablility. The amount required to be withheld
pursuant to an order issued under this taragrarh skall be specified in
the order and shall be not more than fifty percent (50%) of the taxpayer's
nonexempt earnings ss that tcrm 1s defined In subdivision (a) of Section
723.50. At the time of issuance, the state shall serve upon the taxpayer
(1) a copy of the order and (ii) a notice informing the taxpayer of the
effect of the order and his right to review and modification of such
order. The taxpayer mey apply in the manner provided in Section 723.105
to a court of record in his county of residence for a hearing to claim the
exemption provided by Section 723.51. No fee shall be charged for such
application. After hearing, the court may modify the withholding order for
taxes previously issued, but in no event shall the amount required to be
withheld be less than that permitted to be withheld under Section 723.50.

(2) The state may, at any time, apply to a court of record in the
county where the taxpayer was last known to reside for the issuance of
a withholding order for taxes to collect a state tax liability. Such
application shall include an affidavit stating that the state has served
upon the taxpayer (1) a copy of the application and (il) a notice
informing the taxpayer of the purpose of the application and his right
to appear with regard to such application. The court shall immediately

set the matter for hearing and the Court clerk shall notify the state
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and the taxpayer at least 10 days before the hearing of its time and
place. After hearing, the court shall issue a withholding order for
taxes which shall require the taxpayer's employer to withhold and pay
over all earnings of the taxpayer other than that amount which the
taxpayer proves is exempt under Section 723.51, but in no event shall the
smount required to be withheld be less than that permitted to be
withheld under Section 723.50.

(3) Subject to paragraph (4), an employer who receives a with-
holding order for taxes shail withhold and pay over earnings of the
employee pursuant to such order and shall cease to withhold earnings
pursuant to any prior order except a withholding order for support.
If an employer ceases to withhold earnings pursuant to a prior order,
he shall notify the Judsment creditor who obtalned the prior order
that a supervening withholding order for taxes is in effect.

(%) An employer shall mot withhold earnings of an employee pur-
suant to a withholding order for taxes if a prior withheclding order
for taxes 1s in effect.

(5) An employer shall continue to withhold pursuant to a with-
holding order for taxes until the ampunt specified in the order has
been paid in full.

(g) No method of collection of an unpaid tax liability from
the earnings of an employee may be used by the state, except as pro-

vided in this chapter.
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Comment. Section 723.31 provides special rules governing earnings
withholding orders for the collection of certain state taxes. As to taxes
not within the scope of Section 723.31, the tax obligation must be reduced
to judgmwent, and the taxing authority may then obtain an earnings withhold-
ing order like any other creditor and such order is treated the same as any
other earnings withholding order.

Tax lisbllities within scope of Section 723.31. Section 723.31 applies

to those tax liabilities for which a warrant may be issued pursusnt to Sec-
tion 1785 of the Unemployment Insurance Code (unemployment compensation con-
tribution) or Section 6776 (sales and use taxes), 7881 (vehicle fuel license

tax), 9001 (use fuel tax}, 10111 (motor transportation tax), 16071 (gift tax),
18906 (perscnal income tex), 26191 (bank end corporation taxes), 30341
(cigarette tax), or 32365 (alcoholic beverage tax) of the Kevenue and ‘Taxation

Codz or for which a notice or order to withhold may be given pursuant to
Sectlon 1755 of the Unemployment Insurance Code (unemployment compensation
contributions) or Section 6702 (sales and use tax), 7852 (vehicle fuel license
tax), 8952 (use fuel tax), 10051 (motor tramsportation tax), 11451 (private

car tax), 16101 {gift tax), 18807 (personal income tax), 26132 (bank and
corporation taxes}, 30311 {cigarette tax), or 381 (alccholic teverage tax)

of the Revemue and Taxation Code.

Procedure for issuance of order. Special procedures for issuing with-

holding orders for taxes are provided in Section 723.31. The state taxing
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authority may either issue a withholding order for taxes directly without
applieation to the court or may apply to the proper court for a withholding
order. Under the first procedure, the order may require the empioyer to
withhold not more than 50% of the taxpayer's nonexempt earnings. However,
the taxpayer may apply to the appropriate court and secure a reduction of the
amount required to be withheld upon proof that these earnings are essential for
support. Under the second procedure, the taxing suthority can cbtain an
crder, after court hearing, fhat requires the employer to withhold zll of the
employee's earnings in excess of the amount essgential for the support of the
taxpayer and his family. This latter grant of authority is not intended ae
a directive that such authority be used generally. This extreme remedy could
be harsh in its appiication and should be used sparingly. Regardless of which
procedure is followed, a withholding order for taxes may require an employer
to withhold not less than 25% of the taxpayer's nonexempt earnings.

Subdivision (d) makes clear that, regardless of which procedure is
followed, no withholding order for taxes may be issued unless the state tax
lisbility either appears on the face ¢of the taxpayer's return or has been
determined in elther an administrative or judicial proceeding in which the -
taxpayer had notice and an opportunity to be heard concerning such liability.
However, no review of the taxpayer's tax liability shall be permitted in
proceedings under this section.

Few state tax lisbilities are reduced to judgment. Subdivision {c)
recognizes this and permits contiouation of the present practice.

Form of order. The withbolding order for taxes must be dencted &s such
on its face. The form of the order must comply with rules of the Judicial

Council. See Section 723.126.
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Priority. A withholding order for taxes takes pricrity over any prior

order except one for support or another withholding order for taxes., As
indicated in the Comment to Section 723.30, & support order always takes
priority over any other order. Thus, where a support order is in effect
and a subsequent tax order is received, the employer will continue to with-
hold for support, and the amount withheld pursuant to the tax order will be
dependent upon the amount of earnings left after subtracting the amount with-
held pursuant to the support order. See the Comments to Sections 723.30 and 723.50.
However, where the prior order is for the collection of a debt other than
for taxes or support, the tax order displaces the prior order, and the
employer must withhold pursuant to the tex order umtil the tax debt is com-
pletely paid. If the earmings withholding order for taxes is satisfied dur-
ing the withholding period of the prior order (Section 732.22), the employer
mist then again withhold pursuant to the prior order. Where there is & prior
tax order in effect, the second tax order is void; the employer may not with-
hold pursuant to the second order and must properly notify the agenecy which
issued or obtained the second order of the reason for his action.

Procedure provided exclusive. The procedure for withholding earnings

for the collection of state tax liability provided in the BEmployees' Earnings
Protection Iaw is exclusive. The authorization, for example, to direct orders
to third persons who owe the taxpayer money found in Section 18807 {personal
income tex) and Section 2613 (bank and corporation tax) of the Revenue and
Taxation Code is limited by Section 723.31. Subdivision (&) of Section 123.31
makes this clear. Section 723.31 deals, however, only with orders for the
collection of certain state taxes. The collection of federal taxes is accom=
plished pursuant to federsl law and cannot be limited by state law. See Int.
Rev. Code of 195h,l§ 7334(c). As to state and local taxes not within the scope
of Section 723.31, = the tax liability is treeted the same as any other

obligation. See discussion supra .
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§ 723.32. Lien created by service of earnings withholding order

723.32. Service of an earnings withholding order creates a
1lien upon the earnings required to be withheld pursuant to such
order. 5Such lien shall continmue for a period of one year from the

date such earnings became payable.
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Article 3. Restrictions on Farnings Withholding

§ 723.50. Maximum smount of earnings that may be withheld

723.50. (a) As used in this section, "nonexempt earnings" for
any workweek means the earnings of the judgment debtor for that work-
week less the sum of the following:

(1) An amount equal to the amount that would be withheld for
federal income tax purposes from the same amount of earnings of a
single person wvho claims one exemption.

(2) An amount determined by the State Administrator which is
representative of the amount that would be withheld for federal social
security tax purposes from such amount of earnings.

(3} An amount determined by the State Administrator which is
representative of the amount that would be withheld for state diszabil-
ity insurance taxes from such amount of earnings.

(3) An amount equal to the amount that would be withheld for
state income tax purpcses¥ from the same amount of earnings of a
single perscn who claims one exemption.

{5) An amount equal to thirty (30) times the federal minimum
hourly wage prescribed by Section 6(a){1) of the Fair Iabor Standards
Act of 1938 in effect at the time the earnings are payable.

(b) Except as otherwise provided in Sections 723.30, 723.31, and
723.106, the maximum amount of the earnings of a judgment debtor in
any workweek which can be withheld pursuant to this chapter is twenty-

five percent (25%) of his nonexempt earnings. If the amount computed

¥This is drafted in anticipation of the adoption of a state system for with-

holding of personal income taxes.
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under this subdivision is not a multiple of one dollar ($1), fractional
amounts less than one-half dollar shall be disregarded and fractional
amountes of one-half dollar or more shall be rounded upward to the next
higher wvhole dollar. If the total amount withheld is not more than cne
doliar {31}, nothing shall be withheld.

(¢} 'The State Administrator shall prescribe by regulation the
method of computing the amount to be withheld in the case of earnings
for any pay pericd other then a week, which method shall be substantially
equivalent in effect to that prescribed in subdivision (b).

(d) The State Administrator shall prepare withholding tables for
determining the amount to be withheld from the earnings of employees
for representative pay periods. The tables may prescribe the amounts
to be withheld sccording to resscnsble earnings brackets. The tables
prepared by the State Administrator pursuant to this subdivision shall
be used to determine the amount to be withbeld in all cases where the

tables permit computation of the amount to be withheld.

Comment. Sectlon 723.50 provides the standard exemption applicable to
a1l earnings withholding orders other than orders for support, certain orders
for taxes, and orders based on multiplé sources of earnings. See Sections
723.30 (support); 723.31 (taxes); 723.106 {multiple sources of earnings).

See also Section 723.51 {exemption obtained by special hardship showing).

Section 723.50 reflects policies similar to those underlying Sections
302 and 303 of the federal Consumer Credlt Protection Act. In determining
the amount of the debtor's earnings subject to garnishment, under both this

section and the federal law, certain basic amounts withheld pursuant toc law
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are first deducted. Federal law requires the deduction of all amocunts
actually "required by law to be withheld." For example, the amount actually
withheld for federal income tax purposes from the debtor's earnings is
deducted in determining his earnings subject to garnishment ("dispcsable
earnings"). Thus, a debtor claiming a greater mumber of exemptions will
have less withheld and therefore more subject to garnishment. This produces
the anomaloug situatlon that a debtor with a large family and greater needs
may have more earnings garnished than a single debtor with the same gross
income and with more limited needs. Moreover, the federal statute does not
elaborate upon what are considered to be "amounts reguired by law to be
withheld." To alleviate these problems, Section 723.50 either specifies pre-
cisely the amounts to be deducted in determining the portion of the debtor's
earnings which are subject to garmishment (“"nonexempt earnings") or directs
the State Administrator to fix such specific deductions. These items are
related to the types of deductions made under federal law; E;EL’ they are
based on the amounts withheld for federal and state income taxes, social
security, and state disability insurance. See paragraphs (1)-(4) of subdivi-
sion (a). However, the amount deducted to determine nonexempt earnings is
Tixed according to a formula and is not necessarily the amount actually
deducted from the debtor's earnings. One of the major benefits of this
scheme is that it permits tables to be prepared which indicate the exact
amount to be withheld from any given amount of earnings. Subdivision (&)
directs the State Administrator to prepare tables which will be Qistributed
to every employer requlred to withhold earnings. See Section 723.107. An
employer therefore need not meke any computations but will simply withhold
pursuant to an earnings withholding order the amount listed in the tables

provided him.
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Both the federal scheme and Section 723.50 make some provisions for
the effect of inflation. The federal statute, however, merely provides a
floor baséd on the federal minimum wage. That is, the federal statute does
not permit the creditor to reduce the debtor's weekly disposable earnings
below an amount equal to thirty times the federal minimum wage. As the
federal minimum wage is increased, this floor is increased accordingly.

(Under the current federal law, if a debtor's disposable earnings are less

than forty-eight dollars per week, no garnishment is permitted; if his dispos-
able earnings are. between forty-eight and sixty-four dollars, all his dispos-
able earnings above forty-eight dollers are subject to garnishment; if his dis-
posable earnings are wore than sixty-fcur dollars a week, twenty-five percent

of his diepcsable earnings are subjeci to garnishment.) This floor is not an

exemption excluded from every debtor’s earnings. In contrast, paragraph (5)
of subdivision {a) provides a basic minirum exemption that is always deducted
in determinirg nonexempt earninpgs.

Where an earnings withhclding order for support is in effect, the amount

withheld pursuvant to such order 1s deducted from the earnings of the employee
before computing the amount to be wifhhg;a‘yursuant to any other ordgraﬁcggg;
Section 723.30 and Comment thereto. Suppose, for exsmple, that an employee's
nonexempt eafnings afe $100 and a'withholding order for support is in effect
vhich requires $40 to be withheld. In determining the maximum amount which may

be withheld pursuant to another earnings withholding order, the debtor is treated
as having $60 of nonexempt earnings. 'Thus, under an ordinary earnings with-
holding order, $15 may be withheld (25% x $60); under a witbholding order for
taxes issued directly by the state, $30 may be withheld (50% x $60). See

Section 723.31.
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§ 723.51. Amounts essential for family support exempt

723.51. The portion of his earnings which a judgment debtor proves

is essentilal for the support of himself or his family is exempt from

levy under this chapter. The judgment debtor's accustcmed standard of
living or a standard of living "appropriate to his station in life" are

not the criteria for measuring the debtor's claim for exemption under
this section.

Comment. Section 723.51 is based on the exemption formerly provided by
subdivision {c) of Section 630.6. However, the standard for the exemption
provided here is more restrictive than former subdivision (c) of Section
690.6 ("essential for support" as compared to "necessary for the use").

This strict standard recognizes that the liberzl exemption provided by Sec-
tion 723,50 should be adgquate except in extremely rare and unusual cases.
This section is not intended to be used for the maintenance of a life style
appropriate to the debtor's station in life or an accustomed standard while
the debtor owes money on unsatisfied judgments against him.

Former subdivision (c) of Section 690.6 prevented the debtor from claim-
ing the support exemption if the debt sought to be collected was:

(1) Incurred by the debtor, his wife, or his family for the
common necessarles of life.

(2) Incurred for personal services rendered by any employee
or former employee of the debtor.

In actual operation, the effect of the "common necessaries" rule in
California was to declde the gquestion whether competing creditors could reach
a debtor’s earnings neither from the debtor's point of view (the needs of the
debtor's dependents were ignored) nor from the creditor's viewpoint {no con-

slderstion was glven to whether the creditor was careful to advance credit
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to the debtor only after ascertaining that his credit worthiness showed an
ability to pay or whether the creditor provided the debtor with quality
goocds or services. PRather, the claims of competing creditors for earnings
could be decided on the technieal, and uswally irrelevant, issue of what

was a "common necessary of life." G&ee, e.g., Ios Angeles Finance Co. V.

Flores, 110 Cal. App.2d Supp. 850, 243 P.2d 139 (1952). The "common neces-
sary" exception has accordingly been eliminated.

The exception which permitied a creditor who was a former employee of
the debtor to take a portion of the debtor's wages even though the debtor
could show the money was necessary for the support of his family has also
been eliminated. This exception was largely irrelevant to the low income
debtor, for such a debtor has no employees, and there i1s no indieation that

this provision was actually used by creditors. See generally

Recommendation Relating to Attachment, Garnishment, Exemptions From Execution:

Employees' Farnings Protection Iaw (1971).
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Article 4, Procedure for Issuance of

Farnings Withholding Orders

§ 723.100. Judicial Council auvthorized to prescribe practice and procedure

723.100. The Judicial Council may provide by rule, not .inconsistent
with this chapter, for practices and procedures in proceedings under

this article.

Camment. Artlcle 4 cutlines generally the procedure for issuance and a
review of an earnings withholding order; however, Section 723.100 authorizes
the Judicial Council to provide by rule for such special practices and pro-
~ cedures which it believes necessary or desirable for proceedings under this

grticle.
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§ 723.10}. Service; recovery of costs

723.101s. {8) Service under this article shall be by persorsl
delivery or by first-cless mail, airmail, registered mail, or certi-
fied mail, postage prepaid.

{b) FKotwithstanding Section 1032.6, a judgment creditor is not

entitled to the costs of service under this chapter which exceed :
one dollar ($1).

- Comment. Subdivision (a) of Section 723.101 specifies the means by

h which service must ﬁe accomplished under this chapter. Although personal
service is authorized, it is anticipated that the convenience and economy
of service by mail will result in the overwhelming use of this method. In
any event, subdivision (b) makes clear that, regardless of which means is

actually used, the recovery of the costs of service is limited to one dollar.




§ 723.70p, Application for issuance of earnings withholding order

723.102. {2) A judgment creditor may apply for the issuance of an
earnings withholding order by filing with the clerk of the court fram
which the order is sought an application in the form prescribed by .-
the Judicial Council.

(b) The application for an earnings withholding order shall be made
to the court which entered the judgment pursuant to which the earnings
withholding order is sought if the address of the judgment debtor's last
known residence is within 150 miles of the city where that court is located,

(¢) In cases not covered by subdivision (b), the application shall be
made to a court of record in the county where the judgment debtor was last
known to reside. An application filed under this subdivision shall be
accompanied by an absiract of the judgment in the form prescribed by Sec-

tion 674,

Camment. Subdivisions (b} and (c) of Section 723.102 are based on Section
722 (proceedings supplementazl to execution). For the required content of the
application, see Section 723.121. For special provisions regarding the

issuance of a withholding order for taxes, see Section 723.31.
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§ 723.103. Notice and forms to be sent to judgment debtor

723.103. (a) At the time of filing an application for issuance
of an earnings withholding order, the judgment creditbr shall serve
the following upon the judgment debtor:

{1) A copy of the application for the earnings withholding
order.

(2) A notice of the application.

(v) Service upon the judgment debtor shall be made at his last known
residence address or, if no such address is known to the judgment creditor,
the documents may be mailed to the judgment debtor in an envelope
marked "Personal--Important Documents” addressed to him at his place
of employment.

(c)} The failure of the judgment debtor to receive the documents
does not affect the validity of & properly issued earnings withholding

order.

Comment. Section 723.103 is designed to give the judgment debtor
notice of the imminence of an earnings withholding order so that he will be
able to assert any facts which may affect the issuance or the amount of the
order as soon as conveniently possible. For requirements for the applics-
tion for an order and the notice of application, see Sections 723.221 and
723.122, For methods of service, see Section 723,101,

If the Judgment creditor fails to comply with this section, he may be
subject to the ordinary sanctions for abuse of process and contempt, and any
order issued may be subject to attack on grounds of intrinsic fraud. How-
ever, subdivision {c) makes clear that, even though the judgment debtor fails
to receive the notice and forms, the validity of the earnings withholding

order is not affected.
~93-




§ 723.104. 1Issuance of earnings withholding order

723.104. Upon application of a judgment creditor, the court
clerk shall promptly issue an earnings withholding order in the form

prescribed by Section 723.125.

Comment., Section 723.104 makes clear that an earnings withholding order
shall be promptly issued on the ex parte application of a judgment creditor.
The debtor mey request a hearing pursuant to Section 723.105, have such

order modified or terminated, and even recover from the creditor amounts

withheld and paid over pursuant to such order, but this does not affect the

initial issuance of the order.
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§ 723.105. Hearing on application of judgment debtor; court order after

hearing; recovery of amounts already withheld and paid over

723.105. (a) A judgment debtor may, at any time, apply for a
hearing to claim an exemption under this chapter if:

: (l] No prior hearing has been held with respect to the earnings
withholding order; or

(2) There has been a material change in circumstances since the
time of the last prior hearing on the earnings withholding order.

(b) Application for a hearing shall be made by filing an original
and one copy of the judgment debtor's appiication for hearing and, if
he claims the exemption provided by Section 723.51, his financial
statement.

(c) The hearing shall be held within 15 days after the date the
application is filed. The court clerk shall notify the judgment debtor
and the judgment creditor at least 10 days before the hearing of its
time and place and shall include with the notice to the Judgment creditor
a copy of the application for hearing and the financial statement, if
any. |

() 1If, after hearing, the covrt orders that the earnings with-
holding order be modified or terminated, the clerk shall promptly send
8 copy of the modified earnings withholding order to the employer of
the judgment debtor or notify the employer in writing that the earnings
withholding order has been terminated. The court may order that the
earnings withholding order be terminated as of a date which precedes

the date of hearing.
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{2) Except as provided in Section 723.106, if the earnings withholding
order is terminated by the court, unless the court otherwise orders, the
Judgment creditor may not apply for another earnings withholding order
directed to the same employer with respect to the same judgment debtor for
a pericd of 125 days following the date of the earnings withholding order.

(£} If an employer has withheld and paid over amounts pursuant to an
earnings withholding order after the date of termination of such order,
the judgment debtor may recover such amounts only from the judgment cred- |
itor. If the employer has withheld amounts pursuant to an earnings with-
holding order but has not paid over such amounts to the judgment creditor,
after termination of the order, the judgment debtor may recover such

amounts from his employer.

Comment. BSection 723.105 outlines generally the procedurs for the hear-
ing of a debtor's claims in opposition to the issuance of an =arnings with-
holding order. Section 690.50 is not applicable.

A debtor is not limited es to when he may apply for a hearing; however,
unless there has been a material change in either his incame or his needs,
he may apply only once during the period the order is in effect. See sub-
division (a). A similar limitation applies to a judgment creditor who may
not apply for the issuance of an earnings withholding order directed to the
same employer for the same debtor for 125 days following the judicial termi-
nation of a prior order except in connection with a multiple employment or
unless the court orders cotherwise., $See subdivision (e).

An application is made by the debtor by filing an original and cne copy
of his application and, if necessary, his financial statement. Subdivision
(b). For the form of these documents, see Sections 723.123 and T723.12L.

Upon receipt of these documents, the matter is set for a prompt hearing

=06~




Code Civ. Proc. § 723.105
and the clerk is reguired to send the copies of the application and financial
statement to the creditor and notice of the hearing to both parties. See
subdivision {c).

After hearing, the court may order that the earmings withholding order
be modified or even terminmated. The date fixed for termination of the order
may precede the date of the hearing. See subdivision (d). Vhere the date
of termination is made retroactive, an employer may have already withheld
and paid over pursuant to the earnings withholding order prior to receipt
of notice of termination. Subdivision (d) of Section 723.22 makes clear
thet the employer is not liable to the debtor for such amounts and subdivi-

sion (f) of this section authorizes the debtor to recover such amounts from

his creditor. ,¢ course, where amounts have been withheld but not yet paid
over to the creditor, the debtor can recover these amounts from the employer.

See subdivision (f).
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§ 723.106. Multiple sources of earnings

723.106. (a) As used in this section, the term "earnings" in-
cludes all compensation, including tips, for personal services par-
Tormsd by an émployea, wnether such compengaticn is received from an
employer or from others.

(b) Where a judgment debtor has earnings from more than cne source,
an earnings withholding order may be issued based on the debtor's total
earnings but directed to one _employer.

(c) An employer shall not be required to withhold pursuant to this
section, an amount in excess of the lesser of. the following:

(1) The amount of earnings otherwise payable by that employer to
the Judgment debtor.

{2) An amount equal to that which would be permitted to be with-
held if the total earnings of the debtor were used in computing non-
exempt earnings under Section 723.50.

{d) A judgment creditor may, at any time, reguest a hearing to
prove that the judgment debtor receives earnings from more than one
source and that the judgment creditor should be granted an order requir-
ing one employer to withhold a greater amount from the earnings payable
by that employer than he would have cto withhold were he the judgment
debtor's only source of earnings. The request shall set out the facts
on which the judgment creditor's claim is based. The request shall be
made to the court to which application is made for the earnings with-
holding order.

(e} The court shall set the matter for hearing after receiving the
written request together with an affidavit stating that the judgment
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creditor has served a copy of the request for hearing in the mamner
provided in Section 723.101. The court clerk shall notify the judg-
ment debtor and the judgment creditor at least 10 days before the
hearing of its time and place.

(f) The judgment creditor has the burden of proof on the issue of
his right to have a greater amount withheld by one employer pursuant to
this section. If the court finds that the judgment creditor is entitled
to an order requiring an employer to withhold a grester amount from the
Judgment debtor’s earnings than the employer would have had to withhold
were he the judgment debtor's only source of earnings, the court shall
maeke an appropriate order.

{g) The hearing provided by this section may be combined with a
hearing under Section 723.105, If an earnings withholding order has
previously been issued under this section, the court, after hearing held
at the request of either the Judgment debtor or the judgment creditor,
may modify the prior order, and the clerk shall promptly send a copy of

the revised order to the employer of the judgment debtor.

Comment. Section 723.106 affords a creditor an opportunity to require

an employer to withhold more than he would otherwise withhold by a showing
that the dedblor has a greater source of earnings than that one employer. This
can occur both where the debtor has two or more employers and where he is
receiving "earnings," such as tips which are included here a3 earnings for the
purpose of computing the amount of earnings which may be garnished. Tt should
be noted that the term "earnings" used here is still limited to compensation

for services rendered by an employee, i.e., an employee-employer relationship
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is involved, even though the compensation for the work performed may not
come directly from the employer. Where there are two employers, the
creditor mey, of course, apply for separate withholding orders directed to
each; however, there may be advantages for both the creditor and debtor in
having only one of these two employers withhold the total amount garnish-
able from the debtor's combined earnings from both employers.

Although subdivision (d) permits a creditor to request a hearing under
this section "at any time," after the matter has been heard once, a second
hearing should not be required unless and until there has been a change in
clrcumstances that warrants reconsideration of the issues.

Occasionally, in the multiple employment situation, only one employer
will be withholding pursuant to an order based on the combined earnings of
a debtor and a second employer will be served with an earnings withholding
order by a second creditor--both of the latter being unaware of the pricr
order. In such circumstances, it is up to the debtor to claim relief from
the second order pursuant to Section 723.105. It should be noted in this
regard that Section 723.105 authorizes the court to terminate the second
order retroactively, and the debtor may recover amounts already paid over

to the second creditor.
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§ 723.107. Transmittal of order and information to employer

723.107. {a) The earnings withholding order, together with the
form for an employer's return and the informational pamphlet and with-
holding tables published by the State Administrator, shall be served
upen the deszignated employer by the judgment creditor.
(v) The State Administrator may prcmulgate rules and regulations per-
nmitting waiver of or variances from the requirements of subdivision (a).
{c) An order not served upon the employer within L5 days after its

date of issuance is void.

Comment. Section 723.107 prescribes what must be served upon the em-
pPloyer by the judgment creditor and when such service must be accomplished
to be effective. The form for the employer's return is prescribed in Section
723.127.

Service under this section will generally be accomplished by mail.
Failure of the employer to accept such service can be dealt with by both the
court {see Section 723.159) and the State Administrator. See Sections

723.154-723.158.
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§ 723.108, Employer's return

723.108., Any employer who receives an earnings withholding
order shall complete the employer's return on the form provided
by the judgment creditor and shall mail it to the judgment creditor
within 15 days from the date he receives the earnings withholding

order.

Comment. Section 723.108 directs every employer to £ill out and mail
an Employer's Return to every judgment creditor who serves an earnings with-
holding order. Such a return must be made even though the order is not
given effect. See Comment %o Section 723.23. For the form of the return,

see Bection 723.127.




§ 723.109. Limitation on obtaining additional earnings withholding orders

723.109. If an employer withholds earnings pursuant to an earn-
ings withholding order, the judgment creditor who obtained such with-
holding order may not serve another withholding order on the same
employer requiring him to withhold earnings of the same employee
during the 10 days following the expiration of the prior earnings
withholding order.

Comment. Section 723.109 precludes a creditor who has obtained an
earnings withholding order which has gone into effect Prom serving another
order during the 10-day period following the expiration of his prior order.
The purpose of this limitation is to give other creditors = 10-day period
during which they can serve their earnings withholding orders while the
original creditor is precluded from competing with them. The original
creditor may apply for the second earnmings withholding order elther before
or after his prior order expires. But service of the second order while
the originel order is in effect will be ineffective under Section 723.23,
and service during the 10-dsy period following expiration of the original
order is prohibited by Section 723.109. Even though a creditor violates
the 10-day moratorium period, the employer may act ﬁursuant to what he has
recelved. See Section 723.29. Of course, after the explration of the 10-
day period, the original creditor is treated like any other creditor.

Tt should be noted that each agency of the state is considered a separate
entity for the purposes of this chapter. See Section 723.11(e). Hence, even
though one agency hes been meking collection, a second agency may serve an

earnings withholding order within the 10-day period provided in this section.
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Article 5. Forms; Instructional Pamphlet; Withholding Table

§ 723.120. Judicial Council to prescribe forms

723.120. The Judicial Council shall prescribe the form of
the applications, notices, orders, and other documents reguired
by this chapter and only such forms mey be used to lmplement

this chapter.

Comment. Section 723.120 requires the Judicial Council to prescribe
the forms necessary for the purposes of this chapter. WVarious sections
prescribe informetion to be contained in the forms; but, subject to these
requirements, the Judicial Council has complete authority to adopt and

revise the forms as necessary.
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§ 723.121. Application for earnings witkholding order

T23.121. The "Application for Issuance of Farnings Withholding
Order" shall be executed under oath and shall include all of the
following:

{(a) The name and address of the judgment creditor.

(b) The date and place where the judgment is entered.

{¢) The amount sought tc be collected, indicating the amount
of the Jjudgment, plus additional accrued items, less partial satise
factions, if any.

(d) The name and address of the employer to whom the order will
be directed.

(e) The name and address of the person to whom the withheld money
is to be paid.

(f) The name and address of the person designated by the judgment
creditor to receive notices.

{g) & statement that the applicant has no information or belief |
that the indebtedness for which the order is sought has been discharged
by a discharge granted to the judgment debtor under the Hationel Bank-
ruptey Act or that the prosecution of the proceeding has been stayed
in a proceeding under the National Bankruptey Act. ;

{h) A statement that the applicant has complied with the require- :

ments of Section 723.103.

Comment. Although Séction 723.121 reqiiites the applichation to be
executed "under cath," this may generally be done by a statement signed
under penalty of perjury. See Segtlton 2015.%. The aetusl form Tor the

application 4s prescribed by the Judicial Council. See Section 723.120- E
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(:i § 723.122. Hotice of application

723.%?2. In addition to other information required by the rules
and regulations of the State Administrator, the "Notice of the Appli-
cation for Issuance of an Earnings Withholding Order" shall inform

the judgment debtor of zll of the following:

(a) The judgment creditor has asked the court to order the named
employer to withhold from the earnings of the judgment debtor the maxi-
mum amounts allowed by law and to pay these amounts over to the person
specified in the application for the order in payment of the judgment
described in the application.

(v) The maximm amounts allowed by law to be withheld pursuant to
Seection 723.50.

{c) Mo emount can be withheld from the earnings of a judgment

- debtor {1) for a debt which he can prove has been discharged by a dis-
charge granted to him under the National Bankruptey Act or (2) where
he can prove that Purther proceedings for the collection of such debt
have been stayed in a proceeding under the National Bankruptcy Act.

{d) No amount can be withheld from the earnings of a judgment
debtor which he can prove is essential for the support of himself or
his family.

{e) If a judgment debtor wishes a court hearing to prove that
amounts should not be withheld from his earnings " he must file with
ithe clerk of court two copies of the "Application of Judgment Debtor
for Hearing," and, in addition, if he claims the exemption referred to
in paragraph (d), he must also file with the clerk two coples of the

"Judgment Debtor's Financial Statement."

()

Comment. The actual form for the notice of application is prescribed

by the Judicial Council. See Section 723.120.
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§_323.123. Form for application of Jjudgment debtor for hearing

723.123. The “"Application of Judgment Debtor for Hearing" shall
be executed under ocath. 1In additiorn to other matters required by the
Judicial Council, where the judgment debtor claims the exemption pro-
vided by Section 723.51, unless the judgment debtor claims that all
his earnings are essential for the support of himself or his family,
the application for a hearing shall indicate how much the Judgment
debtor belleves should be withheld from his earnings each pay pericd

by his employer pursuant tc the earnings withholding order.

Comment. Although Section 723.123 requires the application to ve"
bxecuted "under oath," this may generally be done by a statement signed
under penélty of perjury. See SBection 2015.5. The actual form for the

application -is prescribed by the Judicisl Council. See Section T23.120.
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§ 723.12%, Judgment debtor's financial statement

723.124, The "Judgment Debtor's Financial Statement" shall be
executed under oath and, in addition to other information which may
be required by the Judicial Council, shall include gll of the following
information:

{a) Name, &aege, and relationship of all persons dependent upon judg-
ment debtor's income.

(b) AlLl sourcss of the judgment debtor's earnings and other income
and the amounts of such earnings and other income.

(c) All scurces and the amounts of earnings and other income of the
persons listed in subdivision (a).

{d) A listing of all assets of the judgment debtor and of the per-
sons listed in subdivision {a) and thé value of such assets.

(=) All outstanding ocbligations of the judgment debtor.

() Any extraordinary prospective expenses that would justify a
reduction in the amount of =sarnings that would otherwise be withheld
pursuant to Section 723.50.

(2) Whether anyearnings withholding orders are in effect for the

judgment debtor or the persons listed in subdivision (a).

Comment. Although Section 723.124 requires. the Financial Stetement to
be executed "under oath," this may generally be done by a statement signed
under penalty of pérjury. BSee Sectlon 2015.5. The actual form for the

Financial Statement is prescribed by the Judicial Ceuncil. See Section 723.120.
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§ 723.125. Earnings withholding order

723.125. In addition teo other metiers reguired by the Judicial
Council, the"Earnings Withholding Order'shall include all of the
folicwing:

(a) The name and address of the employer to whom the order is
directed.

(b) The date and place where the judgment was entered and the
name of the Judgment creditor and judegment debtor.

{c) The net balance owing on the judgment.

(d) A description of the withholding pericd and an order to the
employer to withhold from the earnings of the judgment debtor the
amount required by law to be withheld or the amcunt specified in the
order, as the case may be, during such period.

(e} An order to the employer to pay over to the judgment creditor
or his representative at a specified address the amount required to
be withheld pursuant to the order in the manner and within the times
provided by law.

(£} An order that the employer fill out the "Employer's Return”
and rebturn it by first-class mail to the judgment creditor or his
representative at a specified address within 15 days after the employer

receives the earnings withhclding order.

Comment. Section 723.125 specifies the information to be included in
the Earnings Withholding Order. The form of the order is prescribed by the
Judicial Council. 8ee Section 723.120. Special forms are prescribed for

earnings withholding crders for support or taxes. See Section 723.126.
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§ 723,126. Earnings withholding orders for support -or taxes

723.126. The requirements of Section 723.125 do not apply to an
earnings withholding order for taxes or for support. The Judicial Coun-
¢il shall prescridbe the form and contente of withholding orders

for taxes or for support,

Camment. Although the information listed in Secticn 723.125
will be necessary in an earnings withholding order for support or texes,
such orders have special rules concerning priority, duratiocn, and emounts
that may be withheld. See Sections 723.30 and 723.31. Accordingly, the
form and content of these special orders is left to determination by the

Judicial Council.
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§ 723.127. Euployer's return

723.127. {(a) The "Employer's Return” shall be executed under
oath and, in addition to other matters required by rules and regula-
tions of ihe State Administrator, the form for the return provided

to the employer shall state all of the following information:

{1) The neme and address of the person to whom the form is to
be returned.

(2) A direction that the form be mailed to such person no later
than 15 days after the date the employer receives the earmings with-
holding order.

(3) The name and address of the judgment debtor and, if known,

- his social security nutiber.

(b) In eddition, the employer's return form shall require the
employer to supply all of the following information:

(1) whether the judgment debtor is now employed by the employer
or whether the employer otherwlse owes him earnings.

(2) 1If the judgment debtor is employed by the employer or the
employer otherwise owes him earnings, the amount of hie earnings for
the last pay period and the length of this pay pericd.

(3) Whether the em¥pioyer is presently required to comply with a
prior earnings withholding order drd, if so, the court which issued such

order, the date it was issued, and the expiration date of such order.

Comment. Section 723.127 specifies the information to be included in the

)

Employer's Return. The form for the return is prescribed by the Judicial
Council. See Sectlion 723.120. The return may be executed under penalty of

yerjury. ©See Section 2015.5
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§ 723.128. Informational pemphlet and withholding tables

723.128. (a) The State Administrator shall prepare an informa-
tional pamphlet for employers and revise or supplement it to reflect
changes in the law or rules regulating the withholding of earnings.

(b) The State Administrator shall publish the informstional
pamphlet and the withholding tables adopted by him pursuant to Section
723.50. He may impose a charge for copies sufficlent to recover the

cost of printing.

Conment. Subdivision {(a) of Section 723.128 requires the preparation
of an informational pamphlet that contains the information necessary so that
an employer may comply with the law. The creditor mails the employer a copy
of the pamphlet with the earnings withholding order. See Section 723.107.

Subdivision (b) permits the State Administrator to recover the cost of

printing informational pamphlets and withholding tables.




Article 6. Administration and Enforcement

§ 723.150. State Administrator

723.150. Except for those duties required of the Judicial Council,

the State Administrator shall edminister and enforce this chapter.

Comment. The State Administrator is the Department of Industrial Rela-

tions. BSee Section 723.11 (defining "State Administrator"},
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§ 723.15}. Rules and regulations E

723,151, The State Administrator, in accordance with the provi-
sions of Chapter 4.5 (commencing with Section 11371) of Part 1 of
Division 3 of Title 2 of the Government Code, shall adcpt, amend, and
repeal such rules and reguletions as are reasonably necessary for the
purpose of administering and enforcing this chapter and as are not

incensistent with this chapter.

Comment. Section 723.151 requires that rules and reguletions be

adopted, amended, and repealed in accord with the Administrative Procedure

Act.
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) 72;.152. Investigations and enforcement powers generally

723.152. ¥For the performance of his duties, the State Adminis-
trator has the powers conferred by Article 2 (commencing with Section
11180} of Chapter 2, Part 1, Division 3, Title 2 of the (overnment

Code.

Comment. Section 723.152 makes clear that the State Administrator, in
performing his duties under this chapter, has the general authority given
the head of each state department to make investigations and prosecute

actions.
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§ 723.153; Liaison with federal administrator

723.153. The State Administrator may perform all acts required
by the Administrator of the Wage and Hour Division of the United States
Department of Labor as conditions to exemption of this state from the
earnings garnishment provisions of the Consumer Credit Protection Act
of 1968, including, but not limited to:

(a) Representing and acting on behalf of the state in relatien
to the Administrator of the Wage and Hour Division and his represen-
tatives with regard to any matter relating to, or arising out of, the
application, interpretation, and enforcement of the laws of this
state regulating withholding of earnings.

(b) Submitting to the Administrator of the Wage and Hour Division
in duplicate and on a current basis, a certified copy of every statute
of +his state affecting earnings withholding, snd a cer-
tified copy of any decision in any case involving any of those statutes,

made by the Supreme Court of this state.

{¢) Submitting to the Administrator of the Wage and Hour Division
any information relating to the enforcement of earnings withholding

laws of this state which he may request.

Comment. Section 723.153 authorizes the State Administrator to do
whatever is required by the federal administrator to obtain and maintain
a state exemption from the earnings garnishment provisions of the Consumer
Credit Protection Act. A similerly broad grant of power as that contained

in the first paragraph of Section 723.153 is found in Government Code
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Code Civ. Proc, § 723.153

Section 25210 (county participation in Econcmic Opportunity Act of 196L).
Subdivisions {a), (b), and (c) are based on the language of 29 Code of
Federal Reguiations Section 870.55(a), requiring the State Administrator

to act as liaison with the federal administrator.
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§ 723.154. Warning to viclator

723.154%, If the State Administrator determines that the public
interest will be adequately served by such action, he may give a per-

son who violates this chapter a suitable written notice or warning.

Comment. Section 723.154 is based on Health and Safety Code Sections

26332 and 24555,
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§ 723.155. Confersnce with suspected violator

723.155. If the State Administrator has reasen to believe that
any violation of this chapter has occurred or is threatened, he may
hold an informal conference with the suspected violator or his repre-
sentative for the purpose of ascertaining the facts relating to the
suspected viclation and, if it appears that a violation has occurred
or is threatened, arriving at an adequate and effective means of cor-

recting or preventing the violation.

Comment. Section 723.155 is based on Section 12533 of the Government
Code, which relates to the powers of the Attorney General in connection with

health care service plans.
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§ 723.156. C(Cease and desist order

723.156. (a) The State Administrator, acting in the name of the
people of the State of California, may issue an order directing any
person to show cauge why an order should not be issued dirscting such
person to csase and desist from engaging in any act or practice in
riolation of any provision of this chapter.

(b) Within 15 days after serviece of the order to show cause, the
respondent may request a hearing on the question of whether acts or

practices in violation of this chapter have occurred. The hearing

shall be conducted pursuant to Chapter 5 (cammencing with Section 11500)
of Part 1 of Division 3 of Title 2 of the Govermment Code, and judicial

review shall be available as provided by Section 11523 of the Govern-

ment Code.

(e) If the person feils to show cause why the cease and desist

order should not be issued, the State Administrator may issue the

order.

Comeent. Section 723.156 is based in part on Section 12534 of the
Government Code, which relates to powers of the Attorney General in con-

nection with health care service plans.
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§ 723.157. Injunctive relief; fzilure to comply with cesse and desist order

773.157. In case of any violation of this chapter, if the

violator does not comply with a cease and desist order issued pursuant

to Section 723.156, the State Administrator, acting in the name of the

people of the State of California, may institute a proceeding to ob-

tain injunctive reliaf or other appropriate relief in the superior

court in and for the county in which the violation occurs or in which

the principal place of business of the vieplator is located. Any pro-
ceeding under this section shall conform to the requirements of Chap-
ter 3 {commencing with Section 525) of Title 7 of Part 2 of the Code
of Civil Procedure, except that the State Administrator shall not be
required to allege facts tending to show the lack of an adequate re-

medy at law or tending to show irreparable damage or loss.

Comment. Section 723.157 is based on Section 12535 of the Government
Code, which relates to powers of the Attorney General in ccnnection with

heslth care service plans.
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§ 723.158, Iajunctive rellef pending administrative adjudication

723,158, Whenever the State Administrator has reasonable cause to
believe that there has been any violation of this chapter and that sub-
stantial and irreparable injury will be unavoidable if injunctive relief
is not obtained pending final adjudication pursuant to Section 723.156:
the State Administrator, acting in the name of the pecople of the State
of California, may institute a proceeding to obtain such injunctive
relief or other appropriate relief in the superior court in and for the
county in which the viclation occurs or in which the prinecipal place of
business of the violator is leocated. Any proceeding under this section
shall conform to the requirements of Chapter 3 (commencing with Section
525) of Title 7 of Part 2 of the Cade of Civil Procedure, except that
the Staie Administrator shall not be reguired to sllege facts tending

to show the lack of an adeguate remedy at law.

Comment. BSection 723.158 is based in part on Section 12535 of the Govern-
ment Code, which relates to powers of the Attorney General in connection with
health care service plans. This section makes clear the power of the State
Administrator to obtain judicial injunctive relief in emergency circumstances

where normal administrative procedures would be inadequate.
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§ 723.159. Enforcement of orders

723.159. Any order of the court made pursuant to this chapter may

be enforced by the court by contempt or other appropriate order.

Comment,, Section 723.15% makes clear the powsr of the court to com-
pel obedience to its orders. See Sections 128 and 1209(5). See generally

Part 3, Title 5 {Sections 1209-1222),
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§ 723.160. Fraudulent withholding by employer

723.160. 1If an employer withholds earnings pursuant to this
chapter and, with the intent to defraud either the judgment creditor
or the judgment debtor, fails to pay such withheld earnings over to

the judgment creditor, the employer is guilty of a misdemeanor.

Comment. Section 723.160 is based on Labor Code Section 227 (failure

to make agreed payments to health, welfare, or similar fund}.

P

)
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§ 723.161. Remedies of judgment creditor

723.161. If an employer fails to withhold or to pay over the
amount he is required to withhold and pay over pursuant to this
chapter, the judgment creditor may bring a civil action agailnst such

employer o recover such amount.

Comment. Section 723.161 authorizes suilt by a creditor against an
employer both where the employer fails to withhold properly and where he -
fails to pay over amounts withheld. This remedy is independent of the pro-
cedure provided in Chapter 2 (Sections 717-723) of this Part and Section
723.161 makes clear that supplemental proceedings under Chapter 2 are not
a prerequisite to suit by the creditor against the employer. Whether or
not Chapter 2 is applicable in this situation is a maiter not dealt with
here.

Of course, in addition to the remedy Section 723.161 provides to the
Jjudgment creditor, the court has the power ito compel obedience to its
orders through exercise of the contempt power. See Section 723.159 and

Comment thereto.
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§ 723.162. Fz2es of clerk

723.162. (&) The fee for filing an application for an earnings
withholding order under subdivision (a) of Section 723,101 is two dol-
lars ($2).

{b) The fee for filing an application and abstract under subdivi-
sion (b) of Section 723.101 is two dollars ($2) when filed in a justice
court and four dollars (34) when filed in a superior or municipal court.

() Except as provided in Section 723.2%, ro other fees may be

charged under this chapter.

)
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FINANCIAL CODE

Financial Code Section 15406 (repealed)

Sec. 12. Section 15406 of the Fipancial Code is repesled.

15406, -~The-shares-and- certifieates-for-funds-received-of
repbers-of-any-eredii-unios-apd-all-4he-aceumniation-on-cuek
shares-ard-eerzifieates-are-eHempi-from-sale-oa-exeeution-and
proceedings-supplementary- thevetoy-to-ihe-aneuns-of-one-thousand

five-hundred-dellars-{$iy500J-

Comment. Section 15406 is superseded by the provisions of Sections

690.7 and £90.7-1/2 of the Code of Civil Procedure. See Section 690.7.and

Comipent thereto.
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IABOR CODE

Labor Code § 300 {amsnded)

Sec. 13. Szction 300 of the Labor Code is amended to read:

300. (a) As used in this section the phrase "assignment of wages"

includes the sale or asgsigmnment of, or giving of an order for wages or

salary.

gb) No essignment of j~ez-exde¥y-for wages o¥-Saiazxy ,earned or

to be earned, skali-be is valid uniess all of the following conditions

are satisfied :

Lél sueh The assignment is contained in a separate written instru-
ment, slgned by the person by whom the said wages e=~-aalary have been
earned or are to be earned, and identifying specifically the transaction
to which the assignment relates j-and .

£ (2) Where sued the assigmment afy-or-order-for-wages-or-salary
is made by a married person, the written consent of the husband or wife
of the person making €deh the assignment er-ewder is attached to suek
the assigmment ex-ewders-and .

feJ {3) Where sueh the assignment or-arder-for-wages-or-salary is
made by a minor, the written consent of a parent or guardian of sueh the
minor is attached to suek-erder-sx the assignment 3-asd .

§49 (4) where suck the assigmment ef-ox-order-for-wages-or-salary
is made by & person who is unmarried or who is an adult or who is both
unmarried and adult, a writien stetement by the person making suek the
assignment ew-ewder , setting forth such facts, is attached to or Included
in saeh the assignment or-exder; .

{e) (5) Wo other assignment er-exder exists in connection with
the same transaction or series of transactions and a written statement
by the perzon making sweh the assignment av-arder Lo that effect ; is

attached shevet® to Or included thereins~and in the assignment.
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Labor Code § 300
€53 (6) A copy of sueh-ar the assignment es-erder and of the

written statement provided for in subdivisien-{d}-hersef paragraph (4) ,

authenticated by a notary public, sheli-have-been is filed with the em-
ployer, accompanied by an itemized statement of the amount then due to
the assignee § .

!?! provideds«that-ai-gueh«tzme At the time the assignment is filed

with the employer, no other assignment ez-erder for the payment of any

wages ev¥-satary of the employee is subject to payment s and no askashmers

ar-lavy-gn-eyesnsion carnings withholding order against said his wages

er-gazery is in force.
Any-velid-pesignmansy~vwhen~-filad-tn-aeeerdanec-with-the-previciens
eoRtained-heweing-shall-haye-prioriiy-vith-rospeet-to-any-cubsoguensiy
£iled-aesiganens-or-ovder-or-aubacquent-asinehment~ar-levy-on-exeeusiony
Any-pewer-ef-attornay-so~ns8igh-or-antleei-vages-ev-satary-chail-be
wevecable-ai-ary-time-by-the-paker-sheroofe

(c) A valid assignment of wages in effect at the time an earnings

withholding order is served suspends the operation of the earnings withe

holding order until after the end of the pay period during which the

earnings withholding order is served. Thereafter the earnings withhold-

ing order has priority over the assignment.

Ne-assigRment-af y-ov-order-far-Hagas-o¥-8atary-shall-ke-yalid-unleas
af-the-tina-of -the-nalking-thereofy-saeh-wages-or-satary-have-bean-~-carneds
oxeapt-for-the-neeossitiog-of-1ifo-and-thon-only-to-the-person-or-persens
furnishing~sueh--neeescitivs-ef-1ifo-dirvatly-and-shen-eniy-for-the-ameunt
pesded-to-furnich-guekh-neeessiticay~--Urder-any-asoignmeni-efy-er-order
for-wagoc-or-gatary-te-ba-earnod-a-sul-pet-to-aenaeed-50-per-eontun-of
the-assighrerls-vagRE-o¥-8ataryy~and-nes-Se-oxeead-25~per-aensum-of - ke
agsignerla-vagec-or-3alaryy-upeR~she-shewing-shat-sueh-vwages-or~salary
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Labor Code § 300
p¥e-Reaessary-for-the-cuppert-ef-his-mechery-fathepy-spsusey-ackitdresn
ep-gther-pepbers-ef-Bis-fapily -reciding-in-shis-Siate-and-supperied
in-vwheole-g¥-in-pars~-bBy-Rig-loberys~shall-be-galicetible-frem-she-as~-
s:grRerla-cupleyer-at-she-timo-of-cnch-payment-of - gueh-wages-or-oalaryy

{8) The employer sheii-be is entitled to rely upon the statements
of fact in the written statement provided for in subdivisiene-{d}-amd

fe}-mereef paragraphs (4) and (5) of subdivision (b) , without the nec-

egsity of inquiring into the truth thereof, and the employsr shall in-
ceur no liability whatsosver by reascn of any payments made by him to
an assignee under any assignment er-ewdery in reliance upon the facts
so stated.

{e) An assignment of wages to be earned is revocable at any time

by the maker thereof. Any power of attorney to assign or collect wages

or salary is revocable at any time by the maker therecf. Wo revocation

of such an assignment or power of attorney is effective az to the em-

ployer until he recsives written notice of revocation from the maker.

Lfl No assignment of ex-erdey-Ser wages er--saieyy , earned or to
be earned , shaii-be is valid under any circumstances 3 if the wages or
salary earned or to be earned are paid under a plan for payment at a
central place or places established under the provisions of Section
20Lka ef-ikig-gede .

151 This section shall does not apply to deductions which the em-
ployer may be requested by the employee to make for the payment of life,
retirement, disability or unemployment insurance premiums, for the

payment of taxes owing from the employes, for contribution teo funds,
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labor Code § 3CO
plans or systems providing for death, retirement, disability, unem-
ployment, or other benefits, for the payment for goods or services
furnished by the employer to the employee or his family at the re-
quest of the employee, or for charitable, educational, patriotic or

similar purposes.

Comment. Sectlon 300 is amended to make ihe section consistent with
the Earnings Protection Law {Code Civ. Proc. §§ 723.10 et seq.).

Subdivision (a). Subdivision {a) simply makes clear that the shortened

phrase "assignment of wages" continues prior law as to the kind of instru-
ment dealt with in this section.

Subdivision {b). Paragraphs (1) through (6) of subdivision (b) con-

tinue without substaniive change provisions formerly contained in Section
300. Paragraph (7) of subdivision (b} contimues without substantive change
a provision formerly conteined in Section 300 except that the former refer-
ence to the attachment or levy on execution agalnst wages or salary is re-~
placed by a reference to an earnings withholding order to conform to the
procedure provided by the Farnings Protection law.

Ssubdivision {c). 8Subdivision (¢} clarifies the relationship between

a valid prior wage assignment and a subsequently served earnings withholding
order. Where a wage assigmment is in effect and an earnings withholding
order is served, the employer shall not withhold pursuant to the order

until after the end of the pay period during which the order was served.
Thus the wage assigmment is in effect given an exclusive preference for that
pay period and the debtor is given an opportunity to put his affairs in

order. BSuch action may include revoking the wage assigmment as to nnegrned

~131-




()

£

Iabor Code § 300
wages pursuant to subdivision {e). Even vhere the debtor revokes the wage
assignment prior to the end of the pay period (but after receipt of an
earnings withholding order), the operation of the order is suspended until
after the current pay period. Hence, the debtor is afforded an opportunity
to retain his unearned wages for the current pay period only. After such
moratorium, the earnings withholding order has a priority over the assignment
if the latter remains in effect. The unlimited preference formerly given to an
aseignment of unearned wages or salary is not continued because this preference
would permit a judgment debtor to give preference to one creditor and to defeat
the claims of other creditors who seek to collect on their judgments under the

Earnings Protection law.

Subdivision {d). Subdivision (&) continues without substantive change

a provision formerly found in Section 300.

Subdivision (e). The first sentence of subdivision {e) which makes an

assignment of unearned wages or salary revocable at any time by the maker
thereof, replaces the former provision of Section 300 which invalidated an
assignment of wages or salary unless such wages were earned or the assignment
was for necessities or for support. This provision also restricted the amount
of unearned wages or salary that could be assigned. Although there are no
limits on the amount of wages or salary that now can be assigned, subdivision {e)
will permit the person making the assignment of wages or salary to be earned

to revoke the assignment at any time. Thus, where an assignment becomes too
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Iabor Code § 300

onerous, especially after service of an earnings withholding order, such
assignment may be revoked. The delayed preference given the earnings
withholding order under subdivision {c} will generally require persons having
judgments, including support orders, to use the procedure provided in the
Farnings Protection law--rather than Section 300--to enforce their judgments,
but it avoids conflict between wage assignments and orders issued pursuant

to the Barnings Protection Iaw.

Subdivisions (£) and (g). Subdivisions (f) and (g} continue without

substantive change provisions formerly contained in Section 300. Other
gtatutes may authorize deductions from employees' wages or salary without
compliance with this section. E.g., Govt. Code §§ 1158, 12420, 13922, 20135.
Tt should be noted that the inapplieability of Section 300 to the deductions
referred to in subdivision (g) means not only that compliance with the
formalities provided in Section 300 is not required but also that Section

300 provides no special preferences for such deductions.
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OPERATIVE DATE

Sec. 1%. This act becomes operative on July 1, 1973, but the
Department of Industrial Relations and the Judicial Council may,
prior to that date, do whatever is necessary sc that this act may
go into effect on July 1, 1973. The Department of Industrial Relations
shall publish the earnings withholding tables and informational pamph-
lets referred to in Section 723.128 before July 1, 1973. The Judicisl
Council shall prescribe by rule the necessary forms as required by

Section 723.120 before July 1, 1973.
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