#36 9/8/n

Memorandum T1-67
Subject: Study 36 - Supplement to Comprehensive Statute

Attached is a supplement to the Comprehensive Statute. You should file
the attached supplenment with your Comprehensive Statute so you will have it
avalilable for the October meeting and subsequent meetings. We will repro-
duce the entire Comprehensive Statute at some future time to integrate the
attached provisions with the cther provisions of the Comprehensive Statute.

The provisions contained in the attached supplement reflect prior
Commission action. Technical changes have heen made. Absent a discussion
below, the approved provision appears exactly as it was approved by the
Commission or contains minor editorial revisions or conforming revisions

to reflect renumbering of sections.

COMPREHENSIVE STATUIE (pink peges)

Section 113 (pages 1-2)

This section, previously approved, has been renumbered to place the

definition in the general definition portion of the Eminent Domain Code.

Sections 450-456 (pages 6-17)

These sections have been renumbered and incorporate revisions approved

at the Sertember mzeting.

Sections 470-471 (pages 18-23)

These sections have been revised to incorporate revisions msde at the

Septenmber meeting. The sections and Comments theretc should be checked.
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Suggested Revision

To further élarify that the provisions authorizing condemnation for a
more necessary public use and the provisions authorizing condemnation for
a compatible public use are alternative {nonexclusive) methods of acquiring
property already appropriated to a public use, the staff suggests that

Chapter 8 be reorganized as follows:

CHAPTER 8. CONDEMNATION OF PROPERTY

APPROPRIATED TO A PUBLIC USE

Article 1. Condemnstion of Property Agpropfiated to & Public Usge

§ 440. Purposes for which property appropriated to a public use may
be condemned

L4o. Except as otherwise provided by statute, property
appropriasted to a public use mey be taken only for:

(1) A more necessary public use under Article 2 (commeneing
with Section 450) of this chapter; or

(2) A compatible public use under Article 3 (commencing with
Section 4#70) of this chapter.

[Comment will indicate that Articles 2 and 3 provide alternstive {non~-
exclusive) authorizations to condemn, ]

Article 2. Condemnation for More Necessary Public Use

[Here insert provisions of Chapter 8 (Sections 450-456)]

Article 3. Condemmation for Compatible Public Use

[Here insert provisions of Chapter 9 {Sections 470-471).]

If this suggestion is approved, necessary conforming changes will be

made in the previously approved sections.
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AMENDMENTS, REPEALS, AND ADDITIONS--EXISTING CODES (white pages)

Code of Civil Procedure Section 1238

The repeal of this section and the Comment thereto was approved at the
September meeting, subject to revision of the Comment. Significant revisioqg
of the Comment--made as directed by the Commission at the September meeﬁingv;
are as follows:

{1} The discussion in the preliminary portion of the Comment dealing
with the right and constitutionality of condemnstion by private persons has
been expanded (pages 9-10 of Comment).

(2) The discussion of the right of publicly cwned utilities to condemn
private utility property bas been expanded {see page 12 of Comment).

(3) The Comment to subdivision L has been revised to indicate the

holding in Los Angeles v. Koyer (see pege 21 of Comment).

{4) A statement has been added to the Comment to subdivision 18 to
indicate that the 300-foot limitation on condemnstion has not been continueq

{page 45 of Comment).

Code of Civil Procedure Section 1239.l4 (page 55)

The last sentence has been added to the Comment as directed by the

Commission at the September meeting.

Code of Civil Procedure Section 12L5.4 (pages 69-70)

The repeal of this section was approved at the September meeting. The

Comment 1s new.

Government Code Section 6953 (pages 83-84)

Thie section and the Comment thereto are revised in accordance with

decisions made at the September meeting.
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Government Code Section 6956 (pages B86-88)

This sectlion is revised in accordance with decisions maede at the Septem-

ber meeting. The section should be carefully checked.

Health and Safety Code Section 1427 (pages 92-96)

This section and the Comment thereto are revised in accordance with
declsions made at the September meeting. The section and Comment should

be carefully checked.

Public Utilities Code Section 21652 (pages 107-109)

This section and the Comment thereto are revised in accordance with
the decisions made at the September meeting. The section should be careful}y
checked.

The staff has researched the problem whether the language relating to
purchase, gift, devise, and the like should be deleted from this section |
and has determined that~-to be safe--the language should be retained.
Otherwise, condemnation authority under Section 21652 would be unclear
in some cases.

Respectfully submitted,

Nathaniel Sterling
Legal Counsel
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SUPPLEMENT TO COMPREHENSIVE ERTNENT DOMAIN STATUTE

Note. This Supplement contains provisions reflecting Commission

action alter

the Comprehensive Eminent Deomain Statute was last revised.

Some of the provisions in this Supplement are not contained in the
last revision of the Comprehensive Eminent Domain Statute; other pro-
visions of this Supnlement supersede provisions contained in the

last revision of the Comprehensive Eminent Domain Statute.

This Supplement should be checked in any case where a reference
is made to the Comprehensive Emirent Domain Statute.

DIVISICN 2.
§ 113,

DITISION L.
CHAPTER 1.
g 304,

CHAPTER 8.,
g L50.

B h51,
¥ L52.
§ 153,

8 Lsh.

8 L.
8 L56.

CHAPTER 9.
8 4,70,

8 L71.

CONTENTS £F SUPZLEMENT
WORDS AND PHRASES DEFINED

"Property aprropriated to a j:zu‘olic uset

TFE RIGET TO TAKE
(ENFRAL PROVISYONS
Right to acquire property for related or protective purposes

MORE NECESSARY PURLIC USE

Property appropriated to a publie use na;r be taken for more
necessary public use

Use hy state more necessary than other uses
Use by public entity more necesssry than use by other persons

Property approprizted to a public use by clties, counties, or
certain special districts

Preservation of certain property in its natural conditionj pre=~
sumption as to best public uss

Park property; presumption as to best publie use

Procedure for raising and resolmng more necessary »ublic uss
iszue

CHMDEMNATION FOR COMPATTRIE PUBLIC USE

Property appropriasted to a public use may be btaken for
compatible public use

Procedure for raising and resolving compatible public use issue
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AVENTMENTS, REPRALS, ADDITIONS--EXISTING COIES {¥hite Pages)

Code of Civil Procedurs

§ 1238 (revealed)

-§‘ 1238 (repealed)
§ 1238.5 {repealed)
§ 1238.6 (repealed)
§ 1239.2 {repealed)
8 1239.3 (repealed)
§ 1239, (repealed)
§ 1240 {repealed)

§ 1241 (repealed)

g 1211.7 {repealsd)
& 12L1.9 (repealed)
8§ 12450 {repeeled)
B 1264,1 {repraled).
g 1264.2 (mpealed}|
§ 126L.3 (repealed)
§ 126Li (revealsd)
§ 1284.5 {repsaled)
§ 126l.6 (revedlsd)
§ 1264.8 (repezled;

3 1264.9 (repealsd)

Govwmrnment Code

§ 6950 (amended)
8§ 6952 (amendad)
§ 6953 (amended)
8 6955 (added}



Govermment Code (continued)

8 4956 (added}
§ 50LB85.13 frepsaled)

Health and Safety Code
B 438.) (smencec)
8 1427 {added)

8 4757 (added)

Public Hesourges Code

# 799L (added)

Phhlie (hilities Code

§ 7526 (amended)
§ 21633 (amended)
§ 2163 (repealed)
8 21635 (recealed)
§ 21652 (added)

§ 22653 (added)

Streets and Highways Code

g 103.3 (ame:.ded)

Yater (ode

§ 221,25 {amended)
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COMPREHENSIVE STATUTE § 113

Tentatively approved July 1970
Renunbered October 1971

§ 113. "Property appropriated to a public uge”

113. "Property appropristed to 2 public use" means property
either already in use for a public purpose or-set aside for a
specific public purpose with the intention of using it for such

purpose.within a reasonsble time.

Comment. Section 113 defines "property appropriated to a public use"

in accordance with prior Cslifornia decisions. See East Bay Mun. Util.

Dist. v. Lodi, 120 Cal. App. ThO, 750-758, B P.2d 532, (1932). The

general concept of "public use” is discussed in connection with Section
300. See Section 300 and Comment thereto. It should be noted that appro-
priation to a pubiic use does not require actual physical use, but may be
getisfied by formal dedication or facts indicating & reascnable prospect

of use within a reasonable time. See e.g., Woodland School Dist. v. Wood-

land Cemetery Aes'n, 174 Cal. App.2d 243, 34k P.2d 326 (1959) (property

formally dedicated but not yet used by corporation for cemetery purposes);

City of Los Angeles v. Los Angeles Pac. Co., 31 Cal. App. 100, 159 P. 992

(1916) (property assembled by electric railway for planned subway).
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COMPREHENSIVE STATUTE § 113

Tentatively approved July 1970
Renumbered October 1971 .

Morecver, property may be appropriated to a public use even though it is

owned by a private individusl or corporatiocn. E.g., Woodland School Dist.

¥. Woodlend Cemetery Ass'nm, supra; City of Los Angeles v. Los Angeles Pac.

Co., supra. Conversely, property may be owned by a public entity but not
be so appropriated, and, hence, be subject to condemnation without a show~

ing that it will be appropriated to a "more necessary" use. Deseret Water,

0il & Irr. Co. v. State, 167 Cal. 147, 138 P. 981 (1914}, rev'd on other

grounds, 243 U.S. 415, and 176 Cal. 745, 171 P. 287 (1517).
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COMPREHENSIVE STATUTE § 304

Tentatively approved July 1971
Revised Beptember 1971

The Right to Take
§ 054. Right to acquire property for related or protective purposes

304. (a) Except to the extent limited by statute, any person
gauthorized to acquire property for a particular purpose by eminent
domain may exercise the power of eminent domain to acquire
property necessary to ecarry out and make effective the principal purpose
involved, including btut not limited to property to be used for

" the protection or preservation of the attractiveness, safety, and
usefulness of the public work or improvement.

(b) Subject to any applicable procedures governing the disPQQition
of property, & person that bas acquired property under subdivision (a)
may sell, lease, exchange, or otherwise dispose of such property or an
interest therein subject to such reservations or restrictions as are
necessary to protect or preserve the attractiveness, safety, and use-

fulness of the public work or improvement.

Comment., Subdivision (a) of Section 304 codifies the rule that, absent
any express limitation imposed by the legislature, the power to condemn
property for a particular purpose includes the power to condemn
property necessary to carry out and make effective the principal purpose involved.

See City of Santa Barbara v. Cloer, 216 Cal. App.2d 127, 30 Cal. Rptr. 734 (1963).

See also University of So. Cal. ¥. Robbins, 1 Cal. App.2d 523, 37 P.2d 163 (1934).

Cf. Flood Contrcl & Water Conservation Dist. v. Hughes, 201 Cal. App.2d 197,

20 Cal. Rptr. 252 (1962).
-=3



COMPREHENSIVE STATUTE § 304

Tentatively approved July 1971
Revised September 1971

Section 304 permits a condemmor to protect the attractiveness, safety,
or usefulness of a public work or improvement from deleterious conditions
or uses by condemning a fee or any lesser interest necessary for protective
purposes. See Section 101 (defining "property" to include the fee or any
lesser right or interest). A taking for this purpose is é "public use." E.g.,

People v. Iagiss, 223 Cal. App.2d 23, 35 Cal. Rptr. 554 (1963); Flood Control

% Water Comservation Dist. v. Hughes, supra. B3See also United States v. Bowman,

367 P.24 768, 770 (1966). See Capron, Excess Condemmation in Califormia--A

Further Expansion of the Right to Take, 20 Hastings L.J. 571, 589-591 {1969).

Section 304 is an extremely flexible grant of condemnation authority.
Where it is necessary to protect a public work or lmprovement from detrimental
uses in adjoining property, the condemnor has the option either (1) to acquire
an easement-like interest in the adjoining property which will preclude the
detrimental use or (2) to acquire the fee or some other interest and then
lease, sell, exchange, or otherwise dispose of it to same other public entity
or a private person subject to carefully specified permitted uses.

If a condemnor has the power of eminent domain to condemn property for a
particular Improvement, Section 304 is sufficient authority to condemn such
additional property as is necessary to preserve oOr protect the attractiveness,
safety, and usefulness of the improvement. o additional statutory authority
is required, and some ¢f the former specific grants of protective copdemnation
authority have been repealed as unnecessary. E.g., former Code of Civil

Procedure Section 1238(18) (trees along highways). Nevertheless, not all such
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COMPREHENSIVE STATUTE § 304

Tentatively approved July 1971
Revised September 1971

specific authorizations have been repealed. E.g., Streets and Righways Code
Section 104(£)}{trees along highways), (g)(highway drainage), (h)}{maintenance of
unobstructed view along highway). Except to the extent that these specific
authorizations contain restrictions on protective condemnation for particular
types of projects (see Govt. Code §§ 7000-7001), they do not limit the general
protective condemnation authority granted by Section 304.

In the case of a public entity, the resolution of necessity ie conclusive
on the necessity of taking the property or interest therein for protectlve
purposes. See Section . However, the resolution does not preclude
the condemnee from raising the question whether the condemmor actually intends
to use the property for protective purposes. If the property is claimed to be
needed for protective purposes but not actually going to be uged for that
purpose, the taking can be defeated on that ground. See Section and

Comment thereto. See People v. Iagiss, 223 Cal. App.2d 23, 33-bk4, 35 Cal. Rptr.

554, (1963).
Section 304 is derived from and supersedes former Government Code Sections

190-196, Streets and Highways Code Section 104.3, and Weter Code Section 256.



COMPREHENSIVE STATUTE § 450

Tentatively approved July 1970
Renumbered October 1971

Division 4 ~ The Right to Take

CHAPTER 8. MORE NECESSARY PUBLIC USE

§ 450. Property appropriated to & public use may be taken for more necessary
use

450, Except as provided in Section 470, property appropriated to
a public use may be taken by eminent domain only for a more necessary

public use.

Comment. Section 450 retains the general rule formerly found in Code
of Civil Procedure Section 1240(3) and repeated elsewhere. This rule prevells
over the general suthority granted elsewhere to a number of condemnors to
condemn property 'whether the property is already devoted to the same use or
otherwise.” See, e.g., Harb. & Nav. Code § 6296. The rule is given much
greater specificity in the succeeding sections in this chapter as well as
numerous provisions in other codes. See, e.g., Health & Saf. Code § 8560 {no
railroad, street, or utility line may be laid across dedicated cemetery with-
out consent of cemetery authority). For the definition of "property appro-
priated to a public use," see Section 113.

The introductory clause of Section 450 recognizes that takings of property
appropriated to a public use for a use that will be compatible with the existing

ugse are permissible notwithstanding that the taking is not for a "more
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COMPREHENSIVE STATUTE § 450

Tentatively approved July 1GT0
Renumbered October 1971

necessary public use.”

The authority granted by Sections 450 and 470 is
independent; the fact that two uses might be compatible under Section 470
dees not preclude acquisition under the "more necessary” authority of Sec-

tion 450. See Section 470 and Comment thereto.



CCMPREHENSIVE STATUTE § 451

Tentatively approved July 1970
ncaurbzred October 1971

§ 451. Use by stutc more necessary than other uzes

L45) . Ixcept as otherwice provided by statute:

(s) Where nroperty has been appropriated to a public use by
any perscn other than the state, the use thereof by the state for
the same use or any other public use is a #ore necessary use than
the use to which such proparty has already been appropriated.

(b) Where property has been appropriated to a public use by
the state, the use thereof by the state is a more necessary use
than any use to which such property might be put by any other

person.

Comment. Section 451 broadens somewhat the general rule stated under
former Code of Civil Procedure Section 1240 and Government Code Sectlon
15856 (Property Acquisition Law). Section 1240 formerly provided a state
priority over private cwnership and Section 15856 provides an absolute
priority for all acquisitions under that statute. Section 453 embraces
state acquisitions under other authority, most notably by the Pepartment
of Water Resources and the Department of Public Works. The exception
cleuse recognizes that specific exemptions or qualifications may be stated
elsewhere. E.g., Code Civ. Proc. § 1241.7 {park use presumed "more neces-
sary" than highway use under special declaratory relief procedure); Health
& Saf. Code § 8560 {no street may be laid across existing cemetery without
congent of cemetery authority or plot owners); Sts. & Bwys. Code §§ 103.5,
210.1 {Department of Public Works mey condemn parks but shall avoid doing

so wherever possible). 5



COMFREHERSIVE STATUTE § L52

Tentatively approved July 1970
Renumbered Ccitober 1971

§ 452, Use by public entity more necessary than use by other persons

450, Except as otherwise provided by statute:

(a)r Where property has been appropriated to a public use by
any person other than a public entity, the use thersof by a public
entity for the same use or any other public use is a more necessary
use than the use to which such property has already been appropri-
ated.

(t) Where property hes been appropriated to a public use by a
public entity, the use thereof by the public entity is a more neces-
sary use than any use to which such property might be'put by any

person other than a publiec entity.

Comment. Section 452 ie similar in substance to former Code of Civil
Procedure Section 1240(3), except that Section 452 embraces all publie
entities. Thus, for example, Section 452 includes school districts which
formerly were not included.

The preference under Section 452 is not merely one of public owner-
ship over private ownership for the same use but includes any use. Thus,
for example, a2 public entity may condemn the easement of a privately owned
public utility not merely to perpetuate the utility use In public owner-
ship but also to provide some separate and distinet use. The introductory

clause recognizes that specific exceptions may be legislatively declared



COMPREEENSIVE STATUTE § 452

Tentatively approved July 1970
Renumbered October 1971

elsewhere. Cf. Govt. Code §§ 26301, 37353 (county and city, respectively,
may not provide public course by condemning existing privately owned golf
course ). Perhaps the most notable of these exceptions are contained in
Section 453. Under the latter section, property appropriated by any per-
son to the use of certain public entities is protected from subsequent
appropriation by certain other public entities. See Section 453 and Com-

ment thereto. See also Mono Power Co. v. Clty of Los Angeles, 284 Fed.

784 (9th Cir. 1922)(city precluded by former Code of Civil Procedure Sections
1240{3) and 1241(3)--now Section 453--from condemming property appropriated

to use of other governmental entities by private corporation).
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COMPREHENSIVE STATUTE § 453

Tentatively approved Sept. 1970
Renumbered Ochtober 1971

§ 453. Property appropriated to a public use by ¢citieg, counties, or
certain speciasl districts

453, Notwithstanding Sections 451 and 452, property appropriated
to the public use of any city, county, municipal water district, Irri-
gation district, transit district, rapld transit district, public
utility district, or water district may not be taken by eminent domain
by any other city, county, municipal water distriet, irrigation dis-
trict, transit district, rapid transit district, public utility district,

or water district while such property is so appropriated to such use.

Comment. Section 453 codifies prior law under former Sections 12L0(3)
and 1241(3) of the Code of Civil Procedure. Sectlon 453,1ike its predeces-
sors, protects property appropriated to a public use by or ta the use of one
of a group of public entities from condemnation by any other entity in the
group. The list of entities in Section 453 conforms to that contained in
former Section 12041(3). Former Section 1241(3) listed a greater number of
entities than former Section 1240(3); however, the discrepancy appears to
have been unintentional, and the sections were apparently regarded as inter-

changeable. See City of Beaumont v. Beaumont Irr. Dist., 63 Cal.2da 291,

4 Cal. Rptr. 465, 405 P.2d 377 (1965); County of Marin v. Superior Court,

53 Cal.2d 633, 2 Cal. Rptr. 758, 349 P.2d 526 (1960). The term "appropri-
ated to a public use" is defined by Section 113. See Sectlon 133 and Com-

ment thereto. Former Sections 1240(3) and 1241(3) prohibited takings
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COMPREHENSIVE STATUTE § 453

Tentatively approved Sept. 1570
Renumbered Qctober 1971

"while such property is so appropriated and used for the public purposes
for which it has been appropriated.” (Emphasis added.) This language
implied that the property must not only be appropriated, but also actually
used for a public purpose. However, the cases did not so construe the

section. See East Bay Mun. Util. Dist. v. Lodi, 120 Cal. App. TLO, 750,

8 P.2d 532, (1932)("*used' does not mean actual physical use . . .

but . . . property reasonably necessary for use" which will be used within
a reasonable time). The term Mused" has accordingly been elimlnated from
Section 453 to conform with the actual construction. Similarly, both sec-
tions referred to takings of “"private" property appropriated to the use

of the respective entities. It was clear, however, that the sectlons were
not 1imited to private property devoted te public use but included property
owned by public entities as well as by private individuals or corporations.

See City of Beaumont v. Beaumont Irr. Dist., supra {city may not condemn

property appropriated to use by irrigation district); County of Marin v.

Superior Court, supra (county road may not be condemned by municipal water

district); Mono Power Co. v. City of los Angeles, 28h Fed. 784 (9th Cir.

1922 )}(city may not condemn property appropriated to use of other govern-
mental entities by private corporation). The modifying word “"private” has,

therefore, been deleted as meaningless.
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COMPREHENSIVE STATUTE § 453
Tentatively approved September 1970
Renumbered October 1971
Section 453, like its predecessors, protects property appropriated
to a public use by the specific condemnees listed from only the condem-
nors listed. Thus, for example, 3 city may not take from a rapid transit
district, but a school district which is not listed mey both take from
those listed and “ its property may be taken by those listed without-
regard to these provisions (although the general rule stated in Section

450 would still apply).

Note: The Commission solicits comments on whether the provisions of
existing law reflected in Section 453 are presently causing difficulty,
whether Section 453 is needed, and whether it should be retained, repealed,

or modified.
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COMPREHENSIVE STATUTE § hsi
Tentatively approved September 1971
Rernumbered Cctober 1471

§ 45y, Preservation of certain property in its natural condition; pre-
gumption as to hest public use

L4ah, Except as provided in Section 103.5 of the Streets and
Highways Code, notwithstanding any other provision of law, the fact
that property is owned by a nonprofit organization contributions to
which are deductible for state and federal income tax purposes under
the laws of this state and of the United States and having the primary
purpose of preserving areas in their natural condition, and that such
property is open to the public subject to reasonable restrictions and
is appropriate, and used exclusively for the preservation of native
plants, or nmative animals, including but not limited to, marmals,
birds, and marine life, or biotic communities, or geological or geograph-
ical formations of scientific or educational interest; and further that
such property is irrevocably dedicated to such uses so that upon
liquidation, dissolution, or abandomment of or by the owner, such
property will be distributed only to a fund, foundation, or corporation
whose property is likewise irrevocably dedicated to such uses, or to
a governmental agency holding land for such uses, esteblishes a rebut-
table presumption of its having been appropriated for the best and most
necessary public use. The presumption established by this section is

a presumption affecting the burden of proof.

Comment. Section 454 continues without substantive change the pro-
visions of subdivision (a) of former Section 1241.9 of the Code of Civil Pro-
cedure. For special procedural limitations where the property described is
sought to be taken for state highway purposes, see Section 103.5 of the

Streets and Highways Code. "



COMPREHENSIVE STATUTE § 455

Tentatively approved September 1971
Renumbered October 1971

§ 455, Park property; presumptlon as to best public use

455, Except as provided in Section 103.5 of the Streets and
Bighways Code, notwithstanding any other provision of law, the fact
that property ie appropriated for public use as a state, regional,
county, or city park or recreation area, or historic site included
in the National Register of Historic Places or state-registered land-
marks, or state wildlife or waterfowl management area, or state
ecologlical preserve, establishes a rebuttable presumption of its
having been appropriated for the best and most necessary public use.
The presumption established by this section is a presumption affect-

ing the burden of proct.

Comnment. Section 455  contimues without substantive change the pro-
visions of subdivision (a) of former Section 1241.7 of the Code of Civil
Procedure. The term "wildlife or waterfowl management area" refers to an
area as provided for in Article 2 (commencing with Section 1525) of Chapter
5 of Division 2 of the Fish and Game Code. The term "ecological preserve"
refers to an area as provided for in Article 4 (commencing with Section
1580) of that same chapter of the Fish and Game Code. For special procedural
limitations where the property described is sought to be taken for state

highway purposes, see Section 103.5 of the Streets and Highways Code.
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COMPRERENSIVE STATUTE § 455

Tentatively approved Sept. 1970
Renumbered October 1971

§ 456. Procedure for raising and resolving more necessary public use issue

456. TIf property already appropriated to a public use is sought
to be condemned and the condemnee desires to contest the taking as not
being for a more necessary public use, he shall raise the 1issue in
the manner provided by Sectiom 2401, Upon the hearing of such issue,
the condemnee has the burden of proving that the property is already
appropriated to a public use; and if it is established by proof or
otherwise that the property sought to be condemned is already appropri-
ated to a public use, the condemnor has the burden of proving that its
use is a more necessary public use than that to which the property has

already been appropriated.

Comment. Section 456 mekes clear certain procedural aspects of rais-
ing and resolving the issues involved in & taking for a "more necessary”
publiec use.

Section 455 requires a condemnee desiring to contest the taking on the
ground that the proposed use is not a more necessary public use than that
to which the property is already appropriated to raise this defense by pre-
limipary objection. See Section 2401 and Comment thereto. If the taking
is contested, the court must first determine whether the property is in fact
already appropriated to a public use and the condemnee bears the burden of

proof on this issue. See City of Ios Angeles v. los Angeles Pac. Co., 3l

~16-



COMPREHERSIVE STATUTE § b4S6

Tehtative roved Se t. 1970
Renumberegybcgu%er P

Cal. App. 100, 159 P. 992 {1916). Where this fact is proved or othervise
established, the condemmor must then prove that its use 1s & more neces-
sary public use than the existing use.

Prior law apparently required a condemnor seeking to condemn property
already appropriated to a public use to allege facts showing that its pro-
posed usé was a more necessary public use than that to which

the property was already appropriated. See Woodland School Dist. v. Wood-

land Cemetery Ass'n, 174 Cal. App.2d 243, 344 P.2d 326 (1959). Section

456 eliminates this pleading requirement but continmues the rule that the
condemnor has the burden of proving that the proposed use is 2 more neces-

sary public use.



COMPREHENSIVE STATUTE § 470

Tentatively approved September 1971
Revised October 1971

Division 4 - The Right to Take

CHAFTER 9. CONDEMNATION FCR COMPATIEBLE PUBLIC USE

§ 470. Property appropriated to a public use may be taken for compatible
public use

470. Notwithstanding Chapter 8 {commencing with Section 450), the

authority to acquire property by eminent domain includes suthority to
exercise the power of eminent domain to acquire property appropriated
to a public use if the proposed use would not unreasonably Interfere
with or impair the continuance.of the existing use cor such future use
as may reasonably be anticipated for the purpose for which the property
is already appropriated. The complaint in a proceeding to acquire
property under authority of this section, and the resolution of
necesslty if such a resclution is required, shall refer specifically

to this section.

Comment. Section 470 mekes clear that the authority to condemn property
includes the general authority to condemn for compatible joint use property
already devoted to a public use. See Section 113 ("property appropriated
to a public use" defined). Section 470, unlike the "more necessary" use
provisions of Chapter 8, does not contemplate displacement of the existing
use by the second use, but rather authorizes common enjoyment of the property

where the second use does not unreasonably interfere with the existing use.
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COMPREHENSIVE STATUTE § 470

Tentatively approved September 1971
Revised October 1971

Under prior law, the compatible use principle was stated partly in con-
nection with provisions dealing with the more necessary use issue. OSee former
Code Civ. Proc. § 1250(3). See also former Code Civ. Proc. § 12ho(k}, (6).
The principle was not, however, a more necessary public use principle and
did not inveolve that lssue.

The authority grented by Section 470 is independent of the authority
contained in Chapter 8 and is not limited in any way by the rules set forth
therein. Ligewise, condemnation of property appropriated to a public use
may be accomplished under Chapter 8 even where Section 470 would otherwise
be applicable. In effect, Section 470 is not a defense to & taking under
Chapter 8 just as Chapter 8 is not a defenee to a taking under Section L0,
To help make these distinctions clear, Section 470 has been set forth in a
sepsrate chapter.

The requirement that the proposed use be compatible with the existing
use continues prior law that permitted condemnation for consistent uses.

See former Code Civ. Proc. § 1240(3), (L), (6). The term "consistent”
was necessarily imprecise because of the variety of circumstances it

embraced. See, e.g., City of San Diego v. Cuyamaca Water Co., 209 Cal. 152,

287 P. 496 (1930}, cert. demied 282 U.S. 863 (19 )}(abundant water for use of

both parties){alternate holding); Reclamstion Dist. No, 551 v. Superior

Court, 151 Cal. 263, 90 P. 545 (1907)(railroad right of way sought on top

of reclemation district levee); City of Pasadena v. Stimson, 91 Cal. 238, 255,
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27 P. 604,  (1891)(sewer line in highway right of way); City of Los Angeles

v. Los Angeles Pac. Co., 31 Cal. App. 100, 159 P. 992 (railway company's

electric transmission lines and subway on property teken for city park].
Section 470 continues the basic principle of consistency by requiring
that the proposed use not unreascnably interfere with or impalr the con-
tinuance of the existing use or such future use as may reasonably be
anticipated for the purpese for which the properiy is already appropristed.

See San Bernardino County Flood Control Dist. v. Superior Court, 269 Cal.

App.2d 514, 75 Cal. Rptr. 24 (1969). Any interference or detriment must be

immaterial or trivial. See Reclamation Dist. No. 551 v. Superior Court,

supra. See generally 1 P. Nichols, Eminent Domain § 2.2[B8], at 235-
238 (3d ed. 1964). BSection 470 does not grant authority to displace or
interfere substantially with & prior use. The power to displace a condemﬁee
is dealt with in Chapter 8 (commencing with Section 450).

Section 470 authorizes any condemmor able to satisfy the requirement
that its proposed use will be compatible with the preexisting one to condemn
the property of any person. Under former law, this point was not clear. See

San Bernardino County Flood Control Dist. v. Superior Court, 269 Cal. App.2d

51k, 523-524%, n.10, 75 Cal. Rptr. 2k, (1969). Subdivision (3) of
former Code of Civil Procedure Section 1240 referred only to property
"appropriated to a public use or purpose, by any person, firm or private

corporation,” thereby implying that property appropriated to a public use
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by a public entity could not be subjected to imposition of a consistent use.
Subdivision (4) was limited to irrigation districts. However, subdivision (&)
of that section authorized the imposition of "rights-of-way" with no such
limitation. In view of the very limited nature of the authority granted and
the desirability of encouraging common use, Section 470 adopts the latter
approach and is applicable to all condemnors and all condemnees.

It should be noted that Section 470 has no effect on the respective
rights of the owner of the underiying fee and any easement holders to compen-
sation for the additional burdens imposed by a condemmor exercising the
authority granted by this section. BSuch a situvation may call for interven-
tion by the owners or a separate inverse action. Cf. Section {inter-

vention)} and People v. Schultz Co., 123 Cal. App.2d 925, 268 P.2d 117 {1954)

(possibility of subsequent action).

Section 470 requires the plaintiff to refer specifically to this section
in its complaint where it seeks to exercise the authority granted here. If
the plaintiff is a public entity, it must refer to this section in its
resolution of necessity also.

In certain situstions, a plaintiff mey be uncertain of its authority to
condemn under Chapter 8 and may, therefore, proceed under both that chapter
and Section 470. Such inconsistent allegations are proper. See Seetion

and Comment theresto.
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§ 471. Procedure for raising and resolving compatible public use issue

471. (a) If the condemnee desires to contest the taking as not
being authorized under this section, he shall raise the issue in the
menner provided by Section 2401l. Uppn the hearing of such issue, the
condemnee has the burden of proving that his property is already
appropriated to & public use; and if it 1s established by proof or
otherwise that the property is slready appropriated to a public use,
the condemnor has the burden of proving that its proposed use will
comply with Section LTO.

(b) If in a hearing pursuant to this section the court determines
that the plaintiff is authorized fto condemn the property under Section
470, the court shall fix the terms and conditions upon which the property
may be taken and the manner and extent of its use by each of the

parties.

Comment. Section 471 requires a condemnee desiring to contest the taking
on the ground that the proposed use will be incompatible with the public use
to which he has already appropriated the property +to raise this defense by
objection to the right to take. BSee Section 2401. If the taking is con-
tested, the court must first determine whether the property is in fact
already appropriated to a public use, and the defendant bears the burden of

proof on this issue. Cf. City of Los Angeles v. Los Angeles Pac. Co.,
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31 Cal. App. 100, 159 P. 992 (1916). Where this fact is established, the
plaintiff must then show that its use will be consistent with the preexisting
one.

Subdivision (b) provides that, if the court determines that the condemnor
bas the right to acquire property for a compatible use, the court may regulate
the manner in which the proposed and prior uses will be enjoyed. This con-
tinues the substance of portions of former Code of Civil Procedure Sections
1240(3), 1247(1), 1247a. In this regard, it should be noted that, while
the condemnee may Ee required to make accommodations for the proposed use,
paid for by the condemnor, the authority granted by Section 470 does not
permit displacement of or substantial interference with either the existing

use or reasonably foreseeable extensions of such use.

(NOTE: This provision does not deal with the relationship of the
Public Utilities Commission to the determinstion of compatible use issues.

The Cormission has yet to consider this area. ]
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Code of Civil Procedure § 1238 (repealed)

Sec. . Section 1238 of the Code of Civil Prpcedure is repealed.
12381--Suhaeet-te—the-pravisieas-ef-this-titieirthe-right-af-eninca%
iamain—aay-he-enertised-in—hehalf-af—the-£eliew§ng-§lblie-uses+
1~-~Fe§ti£iea%ienay-magasinee,-arseaala,-Ravyhyarés,-ﬁavy-aadrﬁruy -
s%atiens,-lightheuses,—raage-aad-beaeen—lighta,-eeast-surveys,-and-ail
athe!bpublie-uses—aatheriseé-by-the—gsvernmeat—ef-the—Uhiteé-St&tea-
2-~-Pubiie-buildiags-and-grsuaﬁs—fer-uae-af—a-state,-ar-any-state
inetitutien,-erbany-institutien-withiarthe—State-af-EElife!nia—vhieh-ia
exeapt-freurtaxatiaa-unéer—the-pravisieas-ef-Seetiea—la,--f—a:%i:iz—!!il,
of - the-Counstitution-of-the-gtase-of-Gaiiforniay-and-ali-ether-pablie '
asea-authariaed—by-%he-Legisla%uze-ef-the-state-af-ea&iib!aia' |
31--Aay-§ub&ic-utilityy5aaﬂ-yublie—huiidiags-aaﬁ-srsuadeg-fer-the -
uae-ef-anv—eeuatyy—ineeagerated-eity,-er-eity-aaﬂ-eeuaty,-viliagz,-%ewny
seheei-distrietg-ar—irrigatien-distria%,-pends,-lahes,-eaaala,-aquaiusts, 1
!eae!vairs,-tunnels,-f;unes,-ditehes,-ar—pipesy-laaﬂeg-uater-systen |
p&anta,-buildiags,-rights-sf-aay=aature-in-water,-aad-aay-ether~cha!ueter
e#-preperty-aeeessary—ferbesaduetiag—e!-stering—er—distributiag—water-fer
%he-uae-ef-aay—esunty,-ineer@erated-eity,-ar—eityhaad-eeuaty;-village;?r
#ewa—er-!uniaisal—water—ﬂietrie%g-er-the—inh&hitaats-the!eafy-e!-any |
state-iaatitutiea,-er-neeeasary—fsr—the—p!eper-devele;aea%-aad-eentrol
af—suehruse-eg-s&ii-watergneitherbat—the-time-ef—the—takiag—afhsaia
properiyy-or-for-the -Future-proper-development-and -eontrol-thereofr-or {
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fsr-érainéag-aay-eeunty,-ineergerateé-eétyg-er-eityaaad-eeunty,-village
er-tawng-raieing-%he-banks-ef—streams;-remsviag-ebstruetieas-therefrem;
and-wideaiag«aaﬂ—deepeniﬂg-er-s%raighteaiag—their-ehannels9-!3&&3,-highr
vays;-beulevarﬂs,-stree%s-aaé-&lleyei-gabiie-msefiag-yaaees-?erswater-
eraf%i~puhlie-§arks;-iaeiuding—parks-and-ether-plaees-ee?ered-by-watery
aBd-ail-ether-pabiie-uses-fer—the-benefit-s?-aay—eaunty;-iﬂeargerated
eityy-er-eity-and-eeuaty;-village-arutawa;-er-the-inhabi%ants-thereef,
whieh-may—he—autheriaed-by-the-iegislaturei-but—%he—maée-ef-apger%ieaing
anﬂ-eoilee%iag—the-eeats-af-suehrimg!evements-shaii-be-sueh—as-may—be
p!eviéeé-in—the-statutea-by-whiehnthe-same-may—be-authariaeav
4+--Wharvesy-doekey-plersy-warehousesy -chutesy-boomey-Fferriesy
h!iagesy-tell-reads,-bf!eaas,—piaak-ana-turapike-reaisf-ga%hs-anﬂ-roads-
either-on-ihe-surfaeey-elevated;-or-depressedy -~for-the-use-of-bieyelesy
%rieyeles;-me%ereyeles—aa&-ather—herseless-vehieles;-steamg—eleetrie,
aaﬂ-hsyse-railreaday-eaaals;-di%ehea;-éams,—pauaﬂings,-£1umes;-aqueduets
aaﬂ-gipea-fefuirrigatieag-puhlie-transpartatieaq-suryiyiag—miaes-and
farming-neighberheeda-with—water,-aaﬂ-draiaiag—and-reelaiming-laads;
aad-far-flea%ing—iega-aaﬂ-1umber-an-streams-nst-aa?igable,~aaﬂ-va%er;
uater-righ;s,-eaﬂala,—ditehes,—dams,~psaaﬂings,-flumesy—aque&uets-and
pipes-far—irfigatiea-ef-laaﬂs-furnished—wi%hrwater-by—eerpera%ieas-suﬁpiy-
ing—water-te—the-}anés—aﬁ-the-steekhelﬁers~thereef—en&y;-ané-lan&s-uith
al}-wellg-and-waier-therein-adjscent-teo-the-lards-of-any-euaieipatity
sr-eﬁ-a33;eeryeratian;-er-gersen—sapplyiag-water—the-the-publie-e?-ts
any-neighborhood- or- commuity-for-demestie-uce-or-irrigations

.
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51—-Reads;4tunaels;-ditehes;-flumes,—§i§e53—aerial-aad—surfaee
tramnays-and-éumpiag-glaees-fer-we?king-miaesj-alsa-eatleta,-natural
er-etherwiseg-fer—the~£lew,-iegesi%—e?—eeaauet-ef-#ailings-er—refuse
matter-from-miness-alae-an-0eeupaney- 10~ cOHEOR- by -the-ewners- or-posses-
sere-of-different-mines-of-any-plaece-for-the-flovwy-depesity-oz-eonduet
ef-sailings-or-refuse-maiter-frem-their-ceveral-mines
6«--Byroade-leading-frem-highvays-so-renidonsesy-farndy-nbuvdy
aiils;-faeteriee-and—buiidings-fer-aperating-maehiaeryy-er—aeeesearya%e
reach-any-property-used- for-pubiie- purposess
?¢--§eiegraphg-telepheae;-radie—anﬂrwireless—lines,—systems-and
plants.
8+--Beverage-af-any-incorporated-eityy-eity-and-eountyy-or-of-any
viliage-er-teway-vhether-iaeerpeyated-aruuniaeeyperated,-eyaef-aay-
setilement-eonasinbing-of-noi-legs-than-10-fapiliesy-or-of-any-buildings
beiaagiag—te-%he-state,—er-te-aay-eeliege—er-aniveraity;—alaa-the-eea-
neetiea-ei-griva%e-residenees-asé-e@herbbaildingsg-thseagh-ethe?-prapeyty;
with-the-maine-of-an-establiched-gever-systen-in-any-sueh-eityy-eity-and
eountyy-tewA-er-village-
91--Raaés-ferutransyertatiaa-by-traetien»eagines-er-re&é—laeenstivesq
10v--pil-pipelines~
21.--Railreadsy-reads-and-fiumes- for-quarryingy-1egging-or-lunber-

ipg-purpecess
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12.~-Eanalsy-recerveirsy -domay-ditehesy-flumesy ~aqueduetsy-and
pipes-aai-eutle%s-aa%ural—er-etherwise-£er—supglying;-s%eriag,—and-éis-
eharging—va%er-fer-themegeratian-ef—maehinery—fer-the-garpese-ef-geae?—
asing-and-itransmitiing-eleetrieity-For-the- cupply-of-mines;-quarriesy
railreaas,-tramyaya;-millsy-and-faeteries—with-elee%rie-pewerj-and-alae
fer-%he-aypiying—sf-eleetréeity-%e-ligh%-er-heat-minesg-quarries,-milis;
factoriesy-ineorporated-eities-and- countiesy-villagesy-toWnsy-or-1rriga-
tion-dietrietey-and-aleo-for-furniehing-eleetrieity-for-iightingy-heating
o¥-pover-purpeses-+o-individuals-er-corporations;-together-wish-landsy
buildinga-and-ail-ether-imprevements-in-o¥-upen-vhieh-se-ereety-inctadly
plseey-use-or-operate-machinery-for-the~-purpose-of-generating-and-trane-
mitting-eleetrieity-for-any-of-the- purposes-or-uses-abeve-ges-forthy

13,--Bleetrie-pover-linesy-eleetrie-heat-1inesy-eleetrie-light-iinesy
eleetrie-lighty-heat-and-povwer-linesy-and-vorks-or-piantsy -1andsy-build-
inge-or- rights-of-any~eharacter-in-watery-or-any-other-charaeser-of
property-neeessary- for-genevationy - transmicsion-or-distribution-ef-edee-
4¥d eity- for-the-purpoce-of- furniching-or- supplying-electrie-1ighiy-keat
or-pevwer-50-any- eountyy - edty-nnd- eounty-or-ineorporated-eisy-or-tewny-or
iprigation-distriety-or-the-inbabitants-ithereofy-or-necessary-for-the
gaeper-deveiepmens-ané-eeﬁtrel—ef—sueh-use-aﬁ-sueh-eleetrieity;—eithsr
at-the-time-af-the-taking-of-said-property; -or-for-the-future-prepey

development-and-control-thereof

L
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3l -Cemetories-for-the-burial-of-the-deady-and-eniarging-and
adding-ie-+the-same-and-the-grounds- shereof«
15.--The-plantsy-or-any-pari-thereof;-or-any-reeord-therein-of
al&-pereene,-firms—er-ear@aratiens—heretefsre;—aaw-er—hereafter-engageé
in—the—business-ef-searehing—pablie-?eeerdsg-ef-publishing-gublie-reeerds
or-insuring-o¥-guarapiceing-titles-to-real-propersyy-ineiuding-all-copies
efy-aaﬂ-all-abstraets-a?-memerande-takea—framg-gublie-reeerda,-whieh—are
ewned - byy- or-in-the-posseseion~ofy - suekh-perconsy-firme-or-corporations
e¥-whieh-are-used-by-them-in-sheir-recpective-businessess-providedy-hevw-
every-that-the-right-of-eminent-domain-in-behslf-of-the-publie-uses-meE~
sipned-ip-this-subdivision-may-be-edereipged-eniy-for-the-purposes-oef
yectoring-exr-replaecingy-in-vhele-or-in-paréy-publiec-recorday-or-the-sub-
stanee-of -pablie-recordey-of-any-eityy-eity-and- eountyy-eounty-o¥-other
punieipaiityy-which-records-have-beery-or-may-hereafier-bey-ioat-or
destroyed-by-eonflagration-or-other-pablie- eatanityy-and-provided-furshery
that-sueh-right-shall-be-exereised-only-by-the-eityy-eity-and-ecuadyy
eounty-or-FuRieipality-whose-recordsy-or-pars-of-whoce-reeordey-have-beeny
er-EAy-bey-go-iosi-or-destreyedy
16+--Bupositions-ow-fairg-in-aid-ef-whiek-the-granting-of-publie
moneys-or-other-things-of-value-has-been-authorized -by-the-Constitusion~
37+ --Works-er-plants-for-supplying-gasy-heasy~refrigeratien-oF
power-te-any-eountyy-eity-and-ecuniyy-or-incorporated-eity-or-towny-oF
ivwigation-disiriety-or-the-inhabitanteshercofy-togebher-with-1andsy
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buildirgey-and-all-ether-improvenents- in-or-upon-whiek-so-ereeiy-install,
placey-maintainy-uge-or-operate-machinery; -applianncesy-vworig-and-piante
for-the-purpose-of-generatingy-tyanamitiing-and-dissributing-the-same
and-righés-ef-any-nature-ip-vaiery -or-property-ef-any-ceharneter-neeessary
for-ithe-purpese-of-generatingy-transmitiing-and-distributing-the-camey-o¥
neeessary-for-ithe-preper-develspment-and-conirol-of-sueh-wee-ef-gueh-gaey
heaty-refrigerationy-or-pevery-either-at-the-time-of-the-taking-ef-eaid
propertyy-or-for-the- future-proper-development-and-eoptrel-thereaf
18+--Btanding- trees-and-greound-neeessary-£for-the-suppers-and-main-
teaaaee-thereef,-alaag-the-egﬁrse-ef-any-highway,-within—a-maximum
distanee-of-3200-feet-on-eaeh~side-of-the-ecenter-thereofs-and-ground-fer
$he-euliture-and-grovth-ef-irees-along-the-course-of-any-highwayy-within
$he-maxizum~dicionee-of-200-fect-cn-eneh-aide-af-the-center-thereof
30.--Propagaticny-rearingy-plantingy-distributieny-proteetion-or
corservation-of-figh- |
20+-~Airporie-for-the-larding-apd-taking-off-of-adrerafiy-and-for
the-eoncirueiion-and-meintenanee--of-hangarey -Heering-pactey-fiying
£icldcy-eigral-1ighta-and-radio-equipments
21, --Any-vork-or-vadertaking-ef-a-eityy - eouniyy-or-eity-and-countys;
hauaiagnautherity—er—eemmissien;-ar-ether-peiitieai-aubdivisiea—er-ﬁublie
bedy-of-the-statesr~-{a)-to-demolishy-elear-or-remove-buildings-frem-any
area-whieh-is-detrimenial-+o-the-cafetyy-health-and-porais-of-the-people

by-reason-ef-the-dilapidabiony-overerovwdingy--fauiiy-arrangeneni-or

-6-
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designy~laek-of-ventilation-or-canitary-faeilities-of-the-dwellings
predemipating-in-such-areacs-or-{b)-te-provide-dwellingsy-apariments
or-other-living-acecmmedations-for-percons-or-families-whe-laek-the
ameun%—e?-iaeame—whieh-is-neeessa?y—Eas—ae%ermined-by—the-hady-engaging
in-aaid—we?k-er-under%akiag}-te-eaab&e—%hemrée-live-in-deeeat,-sa?e-anﬂ
sanitary-dvweilings-without-evereveowding-
22'--beminal-faeilities,-landsy-er-struetures-§er-%he—reeeipty
transfer-or-delivery-of-pascengers-or-property-by-any- conmon-earrier
eperating-apon-any-publie-highway-er-watervay-in-this-state-between
fixed-termini-er-over-a-regulayr-routey-or-for-other-terminal-faeilities

of-any-sueh-earrierse

Comment. Section 1238 of the Code of Civil Procedure, which listed public

in behalf of which the right of eminent domain might be exercised, is not

continued in the Eminent Domain Code. This legislative listing of public uses

was Intended to satisfy the constitutional requirement that property be taken

by eminent domain only for a public use. See (al. Const., Art. I, § 14, It

many

of a

“attempted to do so by providing a definitive schedule of such uses. However,

recognized public uses were not_included in the schedule and the inclusion

use in the schedule was no guarantee that the use was in fact a public

use under the Constitution. See Comment to Section 300 of the Eminent Domain

Code.
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The scheme of the Eminent Domain Code renders this listing unnecessary.
Under that code, the power of eminent domsin may be exercised to acquire
property only by a person expressly authorized by statute to exercise the power
for a particular use. Eminent Domain Code § 301. However, a statutory
authorization to condemn property for a particular use is a legislative decla-
ration that that use is a publlc use. FEminent Domain Code § 300. There is,
therefore, no need to maintain a separate listing of public uses.

Under the scheme of the Eminent Domain Code, the state (Govt. Code
§ 156853) and cities (Govt. Code § 37350.5), counties {Govt. Code § 25350.5),
and school districts (Educ. Code § 1047) may exercise the power of eminent
domain to acquire property necessary for any of thelr powers or functions.
These general authorizations to condemn for proper state, city, county, and
school district functions often overlap more specific authorizations to
condemn or simply to acquire property for particular public uses. On cccasion,
a statute authorigzes a public entity to undertake a public use but specifically
denies the right of eminent domain for that use. See, e,g., Govt. Code
§ 37353(c)(existing golf course may not be acquired by city by eminent domein).
In such a case, the specific provision controls over the gemeral authorization.
Special districts may condemn only for those specific public uses for which
they have expressly been granted the power of eminent domain. The great
majority of special districts have, by virtue of their emabling statutes,
general authority to condemn all property necessary to carry out any powers
of the district. A few districts, such as soil conservation districts {Pub.
Res. Code §§ 90T4-9953) and the City of Marysville levee District (Cal. Stats.
1875-1876, Ch. 134), have limited condemnation authority or none at all.

-8-
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The repeal of Section 1238, together with the repeal of Civil Code Sec-
tion 1001, deprives private persons of condemnation rights previously recog-

nized by the courts. See Linggi v. Garovotti, W5 cal.2d 20, 286 r.2d4 15 (1955).

Separately epacted provisions in other codes, however, continue the right of
scme types of private persons to condemn for certain public uses. Privately-
owned public utilities may condemn for utility purposes. Pub. Util. Code
§§ 610-624. Mutual water companies may condemn to irrigate lands that they
service. Pub. Util. Code § 2729. Iand chest corporations (Health & Saf.
Code § 35167) and limited dividend housing corporations {Health & Saf. Code
§ 34874) may condemn property for their projects. Nonprofit hospitals may
condemn property for their purposes. Health & Saf. Code § 1427. Nonprofit
educational institutions of collegiate grade may condemn to carry out their
functions. Educ. Code § 30051. Although private persons may no longer con-
demn for sewers or byrcads, they may request the appropriate public authority
to undertake such condemmation on their behalf. Health & Saf. Code § 4967
{sewers); Sts. & Hwys. Code § 4120.1 (byroads).

The particular private persons authorized to condemm are guasi-public,
and the purposes for which they are authorized to condemn are public in nature.
Whether it would be constitutional to authorize a private person to condemn

for what appear to be predominantly private purposes, is doubtful. Cf. Iorenz

-9-
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v. Jacob, 63 Cal. T3 (1883){supplying mines with water); Lindsay Irr. Co.

v. Mehrtens, 97 Cal. 676, 32 P. 802 (1893)(supplying farming neighborhoods

with water); People v. Elk River M. & L. Co., 107 Cal. 221 (1895 )}(floating

logs on nonnavigable streams); Generel Petroleum Corp. v. Hobson, 23 F.2d4

349 (1927 )(byroad to prospect for oil).

There follows below an indication vhere, in other codes, the authori-
zation to condemn for specific public uses formerly listed in Section 1238
can be found. It should be noted that, although Section 1238 purported to
list only public uses in behalf of which the right of eminent domain might
be exercised, it in fact on occasion alsc indicated what types of property
or interests may be taken. In general, under the Eminent Demain Code,
this type of particularization 1s not continued. The authority to condemn
property for a public use includes the authority to condemn any property
right or interest necessary for that use. See Eminent Domain Code 8§ 101
("property" defined), 303 and 304 (right to take property or interest
necessary for project). Section 1238 also in some instances indicated
which persons were authorized to condemn property for specific uses. The
persons authorized to condemn for particular uses are indicated in the Com-

ments to particular subdivisions below.

Subdivision 1

Subdivision 1, which was intended to authorize taking for federal purposes,
is pnot continued since it no longer serves any useful purpose. The 1872 Code
Commissioner's Note to subdivision 1 cites two California cases expressing
doubt that the federal govermment had an independent right of eminent domain.

«10=
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It is now clear, however, that federal eminent domain power is not dependent

on state euthority and cannot be limited by the state. Kohl v. United States,

91 U.S. 367 (1875); €. M. Patten & Co. v. United States, 61 F.2d 970 (9th Cir.

1932).

Subdivision 2

Insofar as subdivision 2 authorized takings for state purposes, it is
unnecessary because 1t has been superseded by the much broader condemnation
powers conferred upon the Director of the Department of (eneral Services and
the State Public Works Board. See Govt. Code §§ 14660-1L4662. See also Govt.
Code §§ 15853-15858. Insofar as the subdivision might have authorized condem-
pation on behalf of a state other than California, it is not continued. Tak-
ings under the eminent domain power of one state for the benefit of ancther
state raise serious problems under the public use doctrine. See 1 P. Nichols,
Eminent Domain § 2.112 (34 ed. 1964). If property is to be condemned by or
for another state for a particular purpose, the takings should be authorized
by a specific statute dealing with the specific situation. E.g., Water Code
§ 5901, art. VI, § A (Klamath River Basin Compact). The authorization in

1 in_

subdivision 2 for acquisitions for nonprofit colleges and universities
stitution . . . which is exempt from taxation under the provisions of Section
la, of Article XIII of the Constitution of the State of Califormia")} is con-

timued in Section 30051 of the Fducation Code. The reference in subdivision

2 to "all other public uses authorized by the Legislature of the State of

California" was superfluous and had no substantive effect.
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Subdivision 3

Any public utility. The authority to condemn "any public utility . .

for the use of any county, incorporated city, or city and county, village,
town, school district, or irrigation district" was ambiguous in that it may
have authorized condemnation of property owned by a public utility or may have
authorized condemnation of property to be used for public utllity purposes
whether or not already devoted to public utility purposes. Cf. Breeze,

Limitations on the Right of a Municipality in Califormia to Condemn & Public

Utility, 16 Cal. L. Rev. 105, 106 {1927). The apparent original intent of
the provision was to authorize only the taking of property owned by public
utilities, as evidenced by other statutes enacted the same year relating to
condemnation of public utility property. Compare Cal. Stats. 1913, ¢h. 291,
§ 1, p. 54k with Cal. Stats. 1913, Ch. 339, § 1, ». £83. See also Cal. Stats.
1913: Ch. 292, § 1, p. 547; Ch. 293, § 1, p. 549; Ch. 200, § 1, p. 349; Ch. 298,
§ 1, p. 555; Ch. 158, § 1, p. 239 Ch. 159, § 1, p. 240; ch. 160, § 1, p- 241
To the extent this provision authorized the acquisition of property be-
longing to a public utility, it was superfluous. A municipal corporation may
acquire utility property. See Pub. Util. Code § 10002; former Code Civ. Proc.
§§ 1240(3), (4), (5), and 1241(3). See also Pub. Util. Code §§ 1401-1421
(just compensation where utility property acquired by a political subdivision)

and former Code Civ. Proc. §§ 1264.1-1264.9. Cf. Comment, Fminent Domain

Powers Exercisable Over California Property by 0il and Gas Corporations, 7

U.C.L.A. L. Rev. 327 (1960).
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It is not clear whether the provision concerning any public utility "for
the use of"" the local public entities in subdivision 3 restricted the exercise
of condemnation to the named entities or permitted condemnation by private
public utilities providing service within the territorial limits of the named
entities. Whichever is the proper construction of the provision, it is un-
necessary. The authority of private corporations to condemn for particular
public utility purposes is continued in Public Utilities Code Sections 611-624;
the suthority of local entities to condemn for particular public utility pur-
poses is continued in specific grants of authority in other codes. BSee, e.g.,
the Comments to other repealed provisions of subdivisions 3, 4, 12, 13, and 17

infras.

Public buildings and grounds. The suthority granted in subdivision 3

to condemn for "public buildings and grounds . . . for the use of any county,
incorporated city, or city and county, village, town, school district, or
irrigation district" is continued in other sections. E.g., Govt. Code 8§ 25351
{county), 37353 (city); Educ. Code § 1047 (school district); Water Code § 22425
{irrigation districts). See also Govt. Code §§ 50333, 50531 (local agencies
may acquire property for public buildings and grounds on public squares or

to grant to the state). Villages and towns, as unincorporated territory, may
not condemn. In additlon to the general authority to condemn for public
buildings and grounds, entities also have specific authority to condemn for
particular types of bulldings and works. For a compilation of statutes author-
izing condemnation for certain types of public assembly facilitles, see Comment

to former Section 1238.k4.
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Tt should be noted that an entity authorized to acquire property for a
building may acquire grounds necessary to protect or preserve the atiractive-

ness, safety, or usefulness of the building. See Eminent Domain Code § 304;
University of So. Cal. v. Robbins, 1 Cal. App.2d 523, 37 P.2d 163 (193k).

Wwater supply. The portion of subdivision 3 relating to condemmation of

property necessary for conducting, storing, or distributing water is super-
seded by other sections. Where other sections authorize the acquisition of
"property,” the authorization subsumes particular types of property, such as
those mentioned in subdivision 13: ponds, lakes, canals, aqueducts, reservolrs,
tunnels, flumes, ditches, or pipes, lands, water system plants, buildings,
rights of any nature in water, any other "character of property." See Eminent
Domain Code . § 101 ("property"” defined). The authority to condemn for

a particular purpose includes the authority to condemn all properiy necessary
for the proper control and development of that purpose at the time of the tak-
ing of the property as well as in the future. Eminent Domain Code §§ 300

and U400. BSee also Section 401 for limifations on acquisition for future

use.

Insofar as this portion of subdivision 3 may have been intended to grant
any county, incorporated city, city or county, runicipal water district, or
state institution authority to condemn property necessary to conduct, store,
or distribute water, such authority is continued in the following sections:
Streets and Highways Code Sections 5101{h}), 5102, 100010, 10100{(a}, 10101-
10102 {cities and counties); Government Code Sections 54%309(a), 54340-54341
("local agencies," including citles and counties), 38730 (city), 25353, 25662,

25691 (county), 15853 {state institutions); Water Code Section 71694 (municipal
“1h
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vater districts). An unincoyporated town or village, not being a public
entity, may not condemn; however, weter supplies can be condemned on their
behalf. See below.

The authority granted by subdivision 3 to condemn property necessary to
conduct, store, or distribute water for the use of any county, incorporated
city, city or county, town or village, municipal water district, or state ine
stitution, or the inhabitants thereof, is continued in other sections. There
are numerous special water districts servicing the people of the state. See,
e.8., Govt. Code §§ 61600, 61610 (commnity services districts); Water Code

,
§§ 35600 (California waeter districts), 31040-31044 {county water districts),
55370 (county waterworks districts), 2242k, 22455 (irrigation districts).
Water corporations, which are public utilities, may also condemn for these

purposes. Pub. Util. Code § 618. Private corporations may not condemn for

other than public utility purposes. See Burr v. Maclay Rancho Water Co., 160

Cal. 268, 280, 116 P. 715, 721 (1911)(a leading case adopting a strict view
of public usge where it was held that water used to fulfill a contract obliga-
tion was a private use because "it is not offered to the public generally, or

to all who may want it within a certain territory"); Thayer v. California

Development Co., 164 cal. 117, 128 P. 21 {1912). Cf. Civil Code §§ 5h4B8-552.

Drainage. The authority provided by subdivision 3 to condemn for drain-
ing named local entities is continued in other gections. Where other sections
authorize the acquisition of "property" for drainage purposes, the suthoriza-
tion includes property and interests of all types, including the types listed
in subdivision 3: ponds, lakes, canals, aqueducts, reservoirs, tunnels, flumes,
ditches, pipes,‘lands, buildings, rights of any nature in water, and any other

"character of property."”
-15- .
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The authority of the state to condemn for drainage is expressed in
Govermment Code Section 15853. See also Water Code § 830h. The authority
granted to cities and counties to condemn for drainage is continued in the
following sections: Streets and Highways Code Sections Slol[d), 5102;
Government Code Sections 39040, LOLOM(b){cities only); Water Code Appendix
Sections 42-45 (Uncodified Water Acts 2208 Section 5)(counties). See also
Health & Saf. Code §§ 4602.4, 4627 (commnity facilities); Water Code
§ 8010(b)(cities). Drainage for villages, towns, and other areas can be
provided by some of the numerous special water districts authorized to pro-
vide drainage. Ctee, e.g., Govt. Code §§ 61600, 61610 (commmnity service
districts); Pub. Util. Code § 1640k (public utilities districts); Water Code
§§ 22h25, 22455 (irrigation districts), 31040-31044 {county water districts),
35600 (California water districts), 43500 {California water storage districts).

Although drainage is an established public use {e.g., Bauver v. Ventura

Co., 45 Cal.2d 276, 289 P.2d 1 (1955)), private persons may not condemn to
supply drainage. Sewer system corporations may provide drainage {Pub. Util.
Code § 230.5) and may condemn for that purpose (Pub. Util. Code § 624} being
public utilities (Pub. Util. Code § 216).

Generally, the authority to provide for drainage overlaps the authority
to provide for sewerage, reclamation, and flocod control. For a compilation
of statutes authorizing condemnation for seweyage, see Comment to subdivi-
sion 8 infra. For statutes relating to reclamation, see Comment to subdivi-
sion 4 infra. For flood control, see Comment to former Section 1238.6. See
also stream improvements, immediately below.

-16=
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Stream improvementsS. Raising the banks of streams, removing

obstructions therefrom, and widening and deepening or straight-
ening their channels is in itself a public use. ©BSee, e.g., Recla-

tien District No. 551 v. Superior Court, 151 Cal. 263, 90 P. 545 (1907)("levee"

is a public use, although not specifically mentioned). Wonetheless, the
authority to condemn for stream improvements is not normally a "use" or end
in itself but rather a means to some other end such as flood control, naviga-
tion, irrigation, drainage, reclemation, water supply, and the like. These
uses may, and often do, involve stream improvements. See Comments to sub-
divisions 3 {water supply, drainage) and 4 (water supply, water transport,
drainage, reclamation, irrigation). See also Comments to former Sections
1238.5 (irrigation) and 1238.6 (reclamation, flood control). See also Water
Code §§ T704O-7045 (maintenance of flow in streams for various purposes).

Tn addition to the general public uses described above under authority
of which stream improvements might be undertaken, there is specific authority
granted in various codes for entities to engage In stream improvement. Some
statutes authorizing public entities to condemn for stream improvements,
including raising its bank (levees and dikes) and altering its chamnel (widen-
ing, deepening, straightening), are: Government Code Sections 39901, Lokoh{e)
(cities may alter chamnnels), 25680-25684 (county control of streams and
floodwaters}, 54152 ("local agency” action for flood relief); Health and
Safety Code Section 2270(d){mosquito abatement district may raise banks);
Streets and Highways Code Section 965 (coumty stream improvements for highway

~17-
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protection); Water Code Sections 12934(3)(state water development projects),
8110, 8126 (county stream improvements), 8590{a), 8631 (Sacramento-San Joagquin
Drainage District), 50930, 50932 (reclamation district).

Roads, highways, boulevards, streets, alleys. The authority to condemn

for roads, highways, boulevards, streets, and alleys duplicates suthority con-
tained in other sections. E.g., Sts. & Hwys. Code §§ 104 (state for state
highvay), 941-943 (county for county highway), 25050 (joint highway district);
Govt. Code § 38304 (city for extra-urban highways); Sts. & Hwys. Code § 4090
(county for streets); Govt. Code §§ 37353, 39934, Lohol(a); Sts. & Hwys. Code
§ 4090 (city for stréets); PuB. Res. Code §§ 5157 (county for boulevards),
5301 {city for boulevards), 5541-5542 {regional park districts for boulevards);
8ts. & Hwys.Code § 26113 (boulevard districts). For a discussion of the

right to condemn for byroads, see Comment to subdivision 6 infra.

Public mooring places for watercraft. The authority to condemn for public

mooring places for watercraft is continued in other sections. See discussion
under subdivision h.iEEEi? relating to the authority to condemn for wharves,
docks, and plers. See also, e.g., Govt. Code §§ 39961(b)(authority of city
to acquire property for public mooring places for watercraft), 26301({b)
(authority of ecounty to mcquire property for public small boat harbors),
50701 (authority of "local agencies" to acquire property for marinas and

small craft harbors).

-18.
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Public parks, The authority to condemn for public parks, including parks

and other places covered by water, is continued in other sections. Where other
sections authorize the condemnation of land for parks, that authorization
includes submerged lands and water rights for parks of all types, including
aquatic parks. See Eminent Domain Code § 101 ("property" defined). cf.

Govt. Code § 61600{e)("park"” includes “aquatic park").

The State Department of Parks snd Recreation is authorized to condemn
property for the state park system. Pub. Res. Code § 5006. Cities may condemn
for public parks. Govt. Code §§ 38002, 38010, 39732, LOMOL(b). Counties may
acquire property interests for public parks. Govt. Code § 25353; Pub. Res,
Code § 5157 (this section authorizes cnly "purchase,"” "lease," and "gift"
acquisitions; however, the authority to acquire, combined with the general
power of the county to condemn for its proper functions--Govermnment Code
Section 25350.5--enables the county to make use of the power of eminent
damain for park purpcses). In addition, cities and counties may acquire
land for state parks (Pub. Res. Code § 5150), and counties may acquire land
for federal parks (Pub. Res. Code § 8402). . R

Special districts having the power to condemn for public parks
include community facilities districts (Covt. Code §§ 61600(e), 61610},
public utilities districts (Pub. Util. Code §§ 16k0k4, 16463),

recreation and park districts (Pub. Res. Code §§ 5782.2, 5782.5;

-19-
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but see Sections 4#700-L479l--districts with powers not including eminent
domain), and regicnal park districts (Pub. Res. Code §§ 5541-5542).

All other public uses. The authority to condemn for all uses

guthorized by the Legislature is superseded by Section 300 of the Eminent
Domain Code, which provides that a legislative authorization of condemna-
tion on behalf of & particular purpose constitutes a declaration that that
purpose is a public use. This rule is applicable to legislative authori-
zations to any person, not merely to counties, incorporated cities, cities
and counties, villages, towns, and their inhabitants, as previously
provided in subdivision 3.

Costs of public improvements. The provision formerly found in sub-

division 3 that the mode of apporticning and collecting the costs of
public improvements was to be in the manner provided in their authorizing
statutes is not continued, With the repeal of Section 1238 of the Code
of Civil Procedure, the only public use declarations that exist are in
particular stetutory authorizations, which carry with them any applicable

financial limitations on the construction of improvements.

«20a
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Subdivision &4

Wharves, docks, piers, chutes, booms. The authority to condemn for wharves,

docks, piers, chutes, and booms is continued in other sections. Cities,
counties, and citles and counties may provide harbors and construct any struc-
tures necessary or convenient to promote commerce and navigation. Govt. Code
§§ 39901(a), 39962, 54309(g), 54309.1(e), 54340, 54341; Sts. & Hwys. Code

§§ 5101(m) and 5102. These entities may also condemn for authorized uses.
Govt. Code §§ 25350.5 and 37350.5. See also Govt. Code § hohoh{d)-(£). The
authority of special districts to condemn for wharves, docks, plers, chutes,
and booms is expressed in their enabling legislation. Public utilities may
condemn for wharves, docks, piers, chutes, and booms. Harb. & Nev. Code

§ 4009; Pub. Util. Code § 619. Private rersons that are not public utilities
may not condemn property for these purposes.

Warehouses. The authority to condemn for warehouses is contimyed in
other sections. Cities and counties have general authority to condemn for any
proper function. Govt. Code §§ 25350.5 (county), 37350.5 (city). As to ware-
houses operated in connection with a harbor, see the sections cited above in
connection with wharves, docks, piers, chutes, and booms. See also Clark v.
Los Angeles, 160 Cal. 317, 323, 116 P. 966, 968 (1911). Since cities and
countles have general authority to condemn for proper city or county functions,
they may condemn for a warehouse if they have general authority to construct

and operate such warehouse. Contrast Ios Angeles v. Koyer, 48 Cal. App. T20,

192 P. 301 (1920){city may not condemn for warehouses apart from wharves
absent express suthority), the rule of this case not being contloued.
The suthority of special districts to condemn for warehouses 1s expressed

in their enabling legislation. See, e.z., Harb., & Nav. Code §§ 6075, 6076,

g
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€077.3 (Harbor Districts); Harb. & Nav. Code §§ 6295, 6296, 6307 {Port Districts);
Harb. & Nav. Code §§ 6895, 6896 (River Port Districts); Harb. & Nav. Code

§§ 7147, 7149(b), (c){Small Craft Harbor Districts). Privately operated public
warehouses that are public utilities may condemn property. Pub. Util. Code

§ 623. Private persons that are not public utilities may not condemn property
for this purpose.

Ferries. The authority to condemn for ferries is continued in other sec-
tions. Cities, counties, and cities and cdunties are fully authorized to
acquire and maintain public ferries. See, e.g., CGovt. Code §§ 39731, 39963,
54301, 54309(e), 54340, 54341; Sts. & Hwys. Code §§ 1750-1757. These enti-
ties may condemn to carry out their functions. Govt. Code §§ 25350.5, 37350.5.
A privately owvned public ferry system is a common carrier (Pub. Util.

Code § 211{b)) aund may not operate unless granted a franchise by the
Department of Public Works or by the city within which they provide service.
Sts. & Hwys. Code §§ 30800-30902. See also Civil Code §§ 528-531. As common
carriers, the ferries are also public utilities (Pub. Util. Code § 216)

and may condemn property. FPub. Util. Code § 620,

Bridges. The authority to condemn for bridges was enacted in 1872,
based on Sections 9 and 10 of an act concerning_zgll bridges. C(Cal. Stats.
1855, Ch. 147, p. 183, amended Cal. Stats. 1864, ch. 196, p. 192. For legis-
lative intent, see 2 Cal. Code Civ. Proc. Ann. § 1238 at 102, n. 5 { Baymond
& Burch 1872}, The word "toll" was deleted at the time the authorization for
bridges was inserted in subdivision 4. As it relates to bridges generally,
this authorization is superfluous, for under Streets and Highways Code Sec-
tion 23, "highway" includes bridges; hence any authorization to condemn for
highways includes authorization to condemn for bridges. See Comment to sub-

division 3 supra. See also Sts. & Bwys. Code §§ 1300-1404 {county bridges).
20,
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As it relates to toll bridges, the authority of public entities to
condemn is continued in other sections. See Sts. & Bwys. Code §§ 30400-
30413 (California Toll Bridge Authority); Sts. & Bwys. Code § 27165 (County
Bridge and Highway Districts); Sts. & Hwys. Code §§ 31000~31010 {Gold Rush
Parkway). Private toll bridge corporations {defined in Public Utilities
Code Section 237) are a public utility. Pub. Util. Code § 216{(a). They
may not operate without a franchise granted by the Department of Publie
Works. Sts. & Hwys. Code §§ 30800-30873; see also Civil Code §§ 528-531.
Their authority to condemn is not continued since it is state policy to
acquire and own all toll bridges and, ultimately, to eliminate all toll
charges thereon. Sts. & Hwys. Code § 30001. See alsc Comment to former
Code Civ. Proc. §§ 1264.1-126%.9 (condemnation of toll bridge franchises).
If the power to condemn property for a privately owned toll bridge is to
be granted, it should be granted by a specific statute.

Toll roads. If the power of public entities to condenn property for
toll roads is to be provided, it should be expressly stated by statute.

The authority of private corporations to condemn for toll roads is
not continued. A private toll road must be granted a franchise by the
Department of Public Works (Sts. & Hwys. Code § 30800) unless the fran-
chise was granted prior to August 14, 1929 (Section 30811). Under

Streets and Highways Code Section G02, at the expiration of a franchise to

-23-
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run a toll reoad, the road becomes public with no need for compensation. BSee

People v. Davidson, 79 Cal. 166, 21 P. 538 (1889); People v. O'Keefe, 79 Cal.

173, 21 P. 539 (1889). Mo evidence has been found that the Department of
Public Works has granted franchises for toll roads; under modern conditions,
there appears to be no need to contimue the authority of private persons to
condemn for such roads. See alsc Comment to former Code Civ. Proc.
§§ 1264.1-1264.9 (condemnation of toll road franchises).

Byroads. The authority to condemn for byrcads is superseded by other
sections. See the Comment to subdivision 6 infra.

Plank and turnpike rcads. The authority to condemn for plank and turn-

pike roads is discontinued as obsolete. This provision was enacted in 1872,
based on Section 15 of an act authorizing the formation of private corpora-
tions for the comstruction of plank or turnpike roads. BSee Cal. Stats. 1853,
Ch. 121, p. 169. See also the discussion in 2 Cal. Code Civ. Proc. Ann.

§ 1238 at 102, n. 5 (Haymond & Burch 1872). This act was repealed years ago.
Moreover, any plank or turnpike roads that existed at the time of repeal
would have since become free public roeds upon the explration of the private

franchise to collect tolls. See People v. Auburn & Yankee Jim's Turnpike Co.,

122 Cal. 335, 55 P. 10 (1898).

Paths or roads for bicycles, tricycles, motorcycles, other horseless

vehicles. The authority to condemn for paths or roads either on the surface,

elevated, or depressed for the use of bicycles, tricycles, motorecycles, and

other horseless vehicles duplicates other provisions and is not contirmed.

This provision was added to Section 1238 in 1897 to provide an express grant
~Dla.
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of authority to condemn for public ways for driver-propelled and self-
propelled vehiclss. The apparent reasoning behind this addition was that
the authority to condemn for roads contained in subdivision 3, having been
enacted in 1872, applied only to horse-drawn vehicles. This reasoning is
not sound, however, for the authority to condemn for "roads" includes the
authority to condemn for public ways for all types of vehicles and non-

vehicles. See Muscolino v. Superior Court, 172 Cal. App.2d 525, 34l P.2d

773 (1959)(pedestrian and equestrian trails). Thus, the authority to con-
demn for bicycle, and the llke, paths and roads duplicates general authority
to condemn for roads found in other sections and is repealed as unnecessary.
See Comment to subdivision 3 supra.

In addition to the general authority found in other sections to condemn
for romds, there is added special authority to condemn for bicycle and
other paths separate from automotive thoroughfares. 3See, e.g., Sts. & Iwys.
Code §§ 951 (county may construct "sidepaths" along highways), 5101(b), 5102
(city and county construction of sidewalks and parkways). See also

Vehicle Code § 21207 (bicycle regulations not to be construed to deny right
to construct bicycle lanes). But see Sts. & Hwys. Code § 105.5 (state may
construct pedestrian and bicycle paths but the right of eminent domain
nct available).

Steam, electric, and horse railroads. The authority contained in sub-

division 4 to condemn for “steam, electric, and horse railrocads"” is discon-

tinued. (These words are not to be read in series with any other uses or
w25
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qualifications~--e.g., "putlic transportation”--contained in subdivision 4.

San Francisco & San Joaguin Valley Ry. v. Leviston, 134 Cal. 412, 66 P. h73

{1901); Central Pac. Ry. v. Feldman, 152 Cal. 303, 92 P. 849 (1907)). The

grant is obsolete because such railroads have largely been replaced by raill-

roads using diesel-powered locomotives. Further, railroad corporations are

given the power of eminent domain by Section 611 of the Public Utilities Code.

See also Pub. Util. Code §§ 7533 (additional tracks), 7535 (railrcad inter-

sections), 7536 (railrcad crossings). Cf. § 7508 (right of eminent domain

in transferee of railroad corporation). Cities may condemn for facilitiee

in aid of railroads and other public utllities. Gowt. Code §§ 39790-39794.
Irrigation. The authority to condemn for irrigation is continued in

other sections. Where other sections authorize the acquisition of "property"

for irrigation, the authorization subsumes particular types of property,

such as those mentioned in subdivision 4: canals, ditches, dams, poundings,

flumes, aqueducts, and pipes. See Eminent Domain Code Section 101 {"property”"

defined). See also Stratford Irr. Dist. v. Empire Water Co., 44 Cal. App.2d

61, 111 P.24 957 (1941 ){property an irrigation district may condemn).

The power of any local agency authorized to supply irrigation to condemn
property is continued generally in Qovermment Code Sectiomns 54309{a), 543L0-
54341 (local agency includes city, county, city and county, municipal or
public corporation or district). In addition, numerous special districts are
specifically authorized to condemn for irrigatiom. See, e.g., Govt. Code
§§ 61600, 61610 {commnity services districts); Water Code §§ 35600 (California

water districts), 31040-31044 (county water districts), 55370 {county waterworks
26
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districts), 22425, 22455 (irrigation distriets), 50903 (reclamstion districts).
In addition, a water corporation, as & public utility (Pub. Util. Code

§ 216; .s€e also Civil Code $% 548-552) may condemn (Pub. Util Code § '618) for

irrigation purposes (Pub. Util. Code § 24Q). This is.a valld public use.

See Gravelly Ford Canal Co. v. Paope & Talbot Land Co., 36 Cal. App. 556, 178

P. 150 (1918); compare former Code Civ. Proc. § 1238.5 {eminent dogaln
for irrigation).

Public transportation by water. The authority granted by subdivision b

to condemn canals, ditches, dams, poundings, flumes, aqueducts, and pipes for
public transportation is not continued. This grant of authority was enacted
in 1872 primarily for the benefit of private capal transport companies and
is obsolete,

Condemnation authority for public transportation by water is provided by
other statutes. Any water carrier may condemn for terminal facilities. Pub.
Util. Code § €22. See also Pub. Util. Code § 620 (certain common carriers by |
water may condemn property necessary for transportation purposes. See also i
Harb. & Nav. Code §§ 4150-4153 {county may acquire towpath easement along |
navigable streams); Govt. Code § 39900 (city may construct deep water canal,
watervay, or water facilities for transportation purposes.

Supplying mines with water. The authority of private persons to condemn

for canals, ditches, dams, poundings, flumes, aqueducts, and pipes for supply-
ing mines with water is of doubtful constitutionality and is not continued.

See lorenz v. Jacob, 63 Cal. 73 {1883); see also former subdivision 5, infra.

Public entities and public utilities have adequate ccndemnation authority. See

discussion of their authority in other portions of the Comment to this section.
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Supplying farming neighborhoods with water. The authority granted in

subdivision 4% to condemn canals, ditches, dams, poundings, flumes, aqueducts,
and pipes for supplying farming neighborhoods with water is not contimed

since 1t is superflucus. Although this grant of authority has been held to be
a public use, it_has also been construed to be a grant of authority for irriga-

tion purposes. See Lux v. Hagein, 69 Cal. 255, 4 P. 919, 1C P. 674

(1886). As a conseguence, those public entitles authorized to- supply: irriga-
tion {see discussion ahove) are likewise authorized to pupply farming neigh-
borhoods with water. e
This grant of authority could be interpreted as bestowing an added power
upon private farms to condemn for their own use. As such, it has been held
to be a private use; in order for a private person to condemn to supply irri~
gation to farming néighborhoods, he must become in essence & public utility,

offering to supply every person in the farming neighborhood he services.

Lindsay Irr. Co. v. Mehrtems, 97 Cal. 676, 32 P. 802 (1893); Iux v. Haggin,

69 Cal. 255, 4 P. 919, 10 P, 674 {1886). As a consequence, water corporations,
which are public utilities (see discussion above), have adequate authorization
to supply farming neighborhoods with water. In addition, farming nelghbor-
hoods may obtain their irrigation through the mechanism of mutual water
companies (see discussion below), which have the power of eminent domain.

Pub. Util. Code § 2729. Also many special water districts have condemnation
guthority. Compare former Code Civ. Pree. § 1238.5 (eminent dcmein fer

irrigation).
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Drainage. The authority provided by subdivision 4 to condemn for drain-
ing lands is continued in other sections. Wiere other sections authorize the
acquisition of "property” for drainage purposes, the authorization includes
property and interests of all types, including the types listed in subdivision
k: canals, ditches, dems, poundings, flumes, aqueducts, and pipes. The
authority of various entities and utilities to coademn for drainage is set
out in the Comment to subdivision 3 supra. Generally, the authority to pro-
vide for drainage overlaps the authority to provide for sewerage, reclamation,
and fleod control. TFor a compilation of statutes authorizing condemnation
for sewerage, see Comment to subdivision & infra. For statutes relating
to reclamation, see Comment immediately below. For flood control, see Comment
to former Section 1238.6. See also stream improvements, subdivision 3 supra.

Reclamation. The authority granted by subdivision 4 to condemn for

reclaiming lands is continued in other sections. Where other sectlons author-
ize the acquisition of "property” for reclamation of land, the authorizaticn
extends to all types of and interests in property, including but not limited
to the types mentioned in subdivision 4. canals, ditches, dams, poundings,
flumes, agueducts, and pipes.

The authority of the state to condemn for reclamation is coutinued in
Government Code Section 15853. See alsc Water Code § 8593 (Reclamation Board).
The authority of cities and counties to condemn for reclamation is continued
in Government Code Sections 25681.1 (counties) and 38901 (cities). See also

Redwood City v. Moore, 231 Cal. App.2d 563, 42 cal. Rpbr. 72 {1965). The

authority of special districts, if amy, %o condemn for reclamation is contained
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in their grants of power. See, e.g., Water Code §§ 31040-310L4 (county water
districts), 35600 (Californis water districts), 43500 (California water storage
districts), 50930 (reclamation districts).

Private persons do not have authority to condemn for reclamation.

Although reclamation of land is a public use {cf. Reclamation Dist. No. 511

v. Superior Court, 151 Cal. 263, 90 P. 545 {1907)), reclamation by private

persons of land for their own benefit remains g private use. While a water
corporation may condemn for "reclamation,™ it is clear that reclamation of
water only ls authorized rather than land reclamation. See Pub. Util. Code
§ 240,

Generally, the authority to provide for reclamstion of land overlaps with
the suthority to provide for drainmage. 3See discussion of the authority to
condemn for drainage immediately above, and under subdivision 3 supra. 3See
also former Section 1238.6 (eminent domain for protection, preservation,
reclamation of land, flood comtrol).

Floating logs on nonnavigable streams. The authority to condemn for

canals, ditches, dams, poundings, flumes, aqueducts; and pipes for floating
lumber on nonnavigable streams is of doubtful constitutionality and is not

continued. See 51 A.L.R. 1199 (1927); Cf. People v. Flk River M. & L. Co.,

107 Cal. 221 (1895). See also former subdivision 11 infra.

Mutual water company. The authority of a mutual water company to condemn

for water, water rights, canals, ditches, dams, poundings, flumes, aqueducts,
and pipes for irrigation of lands serviced by the company is continued in

Public Utilities Code Section 2729. See the Comment to Pub. Util. Code § 2729.
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Extraterritorial condemnation for domestic and irrigation water. The

grant of authority for any municipality, corporation, or person that supplies
water to the public or to any neighborhood or community for domestic use or |
irrigation to condemn land with wells and water adjacent to it is not con-
timued because it is unduly restrictive.

A runieipality, or any local public entity, mey condemn proverty beyond
its territorial limite, regardless whether that property is adjacent or whether
it consists of lands with wells and water if the right to condemn is expressly
granted by statute or is necessarily implled as an incident to one of its
other statutory powers. Bminent Domasin Code § 490. With regard to the right
of & municipality to condemn property beyond its jurisdictional limits in
aid of supplying water for domestic use and irrigation, municipalities are
expressly granted the right by statute. See Govt. Code § 54%341. In addition,
absent such a provision, the power of extraterritorial condemnation would
be necessarily implied as an incident of the power to supply water. See City

of No. Sacramento v. Citizens Util. Co., 192 Cal. App.2d 482, 13 Cal. Rptr.

538 (1961). See also Eminent Domain Code § 490.

The limitations on the extraterritorial condemmation rights of special
districts, if any, are expressed in their particular authorizing statutes. See,
&.g., Vater Code §§ 35628 (Californie water districts), 71694 (municipal water
districts).

4 corporation or person that supplies water to the public for domestic use
or irrigation, of course, may no longer condemn at all unless it is a water

corporation--a public utility--or a mutual water company. See discussion
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above. There are no restrictions upon the locations in which a water COrpo-
ration or any public utility may condemm; the only limitation is that the
property condemned must be 'necessary" for the water system. Pub. Util. Code
§ 618,

Subdivision 5

Subdlvision 5 is not continued. It is clesr from the language of the
subdivision itself, and from the statute that is superseded (Cal. Stats. 1870,
Ch. CCCCIV, p. 569), that the Legislature intended to authorize takings by
individual mine owners to facilitate the working of their mines. However, the
California courts have refused to give the subdivision its intended applica-

tion or any effect whatsoever. Sutter County v. Nichols, 152 Cal. 688, 93 P,

872 (1908); Amador Queen Min. Co. v. Dewitt, 73 Cal. 482, 15 P. Tk (1887);

Lorenz v. Jacob, 63 Cal. T3 (1883); Consclidated Channel Co. v. Central Pac.

R. Co., 51 Cal. 269 (1876). Although the courts have not held the subdivision
unconstitutional, they have invoked the constitutional doctrine of public use
to prevent any takings under the subdivision. The only possible applicaetion
of the subdivision might have been under the former Placer Mining District Act
(Pub. Res. Code §§ 24012512, repealed Cal. Stats. 1953, Ch. 1365, § 1,

P, 2935}. See Black Rock Placer Mining Dist. v. Summlt Water & Trri-

gation Co., 56 Cal. App.2d 513, 133 P.2d 58 {1943), Although the
repeal of that act did not affect the existence or powers of any
district ﬁrevioﬁaxy orgenized pursuant to the repeaied act, there are no
such digtricts presently reporting financial transactions to the State
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Controller. See Financial Transactions Concerning Special Districts in

California (Cal. State Controller 1965-66). The repeal of subdivision 5
does not, of course, affect in any way the power of the appropriate publiec
entity to provide a byroad where necessary or desirable under the Street

Opening Act of 1903. See Sts. & Hwys. Code §§ 4008, %008.1, L0go.

Subdivision 6

Subdivision 6 is superseded by Sections 4008, 4008.1, and 4120.1 of
the Streets and Highways Code. These sections provide a procedure for the
establishment of byroads--roads, open to public use, that furnish access
to an existing public road from or primarily from otherwise isolated
property--under the Street Opening Act of 1903. Private persons have no
right to condemn property for byroads. The former law was unclear, there

being no case precisely in point. OSee General Petroleum Corp. v. Hobson,

23 F.2d 349 (1927)(prospecting for oil not a use listed in Section 1238);

City of Sierra Madre v. Superior Court, 191 Cal. App.2d 587, 12 Cal. Rptr.

836 (1961)(1and developer not authorized to bring condemmation action in

name of city). Cf. Linggi v. Garovotti, 45 Cal.2d 20, 286 P.2d 15 (1955)

(private individual may condemn sewer easement over property adjoining his).

See also Sherman v. Bulck, 32 Cal. 241 (1867)("byroad” a public use for which

county could acquire property}. A private person may request the appropriate
public authority to condemn for a byroad on his behalf. See Sts. & Huys.

Code § 4120.1.
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Subdivision 7

The authority granted in subdivision 7 to condemn for telegraph,
telephone, radio,;. and wireless, and by implication other forms of com-
mnication lines, systems, and plants, to a considerable extent duplicated
other provisions. {"Wireless" duplicated "radio," the former being the
word preferred in British usage. See Websters Third New Internationsl
Dictionary (1961) at 1872, 262%4.)

The state has a teletype system (Govt. Code §§ 14710, 14711) and the
Department of Justice maintains a statewide telecommmication system for
the use of law enforcement agencies {Govt. Code § 15152). In addition, the
Department of General Services is authorized to acquire, construct, and
maintain communications systems and facilities available to all public
agencies in the state. Govt. Code § 14931. The state may exercise the
power of eminent domain on behalf of these uses and any other communication
purposes for which appropriations are made. Govt. Code § 15853.

Cities, counties, and cities and counties, as municipal corporations,
may establish and operate public works to provide their inhabitants with
telephone service or other means of communication. Pub. THil. Code
§¢ 10001-1000k, 10101; Govt. Code §§ 39732, 39790, 39792, 25350.5, 37350.5;
Sts. & Hwys. Code §§ 5101(e), 5102. Moreover, municipal utility districts

may be formed to provide their members with telephone service or other means
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of commnication. Pub. Util. Code § 12801. These districts are empowered
to exercise eminent domain to provide and maintain the facilities necessary
to afford their members the requisite means of communication. Pub. Util.
Code %§ 12703, 12771.

Private commnications companies may continue to condemm only if they
are public utilities. Telephone aud telegraph companies are public utili-
tlies that are strictly regulated by the Public Utilities Commission. Pub.
Util. Code §§ 216, 1001. These companies may exercise the power of eminent
domain to take land for almost any purpose that would facilitate communica-
tion by telephone and telegraph. See Pub. Util. Code §§ 616, 617, 233-236.

Such exercise is a public use. San Diego Gas & Elec. Co. v. Lux Land Co.,

194 cal. App.2d 472, 1k Cal. Rptr. 899 (1961). Tt should be noted that
these utilities may use the public highways for the creation and maintenance
of telephone and telegraph lines and the fixtures necessary thereto. Pub.

Util. Code § 7901. See also Pacific Tel. & Tel. Co. v. San Francisco, 51

Cal.2d 766, 336 P.2d 514 (1959)(construction by utilities amounts to state
franchise); Sts. & Hwys. Code §§ 117, 5101(e)(location of structures of fix-
tures in public rights of way); federal "Post Roads Act" (discussion in

1 P. Nichols, Eminent Domain § 2.15 (1964)).
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Subdivision 8

Insofar as subdivision 8 authorized condemnation by public entities,
it was unnecessary. Cities have general condemnation authority for
connection to sewer systems. E.g., Govt. Code §§ 37350.5, 38900, 4OLOk.
See also Govt. Code §§ 39040, 55003, 54340; Health & Saf. Code §§ 5001, 5008. ;
founties also have general condemnation suthority for connection to sswer
systems. E.g., Govt. Code §§ 25350.5, 25825. See also Health & Saf. Code
§§& L7h0, L4760 (county sanitation districts)}. The authority of an incorporated
village or town to condemn for sewer purposes is the same as that of a city.

See Govt. Code § 20 {"city"” includes "incorporated town"}.

Unincorporated towns, villages, and small settlements have no authority
to condemn, but there are a nuwber of methods by which sewer service can be
provided in these areas., For example, the county may condemn for a sever
system on their behalf. Govt. Code § 25825. The county may form a county
sapitation district on their behalf. Health & Saf. Code § 4711. A city
may form an improvement district on their behalf. Health & Saf. Code
§ W61Lk.b. A sewer maintenance district may be formed. Health & 5af. Code
§ 4870. In addition, 25 persons in any county mey form s sanitary district
with the power to condemn for sewage. Health & Saf. Code § 6514%. A

municipal utility district may be formed. Pub. Util. Code 8% 12703, 127T71.
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The authority of the state and of any college or university to condemn
for sewage from its buildings is continued elsewhere. The state may condewn
for any purpose specified in legislation making funds available for a projecﬁ.
Govt. Code § 15853. The University of Celifornid, the state college system,
and nonprofit higher education institutions may condemn property ngcessary
to carry out any of their functions. Edue. Code §§ 23151, 23619, 30051.

See slso the Comment to subdivision 2 supra. . ;u
Under prior law, private persons were authorized to con@%gp for the con-

nection of bulldipgs with city or county sewer mains. See Linggl v. Qarovotti,

45 cal.2d 20, 286 P.2da 15 (1955)}. This authority is not continued. Instead,
a private person may request the public entity that operates the sewer system
in his vicinity to make the connection for him and to condemn an easement or

other property if needed for that purpose. See Health & Saf. Code § L967.

A sewer system corporation, s a public utility, is authorized to condemn

property. See Pub. Util. Code § 62L.

Subdivision 9

Subdivision 9, which was enacted in 1891, is obsolete. Traction
engines and roed locomotives--essentially steam powered locomotives which
ran on wheels rather than tracks--have long been considered collector's

items. See Clymer, Album of Historical Steam Traction Engines (1949);
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J. Fisher, Road Locomotives, 31st Annual Rep. of the Amer. Inst. of the
City of New York 1870-1871 at 877; Gilford, The Traction Engine 18L2-

1936 (1952).

Subdivision 10

Subdivision 10 is superseded by Bection 615 of the Public Utilities
Code which grants the power of eminent domain to pipeline corporations.

See the Comment to Section 615.

Subdivision 11

Subdivision 11 is repealed as unnecessary.

The suthority of public entities to condemn for guarrying is not
affected by the repeal of subdivision 11 and is continued in other
provisions. See Sts. & Hwys. Code § 10U(c) and Govt. Code § 39793.

The authority of logging railroads to condemn is valid only to the

extent that the rallroads are common carriers. See Great Northern Ry. v.

Superior Court, 126 Cal. App. 575, 14 P.2d 899 {1932); cf. Cal. Const.,

Art. I, § 14 (last sentence). This authority is continued in Public
Utilities Ccde Secticn 611.

Byroads servicing private lumbering or quarrying property may no longer
be condemned by private persons. See former subdivision 6 supra. Cf.

Sts. & Hwys. Code §§ %008.1, 4120.1.
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Insofar as quarrying, lczging, and lumbering are businesses carried on
by private perscns for private profit, the attempt to grant the right to
condemn for rights of way servicing those businesses is of doubtful
constitutionallity and is not continued. See former subdivision & supra

{logging). Cf. former subdivision 5 and Comment thereto supra (mining).

Subdivision 12

Bubdivision 12 is superseded in whole by othér provisions. Where
other sections authorize the acquisition of "property,” tae authorization
subsumes particular types of property, such as those mentioned in subdivision
12: canals, reservoirs, dams, ditches, flumes, aqueducts, pipes, cutlets,
buildings, and "all other improvements.” See Eminent Domain Code § 101
{"property" defined).

Subdivision 12 authorized condemnation for generating and transmitting
electricity to supply power, light,and heat to individuals and corporatioms,
both public and private. This grant of authority duplicated, and was
broader than, that found in subdivision 13.

The power of local public entities to condemn for these purposes
is continued in other sections. E.g., Sts. & Bwys. Code §§ 5101(e),

5102, 10010, 10100(b}, 10101-10102 (cities and counties); Govt. Code §% 39732,

39750-39792 {cities); Pub. Util. Code § 10002 {municipal corporation}.
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The power of special districts to condemn for the purposes listed above
also is continued in other sectiomns. E.g., Pub. Util. Code §§ 12703, 12801
(municipal utility district), 1640k, 16461 (public utility district); Water
Code § 22115, 22456 (irrigation districts). See also Pub. Util. Code
§§ 8101-8134 (joint operation by irrigation district snd public utility);
Govt. Code §§% 55300-55367 {joint city, county, sanitation district project
for electric lines).

The power of private persons generally to condemn is not continued.
However, a public utility may condemn to generate and transmit electricity
for the purposes listed above. See Pub. Util. Code § 612.

Tn addition, insofar as railromds and "tramways' are common carriers,
their authority to condemn in aid of their operations is continued in

Public Utilities Code Sections 611 and 621.

Subdivision 13

Subdivision 13 is superseded in whole by provisions of other sections.
Where other sections authorize the acquisition of "property,"” the author-
ization subsumes particular types of property, such as those mentioned in
subdivision 13: electric lines, works or plants, lands, buildings, rights
of any character in water, or "any other character of property.” See

Eminent Domain Code § 101 ("property” defined).
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Insofar ss sutuivieken 13 specifically authorized takings for future
use, 1t is continued in the Eminent Domain Code; the authority to condemn
for a particular purpose includes authority to condemn for the proper
development and control of that purpose at the time of the taking of the
property as well as in the future. Eminent Domain Code § hoo. See also
§ 401 for limitations on acguisition for future use.

Subdivision 13 authorized condemnation for generating, transmitting, and
distributing electricity to supply power, light, and heat to local publie
entities or their inhabitants. This grant of authority duplicated, and was
narrower than, that found in subdivision 12. For a listing of statutes
authorizing condemnation for- these purposes, gee. Comment to subdivision 12

supra. . - - -

Subdivision 1h

Subdivision 1Y% is unnecessary because all public entities that operate
cemeteries have specific puthority to condemn for cemetery purposes. The
state's suthority appears in Government Code Section 15853. The cities'
authority appears in Government Code Section 37350.5. See also
Health & Saf. Code § 37681. The authority of public cemetery districts
is in Health and Safety Code Section 8961. Private cemeteries are not

authorized to condemn property. See Health & Saf.:Code § 85060.
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Subdivision 15

Subdivision 15 is superseded by Sections 14770 and 53030 of the

Govermment Code,

Subdivision 16

Subdivision 16 is obsolete and merely duplicates other specific grants
of condemnastion authority.

A1l public entities that might utilize the power of eminent domain for
fair or exposition purposes are specifically granted the power of eminent
domain. Specific grants are made to the state (Govt. Code § 15853), cities
{Govt. Code § 37350.5; see also Govt. Code § 50331), counties {Govt. Code
§ 25350.5; see also Govt. Code §§ 25900-25908), aistrict agricultural
associstions (Govt. Code § 15853; see also Agri. Code § hO51), and citrus
fruit fairs (Govt. Code § 15853; see also Agrl. Code § 4701). Private
fair corporations (e.g., Civil Code § 620) do not have the power of eminent
domain.

With the repeal in 1949 of all special constitutional grants in aid of
private expositions, subdivision 16 became obsolete. {The subdivision was
enacted in 1911, spparently as a grant of eminent domain power to the Panama-

Pacific International Exposition Company. See former Cal. Const., Art. XI,

T
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§ 8Ba.) But see County of Alameda v. Meadowlaxk Dairy Corp., 227 Cal. App.2d

80, 38 Cal. Rptr. 474 (2964){subdivision 16 relied upon to authorize condemna-
tion by a county for fair purposes on the theory that the Constitution grants
to counties a tax-exempt status which is a "thing of value . . . authorized
by the Constitution” within the meaning of subdivision 16). However,
subdivision 16 is no longer necessary because counties now have a specific

grant of condemnation authority. Govt. Code § 25350.5. See also Govi. Code

§§ 25900-25908.

Subdivigion 17

Subdivision 17 is in part discontinued and in part superseded by
provisions of other sections. Where other sections authorize the acquisition
of "property," the authorization subsumes particular types of property, such
as those mentioned in subdivision 17: works or plants, lands, buildings, and
all other improvements, rights of any nature in water, or property "of any
character necessary for the purpose.” See Eminent Domain Code § 101
("property" defined). The authority to condemn for a particular purpose
includes the authority to condemn all property necessary for the proper
development and control of thai purpose at the time oﬁ the taking of the
property, as well as in the future. Fminent Domain Code § L0O; see also

§ 401, for limitations on acquisition for future use.
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The authority granted by subdivision 17 to condemn property necessary for
the generating, transmitting, distributing, and supplying refrigeration to
any county, city and county, incorporated city or town, or irrigation
distriet, or the inhabitants thereof is not continued. The provision has no
apparent present application. There is no statute regulating the incorporation
or operation of "refrigeration" companies. Hence, there is no justification
for continuing a general condemnation authority for refrigeration. Insofar
as a railroad company, for example, supplies "refrigeration” in connection
with the transportation of property (see Pub. Util. Code §§ 209,

210), such company can condemn necessary property under Public Utilities
Code Section 611.

The authority granted by subdivision 17 to public entities to condemn
property necessary for generating, trapsmitting, distributing, and supplying
gas, heat,and power is continued in other sections. B.g., Sts. &

Owys. Code §§ 5101(1i), 5102 (Improvement Act of 1911--gas), 10010, 10100(c),
10101-10102 (Municipal Improvement Act of 1913--gas, heat, power);

Govt. Code § 39732 (cities--gas, heat, power); Fub. Util. Code §§ 10002
(municipal corporation--heat, power), 12703, 12801 (municipal utility"
districts), 16404, 16461 (public utility districts). See also Comments

to subdivisions 12 and 13 supra, relating to electrical pover. For the
authority of irrigation districts to condemn for electrical power, see

Comments to subdivisions 12 and 13 supra.

Lo
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The authority granted by subdivision 17 to private persons to condemn
property necessary for generating, transmitting, distributing, and supplying
gas, heat, and power is continued to the extent the Private person is a
public utility. See Comments to subdivisions 12 and i3 supra for power of
electrical corporations to supply electrical power. A gas corporation (see
Pub. Util. Code § 222) may condemn property (Pub. Util. Code § 613) for its
gas plant (Pub. Util. Code § 221). See also 15 U.S.C. § TL7(£)(h){1964) (Ratural
Gas Act--condemnation by public utility in interstate commerce). A heat
corporation (see Pub., Util. Code § 224) may condemn property (Pub. THil. Code

§ 614) for its heating plant (Pub. Util. Code § 223},

Subdivision 18

Subdivision 18 is superseded by Section 304 of the Eminent Domain Code,
providing general authority to condemn property necessary for protective pur-
poses. This general authority permits condemnation to provide for the culture
and growth of trees along highways without the 300-foot limitation formerly
found in subdivision 18. Under Bminent Domain Code Section 304, a condemnor
may take any property "necessary" for protective purposes. See also Streets
and Highways Code Section 104(f), which authorizes the taking of property by

the Department of Public Works.
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Subdivision 12

gubdivision 19 duplicated authority found elsewhers in the codes to
condemn for fish comservation purposges. The power of state agencies to
condemn is found in the general authorization of Government Code Section
15853 and the more specific grants to specific agencies. E.&., Water
Code §§ 253, 11900; Fish & Game Code §§ 1120, 1301, 1345, 1348, See State

v. Natomes Co., 239 Cal. App.2d 547, 49 Cal. Rptr. &4 {1966). The authority

of counties to condemn is found in Goverrmen: Code Section 25350.5; see also
Fish and Game Code Sections 1150 and 13100. The authority of special districis,
if eny, is to be found in their particular authorizing grants. oSee, 2.8.,

Monterey County Flood Control and Water Conservation Dist. v. Hughes, 201 Cal.

App.2d 197, 20 Cal. Rptr. 252 (1962), in which the district's power to
condemn Tor recreational purposes wags upheld based upon & general condemna-
tion power in its authorizing statute plus policy statements in the Water
Code that fish and wildlife values, both econamic and recreational, were

to be given consideration in any flood control or water conservation program.
Private persons do not have the right to condemn for fish conservation

purposes.

Subdivision 20

Subdivision 20 is superseded by provisions conferring adequate condemna-
tion aubhority on all public entities authorized to operate airports. See

Govt. Code §§ 26020 (counties), 50470 {cities, counties, cities and counties);
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Pub. Util. Code §§ 21633 (State Department of Aeronautics), 22553 {airport
districts); Harb. & Nav. Code App. 1, §§ &, 5, 27 (West Supp. 1967)(San
Diego Unified Port Distriet). Insofar as subdivision 20 way have authorized
condemnaticn for airport purposses by private persﬁns (see 9 Ops. Cal. Atty.

Gen. 187 {1947)), it is not continued.

Subdivision 21

Subdivision 21 was unnecessary because it merely duplicated:express
grants of the power of eminent demain given the agencies engaged in slum
clearance and low-rent housing by other statutes. Thus, housing authorities,
which may be activated within any city or county, may condemm property for
slum clearance, construction of low-cost housing, or construction of farm
labor camps. Health & Saf. Code §§ 34240, 38325, 36059(1). See also
Health & Saf. Code §§ 34874, 34875, 34879 (limited dividend housing corpora-

tions). The addition of Sections 35167-35171 to the Health and Safety Code

to grant condemnation authority to cammunity land chest corporations (nomprofit

corporations formed under Health and Safety Code Sections 35100-35237 to
provide "housing in rural and suburban areas for familles of low incame"}
provides all of the agencies covered by subdivision 21 with adequate con-

demnation authority.

Subdivigion 22

Subdivision 22 is superseded by Section 622 of the Public Utilities

Code.
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Code of Civil Procedure § 1238.4 (repealed)

Sec. . Bection 1238.4 of the Code of Civil Procedure is repealed.

1238'h7~-Subéee%-te-%he-gre?isiens-ef-;hia-title;-the-righ%—ef
enirent-denain-may-be-exereised-in-behaif-of-the-follewing-pubiie
EG_EE%

Fublie-buiidings-and-greunds-for-convention-and-exhibition-halisy
trade-and-industrinl-ecentersy-auditerivncy-epera-housesy-mseie-halle
and-eentergy-and-related-faeilities-for-publie-aesembliy-~ineluding-ofE-
street-mebor-vehiele-parking-plaeces~-and-property-recessary-ar- conven-

tents-for-ingregs-thereto-oy-egreas-therefromy

Comment. Section 1238.4 was added to the Code of Civil Procedure in
1955, apparently to guthorize counties to condemn for the purposes listed.
Compare Government Code Section 25351.3(a), enacted simultapeocusly with
Section 1238.4, granting counties the authority to construct and acquire
land for such public assembly facilities. For this purpose, Section 1238.4
is repealed as no longer necessary, for a county may condemn for any proper
county function. Govt. Code § 25350.5.

To the extent that Section 1238.4 may incidentally have authorized other
entities to condemn for the purposes listed, it is superseded by other sections.
Generally, the state may condemn for public buildings and grounds for any of
its activities. See Comment to subdivision 2 of former Section 1238. It
should be noted, however, that the Department of Commerce may not exerclse
the power of eminent domain on behalf of California World Trade Centers. Govt.

Code § 832h. ITS
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Citlies may condemn land for public assembly and convention halls as
well as for public buildings and grounds generally. GJovt. Code § 37501.
See Comment to subdivision 3 of former Section 1238 of the Code of Civil
Procedure. In addition, cities {and counties) méy construct exhibition halls,
historical museums, and art galleries. Govt. Code § 50331. The power of
eminent domain is available for these purposes. Govt. Code § 37350.5.

District agricultural associations and citrus fruit fairs (and counties)
may construct recreational and cultural facilities of general public interest.
Bus. & Prof. Code § 19630.5. For a compilation of statutes authorizing the

power of eminent domain for fair and exposition purposes, see Comment to sub-

division 16 of former Section 1238 of the Code of Civil Procedure.

Although public assembly facilities are a public use (see, e.g., Los

Angeles County v. Anthomy, 224 Cal. App.2d 103, 36 Cal. Rptr. 308, cert.

denied, 376 U.S. 963 (1964)), private persons may not condemn for that use. ;

See former Section 1001 of the Civil Code and Comment thereto.

The authority contained in former Section 1238.4 to condemn for off-
street parking servicing public assembly facilities 1s repealed because it
duplicates broader and more general authority to condemn for off-street park-
ing. See Comment to former Section 1238.1 of the Code of Civil Procedure.

The authority contained in former Section 1238.4 to condemn for access
to public assembly facilities is repealed as unnecessary. The rigﬁt to

condenn for public assembly facilities has inherent in it the right to pro-

vide for ingress to and egress from the facilities. See Eminent Domain Code

Section 304,
4.
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Code of Civil Procedure § 1238.5 {repesled) &

Sec. . BSection 1238.5 of the Code of Clvil Procedure is repealed.
l238151»—Irrigatiearis—aapabiie-ase-ia—behaif-ef—whieh-the—right

ef—emineat—demain-maybbe-exereiseé-pursaaa%-te—%his-titlev

Comment. Section 1238.5, declaring irrigation to be a public use, is
repealed as unnecessary. All public entities authorized to supply irriga-
tion to the public have adequate independent authority to condemn for that
purpose. See Comment to former Section 1238, subdivision 4 (irrigation
generally, and for various specific purposes, declared to be 2 public use).

Irrigation is a public use only so long as it is offered to the public. See

Gravelly Ford Canal Co. v. Pope & Talbot Land Co., 36 hCal. App. 556, 178 P.
150 {1918). Private persons may not condemn for:this purpose. See former
Civil Code § 1001 and Comment thereto.' However, a mutual water company does
have the power of eminent domain for irrigation purposes. See Pub. Util.

Code § 2729 and the Comment to that section.
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Code of Civil Procedure § 1238.5 (repealed)

Sec. . BSection 1238.6 of the Code of Civil Procedure is repealed.

3238v6+--Subjeet-to-the-provisions-of-this-$itles~the-right-of
eminent-demain-may-be-exereised-in-behalf-of-the-following-publie-ysess

i -~Preteetiony - preservaiiony-or-reelamation-of-1andy -whether
eevered-er-uneovered-by-vakery-againgk-the-everflow-or-ineursion-of
water-e?-the—%hrea%—thereef;-ey-agains%-the—effeete—ef—subsiéenee-ef
the-eurfaeé-efmsaié-iana;—as—hy-eenstrueting-leveea-sr-by-fillingy

dikiingy~-draining-or-other-appropriate-remediai-methed~

Comment. Former Section 1238.6 was emacted in 1957 to declare as a
public use the protection, preservation, and reclamation of lands subject to
flooding or subsidence. This declaration is no longer necessary because the
scheme of the Eminent Domain Code is to eliminate a listing of general public
uses and to rely instead on specific legislative authorizations
to condemn. Generally speaking, the state (Govt. Code § 15853),
cities (Govt. Code § 37350.5), and counties (Govt. Code § 25350.5)
may condemn for any of thelr functions. Special districts may condemn if ex-
pressly authorized to do so. Private persons may not -condemn. for this purpose.

Specific authority for the above-named entities to preserve, protect, and
reclaim lands subject to flooding or subsidence can be found in numercus sec-
tions. See, g.g., Water Code §§ 12579, 12861 (flood control policy declara-

tion), 8300-830k (floocd control by Department of Water Resources), 8590-8596,
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8619 {flood control by Reclamation Board), 8000-8061 {flood control by cities),
8100 {flood control by counties), 8110 (flood control by county-formed districts),
50930 {flood control by reclamation districts), 70150 {flood control by pro-
tection districts). See mlso Pub. Res. Code §§ 3315-3347 (land subsidence
in 0il and gas pool areas), 6303 {flood control policy declaration); Health &
gaf. Code §§ 4602.4{e), 4627 (flood control by municipal utilities); ‘Govt. Code
§§ 25680-2568L (flood control by countles}.

The authority granted in former Section 1238.6 overlaps the authority
of governmental entities to condemn for drainage, 1and reclamation, stream
improvements, and sewerage. For compilations of these statutes, see Comments

to subdivisions 3, 4, and 8 of former Section 1238.
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Code of Civil Procedure Section 1239.2 (repealed)

Sec. » Sectlon 1239.2 of the Code of Civil Procedure is repealed,

3239+2~--Airepace-above-the-surface-of-properiy-or-an-air-encemens
in—sueh-airsﬁaee-may—be~aequi§éé—under-this-%itle-by-a-eeua%y;-eity-er
airpey%-distriet-iﬁ—saeh-t&ki&g-is-neeessafy—te-ﬁreteeé-the-agyreaehes
ef-pRy-aivpert-from-the-ereroachnent-of - ctruetures-or-vegesabie-life-of
euek-height-or-charaeter-as-te-interfere-with-or-be-hasardons-te-the

uge-of-gueh-airpors~

Comment. The substance of former Section 1239.2 of the Code of Civil

Procedure is continued in Public Utilities Code Section 21652.
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Code of Civil Procedure Section 1239.3 (repealed)

1239131--Aipspaee-abave—%he-surﬁaee—es-ysepefty-er-aa-aiF-easemeat
in—sueh—aiyspaee-say-be-aequiyeé-uné5§~this-title-by-a-eeunty;—eity;
pert-éis%riet,-er-airyert-distriet-if-sueh-taking-is-neeessa;y-te-pre-
viée—an-area-in-whieh—exeessive-neise;-vibratiea;-éiseemferty-iaeea-
veﬂieﬂae-ar-interfereaee-wibh-the-use-aad-engeyseat-eﬂ—real-preperty
ieeated-adaaeeat-te-er-in-the-vieiﬁity-ef-aﬁ-ai?gert-and-any-reduetien
in-the-market-value~ef-real-ﬁrsgerty-by—reasea-therae?—will-eeeur-thsaugh

the-egeratiea—ef-aireraﬁt-ts—éné-ﬁrem-the-airpestv

Comment. The substance of former Code of Civil Procedure Section 1239.3

is continued in Public Utilities Code Section 21652.
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Code of Civil Procedure Section 1239.4 (repealed)

Sec. . Section 1239.4 of the Code of Civil Procedure is repealed.

123G +L~--Where-neeessary-to-pretect-she-appreaches-of-any-airpers
from-the-enerea ehment-of -gEruetures-or-vegetable-1ife-of-sueh-a-height
or-ebaraeter-as-to-interfere-with-or-be-hasardeus-to-the-use-af-gueh
airporiy-iand-adjaceni-toy-o¥-in-the-vieinity-ofy-such-airport-may-be
aequired-under-this-sitle-by-n-eouniys-eidy-or-airpors-distriet-reserv-
iRg-to-the-former-owner- thereef-an-irrevoeablie-free~-1ieence~-te-use-and
eeeupy-sueh~land-for-all-purposes-exeept-the-ervection-or-maintenanee-of
struetures-oxr-the-growth-sr-maintenanee-of-vegetable-1ife-above-a-eer-
tain-preceribed-heighi-or-may-be-aequired-by-a-ecuntyy-elsy-or-airport

digtriet~din-Feoae

Comment. The substance of former Section 1239.4 of the Code of Civil
Procedure is continwed in Public Utilities Code Section 21652. The right
under former Section 1239.4 to take a fee interest or a fee with an
"irrevocable free license" reserved to the original owner is continued under
Section 21652 of the Public Utilities Code which permits the taking of a fee

or any lesser interest.
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Code of Civil Procedure Section 1240 (repealed)

1240+ --The-private-property-whick-may-be-baken-ander-this-sible
ineiudegs

tr-~All-resd-preperby-belenging-se-any-persens

2r--bards-belenging-be-this-statey-ineluding-side-and-submperged
taRdsy-net-vithin-the-corporate~linite-ef-any-eitys-or-eity-and-countyy
or-to-any-aeuRiyy-ineerporatod-eity;-or-eiby-and-countyy-village-er
towny-not-apprepriated-Lte-semo-publie-uses-previdedy-that-ail-1645k-ard
Béth-seetéaas;-beth-saﬁveyed-aﬂd-unsufveyedg-awneé-by—the-atate-e?-tha
United-Statesy-whiek-may-new-ar-may-herveafier-be-ineluded-within-tha
exteriap-beuadapias-ef-a-aatienal-?sservatieng-er-a?-a-reserve;-er-withiﬁ
she-exberior-bodndarics-of-tards-withdrawa-Ffrom-pubtia-entryy~shati-be
and-hereby-are-withheld-frem-the-oporabicn-of-thia-tisle-and-shall-nes
be-coudenned-~-ao-against-the-state-ep-the-Unibed-Stabens

31--Prepe?tf-a§prep?ia%ed-%s-§ublie~useg-but-sueh-gfeéerty-shali
a@t-be-taken-unless-for-a-Hore-Reecensary-publie-use-than~that-to-whieh
is-has-already-beon-apprepriaied;-prevideds-that-where-any-suek-prepersy
has-been-co-appropriated-by-any-individunl-fivp-ovr-private-corporations
she-use-sheveof-for-a-stabte-highway-or-a-publie-sirent-ar-highway-of-$he
ssatey-or-a-eouRtyy-eity-and-ceuniyy-ar-incorporated-eity-or-tavay-Jnins
highvay-distriedy-or-the-use-thereaf-by-the-state-er-a-aeantyy-eity-and
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Geuntyy-inesrporated-~eity-er-towny-joinb-highvay-digbricby~or-iveigatien
ay-HMdHieipak-wabap-dishriet;-for-fhe-pams-public-purpose-te-whink-it-kag
bashi-ge-gpprepriated;-or-fer-any-other-prbiie-purpese-shali-bo-deomed-were
Heeessary-Hue2s-than-the-public-der-se-which-gueh-~properiy-nag-already
keen-appropriateds -and-provided-furihers-that-whepre -preperty
atready-spprepriated-so-a-pubite-uge-or-purposes-by-any-person;-fim
or-private-cerporations-is-soaght-to-be-taken-by-the-states-n-conntys
eity-and-conntyy-incorpopatad-city-oretowny-joint-highway-districhy
tprigation-or-munieipal-vwater-distriety-for-anothar-public-use-or-purpes,
which-is-consistent.with-the-centinuance-of-tha-usc-of-such-preparty
er-jeme-porsion-thereof-for-gueh-exiating-purpese;-to-the-game-axtens
as-guch-property-is-then-ussdy-or-to-a-tess-or-modified-2xtents;-then
the-right-to-use-such-property-for-such-propesed-publtic-purpose;-in
common-with-~auek-othay-gae-ar-purposes-etther-aa-thean-extstings ~or-to
a-less-er-medified-extenty-may-be-Saken-by-the-statey-such-eeunty;-eity
and-countys-incorporated-city-or-towns-joint-highway-districts-or
trrimasion~or-muntcipad-yater-district;-and-the-courd-may- fix-the-terma
and-conditions-upon-vhich-sueh-property-may-be-so-takeny-and-the-mannzye
and-extent-of-the-usa-thereof-for-cach-of -such-publiic-purposes;-and-may
ardey-she-vemoval-er-releeabioR-of -aRy~-s5iructuresy-or-inprovomant s-Lthare-
an.or-thereen,-so-far-as-pay-bo-required-by-such-commen- HEG~~-Bus
properiy-appropriated-to-the-use-of -any-county,-city-and-countiy,-incorpe~
rated-city-or-towns-or-munteipal-water-distriess-may-net-be-taken-by

any-other-countys;-city-and-county;-incorporated-city-or-towns-or
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manisipal-water-districts-vwhile-sueh-propersy-is-so-apprepriated-axnd
used-fer-the-public-purpescs-fer-vwhiek-it-has-been-se-apprepriateds
h.--Pyegsrty-apgﬂegféateé-ts-aﬁy-Eahlie-uae-by—aﬁy—irrigatieﬁ
distriaty-may-be-taker-by-anether-irrigation~dissvici-feor-anothes
publio-use-and -purpesty-whick-is-conaisteni-with-the-vge-of-suskh
preperiy-for-such-oxisting-purposse-to-the-some~exbent-as--sush
preyepty-is-thea-uéedi-previéed;-tha%-the-right-te-aaeh-limiteé-aae
in-gemmoR-shatl-ireiude-tho-right-te-eniargey-change-or-impreve-the
preperiy-seo-taken;-provided-furdhery-that-sueh-enlargementy-ehange-ox
improverent-shatl-net-intorfare-with-the-original-uee-er-aRy-REECBHAFY
extoRsioR-oP-enlarEemont -of~suekh-usay
Gr--Franehises-fer-any-pubiie-ability;-and-all-kinds-of-prepesdy
af-aRy-Rabure-whatseever-ugedy-either-during-the-axistenese -af-or-ad
the-sernination-of-datd-franehipgey-to-supply-and-furnish-the-serviea-psf
sueb-publie-uiilitys-but-sueh-franchise-er-prepovriy-gheil-not-be-taken
exeepi-fer-a-HePe-pecessary-publie-usas
6r--All-rightg~of-way-for-any-and-ail-the-purpeses-mentioned-ir
Scetien-1238y-and-any-and-all-struetures-and-iHproveReRts-eny - ovEFy
aeros-or-aleng-gueh-rights-of-vayy-ard-the-lande-held-ar-used-in
eoRpegsieR-therewisk-shall-be-subjeci-to-be-eoRRecied-withy-erossed -ow
intersceted-by-or-eHbrased-vithin-ary-ether-righé-ef-way-er-imprevementsy
e¥-giruebures-theresns~-They-shali-nlap-be-subjeet-to-a-timibed-ugay-in

sermen-wWith-the-oiner-theraef;-whon-peesssary;-buk-guch-ueesy-erns8ingiay

-58-



CODE OF CIVJL PROCEDURE § 12L0

Tentatively approved Séptemher 1971

interseetions;-and-eenneetions-shall-be-made-in-meAney-mect-cempatible
with-the-greasess-publie~benefit-and-leass-privabe-injusys
fr--Ali-elasses-of -privase-propersy-net-crumerated-may-be-taken
feor-pubiie-uge;-when-ouskh-saking-is-authorized-by-Lair
8+--Preoccedings-to-condone-lands-bolenging-to-shis-gtate-axe
hereby-authoriseds-and-musé-be-mainiainnd-and-cendueted-in-she-same
HaHRer-as-are-sthor-condemnation-procecedings-provided-for-in-this
titles-onecpby-5hat-in-suek-proccedinga-the-suEmens -and -a-copy-of-the
eemplains-must-be-gervod-en-tha-Covernery-Atterney-Coeneralz-aud-4ke

Btate-kards-CommiBsion-ef-shin-gtasay

Comment.. Section 1240 is superseded by the provisions listed below.

Section 1240 Eminent Domain Code

Paragraph le = = « o @ = = = = = - - See §§ 101, 303

Paragraph 2= = = = = «w = « w « = = = See [Public Resources Code § 7994]
Paragraph 3= = = = = = = = = « = « = See §§ 450-456, LTO-UTL. See also
Paragraph 4= = = = = = = =« = = = = = Seg ;§3h70-h71. See also § 113
Paragraph 5= = = = = = = =« = = = = = See §§ 450-L456, See also §§ 101, 303
Paragraph 6= = = = = = = =« = = = = = See & 470-471. See also §§ 101, 303
Paragraph 7= = = = = = = = = =~ « = « See §§ 101, 303

Paragraph 8- w « = « o 4 2w - -« & [to be determined later]
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Code of Civil Procedure Section 1241 {repealed)

12431 .--Before-preperiy-ear-be-takeny-it-must-appenszs

2---That-the-use~ta-whieb-i4-is5-4o-be-applicd-is~n-use-autherized
by-Lavws

d+--That-the-taking-ig-Recaesary-to-such-uses -provided~when-the
beard-of-a-sanitary-dictriat-or-tha-board-ef-direciers~-of-an-irrigation
distriety-of-a-transit.-districty-of-a-ropid-transit-dictriciy-of-a
publie-uitisy-disbriety-nf-a-eounty-sanitatien-distriety-ox-of-a
watep-distriob-or-the-legislabive-bedy-of-a-ecuntyy-eity-and-eeuntyy
op-an-ineerperated-eity-er-tewny-or-the-geverning-beard-of -a-sekesl
distrigty-phaliy-by-regetuticn-er-ordinance;-adopted-by-vote-af-two-
shirvde-eof-all-ids-membersy-have-feund-ard-determined-ithat-she-publie
interesi-and-neeesgity-require-the-acquisitions-eonatruction-or
gempiesiohy-by-adek-eouRtyy-eity-aRrd~-eountys-er-ineerperaied-eity-or
sown;-er-gehool-distriet -or-canisaryy~trrigation;-traRatty~vapid
srapsids-pubiie-ubilibyy-eounty-sanitationg-er-vater-distriebq-af-any
prepesed-publie-ubitityy-or-apy-pubiie-imprevementy-and-that-the-preporby
deseribed-in-sueh-regelytion-or-erdinanee-ia-necegsary-therefory-aueh
rocelution-or-ordinance-ghali-be-eonelugive-evideneces-{n}-ef-the-publie
neeessity-of-such-prepesod-public-usility-er-publie-improvemensi-{b}
that-suek-prepersy-is-neeessary-therefor;-and-fe)-that-sueh-prepesed
pubiia-utility-er-publia-improvemeni-is-plarped-or-teecated-in-the-nanney
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whieh-witl-be-most-eampatible-with-the-greatesi-pubiie-geed;-and-tha
ioast-private-~-injarys-providedy-that-onid-reselubion-or-evrdinqase
shalti-Reb-Be-suek-eoR2tusive-avidenee-in~the-enge-of-the-saking-by
aRy-gedatyy-eity-and-eounty;-er-inzerperated-eity-er-tewns-or-cekast
disbriet;-or-cenitarys-irrigations-Sransitq-rapid-tranaiss-publie
wkititys-eourty-egapitasisny-or-wvater-district;-af-preperty-Ltecated
eutsido-of-she-torritorial-limita-theraais
Jr--if-already-apprepriated-te-ceme-pubiie-usey-thai-she-publiae
Wgg-ef-whick-it-ie-te-be-gppiied-is-a-meore-recessary-public-use j-providedy
that-where-such-properiy-hac-beer-so-appropraated-by-shny-individanly
firm-or-private-cerporation-the-use-thereaf-for-a-publie-streci-ar
highway-ef-she-S8tatey-a-apuREyy~eity-aRd-eoEREY s~ oF-aRy - iRcorperatad
aity-or-towny-or-joinb-highway-distriets-or-the-use-shereof-by-sha
Statey-a-eouniyy-eity-and-ceunty -or-any-ineorperatod-eity-or-tovRy
ow-jeink-highway-distriety-or-a-munieipal-vwater-disivict-or-an
irrigation-distriety-a~-tvansis-distriety-a-rapid-transit-diagtriet;-a
public-usility-distriety-or-a-vwabter-digtriet-for-the-gamns-purpeses-$s
whigh-it-has-been-appropristed-er-fer-any-pubiie-purpsoses;-shatl~be
docmed-a-Here-neeessary-use-than-ihe-publie-use-se-vkhich-suek-preperty
haa-been—alreaéy-ap?repriatedg»ané—previded;-fartber;-tha%-§re§ef%y-e£
eny-ehawaebery;-whebhar-alrendy-appreprinted-to-public-aee-er-nes;
ipeludipg-atl-righta-of-any-nature~in-watery-evRed-by-aay-perseny-Firm
er-private-cerperation-may-be-taken-by-a-ceurtys-eity-and-county;
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er-any-ineerperated-eity-opr-ewn-or-by-a-runieipal -vater-diotriet;-e¥
an-irpigebien-distriet;-a-transit-digtriety-a-ropid-transib-distriets
a-publie-ubitity-distries;-or-a-vwater-digbriet;-for-the-purpese-of
suppiving-waters-er-eleetrieity-for-povwers-Ltighting-or-heating-purpesss
$o-sueh-ecounbys-eity-apd-countyy-or-incorporated-oity-or-teWny~oF
HuRiedpal-water-districty-or-an-irgigatien-distriet;-a-transit-diskriesy
a-rapid-trapsit-distriedy-a-publie-utility-districd-or-a-waker-dinsPietsy
er-she-inhebitants-thereef; -or-for-the-purpose -of-supPiyiRE~any-oshes
pablie-utility;-er—?ey-ang-ethe?—publie-uaer--Ané~sueh—takiﬂg—may-be
mades-eikher-to-furnish-a-geparase-and-digtinet-supplty-ef-sueh-vakery
apnd-guak-cleetrioity-for-powers-Lighiing-or-heating-purpesesy-er-se
previde-fer-any-gueh-separate-and-distinet-other-publie~utitity-or-othew
publie-ugei-to-Furrish-suek-a-suppiy-er-provide-for-apy-gueh-other-publie
wkiltiby-or-othar-publie--use-in-eonjunetieon-vwith-any-other-aupply-o¥
with-gay-other-public-utility-ev-other-public-ase-thas-may-have-been
theretofore-provided-fer-or-that-may-thereaftor-be-provided-for-in-ce
supPiying-er-providing-for-sueh-counsy;-eity-and-ceunty;-or-ineerporated
eity-er-towns-or-muanieipal-water-disiriet-or-an-irpigation-distriesy-a
trapsit-distriesy-a-rapid-tranait-disgkrict;-a-publie-usitity-disgtriesy
ar-a-watar-distriety-er-the-inhabitants-thercef;-er-in-conjunetion-with
aRy-ether-supply-or-with-any-ether-publie-ubilisy-or-ether-pubkie-use
shat-may-have-been-sheretofore-determined-upon-or-shat-may-thereafter
be-determined-upeR-in-seeordanee-with-taw-by-the-peeple-of-ary-sueh
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SpuRiyy~eaiy-and-eodnbyy-inecorperated-aity-or-5evE-er-EaEisipAT ~-vAteY
distriet-or-an-irrigation-diskriety-a-trancit-distriety-a-rapid-trapait
distrinby-a-public-ubility-digtriety-or-a-wakor-districi~--Hathing
boroin-certained-shall-be-gchstrucd-gs-in-any-way-Limiting- guck-rights
ag-may-b¥-given-by-any-ether-taw-of-this-State-so-aountiany-citios
and-countiesy-ineorporated-eities-or-towas-er-manieipal -water-distrieks
er-iprigatien-distriets;-transit-dictrietey-rapid-trancit-diatriatesy
publie-ytiliby-distrietsy-or-waber-distriess~
But-private-preperiy-apprapriabed-to-the-uge-of-any-county;-edisy
and-eouniys-ineorperated-eity-or-teWny-or-BuRieipal-water-digtriesy-op
arrigation-dictriets-or-transit-distrieks-or-rapid-tranpit-digtriety-ow
publie-ubitity-digsricby-or-vaber-distriety-nay-net-be-faken-by-any
ether-countyy-eity-and-eeuniy;-ineerporeted-eity-er-tovwas-er-munieipal
digtriets-or-irrigaticn-distriesy-or-sraneit-distries;-pr-rapid-transis
distriety-op-public-uility-diptricty-ar-water-digirieks-while-gueh
preoperty-is-se-apprepriated-and-used-for-the-public-purpeses-far-vwhieh

tt-hag-been-so-apprepriateds

Comment. Section 1241 is superseded by provisions of the Eminent

Domain Code indicated below.

Section 1241 Eminent Domain Code

Paragraph L - = = = =« = = = o = = o = « §§ 300, 301

Paragraph 2 = = = = =« = = =@ = = = = « - 8§ 302, 310-313

Paragraph 3 = = = = = = =« = « = -« - - §§ 450-U56. See also § 113.
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Code of Civil Procedure Section 1241.7 {repealed)

3243 -F¢-~{a)--Except-as-provided-in-subdivision-{b)y-netwithstanding
aay-etheyr-provicisn-of-18y-$o-the-eonirary;-the-Ffaet-thai-propersy-is
appropridted-fer-publie-uge-as-a~gtatey-regicnaly- eouRsyy-or-eity-park
er-reeveation-aresy-er-wiidiife-or-vaterfovwl-panagement-aren-as-~presonily
es8sabiished-by-the-Beparimeni-of-Fish-and-pfame-pureuati-ia-5eetion-15625
ef-the-Fich-and-Bape~Codey-or-histeorie-oite-inelnded-in-the-Nationad
Regigter-of-Historie-Places-or-siote-registered-tandrarkey-o¥-a8-a8
ceolegical-reserve-as-provided-for-in-Artiele-U-{ conmeneing-with-Beetion
1580)-of-Chapter-5-of-Pivision-2-of-the-Fich-and-Gape-Codey-establishes
a-rebustable-presunpiion-af-1ts-having-becr-approprinted- for-the-best
and-meei-neeesgary-publie-uses--Fhe-presunpiicn-establicked-by-this-gee-
£ien-ig-a-presusption-affeeting-the-burden-cf-proofs

fB)~-When-property-cppreprinted-for-a-publie-use-ag-a-giatey-regionaly
eourtyy ~0or-eity~park-or-reereation-aress-or-vitdiife-er-vaterfovi-manage-
PeRt-avea-as-presently-esiabliiched-by-the-Bepariment-of-Fich-apd-Came
pureuani-to-Beetion-1525-of-the-Fich-and-Gane-Codey-or-historie-site
ineluded-in-the-National-Register-ef-Higtorie-Placeas-or-state-vegistered
landparicy -or-ag-an-eenlogieal-reserve-as-provided-for-in-Artiele-l-

{ eemmeneing-with-Geetion-15807-of- Chopter-5-of-Divicion-2-ef-the-Fich-ard
Game-Codes-is-86ugh%-£6-be-aequired-for-siate-highvway-purposesy-and-sueh
perl-er-reereaticnal-aresy-or-wildiife-or.-vaterfovWl-naniagelent-areay-oy

histerie-sitey-or-eceoalogieal-recerve-was-dedieated-4o-or-eciabliished-for
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£9r~p&?k-er-reereatiaaai-gurgeses,-af~as-a—wiiélife-ey-wa%erfevi-manage-
ReRi-areay-or-as-a-histerie-site-ineluded-in-the-National-Regisker-of
Héstafie-Plaees-ef»B%ate—registereé-laﬂdﬁ&rks;—er-aa-an-eee&egiea}
reserve-as-previded-fer-in-Arsiele-l-{ cormeneing-with-Seetion-1580)-ef
€hapter-5-of-Bivisien-2-of-the-Fish-and-cCane-Cedey-prior-to-the-initiation
ef-highway—rsute—laeatiaa-s%udies;-aa—aetieﬂ-fer-dee&arateryareliefumay
be-broughs-enty-by-+the-publie-ageney-owning-such-park-o¥-recreaticnal
areay-or-witdlife-er-vaterfevl-managemeni-areay-or-historie-sites-o»
eeeiegieal—reserve-in—%he—supe?ier—eeurt-%a-éetermiae-%he-questien—e£
whieh-pubiie-use-is-the-bect-and-mest-neeeseary-publie-use-for-sueh
preperiy---bueh-aciien~for-deelaratory-relief-shall-be-filed-and-cerved
withia—l29-daysqa£ter-written»aetiee-te-the—pablie-ageﬁey-ewniag-sueh
park-or-eeolegieal-reserve-by-she-California-Highway-Conmiscion-that-3
propesed-route-or-an-adepied -route~ineludes-park-land-er-reereational
area,—er-a-wilé&ife-er-wa%erfavi-managemea%-area,-er-an—histarie-si%e;
er—an—eeelegieai-reserve-awneé-by—that-ageaeyq--{B-saeh-deelaratefy
velief-aetiony-the-reselution-ef-the-commission-shall-noi-be-conelusive
eviieaee-af-the-ma%ters—se%-fer%h—in-See%ien-lgs-ef—the—S%ree%s-asﬂ-High—
ways-Eeder--Bueh-aetion-for-deelavatory-relief-shall-have-prefevence
ever-ali-ether-eivil-aetions-in-the-matter-of-setiing-the- same-for-heay-
iRg-er-irial-to-the-end-that-any-such-action-chall-be-guiekiy-heard-and
determined.--If-an-aetien-for-deelaraiory-vrelief-ig-neot-filed-and-gerved
within-sueh-130-day-peried;-+the-right-to-bring-euch-aetion-ia-waived-and
the—previsieas—e?-subéivisiea—(a}-shall-ae%—applyv—-Whea—a-deelara%efy
~65-



CODE OF CLVIL PROCEDURE § 1241.7

Tentatively approved September 1971

relief-petiony-with-~recpeet-to-sueh-properiy-beiag-songhi-for-highway
purpesesy-may-not-be-broughi-pureuani-te-this-subdivisions-the-pro-

vigiens-of-subdivisien-{a)-ef-thic-seetion-ghall-nei-applyy

Comment. Section 1241.7 is superseded by Section 455 of the Fminent

Domain Code and Section 103.5 of the Streets and Highways Code.

-H6-
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Code of Civil Procedure Section 1241.9 {repealed)

1043 +9---{a)- -Exeepi-ns-provided-in-subdivisien-{ b);-netwithetarnding
any-othey-provisien-of-lav-te-the-epntraryy-the-faet-thas-propevrty-is
swaed-by-a-nenprofit-orgenisaiion-eeniributions-so-vhich-are-deduetibie
for-atabe-and-federsl-income-ax-purpeses-under-the-lavw-of-thig-gkate
and-of-the-United-Btates-and-having-she-primary-purpose-of- preser»ving
areas-in-their-natural-eondition;-and-that-sueh-propersy-ic-open-te-the
publie-cubjeet-to-reasonable-rectrictions-and-is~appropriatey-and-used
enelusivelyy-for-the-precervation-of-Rative-planigy -or-pative-animaley
sneludingy-but-nos-iimited-toy-mArmalsy-birdoy-and-Barine-lifey-or-bictie
eepmMnitiesy-ar-geologieal-oy-geographicat-formations-of-cedentifie-or
edueational-interest;~and-further-thai-such-properiy-is-irrevoeably-dedi-
enked-to-cuek-uses-86-that-uvan-liquidationy-disseiutiony-or-abandeonment
of-or-by-the-ownery-sueh-properiy-wili-be-distributed-eniy-te-a-fundy
foundationy-e¥-eerpersiion-vhose-properiy-ig-iikewise-irrevocabiy-dedi-
eated-to- sueh-usesy-or-t6-a-goveranenial-ageney-kolding-1and-for-such
usesi-establickes-a-rebuttable-presuppiion-ef-its-having-been-approprinted
for-the-bept-and-most-necessary-publie-nses--The-presumpiion-establiched
by-this-seetion-is-a-presumpiien-affeciing-the-burden-of-proof-

{b}--When-properiy-deseribed-in-subdivision-{a)-is-seught-te-be
aequivred-fer-sbate-highway-purposesy-and-cueh-property-vas-exetusively
deveted-to-a-uce-or-uses-deseribed-in-subdivision-faj-prior-to-the-inidin-
tion-of-highway-reute-1ocatien-studiesy -an-aesion- for-declaratory-redief

may-be-brought-only-by-such-nerprefit-organisation-ovRing- sueh-property
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in-the-superior-ecurt-so-desernine-ithe-guestion-of-vhich-publie-use-is
the-best-aRd-Ho8%- AECeHBAFy-publie-use-for-such-property+--Such-getion
fer-deelaraiory-reiief-pghali-be-filed-and-served-within-120-days-afier
writben-notiee-to-the-nonprofit-organization-owning- such-property-by
the-€alifernia-Highway-Conmigsion-that-a-propesed-rouie-or-an-adeopied
veute-inelvdes-cueh-properiy-owned-by-that-organisations -previded-shat
gueh-written-notice-necd-only-be-given-to-nonprofit-erganivations-that
areg-pr-file-with-the-Regisivrar-of-charitable-Trusta-of-thin-siate~--In
suel-deelarstory-reiief-aetiony-the-regelusion-of-the-eopmission-ghail
aat—beweaaelusive—eviéeaee-ef-the-matters-set-ferth—in«Seetien—iQS—ef
the-Btreets~and-Highways-todey-~Such-aeiion-for-deelaratory-relicf-chall
have-preference-over-aill-ether-givil-aetione-in-the-matier-of-gesidng
the-aetion-for-hearing-or-irial-te-the-end-that-arny-cuch-setion-chall-be
gutelly-heard-and-determinedy-~Ef-an-aekion-for-deelaratory-relief-is
aet-filed-and-served-within- suek-220-day-pevrind -the-right-se-brisg
sueh-aetion-is-vaived-and-the-provisions-of-subdivision-{a)-shall-res
appiyr--When-a-dectaratory-relief-oetionyr-with-respeet-bo-cuch-property
being-soughs-for-highvay-purpesess ~-may-noi-be-brought-pursuant-to-this
subdivisiony-ihe-provicions-ef-subdivicien-{a)-ef-thic-ceetion-oshall-net

apply~

Comment. Section 1241.9 is superseded by Section LS54 of the Eminent

Domain Code and Section 103.5 of the Streets and Highways Code.
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Code of Civil Procedure § 1245.L4 {repealed)

12k5-by--Whenever-in-any-procceding-breught -undor-this-tisle-in
Whieh-any-munieipal-eerporation-is-the-plaintiff-it-is-seught-te-oon~
demn-te-publie-use-aay—land-e?-any-;eaainéar;-reversiea,-easement,—e;
ethey-estate-thereiny-whiek-land-is-showA-upeR-ary-£filed-er-reacrded
Bap-a8-a--square’-or-other-spen-opaee-witheus-any-further-werds
speeifying-the-inbentions-nf-the-ovnera-therenf-Filing-sueh-map-with
regpeet-thereto-or-the-uses-or-purpeses-for which-the-pame-may-have
been-abapdened-s¥~dedientedy~and~-ne-deecdy-offor-af-dediention- ar-othor "
trstrument -appearc-of-veeerd-in~-the~effiee-of-the-county-resarder
phevwing-er-indieasing-she-uses-or-purpeses-£fe¥r~whieh-the-pare-may-have
beer-abandoned-er-dedieated-and-sueh-map-has-beer-ep~file-or-on-roeerd
for-mere-than-60-yearsy-she-pinintiff-moy-in-said-procceding-ceak-a
dudgment-against-the-eounty-in-whiek-the-1and-is-ioeated-and-the-inkak-
itapbs~shereef-and-agaiRst~the~Ebatbewaf-Californin-and-the-pespie
shereofy-deternining-its-ttbie-theretor-the-uces-eF~EFusssy-3F-anyy
wader-vhisk-it-holds~-the-saney-and-the-purpesas~te-which-it-may-put-the
seRes--Awtherity-is-hereby-granted-in-any-sush-proseeding-te-sue-~the
State-of-Eatifornis-and-in-any-puech-proeceding-serviee~ef«process-phatd
be-made-upen-the-Atterney-Generat-and-the-Pireator~af-ConeFal-Serviaesy

IR-any-sueh-aeticr-the-Atterney-tenersl-chall-represent-the-State-ef
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Califernin-in-its-povereign-and-in-ito-proprietary-eapacity-and-alse
the-peepie-of-the-State-gf-Califernian-as-the-baneficiarieos-of-any
$rust-under-vhiskh-said-land-isy-eF-ip-alleged-to-bey-heldr--Any-juda-
menb-rendered-in-cuch-procoeding-shall-be-eonelusive-upen-the-Stake-ef
Cazifernia-ard-the-people-thereaf-and~upon-the-aounby-irn-whieh-caid
iamd-is-loegted-and-the~inkabitante-thoreofy-if-caid-eounty-is-nade-a

party-te~paid~proceedings~

Comment. Section 12L45.4 was evidently intended as narrowly-drawn
special legislation designed to aid the City of Marysville to condemn property
known as Cortez Square and to convey it to the County of Yuba for the purpose
of erecting a county courthouse. Cf. Govt. Code §§ 50530 and 50533, and

City of Marysville v. Boyd, 181 Cal. App.2d 755, 5 Cal. Rptr. 598 {1960). As

such, it has outlasted any usefulness it may have had. See City of Merysville

v. Boyd, supra.

The right of a person asuthorized to condemn property for a public use
to name as defendants all persons public and private, known or unknown, is

continued in Eminent Domsin Code Section .
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Cods of Qivil Procedurs § 1264.1 (repealed)

See. . Section 1264.1 of the Code of Civil Procedure is repealed.

12641 ---Hhere-the-proporby-sought-te-be-condonned-is-a~Eranchias
of-1imitod-duration-fa-peltieet-inllic-on-any-bridge-er-highwayy-£ha
piaintiff-may-condenn-the~-rvighé-so-sako-snoh-franchise-aa-aef-a-fubure
datoy~-vhich-data-shati-be-speeified-in-she-eamplaini-and-in-the-judgmens

ef-eapdennationy

Comment. Section 1264.1 and its implementing Sections 1264.2-1264.6
and 1264.8, relating to condemnation of toll franchises of limited duration
as of a future date, are not continued. These sections wers of extremely
limited application and ar= presently of Llittle or not significance, for
there appear to be no existing toll bridge or toll road franchises. In
addition, these sections largely restated the rules of eminent domain that

would be applicable in their absence, 8See Work of the 1937 California Legis-

lature, 11 So. Cal. L. Rev. 1, 33-39 (1937).

For related provisions, see Eminent Domain Code Section 101 ("property”
defined); Streets and Highways Code Sections 30800 and 20810 (granting
franchises); Public Utilities Code Section 1403 {condemnation of utilities);
Cal. Const., Art XIT, § 9 (right of Legislature). See also former Code of
Civil Procedure Sections 1238(L4) and 1240(5) and Comments thereto ({condemna-

tion of toll bridges and roads, and of franchises).
, e
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Code of Civil Procedure § 1264.2 (repealed)

Sec. . BSectlon 1264,2 of the Code of Civil Procedure is
repealed.

3126k~2+--The-measure-of-damages-in-the-ease-of -a-proceeding
ecming-nder-seetion-126L+1-shaldy-exeepi-as-provided-in-seetion
1264, 35-be-the-value-of-the-rightc-granted -under-said-franchise
for-the-peried-between-eaid-date-and-ihe~expivation-of-gaid-fran-
ehigey-due~eonsideration-being-kad-so-the-burdens-ae-weli-as-she

berefitg-eonferred-by-sueh-franchiser

Comment. See Comment to former Section 1264.1.
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Code of Civil Procedure § 1264.3 (repealed)

Sec. . Section 1264.3 of the Code of Civil Procedure is
repealed.

3126k4y 34 -~ I -provicion-vas-made-in-the- Franchice-songht-to-be-eon-
demned -or-in-the-applieable-gtatnies-under-vhich-the-franchise-was
gransed-for-the-aequisition-of-said-5eli-bridge-or-toll-read-or-sais
fr&nahise-by-the-eaun%y-g;aa%ing—%he-franehiae-sr-by—the—eeuatieag
Jeintly-aetingy-in-vwhich-the-teil-bridge-ar-toll-rvead-is-situatey-on
the-payment-ef-the-fair-eash-vatue-of -said-totl-bridge-or-toid-roads
witheut-eonsideratien-ef-the-value-of-the-franchises-then-and-in-that
eveRty-in-any-preeeceding-broughi-for-the-takiing-of -guek-franehisey-she
eeppensation-avarded -shall-net-eieeed-the~-fair-easgh-vajue-of-sueh-+oil

bridge-er-toil-ready -exelusive-of -the-yalue-of-the-frarchisges

Comment. See Comment to Fformer Section 1264.1.
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Code of Civil Procedure § 1264.4 (repealed)

Sec. . BSection 1264.4 of the Code of Civil Procedure is
repealed.

126+ le--1£-a-new-trial-is-granted-or-the- judgment-is-reversed
aaﬂ—remaaéed-fer—a-nﬁv—trialg~the~§1aiﬂ%iff-shallnha?e-the-right-as
a-matter-of-course;-in-eaces-eoming-under-peetion-126l,2-so-amend
the-eemplaint-so-opeeify-a-different-date-ap- 82 whieh-gaid-franchise

ghall-be-takens

Comment. See Comment to former Section 126h.1.
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Code of Civil Procedure § 1264.5 {repealed)

Sec. . BSection 126hk.5 of the Code of Civil Procedure is
repealed.

3264-5+--If-she~defendoni-appealo-from-the- judgnent-and-the-Jjudg-
ment-is-affirmed-in-a-cage-eoming-under-Seetion-126L.1y-the-plaintifs
shali-be-ensiiled-te-have-deducked-from-the-prineipal-af-the-judgment
$o-be-paid-the-net-reeeipbo-of-toils-eoliceted-or-colieetible-from-the
dake-for-the-taking-as-apeeified-in-the- judegment~te-the-date-en-vwhieh
$ha-judguent-ef-the -veviewing-souvrt-beeomes-~-finaiy-on-shevwing-that
prier-to-the-date-speeified-for-said-taking-the-plainsiff-wae-able-£o
say-she-said- judgmernt-and-offered- to-pay-she-same-to-the-defendanty-or
inte-eourt-fer-hic-benefity-in-return-for-a-vaiver-of-$he-appeai~--The
term-Unct-receipiel-neans-the-sum-obiained-by-subiracting- frem-the
total-ameunt-of-t0lls-eollceted-o¥-ealliectible-she-amounis-aetunidy
and-peeecanrily-expended-oy-ineurred -for-the-operation-and-paincenande
of-paid-toll-repd-er-iell-byidge-during-said-pericds

Thig-seetion-doep-not-apply-in-those-eases-in-vhieh-the-piainsif¥
tales-possession-pending-appeal-pursuants-to-the-provisions-ef-Beebion
1254 -or-takes-possession-under-the-provisions-ef-Beesion-1l-of-Arsiele

f-pf-the-Constitution~

Comment. See Comment to former Section 1264.1.
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Code of Civil Procedure § 1264.6 (repealed)

Sec. . Section 1264.6 of the Code of (ivil Procedure is
repealed.

32646~ --Fo-seeure-the-deduetion-speeified-in-Seetion-136h5-she
piadptiff-mast-within-10-daye-after-the-renitiitur-is-received-from
the~reviewing-eourt-gerve-on-the-defepdant-and-£file-in-the-guperior
eguri-hig-meticn-ie-sei-fer-hearing-the-guesiion-of-the-deduetion-to
be-mader--Ify-on-she-hearing-ef-said-metieny-proof-is-made-to-the
satisfaetion~of-the-eourt-of-platntiffle-abiiity-se-payy-and-offer-teo
payy-the- judgmenty-as-speeified-in-Seetion-1264+5y-the-eourt-shall
grant-the-motion-and-chall-fFin-a~time-for-the-deteyminntion-of-the
ameunt-to-be-deduetedy ~-whieh-ameuns-ckail-be-dotermined-by-the- eours
sitting-without-a~jury-unlese-plainiiff-oar-deferdant-en-er-before-the
date~af-the-hearing-of-said-wetion-so~cet-files-wikth-the-eaurt-a
demand-ip-writing-for-a-Jjuryy-in-whiech-ease-the-said-ameunt-shali-be

desermined By -8 - JHEY

Comment. See Comment to former Section 126k.1.
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Code of Civil Procedure § 1264.8 {repealed)

Sec. . Section 1264.8 of the Code of Civil Procedure is
repealed.

326k +8+--In-any-eace-breught-under-seesion-12641y-she-plaintifs
ghali-hove~-tke-full-period-speeified-in-seetion-1251-in-vhiek-to-pay
the-Jjudgmenty-but-in-ease-the-peried-gpeeified-in-thai-geetion-expires
prior-to-the-date-gpeeified- in-the-judgmens-for-the-taking-of-gaid
franehisey-the-period-shall-be-exterded-to-and-ineinding-the-day-pre-
eeding-said-speeificd-daten

Ne-abandepment-shalil-be-implied-under-sretion-22b6a-unleda-the

dudgment-ig-rot-paid-within-ihe-time-hereir-speeifiedey

Comment. See (Comment to former Section 1264.1.
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CODE OF CIVIL PROCEDURE § 1264.9

Tentatively approved September 1571

Code of Civil Procedure § 1264.9 (repealed)

Sec. . Section 1264.9 of the Code of Civil Procedure is
repealed.
126U4=9+--In-any-aetion-fer-the-acquisition-hereunder-of-a-soll-road
o¥-toil-bridge-or-the-franchise-for-the-eolleesion-of-tollc-thercor; -the
eourt~in-whieh-suek-aesion-is-pending-shall-kave-jurisdietion-te-deter-
Hine-the-1liability-ef-the-condemning-parsy-£9-aRy-eountyy-eity-or-osher
pubiie-mandatery-for-ianes;-1iccnge-fees~-or-franchice-payments-and-40
determine-the-reversionary-rights-of -any-oueh-eountyy-eity-or-other
publie-mapdatory-in-or-to-the-franehice-or-prepersy-se-soughi-so-be
aequivedy-and-if;-and-in-the-evensy -any-eouek-1iability-be-go-determined
against-aaié-eeademniag-pafiyy-%heﬁ—aad-iarthnt-event-aarawazﬁ-shaliwbe
aade-te-sueh—eeua%y;-eity—é%-ether-publie-maaéaéery;-puréuaat-%a-the
provisiang~ef-the-lavy
Comment. Section 1264.3, relating the the Jurisdiction of the court to
determine the liability of a condemnor for taxes, license fees, and franchise
payments on, as well:as, reversionary interests of a city, county, or other
public mandatory in, a toll bridge or toll road, or franchise thereon, 1s not
contimied. The sectlon was of little or no current significance, for there
appear to be few existing private toll roads or bridges and no existing
franchises for thelr operation. Moreover, the court has general jurisdiction
to determine matters incident to the condemnatlon of property (see Eminent

Domain Code Section 5 see also former Code of Civil Procedure Section
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1247(2) and Comment thereto), as well as specific jurisdiction to determine
liability for taxes ( see Revenue exd Texation Code Section 49B6; see slso
former Code of Civil Procedure Sections 1252.1 and 1252.2 and Comments

thereto).



GOVERNMENT CODE §§ 6950-6956

Tentatively approved September 1971:

ACQUISITION OF PROPERTY BY COUNTY OR CITY
FOR OPEN SPACE

Sec. - The heading for Chapter 12 (commencing with Section 6950)
of Division 7 of Title 1 of the (overnment Code is amended to read:
Chapter 12, Purebage-of -Intereste-and-Righ$s-in-Real

Property Acquisition of Property for Open Space




GOVERNMENT CODE § 6950

Tentatively approved September 1971

Government Code § 6950 {amended)

Sec. . Section 6950 of the Govermment Code is amended to read:
6950. It is the intent of the Legislature in enacting this chapter
to provide a means whereby any county or city may acguire, by purchase,

gift, grant, bequest, devise, lease , condemnation or otherwise, and

through the expenditure of public funds, the fee or any lesser interest or
right in real property in order to preserve, through limitation of their
future use, open spaces and areas for public use and enjoyment.

Comment. See Comment to Section 6953.
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GOVERNMENT CODE § 6952

Tentatively approved September 1971

Government Code § 6952 {amended)

Sec. . Bection 6952 of the Qovernment Code is amended to read:

6952. The Legislature hereby declares that it is necessary for sound
and proper urban and metropolitan development, and in the public interest
of the people of this State for any county or city to expend or advance
public funds for, or to accept by, purchase, gift, grant, bequest, devise,

lease , condemnation or otherwise, the fee or any lesser interest or right

in real property to acquire, maintain, lmprove, protect, limit the future
use of or otherwise conserve open spaces and areas within their respective
Jurisdictions.

Comment. See Comment to Section 6953.
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GOVERNMEN. CODE § 6953

Tentatively approved Septetber 1971

Covernment Code § 6953 (amended)

Sec. . Section 6953 of the Govermment Code ie amended to read:

6953. (a) The Legislature further declares that the acquisition
of interests or rights in real property for the preservation of open
spaces and areas constitutes a public purpose for which public funds
may be expended or advanced y-and-thas-any .

LE) Any county or city may acquire, by purchase, gift, grant,

bequest, devise, lease , condemnation or otherwise, the fee or any

lesser interest, development right, essement, covenant or other con-
tractual right necessary to achieve the purposes of this chapter.

Notwithstanding Section 313 of the Eminent Domain Code, where property

is sought to be acquired under this section by condemnation, the resc-

lution of necessity adopted pursuant to Section 310 of the Eminent

Domain Code is not conclusive on the matters referred to in Section 302

Qf the Fminent Domain Code.

igl_ Any county or city may also acquire the fee to any property
for the purpose of conveying or leasing sald property back to its
original owner or other perscn under such covenants or other contractual
arrangements as will limit the future use of the property in accordance

with the purposes of this chapter.

Comment. Section 6953 is amended to meke clear that a city or county may
exercise the power of eminent domain to acquire property for open space use

under this chapter. The former law was unclear, but condemnation for open
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Tentatively approved September 1971

space probably was not authorized, Compare Note, Property Taxation of

Agricultural and Open Space lend, 8 Harvard J. legis. 158 text at n.l (1970)

(implying that condemnation was authorized) with Ops. Cal. Legis. Counsel

(Oct. 2b, 1969)(concluding that condemnation was not authorized). Compare

Pub. Res. Code §§ 5540, 5541 (authorizing condemnation by regional park district
for "natural areas" and "eéological and open space preserves"). Where property
is acquired by condemmation under this chapter, the resolution of necessity

1s not conclusive on the issues of public interest and necessity. See

Eminent Domain Code § 313(a).

The power of eminent domain provided in Sectiom 6953 will facilitate
complisnce with Section 65564 (requiring local open space plans to incorporate
an "action program" consisting of specific programs the city or county intends
to pursue in implementing its open space plan). See also §§ 25350.5 and
37350.5 (power of cities and counties to condemn to carry out city and county
functions). The power of eminent domain will also provide a means to compel
open space preservation where zoning fails. See § 65912 (open space zoning
may not be used to take or damsge property for public use without rayment of
just compensation).

For limitations on the right to acquire property under this chapter, see

Section 6955.
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GOVERNMENT CODE § 6955

Tentatively approved September 1971

Government Code § 6955 (added)

Sec. . Bection 6955 is added to the Government Code, to read:
6955. Property may be acguired under this chapter only if its
acquisition is consistent with the local open space plan adopted by the city

or county pursuant to Section 65583.

Comment. Section 6955 makes clear that cities and counties may acquire
open space or open area only 1f such ascquisition is consistent with the local
open space plan adopted pursuant to Section 65563 {requiring every city and
county to prepare and adopt, by June 30, 1972, a local open space plan for the
comprehensive and long-range preservation amd conservation of open space land
within its jurisdiction}. Section 6955 is thus merely = specific application
of Section 65566 (requiring all acquisitions of open space land to be consistent
with the local open space plan). See also Section 65567 (prohibiting issuance
of building permits, approval of subdivision maps, or adoption of open space
zoning ordinances unless consistent with the loeal open space plan).

Section 6955 parallels Section 65910 (requiring cities and counties to
adopt open space zoning ordinances consistent with the 1ocal open space plan
by Jamuary 1, 1973). By providing that, when open space 1s acquired by purchase,
condermation, or otherwise, the acguisition must also be consistent with the
local open space plan, Section 6955 recognizes that acquisition of property is

an alternative to open space zoning.
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GOVERNMENT CODE § 6956

Tentatively approved September 1971

Government Code § 6956 (added)

Sec. . Section 6956 is added to the Government Code, to read:

6956. (a)} A city or county may divert property from use as open
space or open area only after it has obtained replacement property for
the property to be diverted. Any replacement property, whether sub-
stituted or received in exchange, shall be substantislly equivalent in
usefulness and location for permanent open space or open ares as the.
property it replaces and must be held subject to all tﬁe provisions of
this chapter. Money received for property diverted from use as open space
or open area shall be used to acquire the replacement property or shall be
held in a trust fund to be used only to acguire other open space or open
area subject to the provisions of this chapter.

(b) This section applies only to property acquired under this
chapter after June 30, 197h.

{¢) This section does not apply where property or a right or
interest therein is conveyed or otherwise subjected to uses that are
compatible with its character as open space or open area and that do

not significantly adversely affect such character.

Comment.. Before copen space or cpen area may be diverted to other use,
Section 6956 requires that substantially equivalent property be acquired for
open space or open area. The eguivalent property mey be acquired, for example,
in exchange for the diverted property, by purchase with funds avallable for
open spaée acquisition, or (if the city or county uses the open space or open
area for its own public project) by public funds available for the project.
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Tentatively approved September 1971

It should be noted that the restriction contained in Section 695G is not
the only restriction upon disposal of open space property by cities and
counties. Section 05566 requires that scquisition, disposition, restriction,
or regulation of open space property be in accordance with the local open
space plan. This regulrement applies to property acguired for open space
under this chapter or under any other provision of law.

Subdivision (a). Subdivision (a) of Section 6956, which requires sub-

stitution of equivalent property, adopts the substance of the limitation found in
42 U.5.C. § 1500c {limitation on coanversion of open space to another use if
federal assistance used to acguire the open space). See also the 1970

Cumulative State Legislative Program (1969) of the Advisory CommiSsion on

Intergovernmental Relations, containing suggested state legislation ineluding

a similer limitation., For a somewhat comparable provision, see Pub. Res. Code

§ 5096.27 {property acquired by local ertity with state grant under Cameron-
Unruh Beach, Park, Recreational, and Historical Facilities Bond Act of 196L

to be used only for purpose for which state grant funds requested unless othervise
permitted by specific act of the legislature). Compare Pub. Res. Code § 5540
(authorization by voters or by act of Legislature reguired for conveyance of
property used for park purposes by regional park district).

Subdivision (b). The requirements of subdivision (a) apply only to open

space property acguired after the time cities and counties have been granted
the power of eminent domain to acguire open space. Nonetheless, the requirements
apply not only to open space acquired by eminent domain but also to such

property acquired by any cther method.
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Subdivision {c}. The reguirements of subdivision (a) do not affect the

right of cities and counties to convey Or lease open space property, Oor a

right or interest therein, under such covenants or other contractual arrangements
as will limit its future use in accordance with the provisions of this chapter.
See Section 6953. Subdivision (c¢) permits improvements in the open space area
that do not significantly adversely affect its usefulness ag open space. If,
however, the improvement significantly adversely affects the usefulness of the

open space area &s Open space, subdivision (a) is applicable.

il B e s 0 .. . S
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GOVERNMENT CODE‘§ 50485,13

Tentatively approved September 1971

Govermment Code Sectlon 50485.13 (repealed)

Sec. . Section 50485,13 of the Government Code is repealed.

50485413+ --In-any-ense-in-whiekhs--{a)-it-is-desived-fo-vemovey -Lovery
er-otherwise-terminate-a-nonconforming-ctruebure-or-uses-or-{b)-the
appreach-protection~-ReeERERYY- cARRGty ~becaHse-of ~eonetitutionai-1imita-
ticBsy-be-provided-by-airport-gening-reguistions-under-thig-ariieles-ox
fe}-it-appears-advisable-thai-ihe-necessary-approach-proieetion-be-pro~
vided-by-aequisition-ef-properiy-rights-rather-than-by-airpori-soning
regulationsy-the-eity-or-ecunty~within-whieh-the-property-or-noneonform-
ing-use-is-loerted-or-the-eity-o¥- county-owning-the-airperi-er-served-by
ii-may-aeguirey-by-parebasey-graptsy-or- eondemastion-in-the-mpnner-provided
by-she-law-under-whieh-a-eity-or-eounty-is-anihoriged-to-aeqguire-read
properiy-for-publie-purposesy-suek-aivr-righty-air-navigation-easementy
er-other-estate-or-interesi-in-the-preperiy-o¥r-apneonforning-strueture
g¥-duse-i8-quesiion-as-MEYy-be-neeessary-to-effeetuate-the-purpeses-ef-his
srtielev--In-the-ease-of-the-purehase-or-grant-of-any-propersy-or-aHy
easenent-or-egtate-ar-interesi-therein-ar-the-aeguigition-ef-the-same-by
the-pover-of-eninent-domain-by-a-eidy-or-ecounty-making-sueh-purchace-or
exereifing-sueh-povery-there-shali-be-ineluded-in-the-damages-for- the
sakingy-injury-or-destruetion-of-properiy-the- easi-sf-the-repovai-and
releeation-of-any-strueture-or-publie-utility-vhich-is-regquired-to-be

Beved-~bo-g-new-leenbicn.
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Tentatively approved September 1971

Comment. Section 50485.13 of the Government Code, granting to citles
and counties the power of eminent domain to eliminate airport hazards, is
superseded by other sections.

The power to condemn for the elimination of airport hazards is contizuned
in Public Utilities Code Section 21652. To the extent that entities were
limited in their exercise of eminent domain under Section 50455.13 to situ-
ations in which zoning would have been inadvisable or unconstitutional, the
limitation is not continued. Any entity authorized to condemn for airports
may condemn to eliminate airport hazards without limitation under Public
Utilities Code Section 21652. Tt should be noted, however, that cities and
counties are mandated to achieve this end, to the extent legally possible, by
exercise of the police power, rather than by exercise of the power of eminent
domain. Section 50485.2.

The requirement that cities and countles wvpay the cost of relocation of

__ structures when acguiring property to eliminate airport hazards is contirmed

in Public Utilities Code Section 21653.
The authority of cities and counties to condemn property outside their

limits for airport purposes ie retained in Govermment Code Section 5070,

[NOTE: The policy expressed in Section 50485.2 to encourage exercise
of the police power--rather than eminent domain--is subject to Commission

review. ]



HEALTH AND SAFETY CODE § 438.4

Tentatively approved September 1971

Health and Safety Code § 438.L {amended)

Sec. . Section 438.L4 of the Health and Safety Code is
amended to read:

438.%. The voluntary ares health planning agency, acting upon an
application originally or reviewing a recommendation of a voluntary local
health planning agency or the consumer members of a voluntary areaz heslth
Pplanning agency acting as an appeals body, and the Health Plapning Council
shall make one of the following decisions:

(a) Approve the application in its entirety;

(b) Deny the application in its entirety;

{c) Approve the appliication subject to modification by the applicant,
as recommended by the ﬁody involved.

A decision shall become final when =1l rights to appeal have been
exhausted. Approval shall terminate 12 months after the date of such
approval unless the applicant has commenced construction 3 or conversion to

8 different license category : Or an action to condemn property pursuant to

Secticp 1427, and.is diligently pureuing the same to completion es

determined by the voluntary area health rlanning agency; or unless the

approval is extended by the voluntary area health planning agency for an

additional pericd of up to 12 months upon the showing of good cause for
the extension.

Comment. Section 1427 requires that health Planning agency approval be
secured before condemnation for the constpuction of hospital facilities is
commenced. The amendment to Section L38.4L recognizes that condemnation may
require more than a year, and provides that approval may be extended at the eng

of 12 months if condemnation has been commenced and is diligently pursued.
-g1-
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HEALTH AND SAFETY CODE § 1L27

Tentatively approved September 1971

§ 1427. Eminent domain power of nonprofit hospital

Sec. +  Section 1427 is added to the Health and Safety Code,
to resad:

427, (a) As used in this section, "nonprofit hospital” means any
institution, place, building, or agency currently licensed under this
chapter to provide 2h-houwr inpatient services for the diagnosis, care,
and treatment of various physical or mental illnesses or ailments of
.humans, in multiple departments having an organized medical or medical-
dental staff, and which is owned and operated by a fund, foundation, or
corporation, no part of the net earnings of which inures, or mgy lawfully
inure, to the benefit of any private shareholder or individusl. "Non-
profit hospital” does not inelude institutions the primary purpose of
which is to provide convalescent, rehabilitative, nursing, or resident
care.

(b) Any nonprofit hospital may exercise the right of eminent
domain to acquire property necessary for the establishment, operation,
or expansion of the hospital if both the following requirements are met:

(1) A finsl and favorable decision concerning the project for whieh
the property is sought to be condemned has been made by the voluntary
area health planning agency approved.pursuant to Section 437.7, the
consumer members of such a voluntary ares health planning agency acting

a3 an appeals body, or the Health Planning Council.
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Tentatively approved September 1971

(2) The Director of the State Department of Public Health has
certified that (i} the acquisition of the property sought to be condemned
is necessary for the establishment, operation, or expansion of the hospital,
(ii) the public interest and necessity require the proposed project, and
(111} the proposed project is planned or located in the manner that will
be most compatible with the greatest public good and the least private
injury.

(c) The certificate of the Director of the State Department of
Public Health pursuant to subdivision {b) establishes a Presumpticon that
the matters referred to in Section 302 of the Eminent Domain Code are

true. This presumption is a presumption affecting the burden of proof.

Comment. Section 1427 supersedes former Code of Civil Procedure Section
1238,3.

Subdivision (a). The term "nonprofit" has the same meaning under sub-

division (a} a8 under former Code of Civil Procedure Section 1238.3. However,
the definition of "hospital" in subdivision (a) has been narrowed to include
only those institutions that are licensed to provide diversified, professional,
short-term services, and to exclude institutions that provide only long-term
or specialized services. The definition is in keeping with the Adwinistrative
Code definitions of "hospital" and "general hoepital." See 9 Cal. Admin. Code

§ 515; 17 Cal. Admin. Code, Ch. 1, § 230.
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HEALTH AND SAFETY CODE § 1ho7

Tentatively approved September 1971

Subdivision (b). Subdivision (b) grants broader authority to condemn

than was provided by Code of Civil Procedure Section 1238.3, for it permits
acquisition of property to establish a nevly-organized and licensed hospital,
dispenses with the requirement that the property be "immediately adjacent”
to existing holdings, and no longer requires that the hospital condemnor
be engaged in "scientific research or an educational activity." The
limitation to property immediately adjacent unduly restricted the ability
of existing hospitals to acquire one parcel in a large tract needed for
expansion. The limitation to hospitals engaged in scientific research or
education was both narrow and ineffective and is no longer necessarily
characteristic of true hospitals. And, the limitation to expansion of
existing hospitals was illogical in view of the equal or greater need of
new hospitals for the right of eminent domain.

In place of the restrictions contained in former Section 1238.3,
Section 1427 makes the necessity and desirability of each hospital condemma-
tion project subject to a triple review process: by local health facilities
planning authorities, by the State Director of Public Health, and by the
court in an eminent domain proceeding. The new scheme is intended to aid
eéxpansion to meet public needs as determined by authorized agencies,

New hospital projects must be submitted for approval to local health
services planning boards (voluntary area health planning agencies or volun-
tary local health planning agencies) before they can be licensed to te

operated. The local boards are instructed to determine whether proposed
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IEATTH AND SATUITY CODE 3 Loy

Tentatively anproved Seplember 1971

projects are necessary and ecaven’ ~ny to the community apd Lo approve those
projects conducive to comprehensive compunity .nedical services. Decisions
of the loeal boards rey be appecled, either by the apvlicant for approval or
by members of the loeal pleaning boards, the final decision in any case
resting with the He~1th Planning Council. See Health & Saf. Code ) h37.7,
437.8, 437.9, 438, k38.1, 438.2, 438.4, 438,35, Approval, once granted,
expires within a yesr but may be extended if g project has been started and,
in the opinion of the loecal planners, is diligently bursued, or for other
good cause shown. Health & Saf. Code § 438.4, Applications for licensure
of new projects must indicate that the applicant has sutmitted the project
for local board approval and has participated in hearings to that end, and
that approval was granted or that 12 months have passed since a decision

on the project was reachzd. See Health & Saf. Code §§¢ 1k02.1, 1ko02.2. In
view of the latter rrovision, it is possible to acguire a license for a new
hospital project even though the project has been disapproved by local
planning authorities so lcug as the decision of the local suthorities is at
least one year old. Paragraph (1) of subdivision {b) requires that a project

be actually approved by local authorities before condemnation will be

authorized, regardleoss of whether the project might later be licensed though
it had never been approved.
Paragraph (2) continues the requirement of former Code of Civil Procedure

Section 1238.3 that the Director of the Depsrtment of Public Health certify that
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Tentatively approved September 1971

the acquisition 1is necessary. The Departmwent of Public Health makes and
enforces detailed regulations for construction or alterations of hospital
buildings. Health & Saf. Code § 1L11; Cal. Admin. Code §§ 265, 400-499.

See West Covina Enterprises, Inc. v. Chalmers, 49 Cal.2d 754, 322 P.2d 13

{1956). In addition, paragraph (2) requires the certificate to indicate
the public interest and necessity for the acquisition. Cf. Eminent Domain
Code § 302.

Subdivision {c). Subdivision (c) establishes and classifies the pre-

sumption of necessity afforded the certificate of the Director of the
Department of Public Health for the burposes of Section 302 of the Eminent

Domain Code.



HEALTH & SAFETY CODE § 4967

Tentatively approved April 1971

SEMER CONSTRUCTION

Health and Safety Code Sectlon 4967 (added)
| Sec. . Section 4967 is added to the Health and Safety Code,
to read:

4967. The owner of property that may be benefited by the acgui-
sition, construction, extension, or operation of the works referred
to in this chapter may file with the distriet a request that a par-
ticular work be undertaken. The request may, but need not, include
the descriptions and estimates referred to in Section 4966, and shall
not be denied without & public hearing.

Comment. Section 4967 1s added to the Health and Safety Cods to expressly
authorize initiation of sewerage construction and extension proposals by
individual property owners. The request may be made of any city, county,
¢lty and county, or any municipal or public corporation or district which is
authorized to acquire, construct, own, or operate a sewer system. See Section
L951. 1In reviewing & property cwmer's request, the distriet should consider
both the necessity for the requested action, and its relative hardship on any
party whose land is sought to be used compared with the bepefit to the
requester. For a comparable provision relating to access road constructien,
see Streets and Highways Code Section 4120.1.
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HEALTH & SAFETY CODE § 4967

Tentatively approved April 1971

Under prior law, private individuals under certain circumstances were

authorized to condemn property for a sewer easement. Linggl v. Garovotti,

45 Cal.2d 20, 286 P.2d 15 (1955). Private individuals no longer have & right

to condemn property for this purpose. See the Comment to subdivision 8 of
former Code of Civil Procedure Section 1238, Instead, Section 4967 provides

& procedure whereby the property cwner can initiate proceedings to have the
public entity acquire a sewer easement or any other necessary property. The
public entity is authorized to acquire the neéessary propexrty by gift, purchase,

condemnation, or otherwise. See Sections 5000, 5001.



PUBLIC RESOURCES CODE § 7994

Tentatively approved September 1971

DIVISIOK 6. PUBLIC LANDS
Part 3. B8ale of Public Lands

Chapter 4. Provisions Relating to Public Lands Generally

Article 9. Miscellaneous Provisions Relating to State Lands

Public Resources Code Section 7994. Limitation on condemnation of state lands

Sec. . Section 7994 is added to the Public Resources Code, to
read:

7994. Notwithstanding any other provision of law, all 16th and
36th sections, both surveyed and unsurveyed, owned by the state or the
United States, which are now or may hereafter be included withir the
exterjor boundaries of a national reservation, a reserve, or lands

withdrawn from public entry, are exempt fram taking by eminent domein.

Comment. Section 7994 continues without substantive change the limita-
tion upon condemnation of state lands stated in paragraph 2 of former Code

of Civil Procedure Sectien 1240.

[NOTE: This section is approved subject to reconsideration upon

receipt of further information.]
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Tentatively approved September 1971

Public Utilities Code § 7526 {amended)

Sec. . Section 7526 of the Public Utlilities Code is amended
to read:;

7526. Every railroad corporation has all of the following powers:

(a) To make such examination and BUrveys as are necessary to the
selection of the most advantageous route for the railroad. The officers,
agents, and employees of the corporation may enter upon the lands or
waters of any person, for this purpose, subject to liability for all
damsges which they do thereto.

(b) To receive, hold, take, and convey, by deed or otherwise, as
a natural person, such voluntary grants and donations of real estate
and other property as are made to it to s2id and encourage the construc-
tion, maintenance, and accommodation of the railrcad.

{e) To purchase, or by voluntary grants or donations to receive,
enter, take possession of, hold, and use all such real estate and other
property as is necessary for the construction and maintenance of such
railroed, and for all stations, depots, and other purposes necessary
to successfully work and conduct the business of the road.

(a) To lay out its road, not exceeding 10 rods wide, and to con-
struct and maintain it, with one or more tracks, and with such append-
ages and adjuncts as are necessary for the convenient use of the road.

{e) To construct its roads across, along, or upon any stream of
water, watercourse, roadstead, bay, navigable stream, street, avenue,

or highway, or across any railway, camal, ditch, or flume which the
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PUBLIC UTILITIES CODE § 7526

Tentatively approved September 1971

route of its road intersects, crosses, or runs along, in such manner
as to afford security for life and property. The corporation shall
restore the stream or watercourse, road, street, avemue, highway, rail-
road, canal, ditch, or flume thus intersected to its former state of
usefulness as near as may be, or so that the railrcad does not uneces-
sarily impair its usefulness or injure its franchise.

(£f) To cross, intersect, join, or unite its railroad with any
other railroad, either before or after construction, at any point upon
its route, and upon the grounds of the other railroad corporation, with
the necessary turnouts, sidings, and switches, and other conveniences
in furtherance of the objects of its connections. Every corporation
whose railroad is intersected by any new railroad shall unite with the
owners of the new railroad in forming the intersections and connections,
and grant facilities therefor. If the two corporations cannot agree
upon the amount of compensation to be made therefor, or the polnts or
the mammer of the crossings, intersections, and connections, such
matters shall be ascertained and determined as is provided in Title Ty
Part 3 of thé Code of Civil Procedure.

() To purehase acquire lands, timber, stone, gravel, or other
materials to be used in the construction and maintensnce of its road,
arnd all necessary appendages and adjuncts y-er-acquire-them-in-the
manaer-prevideé-in-Eitle—?;—Paft-3—ef-the-Gade»ef-si?ii-P!eeeéu197-£er

the-eordernatioa-af-1ands .
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Tentatively approvéd September 1971

(h) To change the line of its road, in whole or in part, when-
ever a majority of the directors so determine, as provided in Section
7531, but the change shall not vary the general route of the road, as

contemplated in its articles of incorporation.

Comment. The authority to condemn for lands, tinmber, stone, gravel,
or other materials used in the construction or maintenanqe of a railrcad
is deleted from subdivieion (g) of Section 7526 because it duplicates and
is more restrictive than the general power of railroad corporations to
condenmin any property necessary for the construction and meintemance of its

railroad provided by Section 611.
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PUBLIC UTILITIES CODE § 21633

Tentatively approved September 1971

Public Utilities Code Section 21633. Acquisition of property {amended)

Sec. . Section 21633 of the Public Utilities Code is amended

to read:

21633. For the purposes of this article; the department, by
purchase, gift, devise, lease, condemmation, or otherwise, may
acquire real or personal property, or any interest therein .
ineiuding-casemonts-in-airpori-harards-ex-land-eutside-she-boundaries
ef-an-airport-or-airpori-sitey-neeeceary-1o-permit-safe-and-efficient
aperatien—ef-the-aiygerts-e?-te-permit-the-remavaly-eliminatien;

ebstruetiea-marking;-er-aba%ruetien—iigh%ing—ef—airger%—hasaréay-e?
to-prevens-the-establichment-of-airpert-Ragardar

Comment. Section 21633 as amended continues the authority of the
Department of Aeronautics to acquire property for airport purposes. The
portion of Section 21633 that formerly authorized acquizition of property

for the elimination of airport hazards is contimued in Section 21652.
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FUBLIC UTILITIES CODE § 2163k

Tentatively approved September 1971

Public Utilities Code Section 21634 (repealed)

Sec. . Section 21634 of the Public Utilities Code is repealed.

Qiéshv--The-éepartmeﬁ%-may-eentrae%-er-etherwise-previde,-by
eeademmatian-if-neeeasary;-ferhthe-remsva1-ar-reieeatiea-e§-aay
airpors-hogard-er-the-removai-or-the-reloeation-of-all-prevate
a%rueturesy-raiiways;-highwaysy—mains;-pipes;-eendaits;-wiresy-eabies,
pelegs-and-ati-other-faeilisies-and-equipnent-vhich-pay-interfere-with
the~leeatieay-exgaﬁsien;-ée¥ele§mea%;-er-imﬁrevemené-a?—%he-airparts-
ana-ether-air—naviga%ian-faeilities-er-with—theusafe-aﬁﬁreaeh-the?eta
er-takeoff-therefrom-by-airerafiy-and-may-pay-the-eosi-of-the-removal-oy
relaea%ienv--Hhen~exereisiag-i%s-ﬁewer—ef-remsvai-e?-reieea%ieny—%he
dep&r%ment-ahali—pay-%he-eest-ef—remevai-and—relaeatien—ef—&ny—priva%e
strueturee;-raiiﬁayag-mainsg-pipes;—esaﬂaiis;—wires;—eabies;-peiesyner-
any-other-gtuneture-er-equipment -vequired-t6-be-poved-to-a-mev-1oeationsy

Comment. The substance of former Section 21634 is contirued in

Section 21653.
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PUBLIC UTILITIES CODE § 21635

Tentatively approved September 1971

Public Utilities Code Section 21635 (repealed)

Sec. . BSection 21635 of the Public Utilities Code is repealed.

Q&53§'~—In—the~eﬂaﬂexnatiaa-nfspraferty,-the-d&ga;tnen$-ﬂhnll
proeeed-in-the-name-of-the-atabe~in-the-muner-srovided -by-the~gade
ef-Civil-Procedures--For-the-purpase-ef-raking-surveye-and-enam-
instiens-relabive-se~any-condemnation-prececdingay~it-is-laviul-%o
enter-upon-ary-isndy--Fhe-pover-of-the-deparémenty -by-condempationy
te-aequive-or-require-the-releeation-of-any-railvayy-highwayy-mainy
pipey-eonduiiy-wiresy-cablesy-polesy-and-all-ether-faeiiitica-and
equipment-er-other-property-heid-for-or-devoted-to-a-pubiie-use-shall
Ee-exereised-onty-afier~the-eours-in-whiek-the-eondemnation-preoccedings
are-pending-finde-that-the-taking-or-reloeation- for-the-publie-use-of-the
deparsment-ic-of-greater-publie-neeessify-than-the-publie-use-far
whiek-the-preperty-is-presently-held-or-used --Fhe-court-may-fix-the
terme-and-eonditione-for-the-enjoyment-of-a-right-of- eopmon-usey-in
2ieu-ef-taking-or-reloeationy-as-it-determines-wili-beat-sunit-3ke
rubiie~interest~and-neeessity-

Comment. Section 21635 is not continued. The requirement that the
Department of Aeronautics proceed in the name of the state is expressed in
Section 21631, The rules governing the conduct of eminent domain proceedings
generally are prescribed in the Eminent Domain Code. See Eminent Domain
Code Sectlion 200. Particular provisions of former Section 21635 may be found
in the following sections:

-Entry for survey and examination . . . . . . . . . . Em. Dom. Code § 500

More necessary use requirement. . . . . . . . . . . Em. Dom. Code §§ 450-L56

Right of ccmmenuge . . . . o v . . . . . . . . . . Em. Dom. Code §§ 470, 471
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PUBLIC UTILITIES CODE §§ 21652-21653

Tentatively approved September 1971

Sec. . Article 2.6 {commencing with Section 21652) is added
to Chapter 4 of Part 1 of Division 9 of the Public Utilities Code,

to read:

Article 2.6. Hazard Elimination; Flight Disburbance
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PUBLIC UTILITIES COLE § 21652

Tentatively approved September 1971

§ 21652. Acquisition of property for hazard elimination or flight disturbance

21652. (a)} Any person authorized to exercise the power of eminent
demain for airport purposes may acquire by purchase, gift, devise, lease,
condemnation, or otherwise:

(1} Any property necessary to permit the safe and efficient opera-
tion of the airport, or to permit the removal, elimination, obstruction-
marking, or obstructlon-lighting of airport hazards, or to prevent the
establishment of airport hazsrds.

(2) Airspace or an easement in such airspace above the surface
of property where necessary to permit imposition upon such property
of excessive noise, vibration, discomfort, inconvenience, interference
with use and enjoyment, and any consequent reduction in market value,
due to the operstion of aircraft to and from the airport.

{3) Remainder property underlying property taken pursuant to sub-
division {2), where permitted by Section 421 of the Eminent Demain Code.

(b} As used in this section, "property" includes real and personal
property and any right or interest therein, whether within, beyond,
adjacent to, or in the viecinity of, the boundaries of an airport or
airport site, and, by way of illustration and not by way of limitation,
includes air rights, airspace, air easements, and easements in airport

hazards.

Comment. Section 21652 continues the authority of the Department of

Aeronautics {formerly found in Section 21633), of cities, of counties, and
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PUBLIC UTILITITES CODE § 21652

Tentatively approved September 1971

of airport districts (formerly found in Code Clv. Proc. §§ 1239.2 and 1239.4
and Govt. Code § 50&85.13) to condemn or otherwise acquire property for the
elimination and prevention of airport hazards. 3ee Pub. Uti]l. Code § 21017
("airport hazard" defined). In addition, it extends this authority to
entities previously not covered by a specifie grant, e.g., San Diego Unified
Port District. See Harb. & Nav. Code App. 1, §§ 4, 5, 27 (West Supp. 1967).
For a listing of statutes authorizing the power of eminent domain for airport
purposes, see Comment to former Code of Civil Procedure Section 1238, sub-
division 20.

Section 21652 also continues and expands the authority (formerly found
in Code Civ. Proc. § 1239.3) of cities, counties, airport districts, and
the San Diego Unified Port Digtrict to condemn to rrovide areas where
flight disturbance will result in damage that might otherwise be the subject
of actions for property damage. Section 21652 extends this authority to the
State Department of Aeronautics and to any other sirport condemnors previously
not covered by specific grant.,

Subdivision (a). Paragraph (1) of subdivision {a) is based on language

formerly found in Public Utilitites Code Secticn 21633 (authority of Depart-
ment of Aeronautics). As a specific authorization of condemnation for air.
port protective burposes, it duplicates the more general authority found in
Eminent Domain Code Section 30k, but this duplication has been retained

because it provides useful detail.

~108-



' UPUBNYC UTTLITIRS OCDY § 21452

Tentatively approved September 1971

Paregraph {2) of subdivision (2) retaine tho substance of Former Code
of Civil Procedure Ssction 1220.3 that airspace or alrspace rights may be
taken in any area to which flight disturbaince will pen>trate.

Paragraph (3) of sublivision (a)} permits airport condemnors to take,
in addition to airspace interests, land and other property for the purpose
of providing areas of Tlight disturbance where a taking pursuent to
paragraph (2) would leave a physical or financiel remnant. The procedures
and standerds appliceble to such takings are those set forth in Section Lol
of the Eminent Domain Code. The right to teke pursuant to Section 42l of
the Em®znt Domain Code enteils the right to dispose of vroperty thus acquired
pursuant to Section 422 of the Eminent Domain Code.

Subdivision (b). Subdivision (b) makes clear that property of any tharac-

ter or degree may be condemned for airport protective or flight disturbance
purposes. As such, it supersedes the restrictive language of former Code of
Civil Procedure Sections 123%.2 and 1239.3; and it duplicates the more
general definition of property found in Eminent Domain Code Section 101.

The provision formerly found in Code of Civil Procedure Section 1239.4
authorizing acquisition of land, reserving an "irrevoecable free license" in
the former owner tc use and cccupy such land has not been continued since
subdivision (b) defines "property" so broadly thai a condemmor may take

land subject to such an interest where necessary.

[NOTE: Section 421 of the Eminent Domain Code, as presently dreswn, speaks
in terms of the remainder of a larger parcel, rather than in terms of remaining
interests in property. This draft of Public Utilities Code Section 21652 is
predicated on the asswrtphion that Section 421 will be reworded to accommodate

property ioterests.)



PUBLIC UTILITIES CODE § 21653

Tentatively approved September 1971

§ 21653. Removal or relocation of structures for airport purposes {added)

21653. Any person authorized to exercise the power of eminent
domain for airport purposes may provide, by purchase, gift, devise,
lease, condemnation, or otherwise, for the remgval or relocation of
any alrport hazard or the removal or relocation of all facilities,
structures, and equipment that may interfere with the location, expan-
sion, development, or improvement of the airport and cther air ngviga-
tion facilities or with the safe approach thereto and takeoff therefrom
by alreraft. Any person acting under authority of this section shall

pay the cost of such removal or relocation.

Comment. Section 21653 continues the authority of the Department of
Aeronautics (formerly found in Section 21634), of cities and of counties
(formerly found in Government Code Section 50485.13), to require the removal
or relocation of airport hazards. See Pub. Util. Code § 21017 ("airport
hazard" defined). In addition, it extends this authority to entities pre-
vicusly not covered by a specific grant, e.g., airport districts. See Pub.
Util. Code § 22553.

Section 21653 also continues the authority of the Department of Aero-
nautics to require the removal and relocation of structures, facilities, and

equipment that might interfere with the location, expansion, development, or
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FUBLIC UTILITIES CODE § 21653

Tentatively approved September 1971

improvement of the airport and its facilities, and extends this authority +to
other public entities. 1In addition, it requires rayment for relocation or
removal of airport hazards generally.

While Section 21653 is phrased as a separate grant of authority to
require removal or relocation, such authority can be exercised in connection
with an eminent domein Proceeding brought under Section 21652,

It should be noted that the removal or relocation of property held for
or devoted to a public use may be required only after the court in which
proceedings are pending finds that the relocation for airport purposes is
of greater public necessity than the public use for which the property was
previously held or used. See Eminent Domain Code §§ &70, 471; see Comment

to former Pub. Util. Code § 21635.
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STREETS & HIGHWAYS CODE § 103.5

Tentatively approved September 1971

Streets & Highways Code § 103.5 (amended)

Sec. + BSection 103.5 of the Streets and Highways Code is
amended to read:

103.5. Lgl The real property which the department may acquire
by eminent domain, or otherwise, includes any property dedicated to
park purposes, however it may have been dedicated, when the commission
has determined by sweh resolution that such property 1ls necessary for
state highway purposes.

{b) When property described in Section 454  or Section 455

of the Eminent Domain Code is sought to be acquired for state highway

purposes, and such property was dedicated or devoted to the uses

described in those sections, prior to the initiation of highway route

location studies, an action for declaratory relief may be brought only

by the public agency or nonprofit organization owning such property in

the superior court to determine the guestion of which public use is the

best and most necessary public use for such property. Such action for

declaratory relief shall be filed and served within 120 days after

written notice to the public agency or nonprofit organization owning

such property by the commission that a proposed route or an adopted

route includes such property; provided that such written notice need

only be given to nonprofit organizations that are on file with the

Registrar of Charitable Trusts of this state. In such declaratory

relief action, the resolution of the commission shall not be conclusive

evidence of the matters set forth in Section 103. Such action for
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Tentatively approved September 1971

declaratory relief shall have preference over all other civil actions

in the matter of setting the action for hearing or trial to the end

that any such action shall be quickly heard and determined. If an

action for declaratory relief is not filed and served within such 120-

day period, the right to bring such action is waived and the provisions

of Sections 453.5 and 454.5 of the Bminent Domain Code shall not apply.

When a declaratory relief action, with respect to such property being

sought for highway purposes, may not be brought pursuant to this see~

tion, the provisions of Sections 453.5 and 454,5 of the Eminent Domain

Code do not apply.

Comment. Subdivision (b) of Seetion 103.5 continues without substantive
change the provisions of subdivision (b) of former Sections 1241.7 &and 1241.9
of the Code of Civil Procedure. These provisions set forth significant pro-
cedural limitations on the rights granted under Sectiors 454 and 455 of

the Bminent Domain Code.
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WATER CODE § 22425
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IRRIGATION DISTRICTS

Water Code § 22425 (amended)

Sec, . Section 22425 of the Water Code is amended to read:

22425, A district may acquire by any means any property or
interest in property to carry out 1ts purposes, including any of
the following:

(a) Property for the construction, improvement, and operation
of works in this state or in any other state or in a foreign mation.

(b) Works being constructed.

(e) Stock of domestic or forelgn corporations owning water,
water rights, canals, waterworks, franchises, concessicons, or rights.

(d) Works by which land has been or may be supplied with water
for irrigation.

(e) Property not otherwise authorized herein that may be required
as a condition to obtaining state financial assistance for local pro-
Jects as set forth in Chapter 5 (commencing with Section 12880), of
Part 6, Division 6, of the Water Code.

{f) Public buildings and grounds.

Comment. Subdivision (f) is added to Section 22425 of the Water Code
to preserve the authority of irrigation districts to condemn property for 5
public buildings and grounds for their use. This addition was necessitated
by the repeal of subdivision 3 of Section 1238 of the Code of Civil Procedure
which authorized the exercise of the power of eminent demain for "publie buildings
and grounds . . . for the use of amy . . . irrigation district." See former

Section 1238 and Comment thereto. ~11h-



