&

‘ .

[N } i\"

#36.41 8/6/71
Memorandum T1-60
Subject: Study 36.41 - Condemnation (Protective Condemnation)

At the July 1971 meeting, the Commission approved the substance of &
new Section 30l to be added to the Emlnent Domain Code to deal with condemmation
for incidental purposes, including protective purposes. The repeal of various
protective condemnation statutes (Code Civ. Proc. § 1238(18), Govt. Code
§§ 190-196, Sts. & Hwys. Code § 104.3, and Water Code § 256) also was approved.
Redrafted Section 304 is included in the Eminent Domain Code portion of
the Comprehensive Statute that is sent to you in the blue binder. You should
check the wording of the redrafted section apd Comment thereto to determine if
they are satisfactory. Also included in the blue binder are the repealed
sectlons end the Comments thereto.

Respectfully submitted,

Jobn H. DeMoully
Executive Secretary
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- COMPREHENSIVE STATUTE

DIVISION 4. THE RIGHT TO TAKE %—
CHAPTER 1. GENERAL PROVISIONS _ _ _ _ _ _ _ _ _ _ _ RN 2

§ 300. Condemnation permitted ocnly for & public use — I-1

§ 301. Condemnation permitted only where authorized

by statute_ _ _ _ _ _ _ oo .- I3
§ 302. Condemnation permitted only when necessity
established _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ I-b
§ 303. Right to acquire any necessary right or
“tdnterest_ L o BT

§ 304. Right to acquite property for incidental

§ 305. Joint exercise of condemnation power pursuant

1-8

to Joint Powers Agreements Act_ _ _ _ __ _ _I-11
CHAPIER 2, LIMITATIONS ON TAKINGS BY LOCAL PUBLIC ENTITIES _ _ II-l
Article 1. Resolution of Necessity _ _ _ ________ II-l
§ 310, Resolution of necessity requirved _ __ __ _ II-1
§ 311. Contents of resolutien _ _ __ _ _ _ . ___ II-2
§ 312. Adoption of reselution  _ _ _ __ _ _ . ___ 1I-3
§ 313. Effect of resolutien _ _ _ _ _ __ ____ _ I

CHAPIER 3, LIMITATIONS OX TAKINGS BY PUBLIC UTILITIES

§ 350 et seq.
CHAPTER L, LIMITATIONS ON TAKINGS BY (THER CONDEMNORS

§ 300 et seq.
CHAPTER 5. FUIURE USE _ _ & L o o @ e e e e — = — = V-1
§ 40O, Authorization to acquire property for future
use _ I L |
§ hOl. Acquisitions for future use _ _ _ = _ V-3
CHAPTER 6. SUBSTITUTE CONDEMNATION _ _ _ _ _ _ _ _ _ _ _ __ _ VI-1
_ § 410, Definitions _ _ _ _ _ _ _ _ U ; 25 |
- § L1l. Condemnation of substitute property where

owner of necessary property has power to
condemn property for use to vhich substi-
tute property will be devobted - VI-2
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COMPREEENSIVE STATUTE § 30U
Tentatively approved July 1971

The Right to Take
§ 304. Right to acquire property for incidental purposes

304. (a} PExcept to the extent limited by statute, any person
authorized to acquire property for a particular purpose by eminent
domain may exercise the power of eminent domsin to acquire incldental
property necessary to carry out and make effective the principal purpose
involved, including but not limited to incidental property to be used for
the protection or preservation of the attractiveness, safety, and
usefulness of the public work or improvement.

{v) BSubject to any applicable procedures governing the dispoa;ition
of property, a person that has acquired property under subdivision (a)
=y sell, lease, exchange, or otherwise dispose of such property or an
interest therein subject to such reservatione or restrictions as are
necessary to protect or preserve the attractiveness, safety, and use-

fulness of the public work or improvement.

Comuent. Subdivision (&) of Section 304 codifies the rule that, absent
any express limitation imposed by the legislature, the power to condemn
property for a particular purpose includes the power to condemmn incidental
property necessary to carry out and make effective the principal purpose involved.

See City of Santa Barbara v. Cloer, 216 Cal. App.2d 127, 30 Cal. Rptr. 734 (1963).

See also University of So. Cal. V. Robbins, 1 Cal. App.2d 523, 37 P.2d 163 (1934).

Cf. Flood Control & Water Conservation Dist. v. Hughes, 201 Cal. App.2d 197, .
20 Cal. Rptr. 252 (1962).
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COMPREHENSIVE STATUTE § 304

Tentetively approved July 1971

Sectlon 304 permits a condemnor to protect the attractiveness, safety,
or usefulness of a public work or improvement from deleterious conditions
or uses by condemning a fee or any lesser interest necessary for protective
purposes. See Section 101 {defining "property” %o include the fee or any

lesser right or interest). A taking for this purpose is & "public use.” E.g.,

People v. lagiss, 223 Cal. App.2d 23, 35 Cal. Rptr. 554 (1963); Flood Control

& Water Conservation Dist. v. Bughes, supra. See also United States v. Bowman,

367 F.2d 768, 770 (1966). See Capron, Excess Condemmation in California--A

Further Expansion of the Right to Take, 20 Hastings L.J. 571, 589-591 {1969).

Section 304 is an extremely flexible grant of condemmation authority.
Where it is necessary to protect a public work or improvement from detrimental
uses in edjoining property, the condemmor has the option either (1) to acquire
an essement-like interest in the adjoining property which will preclude the
detrimental use or (2) to acquire the fee or some other interest and then
lease, sell, exchange, or otherwise dlspose of it to some other public entity
or a private person subject to carefully specified permitted uses.

If a condemnor has the power of eminent domain to condemn property for a
particular improvement, Section 30k is sufficient authority to condemn such
additional property as is necessary 1o preserve Or protect the attractiveness,
safety, and usefulness of the improvement. No additionel statutory authority
is required, and some of the former specific grants of protective copdemnation
authority bave been repesled as unnecessary. E.g., former Code of Civil

Procedure Section 1238(18) (trees along highways). Nevertheless, not all such
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COMPREEENSIVE STATUTE § 304

Tentatively approved July 1971

specific authorizations have been repealed. E.g., Streets and Highways Code
Section LOW{f){trees elong highways), (g)(highway drainage), (h){maintenance of
unobstructed view along highway). Except to the extent that these specific
authorizetions contain restrictions on protective condemnation for particular
types of projects {see Govt. Code §§ 7000-TOOLl), they do not limit the general
protective condemnation authority granted by Section 304.

In the case of a public entity, the resolution of necessity is conclusive
on the necessity of taking the property or interest therein for protective
purposes. See Section . However, the resolution does not preclude
the condemnee from raieing the gquestion whether the condemmnor actually intends
to use the property for protective purposes. If the property is claimed to be
needed for protective purposes but not actually going to be used for that
purpose, the taking can be defeated on that ground. See Section and
Comment thereto. See People v. Lagiss, 223 Cal. App.2d 23, 33-44, 35 Cal. Rptr.
554, (1963).

Section 304 is derived from and supersedes former Govermment Code Sections

190-196, Streets and Highways Code Section 104.3, and Water Code Section 256.
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COMPREHENSIVE STATUIE § 305

Tentatively approved February 1970
Revised April 1970

Revised May 1970

Renumbered September 1971

The Right tc Take

§ 305. Joint exercise of condemnation power pursuant to Joint Powers

ég:eements Act

305. (a} As used in this section, "public agencies” includes
all those agencies included within the definition of "public agency"
in Section 6500 of the Government Code.

{b) Two or more public agencies may enter into an agreement
for the joint exercise of their respective powers of eminent dumain,
whether or not possessed in common, for the acquisition of property
as a single parcel. BSuch agreement shall be entered into and per-
formed pursuant to the provisions of Chapter 5 {commencing with

Section 6500) of Division 7 of Title 1 of the Government Code.

Comment. Section 305 authorizes several public agencies to
acquire a particular parcel under the Joint Powers Agrrements Act, not
only where the particular parcel is needed for & joint project but also
where each of the agencies requires a portion of the parcel for its ocwm
purposes. The section is based on former Education Code Section 15007.5.
Section 15007.5, however, applied only where a school district was a

party to the joint powers agreement, and Section 305 is not so restricted.
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COMPREHERSIVE STATUTE

DIVISION 7. DEPOSIT OF PROBAELE JUST COMPENSATICN PRIOR TO JUDGMENT;
OBTAINING POSSESSION PRICR TO FINAL JUDGMENT

CHAPTER 1

CHAPTER 2.

. DEPOSIT OF PROBABIE JUST COMPENSATION PRIOR TO

§ 1268.01.

§ 1268.02.
§ 1268.03.
§ 1268.04,
§ 1268.05.
§ 1268.06.

§ 1268.07.
§ 1268.08.

§ 1268.09.
§ 1268.10.

§ 1268.11.

§ 1269.01.

§ 1269.02.

§ 1269.0%.
§ 1269.05.

property

Increase or decrease in amount of deposit
Withdrawal of deposit prior to judgment

Procedure for withdraswal

Security vhen amount in excess of original
deposit is withdrawn

Withdrawal of depeelt after entry of Jjudgment

Withdrawal waives all defenses except claim

Repayment of smount of excess withdrawal _

Limitation on use of evidence submitted in

Deposit in State Treasury unless otherwlse
required

— e A S ik e e e b ekt Y SRR L G s ek

o —— A — — o — e —

Order for immediste possession o o — - — —

Authority of court to stay or vacate

— o — g — — m— e W e wmm EmE s e e wm—
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Deposit for relocation purposes on motion of
certain defendants

— e . dm— ey e ame  sem  wmm
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COMPREHENSIVE STATUTE § 1268.08

Tentatively epproved July 1971

Section 1268.08. Withdrawal waives all defenses except claim to greater
compensation

1268.08. If any portion of the money deposited pursuant to
this chapter is withdrawn, the receipt of any sueh money ghall
constitute a waiver by operation of law of all claims and
defenses in favor of the persons receiving such payment except
a elaim for greater compensation. Any amount so paid to any
party shall be credited upon the judgment in the eminent
domain proceeding. .

Commeni. Seetion 1268.08 restates the substanee of subdivision (g)
of formerh\Section 1243.7. In addition to the defendunt’s waiving claims
and defenses other than the claim to greater compensation, withdrawal
of the deposit may also entitle the plaintiff to an order for possession.
See Section 1269.06. £f. Peaple v. Gutierrez, 207 Cal. App.2d 759, 24
Cal. Rptr. 781 (1962),

Code of Civil]
Procedurs
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COMPREHENSIVE STATUTE § 1269.01

Tentatively approved July 1971

§ 1269.01. Order for immediste possession

1265.01. {a) If the plaintiff is a public entity or public utility,
the plaintiff mey apply ex parte to the court for an order for possession
under this chapter at the time of filing the complaint or at any time
after filing the complaint asnd prior to entry of judgment.

(b) The court shall make an order that authorizes the plaintiff to
take possession of the property if the court determines all of the fol-
lowing:

(1) The plaintiff is entitled to take the property by eminent
domain,

(2) The plaintiff needs possession of the property prior to
Jjudgment.

(3) The plaintiff has deposited the amount indicated by an eppraisal
to be the compensation for the taking of the property in accordance with
Chapter 1 (commencing with Section 1268.01).

(c¢) The order for possession shall:

(1)} Describe the property to be acquired, which description may be
by reference to the complaint,

(2) State the date after which the plaintiff is authorized to take
possession of the property, which date shall be not less than 90 days

after the gervice of the order.

-17-



COMPREHENSIVE STATUTE § 1269.01

Tentatively approved July 1971

Comment. Section 1269.01 preseribes the procedures to be followed in
order for the cordemnor to cobtain immediate possession of property. With
respect to the relief available from an order for immediate possession, see
Section 1269.02.

Subdivision {s). Subdivision (a), like former Code of Civil Procedure

Secticon 12&3.5(a} provides an ex parte procedure for obtaining an order for
immediate possession. It further permits the condemnor, if a public entity or
public ufility, to make application for an order for possession prior to judg-
ment in any condemnation case. Under former Code of Civil Procedure Sectiom
1243.4, possession prior to judsment was allowed only if the taking was for
right of way or reservoir purposes, aud the right to immediate possession was
limited to certain public entities; public utilities did not have the right to
obtain immediate possession..

Subdivision (b). Subdivision (b) specifies the determinations a court

must make before it mey issue an order for immediate possession. The required
determination that the plaintiff is entitled to take the property by eminent
damain, and that it has deposited the amount of probable just compensation, is
derived from former Code of Civil Procedure Section 1243.5(b). The require~
ment of a determination that the plaintiff is authorized to take immediate
possession, formerly found in Code of Civil Procedure Section 1243.5(b), has
been deleted since only authorized condemnors may apply to the court under
subdivision (a) of Section 1269.01. The requirement that plaintiff show a

need for immediate possession is new to California but is based upon comparable

~-18-



CAMPREHENSIVE STATUTE § 1269.01

Tentatively approved July 1971

provisions in other jurisdictions. See, e.g., I1l. Stat. Ann., Ch. 47, §§ 2.1-

2.3 (Supp. 1966); Dep't of Pub. Works & Bldgs. v. Butler Co., 13 Ill.2d4 537,

150 N.E.2d 124 {1958). See also Taylor, Possession Prior to Final Judgment in

California Condsmnation Procedure, 7 Santa Clara Lawyer 37, 81-86 (1966).

Subdivision {c). Subdivision (¢} describes the contents of an order for

possession. The contents are substantially the same as those of former Code
of Civil Procedure Section 12L43.5(b). However, the requirement that the order
state the amount of the deposit has been eliminated since Section 1268,02 re-
quires thet a notice of the making of a deposit be served on interested parties.
The requirement that the order state the purpose of the condemnation hes been
omitted since immediate possession is now authorized for any public use. And,
the reguirement that the order describe the "estate or interest" sought to be
acquired has been omitted as unnecessary since the term "property" includes
rights and interests therein. See Section 101 (defining "property"}.
Subdivision (c) incorporates the additional requirement of a 90-day period
following the service of the order before possession can be physically assumed.
Bzcause the order is obtained on ex parte rather than noticed motion, the time
pericd is computed from the date of service rather than the date of the order.
See Section 1269.0k(b). The 90-day pericd is a minimum period; it is in the
court's discretion and is subject to extension under conditions specified in
Section 1269.02. The period is also subject to decrease in cases of emergency.

See NOTE to Section 1269.04.

-19-



COMPREHENSIVE STATUTE § 1269.02

Staff recommendation April 1971

§ 1269.02. Authority of court to stay or vacate order

1269.02. At any time after the court has made an order authorizing
immediafe possession and before the plaintiff has taken possession pur-
suant to such order, the court, upon motion of the owner of the property
or an occupant of the property, and upon considering all relevant infor-
mation, including the schedule or plan of operation for execution of the
public improvement and the situation of the property with respect to
such schedule or plan, may:

(a) Stay the order if the hardship to the moving party of having
possession taken at the time specified in the order clearly outwaighs
the hardship to the plaintiff of a stay.

(b) Vacate the order if it determines that the plaintiff is not
entitled to take the property by eminent demain, does not need posses-
sion of the property prior to judgment, or has not deposited the amount

indicated to be the compensation for the taking of the property.

Comment. Section 1269.02 is new. It grants authority to the court to
stay or vacate an ordef for immediate possession upon motion of the property
owner or occupant. @f course, failure of a party to make a motion to stey
or vacate an order is not an sbandomment of any defense to the condemnation
action or procesading.

Subdivision (a). Subdivision {a) permits the court to stay an order for

possession if hardship to the dispossessed clearly outwelghs the hardship

to the condemnor that would be caused by a stay.

-20-



COMPREHENSIVE STATUTE § 1269.02

Staff recamendation April 1971

Subdivision (b). Subdivision (b) permits the court to vacate an order

if it finds that the requirements for immediate possession preseribed in Sec-
tion 1269.01(b) have not been complied with.

Review of orders authorizing or denying possession. Under former statutes,

judicial decizions held thet an appeal may not be taken from an order author-
izing or denying possession prior to judgment. Mandamus, prohibition, or cer-

tiorari were held to be the appropriste remedies. See Central Contra Costs

Sanitary Dist. v. Superior Court, 34 Cal.2d 845, 215 P.2d Lé2 (1950); Weiler

v. Superior Court, 188 Cal. 729, 207 P. 247 (1922); State v. Superior Court,

208 Cal. App.2d 659, 25 Cal. Rpitr. 363 (1962); City of Sierra Madre v. Supsrior

Court, 191 Cal. App.2d 587, 12 Cal. Rptr. 836 (1961). However, an order for
possession Tollowing entry of judgment has been held to be an appeaslable order.

San Francisco Unified School Dist. v. Hong Mow, 123 Cal. App.2d4 668, 267 P.2d

349 (1954). No change is made in these rules as to orders made under Sections

1269.01 and 1269.02 or Chapter 3 (commencing with Section 1270.01).



COMPREHENSIVE STATUTE § 1269.0hL

Tentatively approved September 1970
Revised July 1971

Saction 1269.04, Service of order for possession

1289.04. (2) As used in this section, ‘‘record owner’’
menns both (1) the person in whom the legal title to the fee
appears to be vested by duly recorded deeds or other matro-
ments and (2) the person, if any, who has an interest in the
property under a duly recorded lease or agreement of pur-

_chase. K}z" such longer
{b) At least @0 days,prior to the time possession is taken % +ima gy the
pursnant to an order t1"01' possession made nxnder m "  iha
1269.04, the plaintiff shall serve & copy of the order on the ourt prescribes,

reeord owner of the property and on the occupents, if any.

(€ At least 30 days prior to the time possession is taken
pursuant to an order for possession made under Section
1269.08, the plaintiff shall serve a copy of the order on the
record owner of the property and on the occupants, if any.

(& Service of the order shall be made by personal service
unless the person on whom service is to be made has previously
appeared in the proceeding or been served with summons in the
proceeding. If the person has appeared or been served with the
summons, service of the order for possession may be made by
mail npon sueh person and his attorney of record, if any.

{&) If a person required to be perzonally served resides out
of the state, or has departed from the state or cannot with due
diligence be found within the state, the plaintif may, in lieu of -
such personal servies, send a copy of the order by registered or
certified mail addressed to such person at his last koown
address. .

(£) The eourt may, for good cause shown on ex parte appli-
eation, authorize the plaintiff to take possession of the property
withont serving a copy of the order for possession wpon a
record owner not cecupying the property.

(&) A single service upon er mailing to one of asversl per-
sons baving & common business or residence address is suffl-

cient.
Comment. Section 1269.04 is derived from former,Section 1243.5(v). (COde of Civil
The reguirement that an affidavit be filed concerning service by mail Procedure

formar Code
of Jivil
Procadure

has been eliminated. Subdivision () is a clarifieation of a sentenee in
the first paragraph of,Section 1243.5(c). The term ‘‘address™ refers
to a single residential unit or place of business, rather than to several .
such units or places that may happen to have the same street or post
office *address.’” For axample, each apartment is regarded as having a
separate address although the entire apartment house may have a single
street address.

Xote: The 90-day notice requirement dces not, of
course, apply to an smergency taking pursuant to the
nolice powers, z matter that also is under study.
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CODE OF CIVIL PROCEDURE § 1238

Tentatively approved July 1971

Subdivision 18

38.--Ssanding-t¥ees-and-ground -necocsary-for-the -suppert-and-main-
tenanree-thereofy-aiong-the-eourse-of-any-highvwayy-within-a-paximem
dictanae-of-200-feot-on-canh-gide-gf-the-conter-thaveofj~and-ground-for
the-qulture-apd-growih-of-trecs~along-the-eourse-sf-any-highwayr-wishin

the-maxiuvm-distanes-of-200-feet-on-saah-side-of-the-eenter-sheresf«

Comment. Subdivision 18 is unnecessary because Section 304 of the Compre-
hensive Statute provides general authority to condemn property necessary for
protective purposes, and this general authority permits condemnation to provide
for the culture and growth of trees along highways. See also Sireets and High-
ways Code Section 10L(f), which authorizes the taking of property by the

Department of Public Works.
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CODE OF CIVIL PROCEDURE § 1239

Tentatively approved July 1971

Code of Civil Procedure § 1239

Bec. - Section 1239 of the Code of Civil Procedure is repealed.
2230+ .-The-follewing-is-a-elagsification-of-the-estates-and-rights
in-lande-subjees-to-be-taken-for-pubiie-uoes
3r--A-Ffee-gimpley-when-saken- for-publiie-buildings-or-groundsy-or
for-permanent-busldings;-for-reserveirs-and-damey-and-permanens-£lood-
ing-oces sioned-sherebyy-or-for-an-outlet-for-a-flovy-or-a~-piace-for-the
deposit-af-debripg-or-tniiings-of-a-mpiney-or-for-ithe-proteesion-of-water
bearing-iands-fron-drought-therefrom-of-any-character-vhatsoever-frem
any-adiseent-dandsy
21--E#eeg%-as-pravided-in—subseetians-a-and—h,-e;—speeifieally—ia
Qnyhatherfstatute,—an4éasemen%,-whenpt&kea-fer-any—etheruusej-pravi&eﬁg
hovevery-ithat-when-ihe-saking-is-by-a-minieipal- corporasiony-and-is-for
%he—purpese-ef—eaastrueting,-equigpiag,-usingydmeiataiaiag-er—eperating
BRY-Workey-roady-railready-LramwWayy -pover-planty-telephene-iiney~or
ether-neeesaary-vorke-or-sirieturesy-for-the-prepeyationy -pasufaeturey
hepdlidg-er-sr¥aneporting-of-any-materisl-or-gupplies.required-in-~the
eongkruetion-or-ecompletion-by-sueh-munieipal-corporation-ef-any-publie
worky-improvementy-or-uviilitys-a-fee-simple-may-be-saken-if-the-legiedn-
tive-body-of-such-minieipnl-corporation-chally-by-recolutiony -determine
the-itaking-thereof-te-be-neeessa ¥y -apd-providedy -furihery-thaty -when
any-lapd-ig-taken-for-the-use-ef-a-bypasey-er-dyeinsge-vayy-or-everfliovw
eRanRel y-a¥-a-}evesy -o¥-sn-eubanlimenty-or-a-eut-required-by-the-plans-of

the-gatifernia~-Pebric-Conmission-referred-$o-in-that-eertain-aet-of-the
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CODE OF CIVIL PROCEDURE § 1239
Tentatively approved July 1971

Fegialaburey-entitled-"An-aet-appreving-the-report-of-she-califernis
Debris-Comuiseion-transpitted-io-the-Epesler-of-the-House-of - Represen-
sativeg-by-the-Seeretary-cf-War-en-June-27y-1531 ,-direeting -the-approv-
ai-of -plaps-of-reelamation-along-the-Saerapento-River-or-ite-sribu-
taries-er-ugon-?he-swam@-laaés-adﬁaeentnte-saiﬁ-river;—di!eetiag-the
Btaie-Eagineer-to-procure-daia-and-malie- surveys-and-exaninntions-for
tke-purpose-ef-perfecting-the-plans-eontained-in-said-repors-of-the
califernis-Pebris-Commissiony-ard-to-make-reperis-thereofy-maling-an
apprepriatison-te-pay-the-expenseg-of-such-eNaminations-and-purveysy-and
ereating-a-Reelamation-Beard-and-defining-1ite-povery -approved-Decerbeyr
3ky-1013y-or-any-medificaiions-er-amendmenis-that-may-be-adopied-to-the
samey-either-a-fee-simple-or-casement-nay-be-taken-ag-a~-reetamation
board-chali-by-reselution-deternine-may-be-necessary - -tueh-regeiukion
shall-be-eonelupive-evidenee-that-a-taking-of-the-fee-simple-or-easenensy
ae-the-eage~-May-bey-ig-Reeessa ¥y

Sr--The-right-ef-entyry-upen-and-oceupation-of-landsy-apd-the-righé
to-talte-therefron- such-carithy-gravely-etoneey -sreesy-and-simper-as-may
be-neeesEary- for-some-publie-use-

Uv--When-the-properiy-is-taken-by-any-mitual-vater-systeny-ecuntyy
edty-and- epuntyy-or-ineorporated.-eity-or-towny-or-a-minieipal-water
digsriedy-or-other-politieai-subdivieieny-regardiess-of-the-usey~a-fee
simple-pay-be-saker-if-she-legislative-or-other-governing-body~-of-guel
Entual-weter-systemny-eountyy -eity-and-ecuntyy-or-incorporated-eity-or
tewny-or-mapieipal.-vater-distrieiy-ov-other-peliticnl-subdiviciony-ghaliy

by-resolubiony-determine-the-saking-thereof-in-fee-to-be-neeecsary~--Suek
-14.2-




CCDE OF CIVIL PROCELIURE § 1239
Tentatively apprcved July 1971
resolution-skall-be-eonclusive-evidenee-of-the-neeegsity- fareshe-dnking
ef-the-fee-simples--Where-the-fee-is-talieny-the-deeree-of -condemnation
ehall-speeifieally-provide- fer-the-taking-of-a-fee-simpie-eatater
Fhe-provicions-of-this-subseetion-shall-nei-be-appiicable-where
the-properiy-is-saken-under-the-aushority-eonferred-by-subseesion-1

hereof-

Comment. Section 1239 1s superseded by Section 303 of the Eminent
Domain Code. A background study, prepared for the Iaw Revision Commiselon,

on Section 1239 is published as Taylor, The Right to Take--The Right to Take

the Fee or Any lesser Interest, 1 Pac. L.J. 555 (1970).
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EDUCATION CODE § 15007.5

Tentatively approved March 1970

Education Code. § 15007.5 (repsaled)

Sec., . Section 15007.5 of the Education Code is repealed,

35067 r5 r- -The -goveprring -beard -of -apy-scheslk -district -may
erber-inbo -an-agreement-with-the -governing-bady-of -any-publisc
aseney-ﬁer-the—jeint-exepeise-by-suéh-seheelaﬂistpigt-and
srek~agency-of-their-vospectbive -powers-ef -eminent-demainy -whether
er-Rot-pesssased-in-cemmensy -for-the -aeguisition-of-real-preperty
gs-a-otngle-parealy--Suek-ggrooment-shall -be -ehtered-into-ard
perfermed-pursuant-te-the-previsiens-of-Ghapter-5-(eesmenaing
with-Seebien-6500) -of -Divisien-7-of -Fitle-1-of-the-Government
Eodey-and-eack-public~aganey-thepein-designated-is-putherizad
to~gnter-inte-suek-an-agrecnent-witk-the-governing-board-of

any-sgehool-~distvriet-for-sueh-parpessy

Comment. BSection 15007.5 is superseded by Section 305 of the

Eminent Domain Code.
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GOVERNMENT CODE §§ 190-196

Tentatively approved July 1971

Government Code §§ 190-196. Protective condemnstion (repealed)

Seec. . Article 4.5 {commencing with Section 190) of Chapter 1 of

Division 1 of Title 1 of the Government Code is repealed.

Comment. Sections 190-196 of the Government Code, relating to protective
condemnation, are superseded by Section 304 of the Eminent Domain Code.

Note. The text of the repealed sections i1s set out below.

190. "Land" when used in this article includes any interest,
easement, or reservation in land.

191. Whenever the State or any city or county may acquire land in
excess of the land actuslly needed or used for public purposes in connection
with the establishing, laying out, widening, enlarging, extending, or
meintaining of memorial grounds, streets, squares, parkways, Or reserva-
tions, the acquisition, maintenance, and use of such land and the sale,
disposition, and conveyance and the establishment in connection therewith
of any reservations concerning the future use and ovecupation of such land
so as to protect the public works or improvements and their environs which
it adjoins and to preserve the view, appearance, light, air, and usefulness
of such public works shall be conducied and maintained pursuant to this
article.

192. Every act of the State authorizing the State, any city or
county to acquire land for the purposes of establishing, laying out,
widening, enlarging, extending, or maintaining memorial grounds, streets,
squares, parkways, or other public places, shall be congtrued as includ-
ing among its purposes the acquisition of land in excess of the land
actually needed or used for public purposes.

193. If the State, any city, or county acquires any land under Sec-
tion 14-1/2 of Artiele I of the Constitution or this article, vhich land 1s
in excess of the land actually needed or used for public purposes, the
State, city, or county may sell such land or any interest therein and may
reserve in the land any reservation, easement, interest, or right that
public interest, necessity, or convenience requires Lo preserve the view,
appearance, light, air, and usefulness of any public memorisl grounds,
streets, squares, parkways, places, or works.

~-45.5-



GOVERNMENT CODE §§ 190-196

Tentatively approved July 1571

194. ©No such sale shall be made by a city or county except by its
legislative body, nor until after notice has been published in the Juris-
diction of the legislative body pursuant to Section 6064. The notice
shall:

() Describe the land or lands to be sold.

(b) Set forth in general terms the interests, easements, or reser-
vations to be reserved by the public.

(c) State the time and place of the sale.

(4) Call for sealed bids in writing.

195. At the time and place set for the sale, the legislative body
shall open any bids received in response to the notice and shall sell
the land to the highest bldder, except that 1t may at that time or at any
time to which the sale is continued receive any higher bids and may rejlect
any bid failing to comply with the terms of purchase set forth in the
notice.

196. Money derived from the sale of land pursusnt to this artlele
shall be immediately paid into the fund from which payment was made for
the land. If the land was purchased with funds derived from the levy of
any assessment or tax upon property benefited, the money derived from the
gale of the land shall be distributed as refunds to the persons paying
those assesspents or taxes in proportion to the mmounts levied or assessed
against them or thereafter to be levied or assessed against them to meet
any bonds as yet unpaid by them. Money to be refunded to any person pur-
suant to this article shall first be applied to any indebtedness of such
person or his successor in interest on account of any tex or assessment
levied or any bond issued to pay the cost of any lmprovement done or
performed by the public body, all or part of the cost of which is levied
or taxed against the land of that person.
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§ 610.
§ 611.
§ 612.
§ 613.
§ 614.
§ 615,
§ 616.
§ é17.
§ é18.
§ 619.
§ 620.
§ 621.
§ 622,
§ 623.
§ a2h.

PUBLIC UTILITIES CODE §§ 610-624

Tentatively approved March 1970

PRIVATELY OWNED PUBLIC UTILITIES

ARTICIE 7. FMINENT DOMAIN

Article applies to "public utilities" only

Railroad corporations
Electrical corporations
Gas corporations

Heat corporations
Pipeline corporations
Telephone corporations
Telegraph corporations
Water corporations
Wharfingers

Ferries

Street railroad corporations
Motor =znd water carriers
Warehousemen

Sewer 8ystem corporations

-67-
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PUBLIC UTILITIES CODE § 622

Tentatively approved March 1970
Bevised Fetruary 1971

§ 622. Motor und woter carriers

622. (a) As ueed in this section, "motor carrier" means:

{1) A highway common carrier as defined in Section 213.

{2) A passenger stage corporation as defined in Section 226.

(b) As ueed in this section, “water carrier" means a common
carrier operating upon any waterway in this state between fixed
termini or over B regular route.

(c) A motor carrier or water carrier may condemn any property
necessary for the construction and maintenance of terminal facilities
for the receipt, transfer, or delivery of the passengers or property

it carries.

Comment. Section 622 grants certain motor carriers and water carriers
the right of eminent dom=in to acquire property necessary for terminel
fecilities. Sectlons 621 and 622 supersede subdivision 22 of Section 1238
of the Code of Civil Procedure which granted condemnation suthority for
"terminal facilities, lands or structures for the receipt, transfer or
delivery of passengers or property by any common carrier operating upon
any public highway or waterway in this state between fixed termini or over

a regular route, or for other terminal facilitles of any such carrier.”
-81-



PUBLIC UTILITIES CODE § 624

Tentatively approved February 1971

§ 624, BSewer system corporations

624. A sewer system corporation may condemn any property

necessary for the construction and malntenance of its sewer system.

Comment. Section é2L grants a "sewer system corporation" {defined in
Section 230.6) the zight of eminent domsin to acquire property necessary
for the construction and maintenance of its "sewer system." "Sewer system"
is defined in Section 230.5 to include all property used in connection
with or to fecilitate sewage collection, treatment, or disposition for seni-
tary or drainage purposes. Thus, Section 624 authorizes condemnation of
any property necessary to carry out ﬁhe regulzted activities of sewer system
corporations. Section 624 does not, however, authorize condemnation for a
sewer system which merely collects sewage on the property of a single ipdividual
(Section 230.5); nor does it authorize ccndemmation by anyone other than a
public utility subject to the jurisdiction, control, and regulation of the
Public Utilities Commission.

Section 624 supersedes portions of subdivisions 3, 4, and 8 of Section
1238 of the Code of Civil Procedure insofar as those portions relate to

condemnation by privetely owned public utilities.
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STREETS & HIGHWAYS CODE § 10L. 3

Tentatively spproved July 1971

Streets & Highways Code § 104.3. Protective condemnation (repealed)

Sec. . BSection 104.3 of the Streets and Highways Code is repealed.

18ky 3y~ -Fhe~department-may-condemn-rent~property-or-any-interest
therein-For-reservatiens-ih-and-nbont~and-steng-and-icading-to-any-state
highvay-er-ether-publie-werk-or-imprevenent-eenstruchbed-or-so-be-conabrueted
by-thc-dcpartmcnt-andrmny;-aftcr-%he-eatabiishmznt;-inying-ont-an&-cnmpie-
tion-of-such-improvement;-convey-out~any=-such-reat-property-or-intercst
sherein-thus-gequired-and-nod-necessary-for-such-improvencns-with-reserva-
tiens-concerning-the-fubure -use-and-sceupation-cf-such-reat~prepersy-or
inberest--thereiny-se-an-to-protect-such-pubiic-work-and-improvement-and
ten-environs-and-to-preserve-the-viewy-appearancey-tightsy-zir-and-nsefue
ROCS-0f-5ueh-publie-werk; -previdedy -that -land-50-condenned-under-autherity
of-this-soction-shali-ba-limited-te-parsals-2ying-vholly-er-in-part-within
a-distanee-of-not -to-axcoed-15¢-feat -from.tho -clesast-bovmdary-ok-aush
publie -Wokk-oF - iNpreveRaRt ; -provided-that -whken-pareels-whioh-2ie -snly
parkially-within-such-1linit~of-150-£00t -are -takoRy ~-GR1I¥-~FUCR-POFL A ORS -RAY

ho-condemued-whioh-do-not-oxe0sd-200-feot - freom-said-okonest-bowndary.

Comment. Secticn 104.3 of the Streets and Highways Code is superseded by

Section 304 of the Eminent Domain Code.
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WATER CODE § 256

Tentatively approved July 1971

Water Code § 256. Protective condemnation {repealed)

Sec. . Section 256 of the Water Code is repealed.
256.--Tha-iepartmsnt-may-eandemn-seal—p@eperty-er-any-intsreet
therein-for-resarvations-in-and-aboub-and-aleng-and-teading-to-any-shate
dam-er-watew-faeility-or-other-publie-verk.-or-inprevencnt-osnstrustos-ep

to-ho~-esnstrueted-by-tho-departuent -and-wayy-after-the~astablishuent,y
saying-out-asnd-eempletion-of-such-inprovement y-coRvey-out-any-sush-real
properiy-or-interest--thareiln-shus-aequired-and-net -necessary-for-swek
iuprovement -with-veservations-eoneerring-the-future-use-and-oeeupatien
of -sueh-real-property-or-intovest-thereiny -co-as-o-probesb-aeh-publie
vork-and-inprevenent-and-its-anvirens-and-te-precerve-the-viewy-appearanaey
dighty-air-and-usefuiness-of-sueh-publie-werks-previdedy~-ihat-2and-se
eondemned-under-subthorisy-of-this-ceetion-ehali-be-tinited-So-pareais
2¥iRg-vhelly-oF-in-parb-within-a-disgtanee-of-pab~to-execed-00-fent-Eren
the-olosest-bewndary-ef-such-publie-verk-or-inprevencnts-previdedy-that
vhken-pareelie~whieh-iiec-oniy-parbially-within-gueh-linit-of-500-feet-are
$akeny-only-sueh-portionc-may-bo-eondenned-vhieh-da-not-exeeed-000-feet

Erem~said-elesest-bourdanyy

Comment. Section 256 of the Water Code is superseded by Section 304 of

the Eminent Domain Code.
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