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#36.20(1) 7/16/71
Memorandum Tl-53
Subject: Study 36.20{1) - Condempation Iaw anrd Procedure--The Right to Take

(Legislatively Declared "Public Uses"--Code of
Civil Procedure Sections 126k.1-1264.9)

SUMMARY
This memorandum presents for 'repeal Cocde of Civil Procedure Sectlons

1264,1-1264 .6 and 1264.8-1264.9, relating to condemmation of toll road and
tall bridge franchises, Section 1264.7 has broader procedural implications

and will be considered separately at a later time.

BACKGROURD 7

Code of Civil Procedure Sections 1264.1-1264.9, dealing with condemmation
of toll road and toll bridge franchises, were added to the code in 1937. It-
bhag been speculated that toll bridges and roads were becoming so prevalent
th.at a specia;l sche;he dealing withk thelr acguisition was necessary. See
Work of 1937 California leglslature, 11 So. Cal. L. Rev. 1, 33-39 (1937)
(attached as Exhibit I).

Thie speculation does not conform to present reality. Although up to
the first decades qf this century, local public entities were empowered to
and did grant franchises to private parties to construct and operate toll
roade and bridges, the 1929 legislature vested exclusive authority in the
Department of Public Works to issue these franchises while removing county
authority to issue or renew theﬁ. See Ste. & Hwys. Code §§ 30800, 30810.
Toll roeds and bridges existing in August 1929 were permitted to remsin in
existence (Section 30811(a)), dbut the removal @f county authority combined
with a provision that a toll road automatically becomes a county highway
upon the expiration of a franchise (Section 902} insured that, with the pas-

sage of time, county franchises for toll bridges and toll roads would gradu-

ally disappesr.
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Unless the Department of Public Works pas granted franchises for toll
roads and toll bridges {(and every indication is that it has not--see Exhibit
I1), there appears to be no present apﬁlication of the Code of Civil Procedure
Sections 1264.1-126L4.9. Over forty years have passed since the removal of
county authority to grant these franchises, and it is high.lglr likely that 211
franchises so granted will have expired.

In addition, the coverage of these code sectione 1s so limited as to be
of no practical consequence. And, in any event, the bulk of the provisions
simply restate the general rules of eminent domain that would apply sbsent

the provisions. See anelysis, below.

ANALYSIS
The coverage of Sectlons 1264.1-1264.9 is quite restricted. Section
1264,1 provides the basic scope:
126L.1. Where the property sought to be condemned is a Pranchise
of limited duration to collect tolls on any bridge or highway, the
plaintiff may condemn the right to teke such franchise as of a future
date, which date shall be specified in the complaint and in the judg-
ment of condemnation.
It sbould thus be noted that the section applies only to bridge and highway
toll franchises of limited duration, which as pointed out above, will all
bave expired by now. Further, the section applies only to franchises of that
type which are sought to be condemned ae of a future date.

The repeal of these sections will thus affect little, if anything. It

should be noted that Section 1264.1 does not in itself authorize condemmation

of toll road franchises. Such authorization must be found in other sections.
Under the Commission's proposed comprehensive statute, any person suthorized

to condemn for roads and bridges will be able to condemn toll franchises for

-



those purposes. See Eminent Domain Code § 101 ("property"” defined}. See
also Cal. Const. Art. XII, § 8 (power of legislature to take franchise);

Pub. Util. Code § 1403 (local entities petition to Public Utilities Com-
mission to condemn property and rights of utility); Code Civ. Proc. § 1240(5)
(property that may be taken includes franchises).

Following Section 1264.1, which provides the basic scope of the fran-
chise provisions, Sections 1264,2-1264.6 deal with various procedural and
substantive problems involved in determining the dameges or amount of com-
pensation in cases coming under Section 1264.1. These provisions, to a
large extent, duplicate the rules normally applicable in valuation proceedings.
For a detailed discussion, refer to Exhibit I.

Section 1264.7 defines the terms "judgment" and "final Judgment." These
definitions are applicable to all eminent Qomain proceedings and will be
considered in detail in the context of eminent domain pfocedure at a later
time. |

Section 1264.8 alters the normel rule prescribing when a judgment in an
eminent domain action must be paid. This alteration is necessary if the
scheme allowing condemnmation as of a future date is to operate effectively.
With the repeal of that scheme, Section 1264.8 will be of nc further value
and mey be repealed.

Section 1264.9 is distinct from the other toll franchise sections that
precede it and was enacted as a self-contained unit. See discussion in
Exhibit I. It is of broader application than the other sections, relating
to condemnation of toll roads and bridges (some of which do exist--see Exhibit

II), as well as to condemmation of toll franchises.



The section declares that the court has jurisdiction to mske the follow-
ing determinations with regard to the lisbility of the condemnor to any city,
county, "or other public mandatory":

(1) Liability for taxes.

{2} 1Liability for license fees.

{3) 1iability for franchise payments.

(4) Liability for reverslonary rights.

This statement of Jurisdiction is unnecessary and may be repealed.

(1) Determination of liability for taxes generally is vested in the
court, and substantive rules are provided in other sections. See Rev. & Tax.
Code § 4986 and Code Civ. Proc, §§ 1252.1 ard 1252.2.

(2), (3) Determination of liability for license fees and franchise pay-
ments to the clty, county, "or other public mendatory,” 1s obsolete since
citles and counties may no longer issue toll franchises. The State Highway
Fund is the depository for money received from such franchises, should they
exist. BSts. & Hwys. Code § 30308.

In any case, the general jurisdictional statute to be incorporated in
the Eminent Domailn Code will provide the court adequate authority to deter-
mine whether the condemnor is liable for fees. Moreover, the Commission has
previously determined that substantive rules governing important problems
should be spelled ocut rather than a bare statement thal the court hes juris-
dlction to decide the issue. As indicsted above, the staff does not believe
that the problem of obligations for toll franchise fees is significant enough
to warrant a special set of rules.

(4) Determiration of liability for reversionary rights in an entity
generally 1s vested in the court by ancther section. See Code Civ. Proc.
$ 2247(2)(court may hear and determine all conflicting claims to the property).
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CONCLUSTION
Sections 1264.1-126L.6 and 1264.8-126L4.9 of the Code of Civil Procedure
have little or no present application and, in any case, they largely dupli-
cate existing law. They should be repealed. Repealed sections with Comments
are set out in Exhibit III. -
Res‘pectfully submitted,

Nathaniel Steriing
Legal Counsel
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TE OF CALIFORNIA—BUSINESS AND TRANSPORTATION AGENCY RONALD REAGAN, Governor
DEPARTMENT OF PUBLIC WORK QEE!D
1120 W STRESY : '
nwmunmmcummmunau

June 28, 1971

Mpr. Nathaniel Sterling

L.epal Counsel

California Law Revision Commission
Sehool of lLaw--Stanford University
Stanford, California %4305

Dear Kr. Sterling:

In your letter of June 18, 1971, to the California Toll Eridse
Authority, you called the Authority’'s .attention to the current
study of the California law of eminent domain. In that letter
“ you polnted out that the Commission will consider, ad part of
its study, the dispositlon of Sections 1264.1 to 1264.9 of the

: Code of Clvil Procedure whigch relate to the acoulsition of
(:- private toll bridge and toll road franchises.

You have asked if there are any presently operating toll bridge
franchises and wnether 1t is the voliey of the Denartment of

" Public Works to authorize new franchises pnrsuant to Streets
and Highways Code Section 30800. As to any operatine toll
bridpe franchlises, to our knowledge there are none. There is.
nowever, cne privately owned interstate toll oridee known as
the Cibola Bridge which spans the Colorado River near Blythe,
Californla. Perrpission for the construction of tnis bridee was
granted some years back by the U. S. Army Englneers after
approval of the plans by the Highway Department of Arizona and
the California Department of Publice Works. “fhis aporoval was
given as required by the orovisions of Federal law, svecifically
the General Bridge Act of 1946, It 1s mossible that at some
time public acauisition of this bridge may oceour.

Insofar as the policy of the Department of Public Works to
authorize the issuance of new franchises for toll bridge
construction is concerned, all that can be said is that no
applications have veen fliled for many years past. The Depart-
ment has no established polliey but would consider any applica-
tion on its individual rerits,

RICHARD C. EAST
Assistant Secretary
California Toll Bridge Authority
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EXHIBIT IIX

CODE OF CIVIL PROCEDURE § 126k4.1

Steff recommendation September 1971

Code of Civil Procedure § 1264.1 (repealed)

See. . BSection 1264.1 of the Code of Civil Procedure is repealed.

1264 vly--Whore-tho-preperiy-senghi-te-bo-condumnad-4s-a-franehice
ef-linited-duratien-to-eellicat-solle~-en-any-bridge-or-highwayy-4he
piainiiff-may-eondemn-tho-righi-te-4aka-suck-franchige-as-of-a-future
dasay-whieh-data-ghati-be-cpeaified-in-ihe~aemplains-and-in-ihe-judgmeni

ef-eendemnstiony

Comment. Section 126L.1 and its implementing Sections 1264.2-1264.6
and 126L.8, relating to condemnation of toll franchises of limited duration
as of & future date, are not continued. These sections were of extremely
limited application and are presently of little or not significance, for
thers appear to be no existing toll bridge or toll road franchises. 1In
addition, these sections largely restated the rules of eminent domain that

would be applicable in their absence. 8See Work of the 1937 California legis-

lature, 11 So. Cal. L. Rev. 1, 33-39 (1937).

For related provisions, see Eminent Damain Code Section 101 ("property”
defined); Streets and Highways Code Sections 30800 and 20810 (granting
franchises); Public Utilities Code Section 1403 (condemnation of utilities);
Cal. Const., Art XII, § 8 {(right of Legislature). See also former Code of
Civil Procedure Sections 1238(4) and 1240{5) and Comments thereto (condemna-
tion of toll bridges and roads, and of franchises).
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CODE OF CIVIL PROCEDURE § 1264.2

Staff recommendation September 1971

Code of Civil Procedure § 1264.2 {repealed)

Sec. . BSection 1264.2 of the Code of Civil Procedure is
repealed.

326422+~ ~The-meagure-of -damages-in-the-ease-of -a-preceeding
eeming-uder-section-126l-1-chaliy-exeeps-an-provided-in-seetion
1264+ 35 -be-the-value-of-the-rights-granted -undex-gaid-franehice
faruthe-ﬁerieé-between-saiﬁ-da%e-ana-%he—expiratiea-ef—said-fran—
ehiges-due-consideration~-being-had-to-the-burdens-as-weli-as-she

bepefika-eenferved-by-sueh-franchises

Comment. See Comment to former Section 1264.1.



CODE OF CIVIL PROCEDURE § 1264.3

Staff recommendation September 1971

Code of Civil Procedure § 1264.3 (repealed)

Sec. . Section 1264.3 of the Code of Civil Procedure is
repealed.

1264+3,--1f-previgion-vac-made-in-the-franchige-sought-to-be-eon-
demned-er-in-the-applieable-statutes-under-whiek-the-franekise-was
granted-for-the-sequicition-of-eaid-iell-bridge-er-ioll-read-er-said
fyanekise-by-the-eounty-granting-the-franchise-or-by-the-eounticsy
jotnkly-aetingy-in-whiek-the-i0il-bridge-ar-tell-road-is-aituatey-on
the~paynent-af-the-fair-eash-vaive-af-gaid-todl-bridge-or-soil-roady
without-eonsideration-of-the-vatue-of -the-franekigey-then-and-in-that
everty-in-auy-proceeding-brought-for-the-taking-of-gueh-fyranehiges-the
eompersation-avwarded-ghali-not-exeeed-the-fair-eash-value-of-guek-t9dd

bridge-or-toli-read;-exelusive-of-the-value-ef-the-£rarehioe~

Comment. See Comment to former Section 1264.1.



CODE OF CIVIL PROCEDURE § 1264.4

Staff recommendation September 1971

Code of Civil Procedure § 1264.4 {repealed)

Sec. . Section 126L.4 of the Code of Civil Procedure is
repealed.

1264 by --1£-8-new-trial-is-gransed-er-the - judemment-is-reversed
and-remanded-for-a~-new-trialy-the-plaintiff-shall-have-the-righs-as
&-pRtter-of-eoursey-in-eases-coming-under-seeiion-1264,1-te-amend
the-eempiaint-to-speeify-n-different-date-as- aZvhick-said-franchice

ghall-be-takens

Comment. See Comment to former Section 1264.1.



CODE OF CIVIL PROCEDURE § 1264.5

Staff recommendation September 1971

Code of Civil Procedure § 1264.5 (repealed}

Sec. . BSection 1264.5 of the Code of Civil Procedure is
repealed.

126l:5+--If-the-defendans-appeats-from-the- judgment-and- the-judg-
ment-is—affifmeé-in—a—ease-eaming-unéer-Seetien»laéhvig-%he-plaiatiff
ehali-he~eatit1eé-te-have-éedueted-fremr%he-priﬂeipai-ef-the-suﬂgmeat
te-be-paid-the~net-reeeipta—ef~teils-eelleetea-er-ee&leetible—frem—%he
ia%e-far-the-%aking-as-speeiiied—in—the—5aégment~%e—the-ﬂate-ennwhieh
the-audgment-e£—%he-reviewiag-eeurt-beeemes-?iaal;-en—shewing—that
prier-te-%he-date—speeified-fer-eaia-taking-the-glaiatiﬁf—was—able-%e
yay-the-saié—3udgmen$—aaﬂ-eﬁfereé-%e-pay-the-same-te-the-defendaat,-er
inte-eeart-fer-hia-beaefit,-in—re%urﬂ—far—a-waiver-eﬂ-the-agyeaiw—-The
%erm—ﬂnetﬂreeeigtsﬂ—means-the—sum-ebtaineé-hy-subtraeting-frem-the
%e%al—ameua%*af-teils-eelieeted-e?-eelleetible—tbe-ameun%s-aetuai&y
aﬂﬂ~aeeessariiy-expended-er-ineurrea-far-the-eperatiea—ana-mainteaanee
of-said-toll-read-or-teli-bridge-during-caid-perieds

ths-seetiaa—dees-ﬂet-apply-iﬁ-these—easea-iﬁrwhiehvthe—glaiati£f
takes-pesseeaiaa—pen&ing-appeal—pu?eaant—te-the—p?evisiaas-ef-Seetien
125#-er-takea-peasessiearunder-the—previsians-ef-Seetien-ih-ef—ﬁrtieie

I-af-the-Congkitnticn-

Comment. See Comment to former Section 1264.1.



CODE OF CIVIL PROCEDURE § 1264.6

Staff recommendation September 1971

Code of Civil Procedure § 1264.6 {repealed)

Sec. . Section 1264.6 of the Code of Civil Procedure is
repealed.

326Y+6:--Fo- secure-the-deduction-speeified-in-Seetion-3264+b-the
piaintiff-mpuet-within-10-daya-rfier-the-rempitiitur-ig-reeeived-£frem
the-reviewing-eours-cerve-gn-the-defendanti-and-£filte-in-the-supevrior
eenrs-hig-notion-to-gei-for-hearing-the-question-of -the-deduetion-£o
be-mader--Ify-on-the-hearing-of-said-motiony ~proef-ig-made-to-the
gakicfaetion-of-ihe-eourt-of-plainsiffla-abidiby-to-payy-and-offer-teo
payy-the-judmuenty-as-epeeified-in-Beetion-1264+5y-she-eours-shald
grapb-the-pebion-and~ghail- fix-a-time-for-the-deterninaiion-of-the
smouRt-te-be-deduetedy ~whiek-ametné-shall-be-deterrined-by~the- eours
sitsing-withous-a~jury-uriess-piainsiff-or-defendans-on-or~before-the
date-af-the-hearing-of-gaid-motion-te-set-files-with-the-eourt-a
depand-in-wrising-for-a- juryy-in-vhieck-ease-the-anid-ameunt-shail-be

deseymined -By-a-Juryy

Comment. See Commnent to former Sechtion 1264.1.



CODE OF CIVIL PROCEDURE § 1264.8

gtaff recommendation September 1971

Code of Civil Procedure § 1264.8 (repealed)

Sec. . Section 1264.8 of the Code of Civil Procedure is
repealed.

1264 +8+--In-any-ence-brought-under-ceetion-126U+15-the-plainsiff
ghail-have-the-fuli-perigd-gpecified-in-section-1251-in-vhieh-ta-pay
the-judgmensy-but-in-eage-the-period-apeeified-in-shat-seetion-expivres
prior-to-the-date-speeified-in-the- judpgment-for-the-taking-ef-said
franehigey-the-period-ckaill-be-extended-to-apd-inetuding-the-day-pre-
eeding-gaid-epeeified-dater

He-abandonment-ghali-be-implicd-under-geesion-1206a-unleas-she

Judgment-is-not-paid-within-tkhe-sime-herein-opeeificd.

Comment. See Comment to former Section 1264.1.



CODE OF CIVIL PROCEDURE § 1264.9

Staff recommendation September 1971

Code of Civil Procedure § 1264.9 (repealed)

See. . BSection 1264.9 of the Code of Civil Procedure is
repealed.
126U+ --In-any-sesion-for-the-acquisision-hereunder-of-a-teii-reoad
e¥-toli-bridge-or-the-franehise-for-the-ealieetion-of-todla-thereons;-the
eeurt-in-whick-guek-aetion-is-pending-chail-have- jurisdietion-so-deter-
mine-she-tinkbidity-of-the- condemning-pariy-to-any-eourtyy - eity-ar-ather
publie-mandasory-Ffor-taxes;-1icense-feea-or-franchise-paymente-and-te
detevrmine-the-revercionary-righis-of -apy-sueh-eountyy ~eidy-or-other
publie-mandatery-in-er-to-the-franehise-er-property-se-goughi-fo-be
aequiredr-aud-ify-and-in-the-evernty-any-cueh-1iability-be-ge-deteymined
REaingt-gaid-eondenaing-paysyy-then-and-ip-that-event-an-award-shnsi-be
made-%s-sueh-eeun%y;-eity-é%-a%her—publie-maaﬂa%ezy;-puréuant-%s-the
previgirug-af-the-3awy
Comment. Section 1264.9, relatinz the the jurisdiction of the court to
determine the liability of a condemmor for taxes, license fees, and franchise
payments on, as well:as, reversionary interests of a city, county, or other
public mandatory in, & toll bridge or toll road, or franchise thereon, is not
continmued. The section was of little or no current significance, for there
appear to be few existing private toll roads or bridges and no existing
franchises for their operation. Moreover, the court has general jurisdiction
to determine matters incident to the condemnation of property (see Eminent

Domain Code Section 5 see also former Code of Civil Procedure Section

8-



CODE OF CIVIL PROCEDURE § 1264.9

Staff recommendation September 1971

1247(2) and Comment thereto)}, as well as specific Jurisdiction to determine
liabllity for taxes ( see Revemue axd Texation Code Section 4986; see also
former Code of Civil Procedure Sections 1252.1 and 1252.2 and Corments

thereto).



