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#71 9/28/70
Memorandum 70-104
Subject: Study Tl - Joinder of Causes of Actlon; Cross-complaints and

Counterclaime

SUMMARY

The following are the major policy questions for decision:

1. Should Section 378 be revised to permit joinder of plaintiffs "if

it appears that thelr presence in the action will promote the convenient
administration of justice" or should the section be otherwise revised?

2. BShould Section 379 be revised to permit joinder of defendants "if
1t appears that their presence in the action will promote the convenient
administration of justice" or should the section be otherwise revised?

3. - Should Section 380 of the Code of Civil Procedure be repealed?

L. Should Section 384, which is proposed to be repealed in the tene
tative recommendation, be retained but revised?

5. Should a new provision, based on NY CPLR 2003, be inecluded in the
recommended leglslation?

6. Should Seetion 425.20 (separate statement of causes of action) be
revised?

7. Are exceptions needed to the compulsory joinder of causes of
actions provisions (Sections 426.20 and 426.30)7
8. Should Section 10kB.5 be restricted in its application?

There are a number of technical revisions needed in the tentative

recommendation which are not listed in this summary.

The staff suggests that the recommendstion, as revised at the October
meeting, be approved for printing. Various persons and orgenizationg--
including the State Bar and Judicial Council--are still reviewing this
recomuendation. They have suggested it be printed so they can review the
material and mske suggested changes early in 1971,
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BACKGROUND

The tentative recommendation and background study was sent to the
Judicial Council, the State Bar, the California Trial Lawyers Association,
various local bar assoclations, and a number of Practicing atiorneys.
(Kotices were published in legal newspapers and other legal publications
that the tentative recommendstion hsd been prepared and that the Commission
seeks the comments of interested persons.)

Despite this distribution, we have not received any detailed comments
on the tentative recommendation. (Exhibits I, II, and III, sttached, are
the three letters we received on the tentative recommendation that cone
tained comments.) Nevertheless, both the Judieial Couneil énd the State
Bar urge us to submit our recommendation for enactment in 19T1. They plan
to review our proposal and to submit comments later, hopefully early in
January so they can be considered and the bill amended before it is heard.
The staff believes that this 1s a workable procedure, Also, we anticipate
that ultimately a notice concerning the ‘recommendation will be published in
cne of the Stete Bar publications that is seﬁt to all lawyers, and we may
get additional comments on the recommendation as a result of the publica=-
tion of this notice. The staff believes that the recommendation on this
subject should be approved for printing at the October 8-9 meeting. Any
changes in the recommended legielation that we later determine are needed
can be made after the bill is introduced.

We attached two coples of the tentative recommendation to this memcran-
dum. Please mark your suggested editorial revisions (not invelving policy
questions) on one copy and turn it in to the staff at the October meeting so
your suggested changes can be taken into account when the recommendation is
edited prior to sending it to the printer.
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We plan to go through the recommended legislation section by section
at the meeting. Please raise any policy questions you have concerning the

tentative recommendation at that time.

MATTERS SPECIFICALLY NCOTED FOR COMMISSICN ATTENTION

Scope of recommendation

There is some feeling that there is a need for an oversll revisicn of
pleading rules. Mr. Elmore of the State Bar belleves that an overall revie
slon of pleading rules should be the ultimate goal. Mr. Smock of the
Judicial Council notes that our recommendation is limited in scope and that
& more general revision of pleading rules would probably be desirable. The
detailed comments in the letter from Mr. Kippermen {Exhibit II) go, for the
most part, to provieions of existing law that we are not proposing to
change. Nevertheless, the Commission 1s not suthorized to study pleading
generally. Our authorizetion is limited to joinder of causes of action and
to cross-complaints and counterclaims. Both of these sreas are in need of
immediate reform. If we can accomplish the needed reforms in these areas
at the 1971 session, perhaps the State Bar or the Judicisl Council will

decide to work on an overall revision.

Court rules

The Judieial Council letter {Exhibit I) suggests that scme of the
detall provided in the statute would seem idesl for coverage instead hy
Judicial Council rule. The staff suggests we do nothing with respect to
this suggestion now. If end when the Judicial Council hse specific pro-
prosals for revision, the specific proposals casn then be considered.
Moreover, the State Bar may have views on substituting court rules for

statutory rules. Accordingly, although there is considerable merit to the
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suggestion made by the Judieial Council, the staff suggests that action on
this suggestion be deferred until specific suggested revisions are presented.
Also, the suggestion may involve metters outside our asuthority, and we could
not make such recommendations in our report. We would, however, agree to an
amendment to the bill introduced to effectuate owr recommendation to make

any revisions in the bill that we conciude are desirable.

Joinder of parties (Sections 378-389) (pages 33-52 of tentative recommendation)

The effect of the tentative recommendation is to substitute the sub-
stance of Rule 20(a) (permissive Joinder) and Rule 19(a) (compulscry
joinder] of the Federal Rules of Civil Procedure for the existing California
provisions on permissive and compulsory joinder of parties. We received no
objections to this approach.

Mr. Elmore of the State Bar provided us with his suggested revision of
the provisions of the Code of Civil Procedure relating to partles. The
pertinent portion is attached as Exhibit IV. His revieion presents two
policy questions:

First, Mr. Elmore is unwilling to rely on revised Section 378 to super-
pede the various existing provisions relating to permissive joinder of plain-
tiffs. First, he is unwilling to rely on the phrase "same transaction,
occurfence, or series of transactions or occurrences" to pick up what he
includes in subdivision {b) of his Section 374% (first page of Bxhibit IV):

374. . . . persons may join as plaintiffs in one action 1if:

* * * * *

{b) They have a claim or interest adverse to the defendant in
the property, right in property or controversy which is the subject
of the action. :

.



The staff believes that this is clearly within the "same . . . series
of transactions or occurrences”" test provided in the Federal rules and in
New York and other states that have based their Joinder provisions on the
federal rules. We think that including a provision like subdivision (b}
would be undesirable because it could be construed to represent a legisla-
tive determination that the general phrase--"same transaction, occurrence,
or series of transactlons or occurrences"--is not broad enough to include
what is described in subdivision (b). We believe that the joinder of
parties provision in Section 378 of our tentative recommendation should be
given & broad construction. However, in view of the concern exyressed by
Mr. Elmore, we suggest that the Commission consider ineluding the substance
of Michigan General Court Rule 206.1, which provides in part: '

All persons may join in 1 action as plaintiffs
(1} 4if they assert any right to relief, Jointly, severally,

or in the alternative, in respect of or arising out of the same

transaction, occurrence, or series of transactions or occurrences

and I any question of law or fact common to all of them will

arise in the action; or

(2) if it appears that their presence in the action will

yromote the convenient administration of justice.

Subdivision (1) of the Michigen provision is the same as our Section 378.
Subdivision (2) would cover the cases that night present a problem of
interpretation under the language now used in Section 378 and would permit
the court to allow joinder of parties where it would be appropriate. We
think the cholce is between what now appears in Section 378 and the substance
of the Michigan provision. We recommend that the substance of the Michigan
provision be adopted. See Exhibit V (blue) attached for s redraft of Sec-

tion 378 to include the Michigan provision.
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Section 379 of the tentative recommendation presents the same rolicy
question as to Joining persons as defendants. Should Section 379 include
a provision permitting joinder of defendants "if it appears that their
presence in the action will promote the convenient administration of Jus=-
tice”? We think it should. See Exhibit VI (buff) for = redraft of Sec-
tion 379 to include the Michigen provision.

Second, Mr. Elmore suggested to the staff that a careful lock should
be taken at each of the joinder of parties sections proposed to be repealed
to be sure that the repeal of the section would not have unintended conse-
quences. Attached is a staff background study on joinder of parties in
which the various existing provisions relating to joinder are discussed.

The staff has concluded that three changes should be made in the Jjoinder of
parties provisions of the tentative recommendation:

(1) Section 380 of the Code of Civil Procedure, which is not proposed
to be repealed in the tentative recommendation, should be repealed. See
Exhibit VII {white) for the text of this section and the proposed Conment.

(2) Section 38k, which is proposed to be repealed in the tentative
recommendation, should not be repealed but should be revised. (Section 3Bl--
in sddition to permitting joint tenants, tenants in common, or coparceners to
Join in an action to enforce property rights--provides (contrary to the common
law rule) that title of all such tenants or coparcerners may be joilntly
asserted by one or less than all of them.} See Exhibit VIII (pink) for the
text of the section as the staff proposes to revise it and for the proposed
Comment to the revised section.

(3) The Comment to Section 389 should be revised by adding, after the
third sentence of the first paragraph on page LB, the sentence: "Such

dismissal would, of course, be without prejudice." (Existing Section 389
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has an express provision to this effect in the text of the section.)
Should this be in the text of the section (as in Section 389) or merely
in the Comment? (The provision of the Federal Rules of Civil Procedure

does not contain anything on the dismissal being without prejudice.)

New section relsting to edding or dropping parties

Mr. Elmore's draft includes the following provision:
Misjoinder of parties is not a ground for dismisssl of an action.
Parties may be added or dropped by the court on the motion of any
party or its own initiastive at any stage of the action and upon
such terms as may be just.
This provision is based on NY CPLR § 1003. The staff recommends
that we include the substance of this as a separate section in our proposed
statute. We would eliminate the word "and" which appears before "upon such

terms as may be just."

Tentative Recommendation (page 65)--Chapter Heading

The staff suggests that the heading for Chapter 2 read:
CHAFTER 2. PLEADINGS DEMANDING RELIEF

This revision is orally suggested by Mr. Elmore.

Section 425.10 (page 65)

For a revised version of this section that is shorter and more pre-
cise, see Exhibit IX (yellow). We recommend the approval of this revised

version which is suggested crally by Mr. Elmore.

Separate statement of causes of action--Section 425.20 (page 66)

Section 425,20 requires that all causes of action be separately stated,
whether or not they arise from the same transaction or occurrence., As

Professor Friedenthal points out in his study (pages 27-29), most states
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follow the so-celled "operative facts" theory of & cause of action, which
holds the scope of a single cause of action broad enough to cover all claims
arising out of the same transaction or occurrence. California, however,
follows the so-called "primary rights" theory under which the definition of
8 cause of action depends upon the nature of the harm suffered. Therefore,
in California, a single act of a defendant may give rise to a number of
different causes. For example, if defendant negligently drives his auto into
plaintiff's vehicle, plaintiff has one cause for any personal injury he has
suffered and another for dameges to his car. Similarly, if a defendant
wrongfully withholde from a plaintiff possession of a home, pleintiff has
one cause of action for ejectment from the realty and an entirely different
cause for wrongful detention of the furnishings. Hence, the effect of
Section 425.20 is to require that the pleintiff state separately his causges
of action for personal injury, injury to his personsal property, injury to
his real property, injury to his reputation, and the like, even where all
arise from the same transection. The requirement, however, does not compel

prlaintiff to separately state the different theorles upon which he bases

his cause of ection for injury to a particular "primary right."

Unlike proposed Section 425.20, the existing California statute--
Section 427--contains an exception to the separate statement requirement for
those types of cases where injuries to more than one Primary right ordinarily
occur. It is the view of the staff, Professor Friedenthal, Mr. Witkin, and
the. persone that commented on the tentative recommendation that Section 425.20
is unsound. It is unsound not only because it requires a separate statement
where one is not now required but alsc because the requirement of a separate
statement of causes of action is not useful where the causes of action all

arise out of the same transaction or occurrence. Where the pleading is
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regquired to contain a "statement of the facts constituting the cause of
action, in ordinary and concise language"” and a "demsnd for judgment for
the relief to which the pleader claims he is entitled” {proposed Sec-

tion 425.10), and where the complaint is subject to demurrer if it is
"uncertain" {(which includes "ambiguous” and "unintelligible”){proposed
Sections 430.10, 430.20), the separate statement requirement merely requires
additionel pleading that serves no useful purpose and tends to make
pleading more complex rather than more simple.

At 8 minimum, the existing exception to the separate statement require-
ment should be continued. It should be noted, however, that a separate
statement requirement directed to different primary rights only, where
coupled with the requirements of Section 425.10, merely requires the
pleading of the same facts (if they are the same) for each primary right
affected: where recovery for harm to different primary rights depends on
different facte being pleaded, they are required to be pleaded by Sec-
tion 425.10.

It is important to note that the California theory of a cause of
action is not based on the theory of recovery--it 1s based on the particu-
lar primary right involved. The staff suspects that, when the Commission
adopted proposed Section 425.20, it had in mind a requirement of pleading
different theories of recovery rather than pleading separate causes for
each primery right affected. The present California practice of pleading
alternative thecries of recovery (i;g;, pleading liability fEr danmsges
from aircraft noise on a theory of negligence, nuisance, inverse condemna-
tion, trespass) would not be affected by the elimination of the so-called
separate statement requirement. For further discussion, see the letter
from Mr. Kippermsn {Exhibit II).
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Having reviewed the matter, the staff again suggests that the require-
went of a separate statement of causes of sction apply only to causes not
arising out of the same transaction or occurrence. See Exhibit X for the

text of a revised Section 425.20 and Comment.

Compulsory joinder of causes of action--Section 426.20 {page 68)

Mr. Elmore orally raised the question whether Section 426.20 {which
requires the plaintiff to allege all related causes of action in his
complaint or waive them) will create problems as applied to certain types
of proceedings such as dissolution of marrisge or unlawful detainer.

We believe that the principle of Section 426.20 1s sound. It is the
same principle that now applies to a cross-complaint, and we see no
regscn why, as a matter of policy, the plaintiff should not be subject to
the same requirement as the defendant.

A careful reading of the statute indicates that it applies only to
causes of action alleged in a “"complaint” or "eross-complaint." It would
not apply to a "petition" for the dissolution of marriage. Perbaps this
should be mentioned in the Comment to Section b26.10 (defining "complaint"),

The unlawful detainer proceeding does present a problem. When the
Commission was working on the lease law recomuendation, we were advised by
representatives of lessors that the expense of legal proceedings makes it
impractical to bring two actions and that damages are ordinarily either
sought in the unlawful detainer proceeding or not sought at all. Neverthe-
less, there will be circumstances, probably rare, where a lessor will want
to obtain possession in an unlawful detainer proceeding and want to bring s
later action for damages when the amount of damsges has Decome certain. The
best solution to the problem would be to add s section to Article 2 (com-
mencing with Section 426.10), to read:
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426.60. This article applies only to civil actions and
not to special proceedings.
One change that should be made in Sections %26.20 and 426.30 is to
change the introductory clause to read:

Except as otherwise provided $m-this-artiele by statute 3

In addition, the unlewful detainer provisions could be examined and
revised if necessary to provide that the bringing of an unlawful detainer
action does not bar a subsequent action to collect for damages for bresch
of the lease. We do not believe that this revision is hecessary.

If these revisions do not satisfy Mr. Elmore, it is suggested that he
edvise us of any particular types of cases where he believes that the
plaintiff should be permitted to bring two different actions for causes of

action arising out of the same transaction or occurrence.

Compulsory cross-complaints--Section 426.30 (page 69)

Subdivision (a) of proposed Section 426.30 continues the substance of
existing Section 439 relating to compulsory counterclaims. The new sec-
tion, however, deletes the reference made to assignees in the former sec-
tion. The Commission requested the staff to determine whether and in what
ways the deletion of the reference to assignees changes California law.

The staff has concluded that California law would not be changed by
enactment of the proposed section. Under the proposed and existing sec-
tion, if the claim 1is assigned after the first action, action on the
assigned claim is barred. Although there are no California cases, under
existing law, it appears that, where a claim is assigned before the first

action, it could not be barred by failure of the assignor to assert it in
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a counterclaim in the first action. And this is the result under the
federal rule upon which proposed Section 426.30 is based.

See Exhibit XI for a background study on this point.

Code of Civil Procedure Section 428.60--Service of cross-complaint (page 83}

Section 428.60 is based on existing Code of Civil Procedure Section Lhi2.
Section 442 was amended at the 1970 session, and Section L28.60 needs to be
conformed to the amendment. See Exhibvlt XIT attached for the text of the

revised Section L428.60.

Code of Civil Procedure Section 431.70--Set-off (page 109)

As worded in the tentative recommendation, Section 431.70 might be
interpreted to change existing law. Under existing law, there is noc
remedy of set-off if a counterclaim is barred for failure to assert it in
a prior action. However, Section 431.70 as it is now worded might be
construed as reviving a claim which was barred because it was not pleaded
in set-off in a prior action. The last sentence of Section 431.70 (in
the tentative recommendation) should be revised to retain the existing law.
See Exhibit XIII for the text of revised Section 431.70 and revised Comment.

See Exhibit XIV for a background study on this point.

Transfer of severed cross-claims--Section 1048.5 {page 140)

Section 1048.5 provides that, where cause of action alleged in s
cross-complaint is severed for trial under Section 1048, it is to be
transferred to & court having subject jurisdicticn of the severed cause
and that the transferee court "shall deal with the matter as if it had

been brought as an independent action.” As Mr. Kipperman points out
{Exhibit II), this language is subject to the interpretation that, if
venue is not proper in the transferee court, there will have to be &
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second transfer. We believe other procedural problems exist in Secticn
1048.5. Accordingly, we have redrafted the section and Comment. See
Exhibit XV (pink) attached.

The transfer under Section 1048.5, it seems to us, is one for the
convenience of witnesses and in the interesst of justice. To avold con-
fusion, we have made that clear in Section 1048.5 and, further, that the
transfer is to be treated in the same manner as s transfer under Sec-
tion 398 on that ground.

Respectfully submitted,

E. Craig Smay
legal Assistant
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JUDICLAL COUNC!L OF CALIFORRNIA

ADMINISTRATIVE OFFICE OF THE COURTS
4200 STATE BUILDING. SAN FRANCISCO 94102

'H N. KLEPFS 2T W, First 5t., Room 1001, tos Asgeles 90012
NECTOR i 105 Library and Corwris Bldg, Sacrovsants $3818
ARD A. FRARK

BuTY DikECTOR ' _ September 22, 1670

My, John H., DeMoully
Executive Secretary
© Galifornia Law Revislon Commission
School of Law ‘
Stanford Unlversity
Stanford, California Q4305

Dear John:

Now that the Leglslasture has concluded its mara-~
* thon gession I have the opportunity to thank you formally

for sending to the Judiclal Counecll and inviting our comment
on Jack Friedenthalls study and your tentative recommendation
dealing with counterclaims and cross-complaints, jJoinder of -
causes of metion, and related provisions, As you are aware
from our past discussions of these subjects, we are vitally
interested ln your work and desire to submit to you at a
later time detailed suggestions and comments pertalning to
this subject. Having in mind from personal experience your
publication schedule, however, I want to give you the benefit
of nome very general, highly subjective, and quite probably
not conclusively determined suggestlons and corments at the
staff level,

-~ Generally speaking, 1t seems to us that your ten-
tative recommendation would make a significant number of

very highly desirable lmprovements 1ln existing law, We note
several rether minor matters, however, that pending a fuller
and more comprehensive review of the subject you may wish to
consider now, Some 0f the detsil provided in your statutory
scheme would seem ideal for coverage instead by Judielal
Counell rule, I am $thinking, for example, of the content of
the caption for pleadings. As you may know, the Judlclal
Council has been working diligently 1ln recent years in de~
veloping uniform forms f'or use in our trial courts, We have
enlisted the active cooperation of the California Continulng
Education of the Bar with the assistance of a statewide com-
mittee on legal forms, Matters such as some of the statutory
detail in your proposed tentative recommendation fall directly
in the area of special expertise of the people working on
these forms, and we belleve such matters would better be

handled in that wmanner rather than by leglsiative mandate,



Mr, John H, DeMoully 2 September 22, 1970

Aside from such minor matters of detall, there 1is
une substantive aspect that you also might want to conslder
at this time. We note that you would reguire a separate
statement in full of each csuse of action, even those arising
sut of the same transaction or ceccurrence, Your tentatlve
recommendation would seem to impose an €ven more stringent
pleading requirement than the exlating law since Section 427
now provides some rather significant exceptions to the present
requlrement of separately stating causes of action. In this
connection, 1t seems to us that Bernle Witkin's statement as
set out in the tentative recommendation (note 16, page T} ls
perguasive, at least as to thode csuses of action arising cut
of the same gransaction. I think perhaps 1t would be appropri-
ate also {although i1t iz concelvable that you might be limited
in scope by your legislative authorization} to provide for a
more broad-based revislon of the titles concerned rather than
the somewhat narrower approach you have taken,

On the basis of our tentative review, we would en~.
courage you to proceed with your recommendation for presenta-
tion before the 1971 legislative seasion, I think we will be
able before that time to communicate to you more detailed and
definitive comments on specific suggestions for change or re-
vision, and if our suggestlons meet wlth your approval, it
seems 1likely that any defects in the proposed legislation
could beé easily corrected by appropriate amendment after the
legislation is introduced. The foregoing also presupposes
coordination with the State Bar and its Committee on Adminis-~
tration of Justice since I assume that they will be vitally
interested in this proposal, For your further information I
want you to know that we plan to submit your materials to our
Superior Court Committee for its consideration and we very
likely will have some specific suggestions to make on hehalf
of the Council after our Rovember 1970 meeting.

Beat personal regards to all.
Very btruly yours,

Ralph N. Kleps, Dlrector

Jon D. Sﬁock
Attorney
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Yemo 7010l ' EXHIBIT I¥

Steveny M. KoarerMan
ATTYGRMEY AT LAW
SUITE 200
Edd PACIFG AVENULZ
BAN FRANCIRCD, CAIIFOANLA 24133

THELEFMOKK 141 5] BOZ-HLE0

September 10, 1970

California Law Revision Commission
School of Law

Stanford University

Stanford, Califormia 94305

RE: TENTATIVE RECOMMENDATIONS RELATING TQ COUNTERCLAIMS
AND CROSS-COMPLAINTS, JOINDER OF CAUSES OF ACTION,
AND RELATED PROVISIONS
Dear Sirs:

I am writing to set forth my comments concerning your pleading

recommendations above-mentioned. Although I have not had many

years of experience, I have had an opportunity to compare Federal
and Californias pleading having served as law clerk to a Federal
district judge in San Francisco. :

425.20

I suggest abandoning the concept of “cause of action" altogether.
Once out of the classroom, my impression is that all that lawyers
really set forth separately In practice are theories of relief,

The Federal Rules long ago opted for the concept of a “claim for
relief" where only short and concise statement of facts was

required. It would appear that §425.20 perpetuates two myths:

(1) that lawyers care about or understand what the technical niceties
are that surround the very concept of a "“cause of action'" as a legal
concept in California {which, as you point out, differs £rom most
other jurisdictions); and (2} that it makes any difference at all
what a "cause of action” is, compare FED. R. CIV. P, 8(a), (£); 10(b).

With specific reference to your "Note" following §445.20, I would
certainly opt for the third ailternative since it most closely
approaches the Federal rules, I would also, of course, abolish by
statute the very concept of "cause of action" as it now exists and
simply require pleadings to allege the facts of each transaction
or series of acts which gives rvise to a thecry of entitlement to
relief. '




Page 2 ,
California Law Revision Commission
September 10, 1970

A court rule might require that 2 pleader in good faith attempt
to denominate (without it in any way binding pleader) the legal
theories on which he relies, perhaps on the face of the Complaint,
since it seems to me that is more significant than the “right
invaded. .

436,403 435

Would it not be helpful to allow a party to notice a hearing on
a demurrer? Time limits couléd still be imposed, e.g. a demurrer
could be required to be filed within 30 days and a hearing could
be required to be noticed within 30 days of filing. The present
time limits seem unrealistic.

Also, present practice might be codified by requiring motions to
strike and demurrers to be heard on the same date.

430,80

Concerning the no-waiver-of-objection-to-subject-matter-jurisdiction
rule, while this is certainly the present general rule apparently

in most jurisdictions, the recent ALI Study of the Division of
Jurigdiction Between State and Federal Courts makes a respectable
argument that such a rule should not prevail, Id, at 366-69.

Even a more restrictive California rule than is proposed for
Federal courts could be promulgated since no fear of the Article III1
court problem would be relevant. '

431,40

1 would offer two sdditional possible suggestions: (1) Abolish
the verified complaint in California and enact a statute
comparable te FED., R, CIV. P. 11, Verified pleadings must be
admitted to be unnecessary shams. (2) Either (a2) permit z general
denial of all complaints (similar to §431.40{a)) or (b) enact a
clear statute similar in intent to FEDR. R. CIV. P. 8(b} and just
require each and every properly pleaded allegation to be admitted
or denied.

Admittedly these are opposite extremes. The bar should be invited
to comment on whether, in view of using modern discovery practice
to get at factual and legal contentions, denials should be
permitted in all cases. At least one old, California decision
holds that an unwarranted denial does not give rise to a malicious
progecution action, which probably explains why we see s0 many
now-unwarranted denials.

In any event, of course, affirmative defenses should be
well-pleaded.




Page 3
California Law Revision Commission
September 10, 1970

1048.5

‘Although 28 U.5.C. §1404(a) has sFurned much litigation over the
"where it might have been brought" language, see ALI Study . . .
at 149, 154, perhaps some attempt should be made to spell out
guidelines for whether & transfer ought to be made to a court
where an action is likely to wind uvp &t the end. The present
proposal requires only that subject-matter jurisdiction be
considered in the initial transferor: court, OOnly a second
transferor {the initial transieree)} court is required to consider
proper venue of the severed clalm by "deal[ing] with the matter
as if it had beer brought &s an independent action.”

Very truly yours,
I J— . ".s. Q'. ‘:,—_’ 5 e s
STEVEN M. KIPPERMAN
SMK:1gl
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JAMES . ANGLIM

STACY HW. GOBREENSKY
JAMES C.SGPER

FHILIP M. JELLEY
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SERALD C. SHITH
LANNRENCE R SHEPE
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FITZOERALD, ABBOTT & BEARDSLEY

ATTORMNEYS AT LAw

1730 FiasT WESTERN BUuibDING R M, FIEZOERALD 18E8 - iDIe
CANL M ABRBDTT 1887 - 1833
1230 EARQADWA’Y CHARLES A, BEARDALEY |I‘l-l“.‘ll

CAKLAND, CALIFORNIA BA012

LAREA CODE AIE AR} -BACG

August &, 1970

Mr., John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California 394305

Dear Mr. DeMoully:

Thank you for your letter of July 30 and enclosures,
replying to mine of July 23 on the application of the "fules
of pleading".

I have reviewed the Tentative Recommendations with
respect to counterclaims and cross complaints and joinder of
causes and certainly agree with the Commission and its approach,
and the basic changes recommended in the report.

I am quite sure that if I went through the entire compila-
tion I could find something about which a change might be sug-
gested, but I am sure that would not contribute in any way to
the main effort! The recommendations are sound and should be
adopted and put into effect.

It occurs to me that, in connaction with the point.I
presented and which you are kind enough to pass on to the
membexs of the Commisslon, that Sections 426(2), 430(7) and
452 are the areas of interest,

Section 452 says that the allegations ©of a pleading are to
be liberally construed with a view to substantial justice
between the parties. I would guess that judges might take this
to say that the rules of pleading are to be liberaily applied.



M. Jebn bh. vssoudcy
Executive Secretary
Caiifornia Law Tevision Commission August &, 1970

Section 426 (2) says that a complaint must contain *a
statement 0f the facts constituting the cause of action, in
ordinary and concise language." Section 430(7) says that a
plaintiff may demur to a complaint when it appears “that the
complaint is uncertain... {(defining ambiguous and unintel-
ligible as the same thing)®.

I might add that I recall an experience in a hearing
before the Division of Corporations (a number of years ago) in
which the hearing officer, when an objection was made to some
question or answer in the testimony, stated that he was not
regquired tc adhere to the rules of evidence and he therefore
overruled the objection. I urged then and I think it fits into
the point made in my earlier letter, that he should be sub-
jected to a2 rule which says that the rules of evidence shall
apply except in those instances in which, for good cause, the
hearing officer determines thai they need not be applied. This
gives the attorney a clearer standard for his conduct of the
trial or hearing, still gives the desired result with respect
to the "relaxing” of the rules of evidence in administrative
proceedings.

Sincerely,

S;[;; H. BL ensky

SHD:ajx
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Memorandum TO-10k

EXHIBIT V

Code of Civil Procedure Section 378. Permissive joinder of plaintiffs

Sec. 4. Section 378 of the Code of Civil Procedure is amended
¢ read:

378. Ail-persens-may-be-joined-in-ene-aetion-zc-plaintiffs-whe-have
an.interest-in-the-subjeet-of-the-aetion-o¥-in-vhem-any-right-to-relief
in-respeed-to-or-arising-eui-of-the-came-transaetion-or-series-of -Lrans-
setions-is-alleged-to-enisty-vhether-jointly;-severaliy-or-in-the-alser-
petivey-where-if-sueh-personc-brought-separate-aetions-any~quesiion-of
lew-er-fact-would-arise-vwhieh-are-copmen-te-ali-the-parsies-se~the
aetiony-provided;-that-if-upon-the-application-of-any-party-it-shaid
appear-that-sueh-joinder-may-embarrass-or-detay-she-trial-ef-the-aesion;
the-couri-may-order-seyarate-trials-or-noke-such-other-order-as-may-be
expedienty-and-judgrent-pay-be-given- fer-sueh-one-or-pore-of-the-piain-
tiffc-as-may-be-found-to-be-entitled-to-relief;~for-the-relief-so-vhieh

ke-oF-they-may-be-entisled- (a) All persons mey Jjoin in one action

as plaintiffs:

{1) If they assert any right to relief jointly, severally, or in

the alternative in respect of or arising out of the same transaction,

occurrence, or series of transactions or occurrences and any question

of law or fact common to all these persons will arise in the actlion; or

(2) If it appears that their presence:din.the action will promocte

the convenient administration of justice.

{(b) It is not necessary that each plaintiff be interested as to

every cause of action or as to all relief prayed for.

-1-



Comment. Section 378 is amended to adopt language from the Federal
Bules of Civil Procedure and the Michigan General Court Rules.

Paragraph (1) of subdivision (a) adopts the language of Rule 20(a) of
the Federal Pules of Civil Procedure. This paragraph permits joinder vhere
the claims arise from the same tramsaction or series of transactions and
where there is a question of law or fact common to all. The paragraph per-
mits joinder in every situation where it was formerly allowed. See generally
1 Chadbourn, Grossman & Van Alstyne, California Practice § 615 {1961);

2 Witkin, California Procedure Pleading §§ 91, 92 (1954); Clark, Code Plead-
ing 367 n.86, 369 n.9% (24 ed. ).

Paragraph (2) of subdivision (a) adopts language from Rule 206.1(2) of
the Michigan General Court Rules {1963). The inclusion of this paragraph
makes joinder a matter of convenient judicial administration.

Subdivision (b) is based on a similar provision of Rule 20{(a) of the
Federal Rules of Civil Procedure.

Section 378 formerly specifically provided that persons might be joined
as plaintiffs "who have an interest in the subject of the action." This
phrase has not been continued because it would add nothing to the broad
joinder authority given by Section 378 as amended. Moreover, since no
appellate court had relled upon the "interest in the subject of the action”
clause for more than 35 years, it appears that it had become a "dead letter.”
See 2 Witkin, Celifornia Procedure Pleading § 91 (1954)}.

The provision formerly found in Section 378 giving the court the ﬁower
to sever causes where appropriate is now dealt with separately in Section

379.5 (new).



Memorandum 70-104
EXHIBIT VI

Code of Civil Procedure Section 379. Permissive joinder of defendants

See. 5. Section 379 of the Cede of Civil Procedure ie emended to read:

379. Aﬁy-pe;sea-may-be—maée-a-éefeadaﬁi-whe-has-sr—elaims-an
interest-in-ihe-eentreversy-adverse-te-she-plaznsiff;-or-vhe-is8-a
Heeessary-party-te-a-~eonplete-deternination-or-setslement-oF - he
qaes%ien-iﬁvalvea-%hefeéﬁe-—éaduia—aa-aetéea-%a~éeierﬁiae-%he~%itle
o¥-right-ef-possecsion-io-real-preperty-whiehy -ad-the-dine-of-the
cormencerent-ef-the-netion; -1i5-in-the-possession-ef-a-tenants-the

lardlerd-may-be-jeined-as-a-party-defendant- {a) 4ll persons may

be joined in one action as defendants:

(L) If there is asserted against them jointly, severally, or

in the alternative, any right to relief in respect of or arising

out of the same transaction, occurrence, or series of transactions

or occurrences and any question of law or fact common to all these

persons will arise in the action; or

{2) If it appears that their presence in the action will pro-

mote the convenient administration of justice.

{b) It is not necessary that each defendant be interested as

to every cause of action or as to all relief prayed for.

Comment. Section 379 is amended to provide statutory requirements for
joinder of defendants comparable to those governing joinder of plaintiffs.
The amended section adopts language taken from the Federal Rules of Civil
Procedure and the Michigan General Court Rules.

Paragraph (1) of subdivision {a) adopts language of Rule 20{a) of the

Federal Rules of (ivil Procedure. This paragraph permits joinder where the

-1-



claims arise from the same transaction or series of transactions and where
there is a question of law or fact common to all. The paragraph permits
joinder in every situation where it was formerly allowed. Paragraph (2)

of subdivision (a)} adopts language from Rule 206.1{2) of the Michigan
General Court Rules (1963). The inclusion of this paragraph makes joinder
a matter of convenient judicial administration. Subdivision (b) continues
a portion of former Code of Civil Procedure Section 379b and is consistent
with Rule 20{a) of the Federal Rules of (ivil Procedure.

Former Sections 379 and 379a provided liberal joinder rules but were
strongly criticized for their uncertainty and overlap. ©OSee 1 Chadbourn,
Grossman & Van Alstyne, California Practice § 618 (1961); 2 Witkin, Cali-
fornia Procedure Pleading § 93 (1954). Amended Section 379 substitutes the
more understandable "transaction" test set forth in Rule 20(a) of the
Federal Rules of Civil Procedure. The amended section probably merely makes

explicit what was implicit in prior decisions. See Hoag v. Superior Court,

207 Cal. App.2d 611, 24 Cal. Rptr. 659 (1962).

-2~
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Memorandum TO-104

EXHIBIT VII

Sec, . Bection 380 of the Code of Civil Procedure is
repealed.

380+~-In-an-aetien-brought-by-a-person-eui-cf-pessession-of
reai-progertys-so-determine-an-adveree-elain-er-an-interest-or
estase-therein;-the-percon-making- suck-adverse-elaim-and-pergons
in-possessien-mey-be-joined-as-defendantcy -and-if-the- judgment
ke-for-the-plaintiffy-he-may-have-a-writ-for-the-poscession-of
the-premisesy-as-againss-the-defendanta-in-the-actiony-againas

whem-the- judgment-has-passed~

Comment. Section 380 is repealed. The section is made unecessary
by the iiberal rule of permissive joinder set forth in Section 379. See
generally 1 Chadbourn, Grossman & Van Alstyne, California Practice § 615
(1961); 2 Witkin, California Procedure Pleading § 93 (1954). Repeal of
Section 380 does not affect the power of the court to issue a writ for
possession in the type of case described in the section. See Code (iv.

Proc. §§ 681, 682(5). See also Montgomery v, Tutt, 11 Cal. 190 (1858)

(power to issue writ is incident to pover to hear action and make decree).



Memorandum 70-10L

EXHIBIT VIII

Sec. . Section 384 of the Code of Civil Procedure is amended

to read:

364. Except as otherwise provided in Section 389, Al all

persons holding as tenants in commcn, joint tenants, or co-
parceners, or any nunber less than all, mey jointly or severally
commence or defend any civil action or proceeding for the enforce-

ment or protection of the rights of such party.

Comment. The rule stated in Section 384 has been qualified by includ-
ing & reference to Section 389 (which specifies the circumstances when
joinder of parties is compulsory)}. FPrior case law recognizes that, not-
withstanding Section 384, under some circumstances 21l the cotenants mst

be joined as parties. See, e.g., Solomon v. Redone, 52 Cal. App. 300,

198 P. 643 (1921); Jameson v.VChanslor etc. 0il Co., 176 Cal. 1, 167

P. 369 (1917). C£., Woodson v. Torgerson, 108 cal. App. 386, 291 P. .

663 (1930). See 2 Witkin, California Procedure Pleading § 79.
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Memorandum 70-104

EXHIBIT IX

Code of Civil Procedure Section 425.10. ccqtent of pleading demending relief

425.10. A complaint or cross-complaint shall contain both of the
following:

(&) A statement of the Pacts constituting the cause of action, in
ordinary and concise language.

(b) A demand for judgment for the relief to which the pleader claims
he is entitled. If the recovery of money or damages be demanded, the

amount thereof shall be stated.

Comment., Section 425,10 continues requirements formerly found in sub-
division 2 and subdivision 3 (first portion) of Code of Civil Proce-
dure Section 426. However, Section 425.10 applies to both complaints and

cross-complaints while Section 426 by its tdrms applied to “eamplaints."




Memorandum 7O-104

EXHIBIT X

Code of Civil Proczdure Section 425.20. Separate statement of causes

h25.20, Causes of action not arising out of the same transaction
or occurrence, whether alleged in a ccmplaint or cross-complaint, shall

be separately stated.

Comment. Section 425.20 supersedes the portion of former Code of Civil
Procedure Sesction 427 that related to the separate statement of causes of
action. Section U25.20 requires a separate statement of causes of action not
arising out of the same transaction or occurrence but dces not require that
causes arising out of the same transaction or cccurrence be separately stated,
Former Section 427 required that each cause of action be separately stated
but provided exceptions for certain types of causes of action that often
arise fram the same transaction or occurrence. Where the cemplaint or cross-
complaint is confusing because causes of action arising out of the same
transaction or occurrence are not separately stated, the defect can be reached

by demurrer for uncertainty. See Sections 430,10, 430.20.



Memorandum 70-104
EXHIBIT XI

BACKGROUND STUDY

Code of Civil Procedure Sectlon 426.30. Ccmpulsory cross-complaints

Subdivision (a) of proposed Section 426.30 continues the substance of
existing Section 439 on compulsory counterclaims. The new section, however,
deletes the reference made to assignees in the former section.l The guestion
was raised whether and in what ways the deletion of the reference to assignees
changes the California law. It does nol appeay that the law would be changed.

Existing Section 439 plainly bars later suits on a counterclaim arising
out of the same transaction as plaintiff's claim where defendant failed to
raise the counterclaim in the first action and later assigned it to another,
Both defendant and his assignee would be barred from later suing on the
counterclaim. Rule 13(a) of the Federal Rules of Civil Procedure is to the
same effect. Proposed Section 426.30 would require the same result.

There is a question, however, whether existing Section 439 bars suits by
assignees on claims assigned before suit is brought against the assignor on
the same transgction. Federal Rule 13{a) has been held not to permit this

2
effect. While existing Section 439 would appear, on its face, to be a bar

1. Existing Section 439 reads:

If the defendant omits to set up a counterclaim upcn a cause
arising out of the transaction set forth in the complaint as
the foundation of the plaintiff's claim, neither he nor his
assignee can afterwards maintain an action against the plain-
tiff therefor. [Emphasis added.]

2. Campbell v. Ashler, 320 Mass. 475, 70 N.E.2d 302 (1946)("We cannot
give to the federal rule the effect of depriving of his cause of
action a person who was never a party to the litigation in that
court [the federal court in which the transaction giving rise to
the cleim was previously sued uponl.™).

“1-




in this situation, construction of the section with reference to companion
sections reaches the same conclusion as cbtains under the federal rule. .
Existing Section 438, setting forth the requirements of a counterclaim,
says it "must exist in favor of a defendant and against a plaintiff between
whom a several judgment might be had in the sctiom . . . ." Plainly, a
previous assignee not joined in the suit is not & "defendant . . . in the

' and the assigned claim does not "exist in favor of" the assignor

action,’
since the assignee of an assignable chose in action takes legal title thereto.3
Whether this interpretation of Section 439 is correct or not, it appears that
the California court would reach the same decision on Section 439 by applying
constitutional priﬁciples as did the Massachusetts court on Federal Rule 13(3},

In Datta v. Staab, the court states the often repeated rule that the section

derives from the doctrine of res judicata and notes that to apply the section
as 8 bar to persons who have not had reascnable notice and an opportunity

for hearing would be unconstitutional as infringing on due process.

3. Reios v. Mardis, 18 Cal. App. 276, 280, 22 P. 1091 (1912); 2 Witkin,
California Procedure Pleading § 55 {1954). In cases where there 1s
only e partial assigmment or where the assignor retains beneficial
title--as in an assignment for collection--the problem of barring an
inmocent assignee does not arise since the assignor cannot press his
claim without joining his assignees. Witkin, supra, §§ 57, 83. In
such cases, it would not appear to be wholly correct to say that the
claim "exists in favor of" the assignor.

4. 173 Cal. App.2d 613, 343 P.2d 977 (1959){the section bars claims pre-
viously dismissed with prejudice as well as claims decided on the
merits).




No California case has been found where Section 439 was held to bar an
assignee who took before suit on the transaction was brought against the
. 5
assignor.
It would thus appear that the effect of Section 439 is to bar only

assignees who take after the action against the assignor. Section 426.30

would have the same effect.

5. The few suggestive cmses do not reach a decision on the question whether
existing Section 439 will bar an assignee who takes before suit is brought
against the assignor on the same transaction where assignee has no notice
of the action against assignor. In Hardware Mut. Ins. Co. v. Valentine,
119 Cal. App.2d 125, 259 P.2d 70 {1953), plaintiff-insurer paid for damages
to insured's building due to fire in defendant's rented portion of the
building and took an assignment of the insured's claim against defendant
for negligence. Plaintiff brought an sction on the assigned claim and
the action was continued. Thereafter, defendant sued on the same trans-
action against the insured-owner and an electrical company. Plaintiff
was not joined although it had notice of the second suit, Judgment Iin the
gecond suit went for the insured-owner. Upon resumption of the first suit,
defendant claimed plaintiff was berred for failure to bring its claim as
& counterclaim in the second suit. The court =aid:

Secticn U39 of the Code of Civil Procedure is not applicable where,
as here, respondent's (insurer's) cleim was fully set forth in the
first complaint filed. The section plainly refers to a situstion
when a defendant cmits to set up & counterclaim in an action there-
tofore filed and in that event he cannot afterward meintain an action
against plaintiff therefor. [Emphesis in original.]

In Lernoc v. Obergfell, iblt Cal. App.2d 221, 300 P.2d 846 (1956), a stay
of execution was sought by a judement debtor on the ground thai he had
been garnished in an attacklment proceeding by & creditor of the judgment
ereditor. The court held that the general rule that a stay. will be
granted in such cases to protect the garnishee from double payment does
not apply if the creditor {the garnishor) of the judgment debtor was the
judegment debtor's assignee for suit since this brings into play the pro-
visions of Section 439, There was only a bare allegation in the case
that the garnishor had been the judgwent debtor's assignee for suit, and
the court ruled on the ground that the lower court's refusal to grant a
stay would be upheld if any reascneble construction of the facts would
support it. BSuch reasonable construction of the facts could have included
the assumption that the creditor-assignee had actually been Joined in or
had actually tried the prior sult, in which case garnishor's claim would
be foreclosed, and judgment debtor would not have stated a proper case
for a stay. Supposing that the court meant assignee for collection by

-3-
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"assignee for suit,! it is clear the court assumed the creditor had

at least been joined in the prior suit. In Rothtrock v. Chio Farmers
Ins. Co., 233 Cal. App.2d 616; 43 Cel. Rptr. 716 (1965), the court
Tejected the rule of LaFollette v. Herrom, 211 F.Supp. 919, which had
held under Rule 13(a) of the Federal Rules of Civil Procedure that
dismissal of an action by an insurer does not prevent the insured from
mainteining a later action on a cleim even though that claim could
have been raised as s transaction counterclaim to the dismissed action.
The California court followed contrary holdings on substantially
jdentical facts and statutes in Keller v. Keklikilan, 362 Mo. 919, 2k
$.W.2d 100% Mensing v. Sturgeon, 250 Iowa 919; g7 N.W.24345; In re
Estate of McClintock, o5& lowa 593, 118 NW.2i540. The situation of
The insured in these cases is not identical to that of a prior
sesignee, but it is substantially similar so that the same constitu-
tional objections as to notice and opportunity for hearing might be
raised t6 barring the insured as can be raised to barring the assignee.
The Rothtrock decision and the Missouri and Iowa cases it relied upon,
however, depend upon factors which distinguish insurance cases and
obviate the constitutional objections. The court found that the insured
had actual notice since, as in the normal course of such cases, he was
first sued and assigned the case to the insurer for defense and that
the insurer in effect acted as the agent of the insured.

~hw
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EXHIBIT XII

Code of Civil Procedure Section U28.60. Service of cross-complaint

428.60. {a) A cross~complaint shall be served on the parties
affected thersby in the manner provided in this section.

(b) If any party affected by the cross-complaint has not appeared
in the action, a summons upon the cross-ccmplaint shall be issued and
served upon him in the same manner as upon commencement of an original
action.

(c) If any party affected by the cross-complaint has appeared in
the action, the cross-complaint shall be served upon his attorney, or
upon the party if he has appeared without an attorney, in the manner
provided for service of summons or in the manner provided by Chapter 5

(commencing with Section 1010} of Title 14 of Part 2 of this code.

Comment. Section 428.60 continues without substantive change require-

ments that were imposed under former Code of Civil Procedure Section 442,
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EXHIBIT XIII

Code of Civil Procedure Sesction 431.70. Set-off

431.70. Where cross-demands for money have existed between persons
at any point in time when neither demand was barred by the statute of
limitations, and an action is thereafier commenced by one such perscn,
the other person may assert in his answer the defense of payment in that
the two demands are compensated so far as they equal each other, notwith-
standing that an independent action asserting his claim would at the time
of filing his answer be barred by the statute of limitations. If the
cross-demand would otherwise be barred by the statute of limitations,
the relief accorded under this section shall not exceed the value of the
relief granted to the other party. The defense provided by this section
is not available if the cross-demand is barred for previous failure to
assert it under Section 426.20 or 425.30. Heither person can be deprived

of the benefits of tihis section by the assigmment or death of the other.

Comment. Section 431.70 continuss the substantive effect of former Code

of Civil Proesdure Section LLO. See Jones v. Mortimer, 28 Cal.2d 627, 170

P.2d 893 (1946); Sunrise Produce Co. v. Malovich, 101 Cal. App.2d 520, 225

P.2d 973 {(1951). Section 431.70, however, is expressly limited to cross-demands
for money and specifies the procedure for pleading the defense provided by

the section. It is not necessary under Sectiom 431.70, as it was not neces-
sary under Section 440, that the cross-demands be liquidated. See Hauger v.
Gates, 42 Cal.2d 752, 269 P.2d 609 (1954). Section 431.70 amelicrates the

effect of the statute of limitations; it dees not revive claims which have

-1-



§ 431.70
previously been waived by failurs to plead them under Section 426.30. This
was an implied holding {under former Code of Civil Procedure Section 439) in

Jones v. Mortimer, supra. See also Franck v. J. J. Sugarman-Rudolph, 4o cal.2d

81, 251 P.2d 949 (1952), holding that Code of Civil Procedure Section Lho aid
not revive claims previously waived. The same holding would be reguirsd with
reference to claims barred by Section 426.20. It should bz ncted that, under
Section 426.30 if defendant defaults without answering, he will not later be
barred frem maintaining an acticn on what would have been a ccmpulsory counter-
claim. Though the statutz of limitations may run on suck a claim saved by
prior default, it will be permittsd as set-off under Section %431.70 as in other

cases.
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Memorandum 70-104 |
EXHIBIT XIV
BACKGRQUWD STUDY

Code of Civ’'l Frocadure Section 4#31.70. Set-off

New Section 431.T70 accurately states the existing law on the effect
of the statute of limitations on cross-demands pleaded defensively for the
purpose of set-off. The existing rule under old Section 440 was not set

1
out until 1946 in Jones v. Mortimer,” where it wassaid that,where there are

cross-demands between parties which "have exlsted under circumstances where
if either brought an action thereon the other could have set up a counter-
claim," "the demands are compensated. That can mean nothing more or less
than that each of the claimants is paid to the extent that their claims are
equal. To the extent that they are paid, how can the statute of limitations
run on either of them? There is no cutstanding cleim upon which the statute
can run. It is discharged."2 Jones has been followed explicitly.3

The Jones case, however, does point to another aspect of the existing
law of set-off which Section 431.70 might be thought to change. 1In Jones,
the court first held that pleintiff's counterclaim in set-off was not barred
for failure to plead the claim as a compulsory counterclaim in a prior
action since the claim did .not arise out of the same transaction as was
the basis of the prior suit. The court then proceeded to the question

whether plaintiff's counterclaim in set-off was barred because the statute

of limitations had run. Apparently, had the court found that the counterclaim

1. 28 rcal.2d 627, 170 P.2d 893.
2. 2B Cal.2d at 632-633 (emphasis in original).

3. OSee, e.g., Sunrise Produce Co. v. Malovich, 101 Cal. App.2d 520, 225
P.23 973 (1951).
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was barred for failure to assert it under Section 439, there could have
been no remédy ef;sét—off. The court notes that, notwithsetanding that the
running of the statute of limitatlons does not necessarily bar a counter-
claim in set-off, nothing prevents the interposition of other defenses to
the counterclaim. The Jones reasoning that coexisting viable claims are
paid and that thereafter the statute of limitations cannot run to the
extent that the claims are paid does not seem to affect the rule of Section
439 that action on a claim can be waived.

Though Section 431.70 accurately adopts the reasoning of the Jones
case on the effect of the statute of limitations, the section can also
apparently be construed as reviving claims which would otherwise be barred
if pleaded in set-off. The statute might be taken to indicate, for imstance,
that, had the claim in Jones been barred as a compulsory counterclaim, it
might still be the basis for set-off if at some point it had coexisted with
the opposing claim and the statute of limitations had nobrun on it at that
time., If the Comment to Section 431.70 is correct, the last sentence of
the section does not cure the problem here since fallure to ralse a com-
pulsory countercleim would not bar the claim entirely if pleaded later as
a set-off; the claim would only be barred as to excess.

The problem with Section 431.70 is the last sentence, which is intended
to eliminate a possible inconsistency between Section 426,30 and Section
431.70. There is no real inconsistency between the sections as far as the
statute of limitations is concerned. Under Section 426.30, if defendant mekes no
answer--defaults--he will not be precluded from later suing on what would
have been a compulsory cross-compleint in the first action. Quite apart

from Section 426.30, if the statute of limitations runs on a claim, it
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cannot later be brought as a cross-complaint or otherwise {whether or not
a party has saved it by defaulting in a prior action). Section 431.70
ameliorates this: the section says that the claim can be pleaded as set-
off if 1t coexisted with the opposing claim when neither was barred by
the statute of limitations sand even though the claim would now be barred
by the statute of limitations. The section affects the statute of limita-
tions, which is no part of Section L426.30.

There is an inconsistency between the two sectlons with regard to the
bar of failure to plead a compulsory cross-complaint in a prior suit on
the same transaction. Section 431.70 says that a claim is qualified as
set-off 1f it coexisted with the opposing claim at & time when nelther
was barred by the statute of limitations. This flatly contradicts Section
426.30, which says that regardless of whether cross-demands coexisted at
& time when neither was barred by the statute of limitations, if both arise
from the seme transaction and suit is brought on one, defendant in answering
mist set up & cross-complaint on his cross-demand or he may not later main-
tain an action on it against the plaintiff. The last sentence of Section
431.70 and the explanation of that sentence in the Comment to that section
do not affect this problem.

The last sentence of Section 431.70 should be rewritten to read: ‘"fhe
defense provided by this section is not available if the cross-demand is
barred for previous failure to assert it under Section 426.20 or Section
426,30," The Comment to Section 431.70 should be rewritten to reflect the .
fact that the section waives only the statute of limitations, but as to all
claims, in whole or in part, including cleims saved by.defau}t undder Section
426,30,




Memorandum T0O-104

EXHIBIT XV

Code of Civil Procedure Section 1048.5, Transfer to another court for trial
when cross-claim severed for trial

Sec. 56. Section 10LB.5 is added to the Code of Civil Procedure,
to read:

1048.5. If the court orders that a cause of action alleged in a
cross-complaint be severed for trial under Section 1048, the court may,
in its discretion, for the convenience of witnesses and in the interest
of justice, treat the cause severed for trial as if it had been brought
as an independent acticn and order that it be transferred to another
court in the manner provided by gection 398 for changing the place of
trizl when the convenience of witnesses and the ends of justice would
be prcmoted by the chenge. The order severing and transferring &
cauge of action alleged in & cross-complaint to another court for trial
shall specify the pleadings and papers to be transmitted to the other
court under Section 399. The court to which the transfer is made shall
deal with the matter as if it had been brought as an independent action
and had been transferred to that court for the convenience of witnesses

and in the interest of justice,

Comment. Section 399 permits a court to transfer a severed cause of
action alleged in a eross-camplaint to another court for trial. When & cause
of action alleged in & cross-complaint is severed for trial, it may be unfair
to one or both of the parties or to the witnesses to try such cause of action
in the court where the cross-complaint is filed. gection 397 permits the

transfer of an action in order to promote convenience of witnesses and the

-1-



§ 1048.5
ends of justice., Section 1048.5 permits the transfer of a severed portion of
an action on the same grounds and in the same manner. However, only the plead-
ings and papers relating to the cause of action severed for trial and trans-
ferred are to be transmitted to the other court.

If the severed cause is not retained by the original court, it should
be sent to the most convenient court having jurisdiction over it. Thus, if
the cause alleged in the cross-complaint would be one cognizable in municipal
court if brought as an independent proceeding, it should be transferred to &
municipal court most convenient to the parties even though the original action
is one in a superior court. It should be noted, however, that, where severance
for trial is desirable but transfer would be undesirable, the court may retain
the action for trial even though it would not have had jurisdiction if the
action were initiated as an independent proceeding.

The party against whom the cause of action is alleged in the cross-
camplaint mey not have the action retransferred to another court on the grounds
of improper venue if a transfer is made pursuant to Section 1048.5. Code Civ.
Proc. §§ 395, 398.

The power to transfer a severed cause is discretionary. The court should,
however, consider not merely the convenience of the parties, witnesses, and the
court, but also whether severance would prejudice a party's claim to a set-off.‘
Thus, where actions, though severed, are retained in one court for trial, pro-
vision can be made for a single judgment providing for a proper set-off. On tha-
other hand, where one action is transferred and brought to an earlier conclusion
than the other, the losing party in this action can be at a serious practical
digsadvantage. He will have to satisfy this first judgment (which may be finan-
cially difficult) with no assurance that the other party will have funds avail-
able to‘satisfy his own judgment (set-off).

“2e
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Sec. . . Section 403 is addled to the Code of Civil Procedure,

403. If the court orders that a cause of action slleged in &
cross-complaint be severed for trial under Seetion 1048, the oourt
may, in its discretion, for any cause specified in subdivisions 2,
3, or 4 of Bection 397, order that the cduse sSevered for trial be
transferred to another court pursuant to this title just ‘
ap if the ¢ause severed had been brought as an independent action.
The order transferring the cause shall specify the pleadings and
papers to be transmitted to the other court.

Coement. Section 403 permits a court to transfer a severed ocauss of
svtion alleged in & erpss-cowplaint to another court for trisl. Ses Bec-
tion 1048 (authorizasicn to sever). Where the advantages of initial Joinder
are lost through severance, convenlence of witnesses, genarel fairness to
parties, or otler reqsons my dictate that the cause be tried eleevhere.
See aubdivieions 2, 3, and & of SBection 397.

A transfer under Section LO3 is made in the same manner as a transfer
of an independent action. The court to which transfer is made must have
mbject Jurisdiction (Section 398). Outside that yvestriction, the parties
Ry agree upon a transferee court (Section 358). Failing an agreement of
the parties, transfer may be made to any court having subject jurisdiction
(Bection 398). Tims, 1f the cause of action alleged in the cross-complaint

ale
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18 one cognizeable in municipal court if brought as an independent proceeding,
1f it is transferred, it mist be transferred to a municipal court ev#n though
the original action iz one in the Superior Court. It should be moted, howvever,
that, where severance for trial is desirable but transfer would be undesirable,
the court may retain the action for trial even though it would not have bad
jurisdiction if the action were initiated as an independent proceeding.

The general procedure for transmitting pleadings and papers is prescribed
by Section 399. Section 403 further requires that the court making the trans-
fer specify which pleadings and papers are to be transmitted to the other
court; only those papers and pleadings relating to the cause of action
severed for trial should be transmitted.

The power to transfer a severed cause is dlscretionary. The court
should consider not merely the applicable grounds for transfer but also
whether treansfer would, for example, prejudice a party's claim for. get-off.
Thus, where actions, though severed, are retained in one court for trial,
provision can be made for a single Judgment providing for a proper set-off.

On the other hand, vhere one action is transferred and brought to en earlier
conciusion than the other, the losing party in this action can be at a
serious dissdvantage. He will have to satisfy the first Judgment--which may
be financially difficult--with no assurance that the other party vill have

funds available to satisfy his own judgeent.
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Code of Civil Procedure Section 583 (conforming amendment )

Sec. . Section 583 of the Code of Civil Procedure is amended
to read:

583. .(a) The court, in its discretion, may dismiss an action
for want of prosecution pursuant to this subdivision if it is not
brought to trial within two years after it was filed. The procedure
for obtaining such dismissal shall be in accordance with rules adopted
by the Judieial Council.

{v) Any action heretofore or hereafter commenced shall be disze
missed by the court in which the same shall have beern commenced or to
which it may be transferred on motion of the defendant, after due
notice to plaintiff or by the court upon its own motion, unless such
action is brought to trial within five years after the plaintiff has
filed his action, except where the parties have filed 2 stipulation
in writing that the time may be extended. ¥hen, in any setion
after judgment, a motion for a new trial has been made and a new trisl
granted, such action shall be dismissed on motion of dJdefendent after
due notice to plaintiff, or by the court of its own motion, if no
appeal has been taken, unless such action is brought to trial within
three years after the entry of the order granting a new trial, except
when the parties have filed a stipulation in writing that the time
may be extended. When im an action after Judgment, an appeal has been
taken and Judgment reversed with cause remanded for a new trial {or

when an appeal has been taken from an order granting a new trial and



such order is affirmed on appeal), the action must be dismissed by
the trial court, on motion of defendant after due notice to fﬂaintiff,
or of its own motion, unless brought to trial within three years from
the date upon which remittitur is filed by the clerk of the trial
court.

(¢) For the purposes of this section, "action" includes an
action commenced by oross-complaint . t+-"eroac-eomplaint!-inetudes-a
epunterelain-te-ihe-extent-shas-it-secks-affirmative-relief.

(@) The time during which the defendant was not amenable to the
process Of the court and the time during which the jurisdiction of the
court to try the action is suspended shall not be ineluded in comput-

ing the time perlod specified in this section.

Commrent. The amendment to Section 583 merely deletes the reference to
a "counterclaim." Counterclaims have been abollshed; claims that formerly
were asserted as counterclaims are now asserted as cross-complaints. See

Code of Civlil Procedure Section 428.80,
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A STUDY RELATING TO JOINDER OF PARTIES

Permisgive Joinder

A review of the California statutes on permissive joinder reveals
that their language in many instances is not explicit of the existing
practice and that there is a confusing lack of integration between the
various statutory provisions. The prevailing California rule on per-
missive jolnder of parties, both plaintiffs and defendants, is that
parties may be joined where their interests arise out of the same trans-
action or series of transactions, and where guestions of law or fact
common to all will arise on the trial.l It is not necessary in the case
of elther plaintiffs or defendants that the party to be Jotned be
interested in all causes of action or all relief ﬂought.2 Section 378,
on permissive joinder of plaintiffs, however, contains the now extranecas

criterion for Joinder of "interest in the subject of the action," and

1. The language of Section 378, governing permissive joinder of pléintiffs,

specifically sets forth these requirements., Sections 379 and 379a,
governing permissive joinder of defendants, have been held to impose

these requirements. See Hoag v. Superior Court, 207 Cal. App.2d 611,

2h Cal. Rptr. 659 (1962); Kane v. Mendenhall, 5 Cal.2d 749, 56 P.2d
?98 5%935); 2 Witkin, California Procedure Pleading § 94 at 1072
1954 ). e

2. See, e.g8., Peters v. Bigelow, 137 Cal. App. 135, 30 P. 450 (1934) for
the rule regarding plaintiffs. The rule for defendants is specifi-
cally set cut in Section 379L.



does not specify whether interest in all relief sought is required.3 Sec-
tions 379 and 379a, on permissive Joinder of defendants, speak of joinder
of persons who claim an interest in the controversy adverse to plaintiff,
who are necessary parties, or against whom the right to any relief, Joint,
several or in the alternative, is alleged to exist.l+ Following these pro-
visions, the code retalns a handful of section55 containing exceptions to

restrictive permissive joinder rules superseded by the amendment and

3. Code of Civil Procedure Section 378 reads as follows:

378. All persons may be joined in one action as plaintiffs
who have an interest in the subject of the action or in whom any
right to relief in respect to or arising out of the same trans-
action or series of transactions is alleged to exist, whether
Jointly, severally or in the alternmative, where if such persons
brought separate actions any question of law or fact would arise
which are common to all the parties to the action; provided,
that if upon the application of any party it shall gppear that
such Jjoinder may embarrass or delay the trial of the action, the
court may order separate trimls or make such other order as may
be expedient, and judgment may be given for such one or more of
the plaintiffs as may be found to be entitled to relief, for the
relief to which he or they may be entitled.

k. Code of Civil Procedure Sections 379 and 379a read as follows:

379. WHO MAY EE JOINED AS DEFENDANTS. Any person may be made
a defendant who has or claims an interest in the controversy adverse
to the plaintiff, or who is a necessary party to a complete deter-
mination or settlement of the question involved therein. And in an
action to determine the title or right of possession to real proper-
ty which, at the time of the commencement of the action, is in the
possession of a tenant, the landlord may be joined as a party defend-
ant.

37%9a. All persons may be joined as defendants against whom the
right to any relief is alleged to exist, vhether jointly, severally
or in the alternative; and judgment may be given against such one or
more of the defendants as may be found to be liable, according to
their respective liabilities.

5. BSections 380, 381, 383.

-2
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enactment, respectively, of Sections 378 and 379a in 192?.6 Revision of

permissive joinder provisions has been called for 7 and is clearly in order.
The course the reform should take is also plain: Sections 378, 379 and 379a
should be amended to state a uniform rule on permissive joinder based on the
transaction and common question criteria; sections which state exceptions to

rules which have been outmoded should be repealed.

Permissive Joinder of Plaintiffs

No substantial objections, except those noted above, bhave been raised
to Section 378 as it now exists and operates. The section 1s substantially
identical to Rule 20a of the Federal Rules of Civil Procedure, which pro-
vides for the broadest sort of permissive joinder of plaintiffs.8 The pro-
vision'is a fairly common one except in that it contains the criteriaof

"interest in the subject of the action.g In fact, the "interest in the

6. Cal. Stats. 1927, Ch. 386, p. 631; Cal. Stats. 1927, ch. 259, p. 477.
See Chadbourn, Grossmen & Van Alstyne, California Practice § 615
(1961); witkin, supra, §§ 92, 93.

T. Chadbourn, Grossman & Van Alstyne, supra, § 618 at 536; Witkin, suprs,
§ 93 at 1071. The San Francisco Bar Association, in a resclution to
the 1970 Conference of State Bar Delegates, notes:

The present statutory rules are impossible for the practicing
attorney to follow without unnecessary guesswork and extensive
legal research. The Code of Civil Procedure should be a clear
and concise guide for the attorney drefting pleadings and vian-
ning litigation.

8. See Clark, Code Pleading (2d ed.), p. 367, n.86; p. 369, n.gk,

9. See Witkin, supra, § 91,
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subject of the action" language is surplusage, since any Jjoinder permitted
under that language 1s equally permissible under the transsction clause of
the section.l0 The trensaction clause is broad encugh to cover property

transactions.ll

As noted above, the section does not specifically provide
that parties to be joined as plaintiffs need not be interested in all

causes or relief, but the cases have so held.

Permissive Joinder of Defendants

The difficulty and ambiguity inherent in the provisions on permissive
Jjoinder of defendants rests in the fact that it is not elear on the face
of the sections that, for parties to be joined as defendants, there mast
be a "factual nexus" relating the claims against them.l3 The nexus con-
cept, which has always been applied under the "transaction" and "common

questions" language of Section 378 on permissive joinder of plaintiffs, is

10. See Witkin, supra, §§ 91, 92; Clark, supra. The transaction clause
covers "any occurrence between persons that may become the founda-
tion of an action," "whatever may be done by one person which
affects another's rights, and out of which a cause of acticn may
arise." Colla v. Carmichael U-Drive Autos, 111 Cal. App. Supp. 784,
786, 294 P. 378 (1930). See also Todhunter v. Smith, 219 Cal. 690,
29 P.2d 916 (1934},

11. See Garrison v. Hogan, 112 Cal. App. 525, 297 p. 87 (1931); Witkin,
supra, § 92.

12. BSee Feters v. Bigelow, supra, note 2.

13. BSee Hoag v. Superior Court, supra, note 1; Southern Cal. Ediscn
Co. v. State Farm Mut. Aut. Ins. Co., 271 Cal. App.2d Thl, 76

Cal. Rptr. 909 (1969).
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not so obvious or easy to apply that it can safely be left unexpressed
in the provisions on permissive joinder of c‘i.efe.-ndants.li‘L

Since the requirements for permissive joinder of defendants are re-
garded as identical with those for permissive jolnder of plaintiffs, it

would seem expedient to make them expressly identical in order to cure

the ambiguity in the sections on defendants.

Special Provisions on Permissive Joinder

Section 378 was amended and Section 379a was enacted for the purpose
of liberalizing former restrictive rules on permissive joinder. The sec-
tions permit the broadest sort of joinder and render unnecessary sectlons
which merely state exceptions to the old restrictive rules.

Section 380 permite a person ocut of possession of property to joln
persons 1n possession and other adverse claimants in a dispute over adverse

claims.1? gection 361 permite joinder of persons claiming realty under a

1k. Compare Kraft v. Smith, 24 Cal.2d 124, 148 p.2d 23 (1944 }{ permitting
Joinder of two separate doctors who operated on plaintiff at
separate times for the same injuries with the result that she was
injured further); Iandau v. Salam, 10 Cal. App.3d 472, Cal.
Rptr. (Aug. 12, 1970){plaintiff injured in separate accident
on separate days and alleged that he was uncertain which aceident
or defendant caused certain injuries; joinder denied).

15. Code of Civil Procedure Section 380 reads as Pollows:

3680. 1In an action brought by a person out of possession of
real property, to determine an adverse claim of an interest or
estate therein, the person making such adverse claim and persons
in possession may be joined as defendants, and if the Judgment be
for the pleintiff, he may have a writ for the possession of the
premises, as agalnst the defendants in the action, against whom
the judgment has passed.
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common source of title in a claim dispute.16 Section 383 permits persons
severally liable on the same obligation to join or be ,jo:T.necT..lFrr The
Joinder permitted by these sections is also permitted by Sections 378, 379,
and 3798-18 Sectlon 380 also contains the provision that, in case the
suit contemplated by that section goes for plaintiff, he may have a writ
for posgession of the premises against defendant. The court has power to

. . 19
issue such a writ notwithstanding Section 380.

16. Code of Civil Procedure Section 381 reads as follows: .

38l. Any two or more persons claiming any estate or
interest in lands under a common source of title, whether hold-
ing as tenants in common, Jjoint tenants, coparceners, or in
severalty, may unite in an action ageinst any person elaiming
an adverse estate or interest therein, for the purpose of
determining such adverse cleim, or 1f {of] establishing such
common source of title, or of declaring the same to be held in
trust, or of removing a cloud upon the same.

17. Code of Civil Procedure Section 383 reads as follows:

383. Persons severally liable upon the same obligation or
instrument, including the parties to bills of exchange and
promissory notes, and sureties on the same or separate instru-
ments, may all or any of them be included in the same action, at
the option of the plaintiff; and all or any of them join as plain-
tiffs in the same action, concerning or affecting the cbligation
or instrument upon which they are severally lisble. Where the
same person is insured by two or more insurers separately in
respect to the same subject and interest, such person, or the
payee under the policies, or the assignee of the cause of action,
‘or other successor in interest of such assured or payee, may Join
all or any of such insureres in a single action for the recovery
of a loss under the several policies, and in case of Judgment a
several judgment must be rendered against each of such insurers
according as his liability shall appear.

18. See Chadbourn, Grossman & Van Alstyne, supra, § 615; Witkin, supra
§§ 92: 93‘

19. Se? Code Civ. Proc. §§ 681, 682(5); Montgomery v. Tutt, 11 Cal. 150
1858).

nb-
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Section 384 appears to be of @ kind with Sections 380, 381, and 383.
The section also contains, however, B special exception to a restrictive
common law'rule.20 The section permits joint tenants, tenants in common ,
and coparceners to join and jointly or severally sue to enforce or protect
their rights.21 The common law rule was that such tenants must ,}oin.22
The point of Section 3BhL is that it permits less than all such tenants to
Jolntly assert the titles of all. The liberal rule of Section 38% has
generally been held subject to the requirements of Section 389 (compulsory

joinder).23 Repeal of Section 384 would reinstate the restrictive common

law rle.

20. See Jameson v. Chanslor etc. Oil Co., 176 Cal. 1, 9, 167 P. 369 (1917).
21, Code of Civil Procedure Section 384 reads as follows:

384. TENANTS IN COMMON, ETC., MAY SEVER IN ERINGING OR DEFEND-
ING ACTIONS. All persons holding as tenants in common, joint
tenants, or coparceners, or any number less than all, may Jointly
or severally commence or defend any civil action or proceeding for
the enforcement or protection of the rights of such party.

22, Jobnson v. Sepulbeds, 5 Cal. 149 (1855); Throckmorton v. Burr, 5 Cal.
4o (1855).

23. Thus, all must be joined in a suit for partition between them. Solomon
V. Redona, 52 Cal. App. 300, 198 P. 643 (1921). A lease cannot be
forclosed by less than all where the lease makes the right to forclose
run to all jointly. Jameson v. Chanslor etc. Oil Co., supra, note 18.
ILess than all Joint tenants cannot have s decree of quiet title against
a third party. Woodson v. Torgerson, 108 Cal. App. 386, 291 B. 663
(1930). (Compare Messeremith v. Smith, 62 Cal. App. L6, 217 P. 105
(1923), holding that quiet title can be maintained by one tenant in
common.) "[Tlhe liberalizing rule of C.C.P. 38l extends only to
situations where the interests of other cotenants will not be affected.”
Witkin, supra, § 79.
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Separate Trials

California courts have gensral discretionary power to sever causes
in the interests of Justice and judicial administration.2h This power
is specifically extended by Sections 378 and 379b to cover cases where
Joinder of plaintiffs or defendants results in embarrassment to the trial
or the parties.25 The difference in terms between Sections 378 and 379b
might well be comprised by combining the sections in a single provision
on severance, since the reguirements of the two sections are held to be

the same.26

2h. Cal. Code Clv. Proc. § 1048, see, e.g., Oakland v. Darbee, 102 Cal.
App.2d 493, 502, 227 p. 909 (1951).

25. Bee Westphal v. Westphal, 61 Cal. App.2d 5L, 548, 143 P.2d 405 (1943);
Witkin, supra § 98; Chadbourn, Grossman, & Van Alstyne, supra, § 622,
The court may also, under these rules, sever the causes in cases of
misjoinder. See Hoag v. Superior Court, supra, note 1.

26. See Witkin, supra, § 98.



Compulsory Joinder

. 2
The California rules on compulsory joinder are found in Sections 389 i

27.

Code of Civil Procedure Section 389 reads as follows:

389. A person is an indispensable party to an action if his
absence will prevent the court from rendering any effective judg-
ment between the parties or would seriocusly prejudice any party
before the court or if his interest would be inequitably affected
or jeopardized by a judgment rendered between the parties.

A person who 1s not an indispensable party but whose joinder
would enable the court %o determine additional causes of action
arising out of the transaction or occurrence involved in the ac-
tion is a conditicnally necessary party.

When it appears that an indispensable party has not been
joined, the court shall order the party asserting the cause of ac-
tion to which he is indispensable to bring him in. If he is not
then brought in, the court shall dismiss without prejudice all
causes of action as to which such party is indispensable and may,

in addition, dismiss without prejudice any cause of action asserted

by a party whose fallure to comply with the court's order 1s
wilful or negligent.

When it appears that a conditionally necessary perty has not
been jolned, the court shall order the party asserting the cause
of action to which he ig conditionally necessary to bring him in
if he is subject to the Jurisdiction of the court, if he can be
brought in without undue delay, and if his joinder will not cause
undue complexity or delay in the proceedings. If he is not then
brought in, the court may dismiss without prejudice any cause of

action asserted by a party whose failure to comply with the court's

order is wilful or negligent.

wWhenever a court maKes an order that a person be brought into
an action, the court may order amended or supplemental pleadings
or a cross-complaint filed and summons thereon issued and served.

If, after additional conditionally necessary parties have
been brought in pursuant to this section, the court finds that
the trial will be unduly complicated or delayed because of the
rmumber of parties or causes of action involved, the court may
order separate trials as to such parties or make such other order
as may be just.

The section was amended in 1957. at the recommendation of the Cali-
fornia Jaw Revision Commission to mske it conform to the developments in

the case law to that date. See Recommendation and Study Relating to
Bringing New Parties Into Civil Actions, 1 Cal. L. Revision Comm'n

Reports, M-1 to M-24 (1957). The section has been widely criticized for
its policy of attempting to avoid multiplicity of actions beyond what is

necessary to avold prejudice to interested persons. See Friedenthal,
The Need to Revise California Provisions Regarding Joinder of Claims,

Counterclaims, and Cross-Complaints 32 (mimeographed draft 1970); Comment,

Bringing New Parties Imto Civil Actions in California, 46 Cal. L. Rev,.. '
100 51958I

3 Joinder of Parties in Civil Actions in California, 33 So.
Cal. L. Rev. 0428 (1960).
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and 382.28 The leadlng California case on compulsory jolnder, the rule

of which is sald to have been written into Section 389 in 1957,29 is

Bank of California v. Superior Court.30

The rule in Bank of California

states essentially the same tests for indispensable and necessary parties

1
as were laid down in the leading American case.3

28. Sectlon 382 provides: "Of the parties to the action, those who are
united in interest must be joined as plaintiffs or defendants . . . ."
As a gulde for determining who are indispensable parties and must
be joined, the section is incomplete and unsafe. One msy be an
indispensable or necessary party absent unity of interest with
plaintiff or defendant. See, e.g., Child v. State Personnel Board,
97 Cel. App.2d 467, 218 P.2d 52 (1950)(all successful candidates
on civil service examination held indispensable in suit by unsuccess-
ful candidate against Board members to cancel examination and
eligible lists based thereon. Unity of interest does not always
make one an indispensable or necessary party. See Williams v. Reed,
113 Cal. App.2d 195, 204, 248 p.2d 147 {1952)(jolnt and several
obligors may be sued individually). Section 382 states a common
law rule which modernly has been thoroughly criticized as a defec-
tive expression and defeative of the original proper purpose of
compulsory joinder. See particularly Reed, Compulsory Joinder of
Parties in Civil Actions, 55 Mich. L. Rev. 327 (1957); Hezard,
Indispensable Party: The Historical Origin of a Procedural Phantom,
%1 Colum. L. Rev. 125K (1961). "

29. 3See note 24, supra.
30. 16 Cal.2d 516 (194%0).

31. Shields v. Barrow, 58 U.S. {17 How.) 130 (185%).
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Under the Bank of California case, the court, in determining which

ki
%

persons are lndispensable parties and which the court may proceed without
if necessery, is to consider whose interest will be affected by any par-
ticular adjudication of the cause presented, whether interests which may
be affected are separable so that a decree may be formed which saves them,
and to what extend the court can adhere to the general rule that a court
will give a complete adjudication where possible. The possible answers
to these questions are confused because of the rule of Section 382 that
those united in interest must be joined, which may be taken as precluding
a critical examination of which interests are affected in fact by the con-
troversy and which may be treated as separable for the purposes of reaching
an adjudication between parties before the cour‘t,32 and the rule that the
absence of a person whose interests will be affected by a judgment ousts
the court of jurisdiction of the cause,33 which seems to preclude an in-
complete adjudication of just the interests of .those before the court
when a complete adjudication of all interests.affected is not possible.

A statute which in fact enacts the rule of the Bank of California

case would need to dispense, for the purpose of avoliding confusion, with
the notion that indispensable or necessary parties are to be determined
by imbelling their interests "united,” "joint," "joint and several," or

the like, and the rule that failure to join an interested party spoils the

32, 1In practice, as noted, supra, note 25, it has not been found always
useful to stiictly apply Section 382 in determining who are indis-
pensable or necessary parties.

33. BSee, e.g., Irwin v. City of Manphattan Beach, 227 Cal. App.2d 634 (196L);
Hartman Ranch Co. v. Associated 0il Co. ., 10 Cal.2d 232, 73 P.24 1163

(1937).
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court's jurisdiction to proceed.3h Such a new rule should alsc correct
the difficulties noticed in Section 389 by limiting its purpose to the
prevention of prejudice to interested parties.

Rule 19 of the Federal Rules of Civil Procedure, amended in 1966, does
all of these things.35 The Federal Rule is based on the following principles:
{1} All materially interested persons should, if feasible, be joined; not-
withstanding failure to Joln others, the court has jurisdictlon of these
who are joined and only they are to be bound {affected)} by the decree. (2)
Interest is to be dlstinguished as to its two possible meanings: interest
in the property or transaction which is the subject of the suit and actual
interest in the controversy as defined by the complaint. Only those who
are actually interested in the controversy can be indispensable; interest in
the subject matter is not enough. (3) The rule is not mandatory but dis-
cretiopary: The court may make less than a complete adjudication of all
possible interests when 1t must make elther an incomplete adjudication or
none at all. The rule requires that the court refuse to proceed only where
it has decided that it cannot frame a decree which will not have an actual

inequitable effect upon interests reither of parties present or absent un-

less absent parties are joined.

34. This notion is particularly noxious since it may result in leaving
plaintiff without a remedy where he may be content with less than
8 complete satisfaction of his claim. 1In any case, the idea
hardly etands to reason: certainly the court has no jurisdiction
cver persons not joined or represented, but it 1s difficult %o
see how this destroys jurisdiction of partiee present. See Reed,
supra, p. 330 et seq.

35. BSee the Advisory Committee's note on amended Rule 19.
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RECOMMENDATION OF THE IAW REVISION COMMIwSION
INTRODUCTION

Although several areas of California civil procedure have been reviewed
and modernized in recent years,l there has been relatively little change in the
California code pleading system since its adoption in 1851.2 While study re-
veals that a comprehensive review of the statutes relating to pleading is
needed, the Commission has been authorized initially to deal with only two
aspects that are in need of irmediate reform: (1) counterclaips and cross-
complaints and {2) joinder of causes of action.3 This recommendation deals
comprehensively with these two matters and the inextricably related matter of

Jolnder of parties.

1. For exemple, completely new provisions relating to depositions and discovery,
based largely on the Federal Rules of Civil Procedure, were enacted in 1957.
Cal. Stats. 1957, Ch. 1904, § 3, p. 3322. See Code Civ. Proc. §§ 2016-2036.
Rules governing pretrial procedures were first promulgated by the Judicial
Council in 1957; major changes were adopted in 1963; and significant amend-
ments were made in 1967. See Cal. Rules of Ct., Rules 206-218. Upon reccm-
mendetion of the Law Revision Commission, the Evidence Code was enpacted in
1965. Cal. Sfats. 1965, Ch. 299. The provisions relating to asppealas in civil
actions were reorganized and streamlined in 1968. (Cal. Stats. 1968, Ch.
442, edding Title 13 (commencing with Section 901) to Part 2 of the Code of
Civil Procedure. A modern statute on jurisdiction snd service of process
was emacted in 1969. Cal. Stats. 196G, Ch. 1610, adding Title 5 {commencing
with Section 410.10) to Part 2 of the Code of Civil Procedure.

2. The code pleading system was introduced in California by the Practice Act of
1851. Cal. Comp. laws, Ch. 123, §§ 36-71l. The Practice Act of 1851, which
was based on the incomplete Field Code of Civil Procedure enacted in New
York in 1848, was carried over into the 1872 California Code of Civil Pro-
cedure as Title 6 (commencing with Secticn 420) of Part 2.

3. The Commission may study only those topics that the Iegislature, by concur-
reat resolution, has approved for study. Govt. Code § 10335. The Commis-
sion has not requested that it be granted authority to make an overall
study of pleading because it has other major projects underway that must
be given priority.



(N

JOINDER OF CAUSES OF ACTION
Background
4
Section L27 of the Code of Civil Procedure, which states the rules govern-

ing permissgive Jjoinder of causes of action, is a2 conglomerste of common lew and

4, Section 427 provides:

427. The plaintiff may unite several causes of action in the same
complaint, where they all arise ocut of:

1. Contracts, express or implied. An action brought pursuant to
Section 1692 of the Civil Code shall be deemed to be an action upon an
implied contract within the meaning of that term as used in this section.

2. Claims to recover specific real property, with or without
damages for the withholding therecf, or for waste comnmitted thereon, and
the rents and profits of the same.

3. Claims to recover specific personal property, with or without
damages for the withhoiding thereof.

4, Claims against a trustee by virtue of a contract or by operation
of law.

5. Injuries to charscter.
6. Injuries to pereon.
7. Injuries to property.

8. Claims arising ocut of the same transaction, or transactions
connected with the same subject of action, and not included within one
of the foregoing subdivisions of this section.

9. Any and all claims for injuries arising out of a consplracy,
whether of the same or of different character, or done at the same or
different times.

The causes of action so united must all belong to one only of these
classes except as provided in cases of conspiracy, and must affect =sll
the parties to the action, and not reguire different places of trial, and
mst be separately stated; but an action for malicicus arrest and prose~
cution, or either of them, may be united with an action for either an
injury to character or to the person; provided, however, that in any
action brought by the hushend and wife, to recover damages caused by any
injury to the wife, all consequential damages suffered or sustained by

-
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equity rules,5 complicated by plecemeal attempts at improvement.6 In genersal,
the section permits a plaintiff to join several causes of action in one com-
plaint if: (1) all causes belong to one and only one of the categories set
forth in subdivisions 1 through 9 of the section; (2) all causes affect all
parties to the action; (3) no cause requires a different place of trial; and
(4} each cause is separately stated.

The Designated Categories Approach

The joinder categories created by Section 427 are, for the most part,
arbitrary, are not based on reasons of practical convenience, and operate to

defeat the purpose of permitting joinder of causes in order to settle all

the husband alone, including loss of the services of his said wife,
moneys expended and indebtedness incurred by reason of such injury
to his sald wife, may be alleged and recovered without separately
stating such ceuse of action arising out of such conseguentiael
damages suffered or sustained by the husband; provided, further,
that causes of action for injuries to person and injuries to prop-
erty, growing out of the same tort, may be Joined in the same com-
plaint; and it is not required that they be stated separately.

5. loulsell & Hezard, Pleading and Procedure 636-639 {2d ed. 1968).
6. The origin and history of the section is traced in Friedenthal, The Need

to Revise California Provisions Regarding Joinder of Claims, Counterclaims,
and Cross-Complaints 5-23 (mimeographed draft 1970).
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conflicting claims between the parties in a single action. Elimination of

the Joinder categories and adoption of an unlimited Joinder rule would yield
substantial benefits. As Professor Friedenthal, the Commission's research con-
sultant, points out:8

As a practical matter there will only be a small number of situations in
which a plaintiff will have several causes of actlon against a defendant
which do not arise from one set of transactions or occurrences so as to
permit joinder under section 427. Even then such unrelated causes may be
joined if they all fall within some other category of the statute. Thus
the adoption of an unlimited joinder rule will not have much impact on
the number of causes that can in fact be Joined. Nevertheless, a number
of benefits will accrue from such revision. Under the current provision
defendants are encouraged, wvhenever tacticelly sound, to challenge the
Joinder of causes by arguing that no category applies. Even when un-
successful, argument on such an issue is costly &nd time consuming. In
those few cases where the challenge is successful, the plaintiff must
file an amended complaint eliminating one or more of his original causes.

7. Virtually every writer on the subject has expressed this view. See
Friedenthal, The Need to Revise California Provisions Regarding Joinder of
Claims, Counterclaims, and Cross-Complaints 8 n.13 (mimeographed draft
1970). Practicing lawyers appear to be of the same view. The San Francisco
Bar Association has proposed a rescolution to the 1970 Conference of State
Ber Delegates which would substitute for Section 427 an uniimited joinder
provision based on the Federal Rules of Civil Procedure. In support of its
reeolution, the Assoclation states:

The present statutory rules are unnecessarily difficult for the
practicing attorney to follow without guesaswork and extensive legal
research. The (ode of Civil Procedure should be a clear and concise
guide for the attormey drafting pleadinge and planning litigatian.
The present statutes relating to joinder are highly unpredictable in
their effect--an intolerable situatlon.

8. Friedenthal, The Reed to Revise Celifornia Provisions Regarding Joinder of
Claime, Counterclaims, and Cross-Complaints 13-14% (mimeographed draft £t 1970).

f,.
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If the original complaint was filed shortly before the statute of limita-
tions ran on the various causes, plaintiff may even be forced toc a final
election as to which of the causes to pursue since a new independent
action on any cause dropped from the case will be barred.

There are a number of substantial practical reasons why failure to
permit Jolnder of even totally unrelated claims is unsound. Separate
cases require duplication of filing fees and of the costs of service of
process, not to mention the costs of the unnecessary duplication of
dlscovery proceedings and two trials instead of one. Furthermore, even
unrelated claims may involve certain common issues and may require the
presence of the same witnesses.

Other Limitations gp Joinder of Causes

The other limitations that Section 427 imposes on Joinder of causes also
should be eliminated. The requirement that all causes of action joined "must
affect all +the parties to the action" is inconsistent with and superseded
by subsequently enzcted Section 379b of the Code of Civil Procedure.9 The
provision that causes of action cannot be Joined if they "require different

places of trial" serves no useful purpose and has rarely been relied upon.lo

Recommendations

Permissive joinder of causes. The limitations Section 427 of the Code of

Civil Procedure imposes on joinder of causes of action are undesirable. Sec-

tion 427 should be replaced by a provision allowing unlimited joinder of causes

9. ©Section 379b specifically provides that "it shall not be necessary that
each defendant shall be interested as . . . to every cause of action
included in any proceeding against him . . . ." (Emphasis added.) This
inconsistency had been Judicielly resclved by permitting Section 379b to
prevail. Kraft v. Smith, 24 Cal.2d 124, 148 P.2d 23 (194k4). See also
Peters v. Bigelow, 137 Cal. App. 135, 30 P.2d 450 (1934). Nevertheless,
the respective sections remain in apparent conflict.

10. Friedenthal, The Need to Revise California Provisions Regarding Joinder of
Claims, Counterclaims, and Cross-Complaints 21-23 (mimeographed draft 1970).
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of action against those persons who have properly been made parties to the

action. The experience under Rule 1B{a) of the Federal Rules of Civil Pro-
11

cedure, providing for unlimited joinder of causes of action, has been en-

12

tirely satisfactory. This rule has been a model for reform in a steadily

erpanding mumber of states. The California experience with the

broad joinder of causes in counterclaims has been egually good.13

By way of contragt, the general California provision on Joinder of causes--
Section 427--is modeled on the joinder provision of the Field Code, a pro-
vision that has been criticized as "one of the least satisfactory provisions

of the Field Code."lh

Accordingly, adoption of an unlimited joinder of causes
provision would be a significant improvement in California law. Any undesir-
able effects that might resuit from unlimited joinder of causes can

be avolded by a severance of the causes for tr:l.al.15

11. Rule 18(a) reads as follows:

(a) A party asserting a claim to relief as an original claim,
counterciaim, cross-claim, or third-party claim, may join . . . as
many claims, legal, equitable, or maritime, as he has against an

opposing party.
12. Wright, Joinder of Claims and Parties Under Modern Pleading Rules, 36 Mimn.

L. Rev. 580, 506 (1952).

13. Friedenthal, The Need tc Revise California Provisions Regarding Joinder of
Claims, Counterclaims, and Cross-Complaints 10-11 (mimeographed draft 1970).

1. 2 Barron & Holtzoff, Federal Practice and Procedure 66 n.0.1 (1961).
15. As Professor Friedenthal points out:

Joinder of causes, in and of itself, is never harmful. Only & joint
trial of causes may be unjustified, either because the trial may be-
come too complex for rational decision, or because evidence int ced
on one cause will so tend to prejudice the trier of fact that it will
be unlikely to render a fair decision on any other cause. These
latter problems which are certainly not obviated by the current apbi-
trary categories can be avoided by resort to Code of Civil Procedure
section 1048 which permits the court, in its discretion, to sever any
action. [Friedenthal, The Need to Revise California Provisions Regard-
ing Joinder of Claims, Counterclaims, and Cross-Complaints 12 (mimeo~
graphed draft 1970}.]
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Separate statement of causes. Section 427 requires generally thet each

cause of action be separately stated. It has been asserted that the require-
ment--especially as to causes arising cut of the same transaction or occurrence--
tends to "encourage prolixity and uncertainty in the statement of the facts
constituting the cause or causes of action'."l6 And, it might be noted that, if
the separate statement reguirement were eliminated and confusicn resulted be-
cause the causes of actionwere not separately stated, the defect could be
reached by demurrer for uncertainty.lT Nevertheless, the Commission has con-
cluded that the separate statement requirement may provide clarity--whether or

not the cause joined arises out of the same transaction or cccurrence--and has

16. 2 Witkin, California Procedure Pleading § 497 (1954k}. Witkin elaborates:

No doubt it is desirable to require the plaintiff to state his causes
of action separately and not in a confusing hodgepodge, but the dis-
tinct ground of uncertainty {infra, § 498) should be sufficlent to
take care of that defect. The demurrer for lack of separate state-
ment goes much further and would condemn a pleading which is a model
of corganizaticon, brevity and clarity, and which sets forth all the
essential facts without repetition or needless admixture of legal
theory. Under the primery right test of the cause of action the

same acts or events may invade several rights and give rise to
several causes of action. To withstand demurrer the complaint must
either repeat or incorporate by reference the same Pacts in separate-
ly stated counts, so that each count will be complete in itself. (See
supra, $§ 149, 20k.) fThe difficulty of distinguishing between truly
separate causes of action and the same cause pleaded in accordance
with different legal theories {see supra, § 181) leads the pleader

to err on the safe slde and set forth as many "causes of action" as
he can think of. In order to meke the separate causes sppear
distinet, legalistic terminology appropriate to the different
theories is employed in drafting the counts, with the result that
many of the same facts are confusingly restated in different language.
In brief, the requirement of separate statement, and i1ts correspond-
ing ground of demurrer, encourage prolixity and uncertainty in the
statement of the facts constituting the ceuse or causes of action.

17 2 Witkin, California Procedure Pleading § 497 (195h4).



determined that the regquirement should be retained; but the present statutory
17a
exceptions 7 t0 the separate statement requirement should not be continued.

Mandatory joinder of causes. Where one person files an action against

another, and elither of them has a cause of action against the other arising
from the same trensaction or occurrence as the cause filed, he should be re-
quired to assert such cause in the action; otherwise it should be deemed waived
and all rights thereon extinguished. California does not now have such & statu-
tory requirement applicable to plaintiffs.l8 However, the trizl of one cause
ordiparily will involve the same witnesses, if not the identical issues, as the
trial of another cause arising out of the same transaction or occurrence. As a
practical matter, the plaintiff seldom fails to plead all causes arising out of
the same transaction or occurrence, both for the sake of convenience and because
he fears that the rules of res Judicata or collateral estoppel may operate to
bar any causes he does not plead. The recommended rule is consistent with Sec-
tion 439 of the Code of Civil Procedure which mekes compulsory any counterclaim
arising from the same transactilon as that upon which the plaintiffis cleim is
hased. Adoption of the rule would clarify the law by avoiding the need to rely
on the uncertain rules of res Jjudicata and collateral estoppe119 to determine
whether a cause is barred by failure to assert it in a prior acticn. More im-
portant, it would aveld the possibility that the parties to a lawsuit will faill

to dispose of all claims arising out of the same transaction or occurrence in

one action.

17a. The last paragraph of Section 427 provides an exception to the separate
statement requirement for the husband's consequential damages in an action
brought by the husband and wife for damages for injury to the wife and an
exception for causes of action for injury to person and property resulting
from the same tort. See note Y4, supra.

18. For a discussion of the exlsting California law, see Friedenthal, The Need
to Revise California Provisions Regarding Joinder of Claims, Counterclailms,

and Cross-Complaints 21-23 (mimeographed draft 1970).
19. ©See id. at 26.28.

.8.




A

£

JOINDER OF PARTIES

Introduction

If every case involved but one plaintiff and cne defendant, the rules
governing permissive joinder of causes of action could be deglt with in
isolation. However, in modern litigation, such a situation is probably
the exception rather than the rule. It is essential, therefore, that the
rules relating to Joinder of parties be considered together with those re-
lating to joinder of causes. Two separate situations require considera-
tion: First, the circumstances under which parties may be joined at the
option of the plaintiff or plaintiffs, l.e., permissive joinder and the
effect of misjoinder; second, the circumstances under which a person should

or must be joined, i.e., compulsory joinder and the effect of nonjoinder.

Permissive Joinder of Plaintiffs

Any persons may be Joined as plaintiffs under Section 378 of the Code
of Civil Procedure if (1) they claim a right to relief with respect to the
same transaction or series of transactions, or they have an interest in the
subject of the action and (2} there is a common question of law or faet which

A 20
would have to be resclved if separate actions were brought. Section 378

20. Section 378 of the Code of Civil Procedure provides:

378. All persons may be joined in one action as plaintiffs
who have an interest in the subject of the action or in whom any
right to relief in respect to or arising out of the same trans-
action or series of transactions is alleged to exist, whether
Jointly, severally or in the alternative, where if such persons
brought separate actions any question of law or fact would arise
which are common to all the parties to the action; provided, that
if upon the application of any perty it sghall appear that such
Jjeinder may embarrass or delay the trial of the asction, the court

-0~



seems to have operated satisfactorily since its amendment in 1827 and needs
no basic revision. However, it is already strikingly similar to Rule 20{a)
of the Federal Rules of Civil Procedure which provides in part:
All persons may join in one action as plaintiffs if they assert any
right to relief . . . in respect of or arising out of the same trans-
ection, occurrence, or series of transactions or occurrences and if
any question of law or fact common to all these persons will arise
in the action.
It should be noted that the "interest in the subject of the action" cleuse
is omitted in the federal rule. It was predicted that this alternative
ground for joinder in California "may become a dead letterﬁal‘ In view of
the breoad scope granted the "transaction” cleuse ,2 2 and the apparent failure
of any Californis appellate court to rely upon the "interest in the subject”
clause for more than 35 years, the prophecy seems fulfilled. The Commis-

f sion accordingly recommends that Section 378 be rephrased in conformity

with Rule 20{a) and the present California practice,

Permigsive Joinder of Defendants

Permissive joinder of defendants is governed generally by Sections 379
and 379a of the Code of Civil Procedure. These sections provide in part
that any person mey be joined 25 a defendant "who has or claims an interest
in the controversy adverse to the plaintiff" (Section 379) or "against whom

the right to any relief is alleged to exist" (Section 379a). Conspicuously

may order separate trials or meke such other order as may be ex-
pedient, and judgment may be given for such one or more of the
plaintiffs as may be found to be entitled to relief, for the
relief to which he or they may be entitled.

21. 2 Witkin, California Procedure Pleading § 91 at 1069 ({1954).
Fa 22. Colla v. Carmichael U-Drive Autos, Inc., 111 Cal. App. Supp. 784, 294
e P. 378 (1930)("any occurrence between persons that may become the

foundation of an action").

-10-
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absent are the joinder requirements for plaintiffs that the right to relief

arise out of the same transaction and that common questions of law or fact

be involved, These latter restrictions have, however, been inserted by

2 .
Judirial decision. 3 Nevertheless, the existing statutory deficiency and

the irherent ambiguity and overlap in Sectioms 379 and 3792 have been justly

2h

criticized.

In contrast, pule 20(a) of the Federal Rules-of Civil Procédure &gplicitly

provides the same- substantive test for joinder of defendants as for Joinder ‘of

plaintiffs. It states in part:

All persons . . . may be joined in one action as defendants if
there is asserted against them , . . any right to relief in respect
of or arising out of the same transaction, occurrence, or series of
transactions or occurrences and if any question of law or fact com-
mon to all defendants will arise in the action.

The substitulion of & test for the permissive joinder of defendants based on

23.

24,

See Hoag v. Superior Court, 207 Cal. App.2d 611, 24 Cal. Rptr. 659 (1962),
quoting with approval a statement from Chadbourn, Grossman, and Van
Alstyne that "the holdings seem to demand that there be some sort of
factual 'mexus' connecting or assoc1at1ng thé claims pleaded against
the several defendants."

Chadbourn, Qrosemen, and Van-Alstyne state-that, "it would seem to be degire
able to amend the provisions governing joinder of defendants so that
whatever reguirements are intended will be express and not hidden 4in
the implications of decisional law." California Practice § 618 at
536 (1961).

Mr. Witkin comments, "that-we have liberal joinder rules [as to
defendants], but too many of them and little integration.”" 2 Witkin,
California Procedure Pleading § 93 at 1071 (1954).

More outspcken is the.San Francisco Ber Association. The Assocla-
tion has proposed & resolution to the 1970 Conference of State Bar Dele-
gates which would substitute-provisicns for permissive jeoinder of parties
similar to Federal Rule-20. In support of their resoclution, they state:

The present statutory rules are impossible for the practicing at-
torney to follow without unnecessary guesswork and extensive legal
regearch. The Code of Civil Procedure should be a clear and con-
cise guide for-the atborney drafting pleadings and planning litiga-
tion.

“1ll-



Federal Rule 20(a) would not change existing California practice but would pro-
vide clear and concise statutory guidelines. The Commission recommends that
this be done.

Becesuse revision of Section 379 to conform to Federal Rule 20{a} would
eliminate any need for Section 379c of the Code of Civil Pmceaure,e5 the Com-

26
mission recommends that Section 37Gc be repealed.

Special Statutory Provisions for Permissive Joinder

Section 378 was amended27 and Sectlon 379s was addedEB in 1927 to libveral-

ize the then existing statutory rules. The old restrictive provisions were

25. 8Section 379c of the Code of Civil Procedure provides:

379¢. Where the plaintiff is in doubt as to the person from
whom he is entitled to redress, he may join two or more defendants,
with the intent that the question as to which, if any, of the
defendants is liable, and to what extent, may be determined between
the parties.

26. Federsl Rule 20{a) provides that, "all persons . . . may be jolned in
one action as defendants if there is asserted ageinst them . . . in
the alternative, any right to relief . . . ." The latter provision
for joinder in the alternative would encompass any situation now
covered by Californis Code of Civil Procedure Section 379c. See
Kraft v. Smith, 24 Ccal.2d 124, 148 P.2d 23 (1944). See generally
2 Witkin, California Procedure Pleading §§ 96, 97 (1954).

27. Cal. Stats. 1927, Ch. 386, p. 631.
28. (Cal. Stats. 1927, Ch. 259, p. 477.
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subject to several express statutory exceptions set out in Sections 381,29

30 31
383,” and 38Y4. These sections are now simply deadwood inasmuch as they

merely authorize joinder that is permissible under Secticns 378, 379, amd

379a.

Any comprehensive revision of the statute relating to Joinder of

parties should include the elimination of these vestiges of an earlier day,

and the Commission recommends that these three sections be repealed.

29, Section 381 of the Code of Civil Procedure provides:

361. Any two or more persons claiming any estate or interest in
lands under a common source of title, whether holding as tenants in
common, Joint tenants, coparceners, or in severalty, may unite in an
actlon against any person claiming an adverse estate or interest there-
in, for the purpose of determining such adverse clsim, or if {of]
establishing such common source of title, or of declaring the same to
be held in trust, or of removing a cloud upon the same.

30. Section 383 of the Code of Civil Procedure provides:

31.

32.

383. Persons severally liable upon the same ohbligation or instru-
ment, including the parties to bills of exchange and promissory notes,
and suretles on the same or separate instruments, mey all or any of
them be included in the same action, at the option of the plaintiff;
and all or any of them join as plaintiffs in the same action, concern-
ing or affecting the obligation or instrument upon which they are
severally liable. Where the same person is insured by two or more in-
surers separately in respect to the same subject and interest, such
person, or the payee under the policles, or the assignee of the cause
of action, or other successor in interest of such assured or payee, may
Join all or any of such insurers in a single action for the recovery of
a loss under the several policies, and in case of judgment a several
Judgment rust be rendered against each of such insurers according as
his liability shall appear.

Section 384 of the Code of Civil Procedure provides:

384. TENANTS IN COMMON, ETC., MAY SEVER IN BRINGING OR DEFENDING
ACTICNS. All persons holding as tenants in common, joint tenants, or
coparceners, or any number less than all, may Jointly or severally com-
mence or defend any civil action or proceeding for the enforcement or
protection of the rights of such party.

See 1 Chadbourn, Grossman & Van Alstyne, California Practice § 615 (1961);
2 Witkin, California Procedure Pleading §§ 92, 93 (195k).

-13-
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Separste Trials

The liberal rules of permissive Joinder permit parties to be brought to-
gether in one action who asre not interested in all of the issues to be tried.
Situations can and do arise where joinder might cause undue hardship to a
party or create unnecessary confusion or complexity at trial.33 Accordingly,

- 35
the provisions governing joinder of both plaintiffs3h and defendants pro-

vide_for Judicial control through severance where necessary. 36 Similarly
where the scope of these rules has been exceeded and misjoinder ocecurs, the
court will order severance for trial. 37 No substantive change in these rules
is required or desirable, but the Commisaion recommends that the present pro-

visions be consclidated.

Compulsorg Joinder

We turn now from the gquestion whe may * be joined if the plaintiff chooses

to the question who must or should, if possible, be joined in an action. 1In

33. See generally 1 Chadbourn, Grossman & Van Alstyne, Celifornia Practice
§ 622 {1961); 2 Witkin, California Procedure Pleading § 98 (1954).

34. Section 378, dealing with joinder of plaintiffs, provides in part:

[I]f upon the application of any party it shall appear that such
Joinder may embarrass or delay the trial of the acticn, the court
may order separate trials or make such other order as may be ex-
pedient . . . .

35, Section 379b, dealing with joinder of defendants, provides in part:

[T]he court may make such order as may appear Just to prevent any
defendant from being embarrassed or put to expense by being re-
gulred to attend any proceedings in which he may have no interest.

36. A similar rule with respect to discretionary severance prevails under
the Federal rules. Rule 20{(b) provigdes:

The court may make such orders as will prevent a party from
beipg embarrassed, delayed, or put to expense by the inclusion of
a party agalnst vhom he asserts no c¢laim and who asserts no claim
ageinst him, and may order separate trials or meke other orders to
prevent delay or prejudice.

37. See Hoag v. Superior Court, 207 Cal. App.2d 611, 2k Cal. Rptr. 659 {1962).
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California, two separate statutes deal with the gquestion. Section 382 of the
Ccde of Civil Procedure sets forth the old common lsw rule as follows:

Of the parties to the action, those who are united in interest must
be jolned as plaintiffs or defendsnts . . . .

Section 389 attempted to restate the developing Californie case law as follows:
A person ls an indispensable party %o an action if his absence will
prevent the court from rendering any effective judgment between the parties
or would seriously preludice any party before the court or if his interest

would be inequitably affected or Jecpardized by a judgment rendered beiween
the parties.

A person who is not an indispensable party but whose Joinder would

enable the court to determine additional causes of action arising out
of the transaction or occurrence involved in the sction is a condition-

ally necessary party. . . .

Neither provision appears satisfactory. Section 382 does not even make
clear that 1t contemplates the joinder of additionasl perties. More critically,
as a guide, Section 382 is both incomplete and unsafe. Thus, on the one hand,
one can be an indispensable or necessary party in the absence of a unity in
interest.39 On the other hand, the presence of a unity in interest does not

alwaye render a person either indispensable or necessary.

38. Section 382 also deals with the joining of an involuntary plaintiff and
representative or cilass actions. These matters are not within the scope
of the Commission's study and no change is made with respect to these
matters in the legislation recommended by the Commission.

39. See Child v. State Personnel Board, 97 Cal. App.2d 467, 218 P.2d 52 (1950).
In an action brought by an unsuccessful candidate ageinst the members of
the Personnel Board, to cancel a civil service examination and eligibili-
ty lists based thereon, all the successful candidates were held to be in-
dispensable parties. However, they do not seem to have been united in
interest ir the usual sense of the term with either plaintiff or defendants.

40. See Williams v. Reed, 113 Cal. App.2d 195, 20k, 248 P.24 147, (1952)
(Joint and several obligors mey be sued individually). See generally
1 Chadbourn, Grossman & Van Alstyme, California Practice § 593 at 517
(1961); 2 witkin, California Procedure Pleading § 76 at 1053 {1954).



Section 389 was amepded to its present form in 1957 upon the recommenda-
tion of the Law Revision Commission.hl As indicated above, the amended sec-
tion merely attempted to clarify and restate existing case law.ha However,
the section was, with some merit, critically received.h3 For example, the
szcond paregraph directs the Joinder of persons whenever it would enable the
court "to determine additional causes of action arising out of the transac-
tion or cccurrence invelved in the action.” It has been noted that a broad
literal reading of Section 389 "would mean that every person permitted to be
Joined would have to be joined."hh The Commission obviously did not intend
this language to be so broad, and it has not been so :i.n'l:»erp::‘ei:ed.l'.5 The Com-
mission has accordingly reconsidered Section 389 and the purposes compulsory
Joinder should serve. Section 389 presently attempts not only to avoid
prejudice to the parties but glso to promote the general convenience of the
courts by preventing a multiplicity of suits. The attempt to accomplish
these purposes presents not only drafting problems, but problems of enforce-

ment and the possibility of stimuleting unnecessary litligation as well. A

41. See Recommendation and Study Relating to Brioging New Parties Into Civil
Actions, 1 Cal. L. Revislon Comm'n Reports, M-1 to M-2h 119573.

1‘2; SEE -j:gv:- &'b .!'1—5, M‘6n

43, See Comments, Bringing New Parties Into Civil Actions in California, 46

Cal. L. Rev. 100 (1958); Joinder of Partiee in Civil Actions it Californis,

33 So. Cal. L. Rev. 428 (1960).

by, Friedenthal, The Need to Revise California Provi_s:f;ons Regarding Joinder
of Claims, Counterclaims, and Cross-Complaints 32 (mimeographed draft

1970).
45. See, e.g., Duval v. Duval, 155 Cal. App.2d 627, 318 P.2d 16 (1957).
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different approach is offered by Rule 19 of the Federal Rules of Civil Pro-
L6
cedure, Rule 19 limits compulsory joinder to those situations where the

absence of a person may result in substential prejudice to that person or

b€, Rule 19 provides:
JOINDER OF PERSCONS NEEDED FOR JUST ADJUDICATION

{a) Persons to be Joined if Feasible. A person who is subject to
service of process and whose joinder will not deprive the court of jue
risdiction over the subject matter of the action shall be joined as a
party in the action if (1) in his absence camplete relief cannot be ac-
corded emong those already parties, or (2) he claims an interest rela-
ting to the subject of the action and is so situated that the disposi-
tion of the action in his absence may (i) as a practical matter impair
or impede his ability to protect that interest or {ii) leave any of the
persons already parties subject to & substential risk of incurring
double, multiple, or otherwise inconsistent obligations by reason of
his claimed interest. If he has not been so joined, the court shall
order that he be made & party. If he should Jjoin as & plaintiff but
refuses to do so, he may be made a defendant, or, in a proper case, an
invcluntary plaintiff. If the Jjoined party cbjects to venue and his
Jjoinder would render the venue of the action improper, he shall be dis-
missed from the acticm.

b} Determination by Court Whenever Joinder not Feasible, If a
person as described in subdivision {aJ{1)-(2) hereof cannot be made
a party, the court shall determine whether in equity and good con-
science the action should proceed among the parties before it, or
should be dismissed, the gbsent person being thus regarded as indis-
pensable. The factors to be considered by the court include: first,
to what extent a judgment rendersd in the person's absence might be
prejudicial to him or those already parties; second, the extent to
which, by protective provisions in the judgment, by the shaping of
relief, or other measures, the prejudice can be lessened or avoided;
third, whether a judgment rendered in the person’s absence will be
adequate; fourth, whether the plaintiff will have an adequate remedy
if the action is dismissed for nonjoinder.

!cz Pleading Reasons for Honjoinder. A pleading zsgerting a
claim for relief shall state the names, i1f known to the pleader, of
any persons as described in subdivision (a)(1)-(2) hereof who are
not joined, and the reasons why they are not Jeined.

(d) Exception of Class Actions. This rule is subject to the
provisions of Rule 23,
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to the parties already before the court. It is generally recognized that
this rule has satisfactorily dealt with one of the most difficult problem
areas of civil procedure. On balance, the approach of the federal rules
appears to be the more desirable cne. The Cammission accordingly recom-
mends that Section 382 be revised to delete the clause cited sbove and

that Section 389 be revised to conform substantively to Federal Rule 19.
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CCUNTERCLAIMS ARD CROSS-COMPLAINTS

Background

Under existing California law, a defendant may find that arbitrary iimita-
tions preclude him from asserting in the same action a claim he has agalnst the
plaintiff. BEven where he is permitted fo assert his claim in the same action,
he must determine whether he should plead it as an affirmative defense, a
counterclaim, or a cross-complaint, and whether it is a compulsory counterclaim.

By & cross~complaint, under Code of Civil Procedure Section W2, a defendant
seeks affirmative relief, against any person, on 2 claim arising out of the same
transaction or occurrence as the claim asserted against him. By a counterclaim,
under Code of Civil Procedure Section 438, the defendent asserts a claim which
"must tend to diminish or defeat the plaintiff's recovery” and which "must
exist in favor of a defendant and against z pleintiff between whom a several
Judgment might be hed in the sction." Where his counterclsim "arises from the
transaction set forth in the complaint,” and in no other case, his elaim will
be deemed & compulsory counterclaim under Code of Civil Procedure Secticn u3e,
and he will be barred from maintaining an independent action against the
plaintiff on the claim. |

Thus, the defendant’s claim may qualify either as a counterclaim under

Section 438, a cross-complaint under Sectilon 442, as neither, or as both.hT

47. Both the counterclaeim and cross-complaint serve the same genersl purpose:

(ne of the oblects of the reformed or code procedure is to aime
plify the pleadings and conduct of actions, and to permit of the
settlement of all maetters of controversy between the parties in
ocne ection, so far as may be practicable. And to this end most
of the codes have provided that the defendant, in an action may,
by appropriate pleadings, set up various kinds of new matter, or
cross-claims, which must otherwise have been tried ir separate
actione. Generally speaking, in most-ef the states this new
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The technical distinctions created by the different provisions for counter-
¢laims and for cross-complaints create problems for both the defendant and
the plaintiff. The defendant must determine how he should plead hie claim--
as an effirmetive defense, counterclaim, or cross-complaint--and also whether
his claim is & compulsory counterclaim. Without regard to how the defendant
designates his pleading, the plaintiff must determine whether the defendant's
claim is‘properly an affirwative defense or counterclaim (which need not be
answered) or & cross-complaint (which requires an answer), The defendant may
avoid worry, and perhaps time and effort, by simply pleading his claim as
both a cross-complaint and & counterclaim. This throws the problem of distinc-
tion upon plaintiff or, if plaintiff chooses simply to answer without making
distinctions, upon the cour'l:..h8 On one hand, the present system invites
confusion, which may Jecpardize velid claims; on the other, a multiplieity of

pleadings, which is unnecessary.

metter is broad enough to embrace all contreversies which upon
previous statutes might have been the subject of setoff, and all
claims which under the adjudicetion of courts might have been inter-
posed, as defenses by way of recoupment, and secures to a defendant
all the relief which an action at law, or a bill ia equity, or =a
eross-bill would have secured on the seme state of facts prior to
the adoption of the code. The object of these remedisl statutes is
to ensble, as far as possible, the settlement of cross-cleims between
the same parties in the same action, so as to prevent a nultiplicity
of actions. [Pacific Finance Corp. v. Superior Court, 219 Cal. 179,
182, 25 P.2d 983,  (1933).]

48. The California courts have attempted to meet these problems by an extremely
liberal rule of construction. The court will sometimes dieregard the
designation given the pleading by the defendant--and, if necessary, the
construction placed on the pleading by the plaintiff--and will look to the
substance of the claim to decide what designation is proper for the plead-
ing under the facts. 2 Witkin, Celifornia Procedure Pleading § 570 at
1576 {1954). As Witkin notes: "This may mean one of two things: If the
erosg-claim comes under only a single classification, the court will
reclassify and treat it ss what it should be. But if the claim comes
under more than one classification, the court will treat it =s s counter-
claim or cross-complaint or affirmative defense to reach the most
desirable result in the particular case." Ibid. (emphesis in originsl).
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Recammendations

Ho useful purpose is served by the present California system of separate,
but overlapping, counterclaims and cross-complaints. In contrast to the
complex Californie scheme, in the great mejority of jurisdictions any cross-
claim is dealt with under a single set of rules. Under the Federal Rules of

Civil Procedure1+9 and other modern provisions, any cause of action which one

49. E.g., Rule 13 of the Federal Rules of Civil Procedure, which provides:
COUNTERCLAIM AND CROSS-CLATM

{a) Campulsory Counterclaims. A pleading shall state as a
counterclaim any cleim which at the time of serving the pleading the
pleader has against any opposing party, if it arises out of the trans-
actiocn or occurrence that is the subject matter of the oppesing par-
ty's claim and does not require for its adjudication the presence of
third parties of whom the court cannot acquire jurisdiction, But the
pleader need not state the claim if (1) at the time the action was
commenced the claim was the subject of another pending sction, or
{2) the opposing party brought suit upon his cleim by attachment or
other process by which the ¢ourt did not scquire jurisdiction to ren-
der a persocnal judgment on that cleim, and the pleader is not stating
any counterclaim under this Rule 13,

(b) Permissive Counterclaims. A pleading may state as a counter-
claim any claim ageinst an opposing party not srising out of the trans-
action or occurrence that is the subject matier of the opposing party's
claim,

{c} Counterclaim Exceeding Opposing Claim. A countercleim may
or may not diminish or defeat the recovery sought by the opposing
party. It may claim relief sxceeding in amount or different in kind
from that sought in the pleading of the opposing party.

(d) Counterclaim Against the United States. These rules shall
not be construed to enlarge beyond the limits now fixed by law the
right to assert counterclaims or to cleim credits against the United
States or an officer or agency thereof.

(e) Counterclaim Maturing or Acquired After Pleeding. A claim
which either matured or was acqguired by the pleader after serving his
pleading may, with the permission of the court, be presented as a
counterclaim by supplemental pleading.

(£f) Omitted Counterclaim. When a pleader fails to set up a
counterclaim through oversight, inadvertence, or excusable neglect,
or when justice requires, he msy by leave of court set up the counter-
claim by amendment.
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party'has ageinst an opposing party may be brought as a counterclaim, regard-

legs of its nature.

carplaint

o0

California should adopt & single form of pleading--to be called a cross-

51—-that would be available against pleintiffs, codefendants, and

strangers, would embody the relief now available by counterclaim and cross-

camplaint, and would eliminate technical requirements that serve no useful

purpose.

50.

51.

igl_Crosa-Claim Against Co-Party. A pleading may state as & cross-
claim any claim by one party against a co-party arising out of the transe
action or cccurrence that is the subject matter either of the original
action or of a counterclaim therein or relating to any property that is
the subject matter of the original action. Such cross-claim may include
& claim that the party against whom it iz asserted is or may be liable
to the cross-claimant for all or part of a claim asserted in the action
against the cross-clesimant.

(b) Joinder of Additional Parties. Persons other than those made
parties to the original action may be made parties to a counterclaim
or crosg-claim in accordance with the provisions of Rules 19 and 20.

i) Separate Trials; Separate Ju nts, If the court orders
separate trials as provided in Rule b), Jjudgment on a counterclaim
or cross-claim may be rendered in accordance with the terms of Rule

Sh(b) when the court has jurisdiction so to do, even if the claims
of the opposing party have been dismissed or otherwise disposed of.

See Friedenthal, The Need to Revise California Provisions Regarding
Jolnder of Claims, Counterclaims, and Cross-Camplaints 26 (mimeographed
draft 1970).

The term "cross-camplaint” has been chosen to designate the single form

of pleading because the pleading is to be treated the same in substance

as a compleaint. The term implies no difference from the federal "counter-
claim" under Federal Rule 13(b). There is no requirement that the "cross-
camplaint” arise from the same transaction or occurrence.

.-



The following rules should apply to the new cross-complaint:

(1) The counterclaim should be abolished; the deflendant should be pere
mitted to assert any claim he has against the plaintiff in a cross-camplaint,
regardless of its nature. This will permit the defendant to assert causes
in a cross-camplaint which today meet neither the counterclaim nor crosse-
corplaint requirements. But only a few claims--those which neither arise
from the seme transaction or cccurrence as the plaintiff'e claim nor meet
the current counterclaim requirementssz--will be affected, There is no
sound reascon for excluding these claims; they can cause no more confusion
tﬂan presentiy permitted counterclaims which are totally unrelated to the
plaintiff's cause of action. Any undesirable effects that might result from
this slight expansicn of the claims that the defendant may assert against the
plaintiff can be awvoided by a severance of causes for trial.

(2) A person against whom & cross-camplaint is filed should be required
to answer. The cross-complaint will replace the present countercleim and
crosg-complaint. Under existing law, an answer is required to & cross«
complaint (which asserts a cause of action arising out of the seme transaction
as the plaintiff's cause), but none is required to a counterclaim (which may
assert a cause of action campletely unrelated to the plaintiff's cause).
There is nc justification for this distinction since a counterclaim is more
likely to inject new matter into the litigation than a cross-camplaint. An
answer to what now constitutes a counterclaim would be useful in notifying
the defendant and the court which of the defendant's sllegations will be
controverted and what affirmative defenses the plaintiff will rely upon at

the trial of the defendant's cleim.

52. The "diminish or defeat" and "several judgment" requirements now
restrict the use of a counterclaim. See Friedenthal, The Need to

Revise California Provisions Regarding Joinder of Claims, Counter-
claims, and Cross-Complaints L3-LH, E%-El (mimeographed draft 1970).
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(3) A party against whom a cross-complaint 1s filed should be permitted
tc file a cross-complaint Just as if the cross-complaint filed ageinst him
hed been a complaint53 and shiould alsp be subject to compulsory cross-
comp 1aint rules.

(4) A person who files a cross-complaint should be permitted and required
to join any additional persons whom he would have been permitted or required to
Join had his cause been asserted in an independent action.

(5) A person who files a cross-complaint should be subject to ghe provi-
sions relating to mandatory joinder of causes of action.

{6) whenever a party 1s sued on a cause of action arising out of the same
trensaction or occurrence, or affecting the same property, as an unpleaded
cause which the party has against either a nonadverse perty or a stranger to
the lawsuit, he should be permitted, al9ng with his answer, to file a cross-
complaint setting forth his cause and bringing any such stranger into the law-

b
sult. This principle has been completely accepted in Californ:l.a.5

53. The existing law is unclear. C re (reat Western Furniture Co. v. Porter
Corp., 238 Cal. App.24 502, 48 Cal. Bptr. 76 (1965)( counterclaim stated to
be proper)(dicta), with Carey v. Cusack, 245 Cal. App.2d 57, 54 Cal. Rptr.
2hk (1966)(court indicates counterclaim not proper).

S4. California courts have held that impleader claims meet the "transaction
and occurrence” test embodied in the croes-complaint provision. PFrieden-
thal, The Need to Revise Californias Provisiocns Regarding Joinder of Claims
Counterclaims, and Cross-Complaints 62-T1 (mimeographed dreft 1570). They -
did so erronecusly, however, misinterpreting wording which was not intended

to go sc far and, hence, which did not provide any safeguard against
possible collusion that can cecur in such a case. Id. at 65-66.
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(7) A statutory provision should be added to provide specifically that a
third party may claim that the perscn who seeks indemnity from him by & cross-
complaint is not liable on the underlying cause. This would provide protection
against collusion on the underlying cause similar to that provided by Rule 14
of the Federal Rules of Civil Procedure.

(8) when a cause of action asserted in & cross-complaint 1s severed for
triasl, the court should have power to transfer such ceuse to 2 more convenlent
forum for trial as an independent action.55 California lew does not permit
part of a case, although severed from the rest, to be transferreé to a separate

court.

55. Cf. Friedenthal, The Need to Revise Californie Provisions Regarding
' ~ Joinder of Claims, Counterclaims, and Cross-CQmplaints 57-5§‘Imimeo-
graphed ararft 1976
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CONSISTENT PROCEDURAL TREATMENT COF ORIGINAL AND CROSS-CLAIMS

To eliminate the inconsistency, lack of coherence, and confusion of the
existing statutory provisions, the Commission recommends that a consistent
set of rules be adopted to apply to every situstion where one person asserts
& cause of action against another, whether the cause is asserted in a com-
plaint or in the new, expanded cross-complaint. These rules shculd be based
on the basic principle that, where one person asserts a cause of action against
another, regardless of whether they were origimal parties to the action, the
perscn aseerting the cause and the person against whom it 1s asserted will be
treated in substance as plalntlff and defendant, respectively, with sll the
obligations and rights that they would have had had the cause been imstituted
as an independent action.

Adoption of this baslic principle would permit simplificaticn of the
existing procedure for plezading ceuses end responding to pleadings requesting
affirmative relief and would eliminate most of the practical problems of
current Californis practice regarding Jjoinder and counterclaime and cross- é
complaints. Often it 1s Fortuitous whether or not a person sues or is sued ?
on a counterclaim or cross-complaint rather than in an independent actiﬁn. |
It mey simply involve & race to the courthouse. There is no sound reazson to
treat parties to the newv cross-compleint--which will replace the present dual
system of counterclaims and cross-complaints--any differently than they would
have bheen treated in a separate suit.

The recommended basic principle has been followed in drafting the legis-
lation recommended by the Commission. The most significant effect is that the
prrvisions relating to pleadings requesting relief (complaints and the new i
cross-complaint) have been consolidated and made uniform, and the provisions
relating to objectlons to complainis and toc denlale, and deferises bave:

been made applicable to all pleadings requesting relief.
-26-



PROPOSED LEGISLATION

The Commission's recommendations would be effectuated by the enmactment of

the following measure:

Aﬁ act to smend Section 1692 of the Civil Code, to amend Sections 11Th, 1ll7r,
378, 379, 362, 389, 396, 435, 437c, 581, 626, 631.8, 666, 871.2, 871.3,

and 871.5 of, to add Sections 379.5, 422,10, 422.20, 422,30,

422.40, and 1048.5 to, to_add Chapter 2 {commencing with

ection 425.10 Ante comme th Section 430.10

1le 2 new_chapte n

immediately preceding Section 435 of, to add a new chapter heading

immediately preceding Section 437c of, and to repeal Sections 379s,
379b, 379¢, 361, 363, 364, 422, 1430, 431, 431.5, 432, L33, b3k, 437,
4378, 437b, L37d, 438, 439, 4uO, Lh1, W42, 462, and 463 of, to repeal

Chapter 2 (commencing with Section 425) of Title 6 of Part 2 of, to

repeal the heading for Chapter 3 (commencing with Section hgﬂ) of Title

6 of Part 2 of, to repeal the heading for Chapter L (commencing with

Section 437) of Title & of Part 2 of, and to repeal Chapter 5 (commenc-

ing with Section 443} of Title 6 of Part 2 of, the Code of Civil Pro-

cedure, to amend Sections 3522 and 3810 of the Reverme and Taxation

Code, and to amend Sections 26304, 26305, 37161, 37162, and 51696 of

the Water Code, relating to civil actions and proceedings.

The people of the State of California do enact as follows:
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Civil Code Section 1692 (Conforming Amendment,)

Secti

1692.
party to t

on 1. Section 1692 of the Civil Code is amended to read:
When & contract has been rescinded in whole or in part, any

he contract may seek relief baged upen such rescission by

{8) bringing an action to recover any money or thing owing te him by

eny other

party to the contract ss a consequence of such rescission or

for any other relief to which he may be entitled under the circumstances

or (b) ass

erting such rescission by way of defense j-eounterelaim or

cross~camnplaint,

If in an action or proceeding a party seeks relief based upocn

rescission and the court determines that the contrect has not been

rescinded,

the court may grant any perty to the action any other reljef

to which he may be entitled under the circumstances.

A claeim for damages is not inconsistent with a claim for relief

based upon rescission. The aggrieved party shall be awarded complete

relief, including restitution of benefits, if any, conferred by him as

& result of the transaction and any consequential dameges to which he is

entitled;

but such relief shall not includs duplicate or inconsistent

items of recovery.

If in an sction or bProceeding a party seeks relief based upon re-

scission,

the court may reguire the party to whom such relief is granted

to make sny compensation to the other which justice may require and may

otherwise

Comment.

"eounterclaim."

in its judgment edjust the equities between the parties.

The amendment of Section 1692 merely deletes the reference to a

Counterclaims have been abolished; claims that Tormerly were

asserted as counterclaims are now asserted a8 cross-complainta. See Code of

Civil Procedure Section 428,80, -28-
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Code of Civil Procedure Section 117h (Conforming Amendment)

Sec. 2. Seetion l17h of'the Code of Civil Procedure is amended to
read:

117h. No formal pleading, other than the said claim and notice, shal.
be necessary and the hearing and disposition of all such asctions shall be
informal, with the sole object of dispensing speedy justice between the
parties. The defendant in any such action may file a verified SREWe®

cross-complaint stating any new matter which shall constitute a esunier-

elaim cause of action against the plaintiff ; a copy of auch araewer

cross-complaint shall be delivered to the plaintiff in person not later

than 48 hours prior to the hour set for the appearance of said defendant
in such action. The provisions of this code as to eeunterelaims cross-
complaints are hereby made applicable to small claims courts, so far as

included within their jurisdiction. Such emawer cross-complaint shall be

made on a blank substantially in the following form:

In the Small Claims Court of +rese.y County of ,....., State of

California,
+s1eet  suees., Plaintiff, )
vs.
srsess  cuv.o., Defendant. )

Heurterelaim Cross~complaint of Defendant ,

State of Czlifornia,
s8.

)
)
)
County of ......, )
tereecsesisaon,, being first duly sworn, deposes and says: That said

Plaintiff is indebted to said defendsnt in the sum of ......($......)

for ......, which amount defendant prays Bay be allowed as-s-eeuniorelsim

to the defendant against the elaim-eof plaintiff herein.

-_29-
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§ 117n

Subscribed and sworn to before me this ....... day of ......, 19....

MR EE R T I R A I U N

Judge (Clerk or Notary Public.)

Comment. The amendment to Section 117h substitutes references to "cross-
complaint” for the former references to "counterclaim” and makes other con-
forming changes to reflect the fact that counterclaims have been abolished and
claims formerly asserted as counterclaims are now to be asserted as cross-

complaints. See Code of Civil Procedure Section 428.80.
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Code of Civil Procedure Section L17r (Conforming Amendment)

Sec. 3. Section 1l17r of the Code of Civil Procedure is amended to
read:

117r. 1If a defendant in & small claims action shall have a claim
against the plaintiff in such action and such claim be for an amoynt
over the jurisdiction of the small claims court as set forth in Seection
117, but of & nature which would be the subject te-esuntereisim-er of a
cfoss—camplaint in such action under the rules of pleading and practice
governing the superior court, then defendant may commence an action against
said plaintiff in a court of competent jurisdiction and file with the
Justice of said small claims court wherein said plaintiff has commenced
his action, at or before the time set for the trial of said amall claims
action, an affidavit setting forth the facts of the camencement of such
action by such defendant. He shall attach to such affidavit a t?ue copy
of the complaint so filed by said defendant against Plaintiff, and pay to
said justice the sum of one dollar ($1) for a transmittal fee, and shall
deliver to said plaintiff in person a copy of seid affidavit and complaint
at or before the time above stated. Thereupon the Justice of said small
claims court shall order that said small claims court action shall be
transferred to said court set forth in said affidavit, and he shall trans-
mit all files and papers im his court in such action to such other court,
and said actions shall then be tried together in such other court,

The plaintiff in the small claims action shall not be required to
pay to the clerk of the court to which the action is so transferred any
transmittal, appearance or filing fee in said action, but shall be re-
quired to pay the filing and any other fee required of a defendant, if

he appears in the action filed egainst him,
-31-
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§ 117r

Comment, The amendment of Section 117r deletes the reference to a "counte
claim," Counterclaims have been abolished; claims that formerly were asserted

as countercleims are now asserted as cross-camplaints. See Code of Civil Pro-

cedure Section 428.80.
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Code of Civil Procedure Section 378. Permissive Joinder of plaintiffs

Sec. ) . Section 378 of the Code of Civil Procedure is amended
to read:

37&. Ali-pereers-may-be-joined-in-one-aeticn-as-plaintiffe~-vho-have
an-interest-in-the-subjees-of-the-aetion-or-in-whem-any-right-to-relief
iR-respeet-to-or-ariging-ous-of-the-same-sransaetsion-or-series-of-irans-
aetiens-ig-alleged-to-existy-vhether-jointiyy-severalliy-or-in-the-alter-
sativey-where-if-sueh-persons-broughs-separate-actions-any-questien-of
iav-or-faet-would-arise-vhich-are-ecommon-to-all-the-parsies-to-the
aetiony-providedy-that-if-upen-+he-appiication-of-any-parsy-it-shail
appear-thas-sueh- joirder-may-embarrase-er-delay-she-srinl-of-the-aetiony
the-eeurt-pay-order-separate-trials-or-make-sueh-other-order-as-may-be
expedienty-and-judgment-may-be-given-for-sueh-one-or-more-of-tke-nplain-
$iffs-ae-may-be-found-te-be-entitled-te-reiiefy-for-the-relief-bo-which

he-ar-they-may-be-entitied~ All persons may join in one action as plain-

tiffs if they assert any right to relief jointly, severally, or in the

alternative in respect of or arising out of the same tramnsaction,

occurrence, or serles of transactions or oceurrences apd 1if any question

of law or fact common to all these persons will arise in the action. It

shall not be necessary that each plaintiff shall be interested as to

every cause of action or as to all relief prayed for.

Comment. Sectlon 378 is rephrased in conformity with Rule 20(a) of the
Federal Rules of Civil Procedure. However, it contimues without substantial
change the requirements which must be met by plaintiffs seeking to join together
in one action. Section 378 formerly provided in part that persons might be

joined as plaintiffs "who have an interest in the gubject of the action or in

-33~
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§ 318

whom any right to relief . . . arising out of the same transaction . . . is
alleged to exist . . . ." The first ground has been deleted. However, the
feilure of any court to rely on this clause for more than 35 years suggests
that it has become a "dead letter." See 2 Witkin, California Procedure Pleading
§ 91 (1954). The power of the court to sever causes where appropriate is now

dealt with separately in Section 379.5.(new).
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Code of Civil Procedure Section 379. Permissive joinder of defendants

Sec. 5 . Section 379 of the Code of Civil Procedure is amended to
read:

379. Any-persen-may-be-made-a-deferdanié-whe-has-er-elaimg-an-inter~
est-in-tbe-eonsreversy~-adverce~-to-the-paintiffy-or-whe-ig-a-necesaary
parsy-to-a-complete-determination-or-settlement-of-the-question-inveived
thereiny--And-in-an-action-to-determine-the-sitie-or-right-of-possession
to-real-prepersy-vhiehy-as-the-tine-ef-the-conmenecement-of-the-aesiony-is
in-the-posceseion-of-a-tenansy-the-landlerd-may-be-joined-as-a-party

deferdart+ All persons may be joined in one action as defendants if

there is asserted against them jointly, severally, or inthe alternative,

any right to relief in respect of or arising out of the same transactionm,

cccurrence, Or series of transactions or occurrences and if any question

A

of law or fact common to all these persons will arise in the action. It

shall not be necessary that each defendant shall be interested as to

every cause of action or as to all relief prayed for.

Comment. Section 379 is amended to provide statutory requirements for
Joinder of defendants which are comparable to those governing joinder of plain-
tiffs. Former Sections 379 and 379a provided liberal joinder rules but were
strongly criticized for their uncertainty and overlap. See Chadbourn, Gross-
men & Van Alstyne, California Practice § 618 (1961); 2 Witkin, California
Procedure Pleading § 93 (1954). Amended Section 379 substitutes the more
understandable "transaction" test set forth in Ryle 20(a) of : the
Federal Rules of Civil Procedure. However, in so doing, the section probably

meraly makes explicit what was implieit in prior decisions. See Hoag v. Superior

Court, 207 Cal. App.2d 611, 2k Cal. Rptr. 659 (1962)}.. For the power of the court

to sever causes where appropriate, see Section 379.5 (new).



Code of Civil Procedure Section 3792 (Repealed)

Sec. 6 . BSection 3792 of the Code of Civil Procedure is repealed.

37%a+--All-pereors-may-be- joined-aa-deferdanta-ngainsi-vhom-the-right
te-any-relief-ic-alleged-to-exigty-whether-jointlyy-severally-ar-in-the
altersativei-aaﬁ-éudgment-may-bé-givea-agaiast-sueh-ene-er-mere-ef—%he
defendante-as-may-be-found-se-be-2inbliey-aceording-se-their-rogpective

iiabilitiesy

Comment. Sectlon 37%a is superseded by Section 379.
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Code of Civil Procedure Section 379b (Repealed)

Sec. 7 . Section 379b of the Code of Civil Procedure is repesled.

3¥0bs--it-chall-not-be-neeessary-that-each-defendant-chall-be-inker-
ested-as-to-ali-relicf-prayed-fory-or-ag-to-every-cause-of-ackion-ineluded
in-any-preceeding-againes-himy-bus-she-eourt-may-make-sueh-order-as-may
apyear-aist-te-prevent-any—aefeadaat-frempbeing-embarrassed-er—put-te
expense-by-being-required-so-aticad-any-procecedings-in-which-he-my-have

Re-interesty

Comment. Section 379b is superseded by the last sentence of Section 379

and by Sectlon 379.5.

- 3=
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Code of Civil Procedure Section 379c (Repealed)

Sec. 8. Sectlion 379c of the Code of Civil Procedure is repealed.

3¥9ex--Where-the-plainbiff-in-in-deubi-as-to-the-person~From-vwhen
be-ig-entitied-so-redressy-he-may- join-two-or-pore-defendantey-with-ikhe
inteps-that-the-guestion-as-to-vhick;-if-any;-ef-the-defendants~1s-1iabley

apd-to-vhat-ententy-may-be-determined-between-the-pariiesy

Comment. Section 379c is repealed as unnecessary. The authority granted
by Section 379 to join defendants liable in the altermative 1e broad encugh to

encompass any situation formerly covered by Sectlon 379c. See Kraft v. Smith,

24 cal.2d 124, 148 P.2d 23 (194%). See generally. 2 Witkin, California Procedure

Pleading §§ 96, 97 (1954).
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Code of Civil Procedure Section 379.5. Beparate trials

Sec. 9. Jection 379.5 is added to the Code of Civil Procedure, to
read:

379.5. When parties have been jolned under Section 378 or 379,
the court may make such orders as may appear Just to prevent any party
from being embarrassed, delayed, or put to undue expense, and mey order
separate trials or meke such other order gs the interests of Justice may

require.

Comment. Section 379.5 continues without substantive change the discretion
of the court to sever causes where appropriate. See former Sections 378 and
379b. See generally Chedbourn, Grossman & Van Alstyme, California Practice
§ 622 (1961); 2 Witkin, California Procedure Pleading § 98 (1954). The federal
counterpart to Section 375.5 is Rule 20(b) of the Federal Rules of Civil

Procedure.
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Code of Civil Procedure Section 381 (Repealed)

Sec. 10. Section 381 of the Code of Civil Procedure is repealed.

382+~ -ARy-tWe-er-more-persons-elaiming-any-estate-or-interest-ia
}anés;uader-a-eemmen-seuree-ef—title,-whe%heruhaiaing-as-tenaats-ia-een—-
HoBy~jeint-tenantsy-copareenersy -or-in-severaliyy -may-unibe-in-an-aetion
agaias%-aag—pe?eaa—elaiming-an-aéverse-es%ate-er-iate?es%-the!einy~£er
the-purpese-ef-determining-such-adverse-elaimy-or-if-fefl-establiched-such
eeEEeR-Eouree-of-titley-or-of-deeclaring-the-same-to-be-held-in-$ruséy

or-ef-remeving-a-eioud-upen-the-same~

Comment. Section 381 is repealed as unnecessary. Its express statutory
authorization of Jolnder of certain persons as plaintiffs was eclipsed in 1927
by the revision of Section 378. See Chadbourn, Grossman & Van Alstyne, Cali-

fornia Practice § 615 (1961); 2 witkin, California Procedure Pleading § 92

{1954).

Ty
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Code of Civil Procedure Section 382. Unwilling plaintiffs made defendants;

clasg actions

Sec. 11. Section 382 of the Code af Civil Procedure is amended
to read:

362, Af-the-parsies-to-the-netiony-iheRe-vhs-are-united-in
sptepess-must-be-jeined-as-piainviffs-or-defendantsy-bub-4f If the
consent of any one who should have been joined as plaintiff cannot be
obtalned, he may be made a defendant, the reason thereof being stated
in the complaint; and when the question is cne of a common or genersl
interest, of maﬁy persons, or vhen the parties are numerous, and it
iz impracticable to bring them all befere the Court, one or more may

sue or defend for the benefit of all.

Comment. Section 382 is amended to delete the 1872

enactment of the old common law rule of compulsory Joinder. This provision
bas been superseded by Section 389. See Section 389 and Comment therets. The
former rule, while perhaps of some aid in determining whether one was an
indispenssble or necessary perty, was an incomplete and unsafe guide. Omne
could be an indispensable or necessary party in the absence of any unity in
interest. Thue, In an action brought by an unsuecessful candidate sgainst the
members of the Personnel Board to cancel a civil service examination and
eligibility lists based thereon, all the successful candidates were held to be
indispensable parties. However, they do not seem to have been united in
interest in the usual sense of the term with either plaintiff or defendants.

See Child v. State Personnel Board, 97 Cal. App.2d 467, 218 P.2d 52 (1950).

{n the other hand, the presence of a unity in Interest did not always

meke one either an indispensable or necessary party. See Willilams v. Reed,

113 Cal. App.2d 195, 20b4, 248 P.2d 147, {1952)(Joint and several obligors

41~
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way be sued individually). See generally 1 Chadbourn, Grossman & Van Alstyne,
California Practice § 593 at 517 (1961}; 2 Witkin, Celifornia Procedure
Pleading § 76 at 1053 (1954).

Note: Bection 382 also deals with joining an unwilling plaintiff as a
defendant and with representative or class actions. The subjects
are beyond the scope of the Commission's authority for study.
Accordingly, this portion of the section was not reviewed by the
Commission and its retention rneither indicates approval of these

provisions nor makes any change in this area of the law.
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Code of Civi]l Procedure Section 383 (Repealed)

Sec. 12. Section 383 of the Code of Civil Procedure is repealed.

383+--Persenp~geverslly-iiable-upen-the-same-obligation-er-instru-
meRby-ineiuding-the-parties-to-bilis-of-anckange-apd-premiesery-netasy
zrd-suretios-on-the-sape-or-separate-instrunents y-mey-51i -ar-apy-of
them-be-ineliuded-in-the-same-aetiony-at-the-option-of-the-paintiffs
apd-all-er-aay-ef-then-Jjoin-as-piainbiffs-in-the-same-setiony-eeneerning
ar-affeating-the-abligation-sr-inssrument-npor-vhkieh-they-are-severally
iiabler--Where-the-game-persen~is~insured-by-twe-or-Eore -LAouPers
soparately-in-respeet-to-the-same-subjeet-apd-interesty-puekh-porscny ~a¥
the-payee-under-the-peiieiesy-epP-the-assignee-of-the-sause-ef-aetiony
sp-pbther-pgueeesser-in-intberest-ef-sueh-apsured-er-payeey-may-jein-ali
sp-apy-of-guek-insurers-in-a-single-astion-Lor-the-recavery-of-a-1ess
uedgr-the-several-potieiesy-and-in-ease-ef-judgment-a-several-judgnent
Bues-be~rondered-against-cackh-of-puck-insurers-acecriing-ns-hin

2iabitisy.shall-appears

Comment. Section 383 is repealed. The section is made unnecessary by
the liberal rules of permissive joinder set forth in Sections 378 {plsintiffs)
and 379 (defendants). See generally 1 Chadbourn, Grossman & Van Alstyne,

California Practice § 615 (1961); 2 Witkin, California Procedure Pleading

§§ 92, 93 (1954).

-h3-
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Code of Civil Procedure Section 384 (Repealed)

Sec. 13. Section 384 of the Code of Civil Procedure is repealed.

38hr--All-persens-helding-as-teRanto-LA-ecHuORy - joLnt-benant sy —op
Beparecnersy-o¥-any-number-tess-than-aily-may-jointly-or-severalliy-eanm-
Eenee-oF-defend-any-eivii-netien-er-precceding.-for-the-enforecnent-oF

proteetion-of-the-righta-af-sueh-parsy -

Comment. Section 384 is repealed. The section is made unnecessary by
the liberal rules of permissive joinder set forth in Sectiocns 378 (plaintiffs)
and 379 (defendants). BSee generally 1 Chadbourn, Grossman & Van Alstyne,
Californis Practice § 615 (1961); 2 Witkin, Californis Procedure Pleading

§§ 92, 93 (195%).

Ly



‘N

Code of Civil Procedure Section 389. Compulsory joinder of parties

Sec. 1%, Section 389 of the Code of Civil Procedure is amended
to read:

389. A-persen-is-an-indispensable-party-te-an-aetien-if-his-absenee
will-prevent-the-court-frem-rendering-arpy-effective-judgmens-batween-the
parkics-er~weuld-serionaly-prejudiee-any-party-before-the-court-or-if-his
tnteress-weuid-be-inequitably-affeeted-or-jeopardised-by-a-Judgmens-pen-
dered-between-the-parsicnx

A-perdeR-vwho-ig-net-an-indispenssble-party-bus-vwhose-joinder-vould
enable-the-geurt-teo-detiermine-addisienat-eauses-of-acsien-ariping-out-of
the-transaetien-or-eeeurrence-invelved-in-the-aetion-ig-a-conditisnally
ROERGEAFY-PAF5Yr

When-it-&ppeare-tha%-as-indispensable-party-has-net-been—jeined;-the‘
egurt-shall-erder-the-paréy-asseriing-the-cadpe-of-action-te-which-he-ia
indispensable-te-bring-him-in---1f-he-ia-not-then-breught-ing-the-esurs
shall-diemiss-without-prejudice-ali-causen-ef-aciten-ag-se-which-sueh-party
¢s-indispensable-and-mays-in-addisiony-diamiss-witheut-prejndiee-any-cause
of-aetion-asgerted-by-a-pariy-whense-faiture-se-eemply-with-the-caurtis

erder-is~-vwiktfuk~or-negligenss
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§ 389

When-it-appears-that-s-eordisisnatly-nescsaary-party-has-nes-been
jeined;-the-éeert-shail—erder-the-party-aeserting-the-eaase-ef-aetiea-te
vhish-he-ig-eerditionally-neeessary-te-bring-hin-in-if-he-ig-subjeces-te
the-jurisdiation-of-the-courty-if-he-ean-be-breaght-in-witheus-undue
deiayz-ard-if-hig-jeinder-will-net-cause-undue-cemplexisy-or-delay-in
the-preoceedingss--If-he-ia-net-then-brought-iny-she-ceurs-may-dismins
witheut-prejudice-any-enuse-of-actien-agasrtad-by-a-party-wheone-£failure
to-pampiy-with-the-eourbla-ordar-ia-wiltful-er-negligonty

Whenever-g-eeuri-sakes-an-erder-that-n-pergen-be-broughi-inse-an
aetieny-the-~eourt-may-order-amended-or-supplemensal-pleadinga-or-a-erosg-
eempiaini-filed-and-pummens-thereon-igsued-and-sepvedr

Ify-after-additienal-cenditionally-necesgary-parkies-have-been
breught-in-pursuant-se-this-sectiony-the-eours-finds-shas-the-srigl-will
be-unduly-cempiiented-eor-dolaycd-beease-ef-the-nupber-ef-particg-or
esuses-of-actien-invelveds-the-courti-may-order-geparate-s»riaig~-as-te
sueh-partieg-or-nake-suck-ether-ordey-ag-may-be-justs

{a) A person who is subject to service of process and whose joinder

will not deprive the court of jurisdiction over the subject matter of the

action shall be joined as & party in the action if (1) in his absence com- .

plete relief cannot be accorded among those already parties or (2) he

claims an interest relating to the subject of the action and is so situ-

ated that the disposition of the action in his absence may (i) as a prac-

ticel matter impair or impede his ability to protect that interest or (ii)

leave any of the persons already parties subject to & substantial risk of

incurring double, multiple, or otherwise inconsistent obligations by reason

of his claimed interest. If he has not been so joined, the court shall

corder that he be made a party.
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(b) If a person as deseribed in subdivision {a)(1) or (2) cannot be

made a party, the court shall determine whether in eguity and good con-

seience the action should proceed among the parties before it, or should

be dismissed, the absent person being thus regarded as indispensable, The

factors to be considered by the court include: (1) to what extent a juda-

ment rendered in the person’s absence might be prejudicial to him or those

already parties; (2) the extent to which, by protective provisions in the

Jjudgment., by the shaping of relief, or other measures, the prejudice can

be lessened or avoided; (3) whether a judgment rendered in the person's

absence will be adequate; (%) whether the plaintiff or cross-complainant

will have an adequate remedy if the action is dismissed for nonjoinder.

{c) A complaint or cross-camplaint shall state the names, if known

to the pleader, of any persons as described in subdivision {a)(1l) or {2)

who are not Joined, and the reascons why they are not joined.

(d) Nothing in this section affects the law applicable to class

actions.

Comment. Section 389 is revised to substitute practicelly in its entirety
Rule 19 of the Federal Rules of Civil Procedure for former Section 389. Basic-
ally, as amended, Section 389 requires joinder of persons materially interested
in an sction whenever feasible., In certain instances, joinder cannot be accom-
plished because it would deprive the court of subject matter Jurisdiction. For
example, the federal courts have exclusive jurisdiction over proceedings against
foreign eonsuls or vice consuls (28 U,S.C.A. § 1351) and, more importantly,
suits against the United States under the Federal Tort Claims Act. See 28
U.S.C.A. §§ 1346{b), 2679. In other situations, joinder will be impossible

because personal jurisdiction over the party cannot be achieved.
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§ 389

When joinder cennot be accomplished, the circumstances must be examined and
a choice made beiween proceeding on or dismissing the action. The adequacy of
the relief that may be granted in a person's absgence and the possibility of prej-
udice ‘o either such person or the parties before the court are factors to be
considered in making this choice. However, a person is regardsd as indispensable
only in the conclusory sense that in his absence the court has decided the ac-
tion should be dismissed., Where the decision is to proceed, the court has the
power to make a legelly binding adjudication between the parties properly before
it.

Under the former law, an indispensable party had to be joined in the
action; until and unless he was, the court had no jurisdiction to proceed

with the case. See, e.g., Irwin v. City of Manhattan Beach, 227 Cal. App.2d

634 (1964). This absolute rule has been changed; however, practically speak-
ing, the change is perhaps more one of emphasis. The guidelines provided in
Section 389 are substantially those that have guided the courts for years.

See Bank of California v. Superior Court, 16 Cal.2d 516 (1940). These guide-

lines should require dismissal in the same cilrcumstances where formerly a
person was characterized as indispensable.

| As noted above, Section 399 has been revised to conform substantially to
Rule 19 of the Federal Rules of Civil Procedure. Accordingly, the explanatory
note prepared by the Advisory Committee in conjunction with the amendment of
Rule 19 in 1966 is particularly helpful in describing the nature and effect of
Section 389. This explenatory note is set out below with appropriate deletions

and additions:
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General Considerations.

Whenever feasible the persons materially interested in the subject
of an action--see the more detailed description of these perscons in the
discussion of new subdivision (a) below--should be joined as parties so
that they may be heard and a complete disposition made. When this com-
prehensive joinder cannot be accomplished--a situation which may be en-
countered . . . because of limitations on service of process [and] sub-
ject matter jurisdiction . . . =~the case should be examined pragmatically
end a cholice made between the alternatives of proceeding with the action
in the sbsence of particular interested persons, and dismissing the ac-
tion.

Even if the court is mistaken in jits decision to proceed in the
absence of an interested person, it does not by that token deprive it-
B=lf of the power to adjudicate as between the parties already before
it through proper service of process. BPBut the court can make a legally
binding adjudication only beitween the parties acturily joined in the
action., It is true that an adjudication between the parties before the
court may on occasion adversely affect the absent person as & practical
matter, or leave & party exposed to a later inconsistent recovery by the
absent person, These are factors which should be considered in deciding
whether the action should proceed, or should rether be dismiszsed; but
they do not themselves negate the court's power to adjudicate as between
the parties who have been Joined.

Defects in the Original Rule.

The foregoing propositions were well understood in the older equity
practice, see Hazard, Indespensable Party: The Historical Origin of a
Procedural Phantom, 61 Colum. L. Rev. 1254 {1961), and Rule 19 could be
and often was appli=d in consonance with them. But experience showed
that the [original] rule was defective in its phrasing and did not point
clearly to the proper basis of decision.

* * ’ * * *

The Amended Rule

New subdivision (&) defines the perzons whose joinder in the action
is desirabie. Cleuse {l) stresses the desirability of joining those per-
sons in whose absence the court would be obliged to grant partial or
"hollow" rather than complete relief to the parties before the court.

The interests that are being furthered here are not only those of the
parties, but also that of the public in avolding repeated lawsuits on
the same essential subject matter. Clause (2)(i) recognizes the impor-
tance of protecting the person whose Joinder is in question against the
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practical prejudice to him which may arise through a disposition of the
action in his absence. Clause (2)(ii) recognizes the need for consider=
ing whether a party may be left, after the adjudication, in a position
where a person not Jjoined can subject him to a double or otherwise in-
consistent liability. See Reed, [Compulsory Joinder of Parties in Civil
Actions,] 55 Mich. L. Rev. 327, 330, 338 (1957); Note, [ Indispensable
Parties in the Federal Courts,] 65 Harv, L. Rev. 1650, 1052-5T7 (1952);

Developments in the Law [--MultiEgrty Litigation in the Federal Courts,]
71 Harv, L. Rev. 874, B881-85 (1958).

The subdivision (a) definition of persons to be joined is not
couched in terms of the abstract nature of their interests "Joint,"
"united," "separable," or the like. See . . . Developments in the

Law, supra, at 880. It should be noted particularly, however, that

the description is not at variance with the settled authorities helding
that a tortfeasor with the usual "joint-and-several™ lisbility is mere-
ly a permissive party to an action against another with like liability.
See 3 Moore's Federal Practice 2153 (24 ed. 1963); 2 Barron & Holtzoff,
Federal Practice & Procedure § 513.8 (Wright ed. 1961). Joinder of

these tortfeasors continues to be regulated by Rule 20 , . . . [Cal.
Code Civ. Proc. §§ 378, 379. Where an indemnity action would lie
against a third person, the California rule appears to be that the
indemnitor is not an "indispensable,” but is a "conditionally neces-
sary" party. See Stackelberg v. Lamb Transp. Co., 168 Cal. App.2d 17k,
335 P.2d 522 (1959). 1In practice, where mdvantageous, a defendant-
indemnitee will simply join his indemnitor by cross-complaint. See
Cal. Code Civ, Proc. §§ 428.10, 428.20.]

If a person as described in subdivision {a}{1)-(2) is amenable
to service of process and his joinder would not deprive the court of
Jurisdiction in the sense of competence over the action, he should be
joined as a party; and if he has not been joined, the court should
order him to be brought into the action. . . .

Subdivision (b).--When a person as described in subdivision {a)
(1)~(2) cennot be made a party, the court is to determine whether in
equity and good conscience the action should proceed among the parties
already before it, or should be dismissed. That this decision is to be
made in the light of pragmatic considerations has coften been acknowledged
by the courts. See Roos v. Texas Co., 23 F.2d 171 {2d cir. 1927), cert,
denied, 277 U.S. 587 (1928); Niles-Bement-Pond Co. v. Tron Moulders®
Union, 254 U.S. 77, 80 (1920). The subdivision sets out four relevant
congiderations drawn from the experience revealed in the decided cases.
The factors are to a certain extent overlapping, and they are not in-
tended to exclude other considerations which may be applicable in par-
ticular situations.

The first factor brings in a consideration of what a judgment in
the action would mean to the absentee. Would the asbsentee be adversely
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affected in a practical sense, and if so, would the prejudice be
immediate and serious, or remote and minor? The possible collateral
consequences of the judgment upon the parties already Jjoined are also
to be appraised. Would any party be exposed to a fresh acticn by the
absentee, and if so, how serious is the threat? See the elaborate
discussion in Reed, supra; cf. A.L, Swith Tron Co. v. Dickson, 141
F.2d 3 (24 Cir. 1944); Caldwell Mfg. Co. v. Unique Balance Co., 18
F.R.D, 258 (S.D,N.Y. 1955}.

The second factor calls attention to the measures by which prej-
udice may be averted or lessened. The "shaping of relief" is a famil-
iar expedient to this end. OSee, e.g., the award of money damages in
lieu of specific relief where the latter might affect an absentee
adversely. Ward v. Deavers, 203 F.2d4 72 (D.C. Cir. 1953); Miller &
Lux, Inc. V. Nickel, 141 F. Supp. 41 {N.D. Calif, 1956). On the use

of "protective provisions,” see Roos v. Texas Co., supra; Atwood v.
Rhode Island Hosp. Trust Co., 275 Fed., 513, 519 {lst Cir. 1521},
cert. denied, 257 U,S5. 66l {1922); cf. Stumpf v. Fidelity Gas Co.,
29k ¥.2d4 88 (9th Cir., 196l); and the general statement in National
Licorice Co. v. Labor Board, 309 U.S. 350, 363 (19u0).

Sometimes the party is himself akle to take measures to avold
prejudice, Thus a defendant faced with a prospect of a second suit
by an absentee may be in a position to bring the latter into the ac-
tion by defensive interpleader. See [Cal. Code Civ., Proc. §§ L28.10,
428,203 ] Hudson v. Newell, 172 F.2d 848, 852 mod., 174 F.2d 546 (5th
Cir. 1949Y; Geuss v, Kirk, 198 F.2d 83, 86 (D.C. Cir. 1952); Abel v.
Brayton Flying Service, inc., 248 F.2d 713, 716 (5th Cir. 1957)(sug~
gestion of possibility of counter-claim under Rule 13(h); cf. Parker
Rust-Proof Co. v. Western Union Tel. Co., 105 F.2d 976 (2d Cir, 1939),
cert. denied, 308 U,S8. 597 (1939). So also the absentee may scmetimes
be able to avert prejudice to himself by voluntarily appearing in the
action or intervening on an ancillary besis. See Developments in the
Law, supra, 71 Harv. L. Rev. at 892; Annot., Intervention or Subse-
quent Jofgder of Partles as Affecting Jurisdiction of Federal Court
Based on Diversity of Citizenship, 13% A.L.R. 335 (1941); Johnscn v.
Middieton, 175 F.2d 535 (7th Cir. 1949)}; Kentucky Nat. Gas Corp. v.
Duggins, 165 F.2d 1011 (6th Cir. 1948); McComb v. McCormack, 159
F.2d 219 (5th Cir. 1947). The court should consider whether this, in
turn, would impose undue hardship on the absentee, (For the possi-
bility of the court's informing an absentee of the pendency of the
action, see camment under subdivision (c) below.)

The third factor--whether an “"adequate"” judgment can be rendered
in the absence of a given person-~calls attention to the extent of
the relief that can be accorded among the parties joined., It meshes
with the other factors, especially the "shaping of relief"” mentioned
under the second factor. Cf. Kroese v. General Steel Castings Corps.,
179 F.2d 760 (3d Cir. 1949), cert. denied, 339 U.S. 933 (1950).

~51~



§ 389

The fourth factor, looking to the practical effects of a dismissal,
indicates that the court should consider whether there is any assurance
that the plaintiff, if dismissed, could sue effectively in another forum
where better joinder would be possible. See Fitzgerald v. Haynes, 24l
F.2d 417, 420 (34 Cir. 1957); Fouke v. Schenewerk, 197 F.2d 23%, 236
(5th Cir, 1952); cf. Warfield v. Marks, 190 F.2d 178 {5th Cir. 1951).

The subdivision uses the word "indispensable™ only in a conclusory
sense, that is, a person is "regarded as indispensable" when he cannot
be made a party and, upon consideration of the factors above mentioned,
it is determined that in his absence it would be preferable to dismiss
the action, rather than to retain it,

A person may ba added as a party at any stage of the action on
motion or on the court's initiative , . . ; and a motion to dismiss,
on the ground that a person has not been joined and justice requires
that the action should not proceed in his absence, may be made as late
as the trial on the merits , . . . However, when the moving party is
secking dismissal in order to protect himself against a later suit by
the ebsent person (subdivision (a){2){ii)), and is not seeking vicar-
iously to protect the sbsent person against a prejudicial judgment
(subdivision (a2){2){1)), his undue delay in making the motion can
properly be counted agasinst him as a reason for denying the motion.

A joinder question should be decided with reascnable promptness, but
decision may properly be deferred if adequate information is not avail-
able at the time. Thus the relationship of an absent person to the
action, and the practical effects of an adjudication upon him and
others, may not be sufficiently revealed at the pleading stage; in
such a case it would be appropriate to defer decision until the saction
was further advanced. . . .

* * * * *

Subdivision (c) parallels the predecessor subdivision {c) of
Rule 19. In some situations it may be desirable to advise a person
who has not been joined of the fact that the action is pending, and
in particular cases the court in its discretion may itself convey
this information by directing a letter or other informal nctice to
the absentee.

Subdivision (d) repeats the exception contained in the first
clause of the predecessor subdivision (a).
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Code of Civil Procedure Section 396 (Conforming Amendment)

Sec. 15. Section 396 of the Code of Civil Procedure is amended to
read:

366. If an action or proceeding is commenced in a court which lacks
Jurisdiction of the subject matter thereof, as determined by the complain
or petititon, if there is a court of this State which has such jaris-
diction, the mction or proceeding shall not be dismissed (except as pro-
vided in Section 581b, and as provided in subdivision 1 of Section 581
of this code) but shall, on the application of either party, or on the
court's own motion, be transferred to a court having jurisdiction of the
subject matter which may be agreed upon by the parties, or, if they do
not agree, to a court having such jurisdiction which is designated by
lew as & proper court for the trial or determination thereof, and it
shall thersupon be entered and prosecuted in the court to which it is
transferred as if it had been commenced therein, all prior proceedings
being saved. In any such case, if summons is served prior to the filing
of the action or proceeding in the court to which it is transferred, as
to any defendant, so served, who has not appeared in the action or pro-
ceeding, the time to answer or otherwise plead shall date from service
upon such defendant of written notice of the filing of such action or
proceeding in the court to which it is transferred.

If an action or proceeding is commenced in or transferred to & court
which has jurisdiction of the ;ubject matter thereof as determined by the
complaint or petition, and it thereafter appears from the verified pleadin
or at the trial, or hearing, that the determinetion of the action or pro-

ceeding, or of a eeounbterelaimy-er-of-a cross-compleint, will necessarily
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involve the determination of questions not within the jurisdietion of thr
court, in which the action or proceeding is pending, the court, whenever
such lack of jurisdiction appears, must suspend all further procesdings
therein and transfer the action or proceeding and certify the vleadings
(or if the pleadings be oral, & transcript of tte same), and all papers
and proceedings therein, to & court having jurisdictien thereof which may
be agreed upon by the parties, or, if they do not agree, to a court having
such jurisdiction which 1s designated by law as a proper court for the
trial or determination thereof.

An action or proceeding which is transferred under the provisions of
this section shall be deemed to have been commenced at the time the come
plaint or petition was filed in the court from which it was originally
transferred,

Nothing herein shall be construed to preclude or affect the right to
amend the pleadings as provided in this code.

Rothing herein shall be construed to require the superior court to
transfer any action or proceeding because the judgment to be rendered, as
determined at the trial or hearing, is one which might have been rendered
by a municipal or justice court in the same county or city and county.

In any case where the lack of jurisdiction is due solely to an excess
in the emount of the demand, the excess may be remitted and the acticn nay
continue in the court where it is pending.

Upon the making of an order for such transfer, proceedings shall be
had as provided in Section 399 of this code, the costs and fees thereof,

and of filing the case in the court to which transferred, to be paid by
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the plaintiff unless the court ordering the transfer shall otherwise
direct, If the party obligated to pay such costs and fees shall fail to
do so within the time specifically provided, or, if none, then within
five {5) days after service of notice of the order for tranzfer or as
to costs and fees, then any party may pay such costs and fees and, if
other than a party originslly obligated to do so, shall be entitled to
credit therefor or recovery therecf, in the same manner as iz provided

in Section 399.

Comment. The amendment of Section 396 merely deletes the reference to a
"counterclaim.” Counterclaims have been abolished; claims that formerly were
asserted as counterclsims are now asserted as crogs-complaints, See Code of

Civil Procedure Section 428.80.




Code of Civil Procedure Section 422 {Repealed)

Sec. 16. Section 422 of the Code of Civil Procedure is
repealed.

422+ --Fhe-onty-pleadings-alleved-on-the-park-of-the-plaiutiss
ares

Jr--Phe-complaints

Sv-~Fhe-demirrer-to-the-anavers

J=~-Fhe~demurver-to-the-evoss-compiainiy

kw--The-answer-te-%he-eresa-eamplaiatg

Anéd-en-the-pars-pf-the-defendants

3v--Fhe-demrrer-te-the-copplainks

¢

2x~=-Fhe-ansvery
3¢--Fhe-eress-complainsy
: hq--The-éemurrer-%e-the-answerute-the-eross-esnpiaiatq

{in-5ustiee-eeurtsg-the-pieadings—afe—net-required-te-be-ia
any-pardicuisr-formy-but-pust-be-suek-as-to-epable-a-pereon-of
cormen-underctanding-to-hnov-vhat-ig-intendeds-in-justice- courts,
the-pieadings-mays-except-the-eonpiniaty -or- eross-ecomplaini~-be
erai-er-in-writings-need-net-be-verifiedy-uniess-othervisce-pre-
vided-in-this-kities-if-in-writingr-muai-be-filed-wisth-the-Judges

tf-eraly-an-entry-of-their-substance-must-be-made-in-the-docketsd

Comment. The portion of former Section 422 that enumerated the per-
missible pleadings is superseded by Section U22.10; the portion relating

to pleadings in justice courts is superseded by Section 422,20.

£
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Code of Civil Procedure Section 422.10. Permissible pleadings enumerated

Sec. 17 . Section 422.10 is added to the Code of Civil Procedure,
to read:
422.10. The pleadings sllowed in civil actions are complaints,

demurrers, answers, and cross-camplaints.

Camment. Section 422.10 supersedes the first paragraph of former Code of
Civil Procedure Section 422, However, unlike Section 422 which specified the
pleadings to which a demurrer or answer could be filed, Sectlon 422,10 merely
lists the pleadings allowed; the circumstances where a particular pleading is
required or permitted are specified in subsequent sections. See also Code of
Civil Procedure Section 411.10 ("A civil action is commenced by filing 8 com-
plaint with the court."). The only pleadings that can request affirmative
relief are complaints and creoss-complaints; & counterclsim is no longer

permitted. See Section 428.80.
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Code of Civil Procedure Section 422.20. Pleadings in justice courts

gec. 18 . Section 422.20 is added to the Code of Civil Procedure,
to read:

422.20. (a) The rules stated in this section apply only to pleadin,
in justice courts.

(b) The pleadings are not required to be in any particular form but
must be such as to enable a person of commen understanding to know what
is intended.

{c) The complaint or a cross-complaint shall be in writing. Other
pleadings may be oral or in writing., If the pleadings are in writing,
they shall be filed with the judge. If oral, an entry of their substanc
shall be made in the docket.

(d) A copy of the account, note, bill, bond, or instrument upon whi
the cause of action is based is a sufficient complaint or cross-complair

{e) Except as otherwise provided in this title, the pleadings need

not be verified.

Comment. Subdivisions (a), {b), (¢), and (e} of Section 422.20 continue
without substantive change the second paragraph of former Code of Civil Pro-
cedure Section 422. Subdivisions (a) and (d) continue a portion of subdivi-
sion 3 of former Code of Civil Procedure Section 426 except that subdivision
(d) applies to both complaints and cross-complaints while Section 426 by its

terms applied to "camplaints.”
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Code of Civil Procedure Section 422.30. Caption for pleadings
Sec. 19 . Section 422.30 is added to the Code of Civil Procedure,
to read:
Lo2.30. Every pleading shall contain a caption setting forth:
(a) The neme of the court and counfy, and, in municipal and jus-
tice courts, the name of the Judicial district, in which the action is
brought; sund

{b} The title of the action.

Comment. Section h22.30 retains the substance of the portion of subdivi-
slon 1 of former Section 426 which prescribed the caption to be used on a com-
pPlaint. However, unlike the provision of former Section 426, Section L22.30
applies to all pleadings rather than merely to the complaint. This extension

of the caption requirement is consistent with former practice. Cal. Rules of

Ct., Rules 201(c)(Superior Court), 501 (municipal court).
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Code of Civil Procedure Section 422.40. Names of parties in title of action

Sec. 20. Section 422.40 is added to the Code of Civil Procedure,
to read:

422,40, In the complaint, the title of the action shall include
the names of all the parties; but, except as otherwise provided by statute
or rule of the Judicial Council, in other pleadings it is sufficient to
state the name of the first party on each side with an gappropriate indica-

tion of other parties.

Comment. Section 422,40 continues the requirement formerly found in sube-
division 1l of former Section 426 that the complaint include the names of the
parties and adds a new provision applying to other pleadings. The inclusion
of the phrase "et al." would be "an appropriate indication of other parties”

for the purposes of Section 422.40. Section 422.40 is based on the second

sentence of Rule 10{a) of the Federal Rules of Civil Procedure.
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Code of Civil Procedure Sections 425, 426, ho6a, 426c, and 427 (Repealed)

Sec. 21. Chapter 2 {commencing with Section 425) of Title 6 of

Part 2 of the Code of Civil Procedure is repealed.

Comment. Section 425 has been repealed as unnecessary because it dupli-
cates Code of Civil Procedure Section 411.10 (added by Cal. Stats. 1969, Ch.
1610). The remaining sections in Chapter 2 are superseded by the new provisior

of the Code of Civil Procedure indicated below:

Repealed Pravision New Provision

Section 426

Subdivision 1 _ _ _ Section 422.30 (caption)
. Section 422.40 (names of parties)
) Subdivision 2 _ _ _ _ _ Section 425.10

Subdivision 3 Section 422.20 (justice courts)

Section 425.10 {(demand for relief)
Section 429.30 (infringement of rights in

production)
Section 426a _ _ _ _ _ _ _ _ Section 429.20
Section 426 _ Section 429.10
Section 427 Section 425.20 {separate statement of causes
________ of action)

Section 427.10 {joinder of causes)

Note: The repealed sgections in Chapter 2 read as followa:

425, Complaint, first pleading. The first pleading on the part
of the pleintiff is the complaint,

426. The complaint must contain:
1. The title of the action, the name of the court and county, and,

7 in municipal and justice courts, the name of the judicial district, in
e which the action is brought; the names of the parties to the action;
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2. A statement of the facts constituting the cause of action, in
ordinary and concise language;

3. A demand of the reliefl which the plaintiff claims. If the re-
covery of money or dsmages be demanded, the amount thereof must be stated;
provided, that in justice courts, a copy of the account, note, bill, bond,
or instrument upon which the action is based is & sufficient complaint.

If the demand be for relief on account of the alleged infringement of the
plaintiff's rights in and to a literary, artistic or intellectual produc-
tion, there must be attached to the camplaint a copy of the production as
to which the infringement is claimed and a copy of the alleged infringing
production. If, by reason of bulk cor the nature of the production, it is
not practicable to attach a copy to the complaint, that fact and the res-
gons why it is impracticable to attach a copy of the production to the
copplaint shall be alleged; and the court, in connection with any demurrer.
motion or other proceedings in the cause in which a knowledge of the con-
tents of such production may be necessary or desirable, shall make such
order for a view of the production not attached as will suit the conven-
ience of the court, to the end that the contents of such production may

be deemed to be a part of the complaint to the same extent and with the sar
force as though such production had been capable of being and had been at-
tached to the complaint. The attachment of any such production in accordar
with the provisions herecof shall not be deemed a making public of the pro-
duction within the meaning of Section 983 of the Civil Code.

426a. In a proceeding for dissolution of marriage, legal separation,
or for a declaration of void or voidable marrisge, there shall be furnished
to the county clerk by the petiticner at the time of filing of the petitior
or within 10 days thereafter and before the date of the first hearing, that
information, required to be coliected by the State Registrar of Vital Sta-
tistics, in the manner specified under Chapter 6.5 (commencing with Sec-
tion 10360) of Division 9 of the Health and Safety Code. The clerk shall
accept the petition for filing, whether or not said information is then
furnished. Al any time after the filing of the petition, the respondent
may also furnish such information, whether or not it has been first fur-
nished by the petitioner. The clerk shall take all ministerial steps re-
guired of him in the proceeding, whether or not such information has been
furnished; but the clerk shall advise the court, at the time set for any
hearing, if at such time no party has furnished such information. In such
cases, the court may decline to hear any matter encompassed within the
proceeding if good cause for such failure to furnish information has not
been shown.

The court's inguiry in such cases shall be confined solely to the
question of the existence of good cause for not furnishing the information;
and such report and the contents thereof shall not be admissible in evi-
dence and shall not be furnished to the court.

426c. In a proceeding for dissolution of marriage the petition must
set forth among other matters as near as can be ascertained the following
facts:

(1)} The state or country in which the perties were married.
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(2) The date of marriage.
(3) The date of separation.
(4) The number of years from marrlage to separation.

(5) The number of children of the marriage, if any, and if none a
statement of that fact.

(6) The age and birth date of each minor child of the marriage.

{7) The social security numbers of the husband and wife, if available
and if not available, a statement to such effect.

427. The plaintiff may unite several causes of action in the same
complaint, where they all arise out of:

1. Contracts, express or implied. An action brought pursuant to
Section 1692 of the Civil Code shall be deemed to be an action upon an
implied contract within the meaning of that term as used in this section.

2. (laims to recover specific real property, with or without damages
for the withholding thereof, or for waste committed thereon, and the rente
and profits of the same.

3, Claims to recover specific personal property, with or vithout
damages for the withholding thereof.

Y. Claims against a trustee by virtue of a contract or by operation

5. Injuries to character.

6. Injuries to person.

7. Injuries to property.

8. Claims arising out of the same transaction, or transections con-
nected with the same subject of action, and not included within cne of
the foregoing subdivisions of this section.

9, Any and all claims for injuries arising out of a conspiracy, .
whether of the same or of different character, or done at the same or

different times.

The causes of action so united must all belong to one only of these

‘classes except as provided in cases of conspiracy, and must affect all

the parties to the action, and net require different places of +trial, and
must be separately stated; but an action for malicitas arrest and prose-
cution, or either of them, may be united with an action for either an
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injury to character or to the person; provided, however, that in any
action brought by the husband and wife, to recover damages cauged by
any injury to the wife, all consequential damages suffered or sustained
by the husband alone, including loss of the services of his said wife,
moneys expended and indebtedness incurred by reason of such injury to
his said wife, may be alleged and recovered without separately stating
such cause of action arising out of such consequential damages suffered
or sustained by the husband; provided, further, that causes of action
for injuries to perscn and injuries to property, growing out of the same
tort, may be joined in the same camplaint, and it is not required that
they be stated separately.
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Sec. pp . Chapter 2 {commencing with Section 425,10) is added to

Title 6 of Part 2 of the Code of Civil Procedure, to read:
CHAPTER 2. CLAIMS FOR RELIEF

Article 1. General Provisions

Code of Civil Procedure Section 4Lp5.10. Content of pleading demanding relief ~°

425,10. A pleading which sets forth a claim for relief, whether it
be a complaint or cross-complaint, ghall contain both of the following:

(a) A statement of the facts constituting the cause of action, in
ordinary and concise language.

(b) A demand for judgment for the relief to which the pleader claims
he is entitled. If the recovery of money or damages be demanded, the

amount thereof shall be stated.

Comment. Section 425.10 continues requirements formerly found in subdivi-
glon 2 and subdivision 3 (first portion) of Code of Clvil Procedure Section L26.
However, Sectlon 425.10 applies to both complaints and cross-camplaints while

gection 426 by ite terms applied to "complaints.”
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Code of Ciwvil Procedure Section 425.20. Separate statement of causes

425.20. Causes of action, whether alleged in a complaint or

cross-complaint, shall be separately stated.

Comment. Section 425.20 supersedes the portion of former Code of Civil
Procedure Section 427 that related to the separate statement of causes of
action. Section 427 provided that certain types of causes of action that
often arise from the same transaction or occurrence did not need to be sep-
arately stated. Section 425.20 changes that rule and requires all causes of

acticn to be separately stated.

Note: The policy reflected in this section was tentatively adopted to
provide a basis for discussion. The Commission would especially
appreciate comments directed towards whether (1) separate state-
ment should always be required; (2) separate statement should
never be required {any defect being alleviated by & demurrer for
uncertainty); (3) separate statement should not be required for
causes of action arising from the same transaction or occurrence
{similar to present rule that causes of action for injuries to
person and injuries to property, arising from the same tort, need

not be separately stated).

-



Article 2, Ceonpulsory Joinder of Causes of Action

Code of Civil Procedure Section 426.10. Definitions

426.10. As used in this article:

{a) "Complaint" means a complaint or cross-complaint,

(b) "Plaintiff" means a person who files and serves a complaint or
cross-complaint,

(¢) "Related cause of action” means a cause of action which arises
out of the same transaction, ocecurrence, or series of transactions or

occurrences as the cause of actlon which the plaintiff alleges in his
complaint.
Comment. The definition in Section 426.10 of "related cause of action"

provides a convenient means for referring to a cause of action which arises
out of the same transaction or occurrence. As under prior law (former Code of
Civil Procedure Section 439), subdivision {c¢) includes a series of related

acts or conduct. Brunswig Drug Co. v. Springer, 55 Cal. App.2d hil, 130 P.2d

758 (19k2)(“"transaction" means the entire series of acts and mutuel conduct

of the parties); Sylvester v. Soulsburg, 252 Cal. App.2d-185, 60 Cal. Rptr.

218 (1967)(in vendor's suit to terminate contrect for sale of realty and
personalty, quiet title to realty and foreclose chattel mortgage, entry of
vendors upon real property, taking possession of personal property and re-
maining in possession for a time were a continuous series of acts and 2 single
transaction giving rise to purchasers' claim for damages for trespass);

Holmes v. David H. Bricker, Inc., 265 Adv. Cal. App. 635, 71 Cal. Rptr. 562

(1968) (autanobile accident giving rise to separate causes of action for damages

to property and for personal injury is single "transaction”).
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Code of Civil Procedure Section L26.20. Compulsory joinder of related

causes of action

426.20. Except as -otherwise provided in this article, if.a
plaintiff fails to allege in his complaint a related cause of action
which, at the time of service of his coamplaini, he has against any
party to the action, all of his rights against such party on the re-
lated cause of action not pleaded shall be deemed waived and extine

guished,

Camment. Section 426.20 makes joinder of ceauses arising from the same
transaction or occurresnce mandatory. (See Section 426.10 defining "related
causes of action.") This is £he rule in those jurisdictions which follow
the so~called cperative facts theory of a cause of action for res Judicata
purposes. However, California follows the "primery rights" thecry of a
cause of action, and res judicata applies oniy where the cause not pleaded
is for injury to the same "primary right." See 2 Witkin, California Pro-
cedure Pleading § 11 {1954). Nevertheless, even where different primery
rightas are injured, collatersl estoppel will ber an unplesded cause of
action if precisely the same factual issues are involved in both actlons,
See 2 Witkin, California Procedure Pleading §§ 11-22 (1954). The rule
provided by Section 426.20 is consistent with the former California prac-
tice relating to counterclaims under former Code of Civil Procedure Sec=

tion 439. For further discussion, see Priedenthal, The Need to Revise

Californie Provisions Regarding Joinder of Claims, Counterclaims, and

Cross~Complaints 24«29 (mimeographed draft 1970).

Section L426.20 applies to cross-complaints as well as complaints.

See Section 426.10.
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Code of Civil Procedure Section 426.30. Compulsory cross-complaints

k26.30. (a) Except as otherwise provided in this article, if a party
against whom s compleint has beer filed and served fails to allege in a
cross-camplaint any related cause of action which, at the time of serving
his answer to the complaint, he has against the plaintiff, all his rights
against the plaintiff on the related cause of action not pleaded shall be
deemed waived and extinguished.

{b) This section does not apply if either of the following are estab-
lished:

(1) The court in which the action is pending does not have jurisdic- i
tion to render a personal judgment against the person who failed to plead
the rela ted cause of action.

{2) The person who failed to plead the relsted cause of action did

not file an answer to the complaint egainst him,

Comsent. Subdivision (a) of Section 426.30 continues the substance of
the former compulsory countercleim rule (former Code of Civil Procedure Sec-
tion 433). However, since the scope of a cross-complaint is expanded to in-
clude claims which would not have met the "defeat or diminish" or "several
Jjudgment” requirements of the former counterclaim statute, the scope of the .
former rule is expanded by Section 426.30 to include scme causes of action
that formerly were not compulsory. BSee discussion in Friedenthal, The Need

to Revise Californis Provisions Regerding Joinder of Claims, Counterclaims,

and Cross-Complaints 39-56 (mimeographed draft 1970).
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Subdivision {b) is designed to prevent unjust forfeiture of a cause of
action. Paragraph (1) treats the situation where a party is not subject to
a personal judgment, jurisdiction having been obtained only over property
omed Ly him. In this situation, although the party against whom the com-
piaint (or cross-complaint) is filed is not required to plead his related
cause of action in a cross-camplaint, he made do so at his election. If he
elects to file a cross«complaint, he is required to assert all related causes
of action in his cross-complaint. Paragraph (1) is similar to Rule 13(a){(2)
of the Federal Rules of Civil Procedure. See Section 426.10 (defining com-
plaints to include cross-complaints).

Paragraph (2) of subdivision (b) permits a party to default without
wailving any cause of action. If the party does not desire to defend the
gction and a default judgment is taken, it would be unfair if an additicnal
consequence of such default were that all related causss of action the party

hed would be waived and extinguished.
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Code of Civil Procedure Section 4%26.40. Exceptions to compulsory joinder
reguirement

426.%0. This article does not apply if any of the following are
established:

(a) The cause of action not pleaded requires for its adjudication
the presence of additional parties over wham the court cannot acquire
Jurisdiction.

(b) The court in which the action is pending is prohibited by the
federal or state constitution or by statute from entertaining the cause
of action not pleaded.

.¢) At the time the action was commenced, the causc of action not

pleaded was the subject of another pending action.

Comment. Section L26.40 is required to prevent injustice. Subdivisions
() and {b) prohibit waiver of a cause of action which cannot be maintained.
Subdivision (a) uses language taken from Rule 13(a) of the Federal Rules of
Civil Procedure. See also Code of Civil Procedure Section 389 (joinder
of persons needed for just adjudication). Subdivision (c), which makes
clear the rule regarding pending actions, is the same in substance

as Rule 13(a)(1) of the Federal Rules of Civil Procedure.

Subdivision (b) of Section 426.40 is designed to meet problems that may
grise when the federal courts have jurisdiction to enforce a cause of action
cfeated by federal statute. 1In some cases, state courts have concurrent Juris-
diction with the federal courts to enforce a particular cause of action. For

example, such concurrent jurisdiction exists by express statutory provision in
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actions under the Federal Employers' Liability Act. 45 U.8.C.A. § 56.
Mcreover, even though the federal statute dces not contain an express
grant of concurrent jurisdiction, the general rule is that state courts
have concurrent jurisdiction to determine rights and obligations there-
under where nothing appears in the statute to indicate an intent to mske

federal jurisdiction exclusive. Miller v. Municipal Court, 22 Cal.2d 818,

836, 142 P.2d 297, (1943); Gerry of California v. Superior Court,

32 Cal.2d 119, 122, 194 P.2d 689, (1948); Business Women's Ass'n v,

Knight, 94 Cal. App.2d 93, 97, 210 P.2d 295, (1949). In cases where
the state and federal courts have concurrent jurisdiction, if the cause of
action created by the Federal statute arises ocut of the same transaction or
occurrence, Section 426,30 requires joinder in the state court proceeding,
and subdivision (b) of Section 426.40 is not applicable.

In some cases, the federsl courts have exclusive jurisdiction of the

federal causé of action. See 1 Witkin, Californis Procedure Jurisdiction

§ 38 (1954, 1967 Supp.). In these cases, subdivision (b) of Section 426.40,
recognizing that the federal cause of action is not permitted to be brought
in the state court, provides an exception to the compulsory Jjoinder or
compulsory crosg-complaint requirement.

Under scme circumstances, more complex situvations mey arise. For
example, if the claim which is the subject of a state court action by the
Plaintiff arises cut of the same transaction as a claim which the defendant
may have under the state and federal anti-trust acte, the defendant must
file a cross-complaint for his cause of action under the state Cartwright

Act (Business and Professions Code Sections 16700 et.seq.) in the proceeding
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in the state court to avoid waiver of that cause of action under Section
424.30 and must mssert his federal cause of action under the Sherman
Anti-Trust Act in the federel court (since his cause of action under the
Sherman Antl-Trust Act is one over which the federal courts have exclusive
Jurisdiction). Thus, in this instance, defendant's state action must be
brought as a cross-complalnt and his federal acticn must be brought as an
independent action in the federal courts. Subdivision (b) makes clear
that his inability to assert his federal cause of action in the state
court does not preclude him from bringing & later action in the federal

court to cbtain relief under the federsal statute.
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Code of Civil Procedure Section 426.50. Permission to assert unpleaded cause

426.50. (a) A party who, in good faith, fails to plead a cause of
action subject to the reguirements of this article, whether through
oversight, inadvertence, mistake, or neglect, shall, upon application
to the court prior to trial, bhe granted leave to assert such cause un=-
less the granting of such leave will result in substantial injustice
to the opposing party.

{b} If a plaintiff fails to plead a cause of action that he is
required to plead under Section 426.20, and a cross-complaint is filed
against him alleging a related cause of action, he may, without cbiain-
ing leave of court, file a cross-complaint alleging any related cause

of action that he failed to plead earlier.

Comment. Subdivision (a) of Section 426,50 makes clear that leave should
be freely granted to plead a campulsory cause prior to trial: The court is
required to grant leave to assert the cause if the paerty requesting leave
acted in good faith in failing to plead the cause unless granting leave will
result in substantial injustice to the opposing party. The rule provided by
this subdivision is similar to, but more liberal than, Rule 13(f) of the
Federal Rules of Civil Procedure.

Subdivision (b) integrates the operation of Sections 426.20 and 426.30.
A plaintiff may either inadvertently or by design fail to plead a related
cause of action pursuant to Section 426.20 (compulsory joinder of related
causes of action)., If a cross-complaint is then filed against him based on
a related cause of action, he may then plead by way of cross~complaint any
related cause of action that he failed to plead earlier in his original com-

plaint. Ordinarily, the same end could be accomplished by obtaining leave

b
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of court under subdivision {a) to amend the original camplaint. Subdivision
(b) provides an alternate procedure without the necessity of pursuing an ap-
plication to the court.

Section 426.50 does not affect any other provisions that mey provide
velief from failure to plead a compulsory cause, even where relief would
not be available under Section 426.50. TFor example, after trial has begun,
leave to file a cross-complaint (Section 428.50) may be granted. Likewise,
Section 426.50 does not preclude the granting of any relief which the
party may be entitled to obtain under Secticn 473 of the Code of Civil

Procedure.
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Article 3. Permissive Joinder of Causes of Action

Code of Civil Procedure Section L427.10. Permissive Joinder

427.10. (&) A plaintiff who in a complaint, alone or with coplain-
tiffs, alleges a .cause of action against one or more defendants may unite
with such cause any other causes which-he has either alone or with any
coplaintiffs dgainst any of such defendants.

{b) Causes of action may be joined in a cross-complaint in accordance

with Sections 428.10 and 428.30.

Carment., Section 427.10 supersedes former Code of Civil Procedure Section
427 and eliminates the arbitrary categories set forth in that section.

Under former Section 427, plaintiff could join causes unrelated to one
another only when they happened to fall within one of the stated categeries.
The change provided by Section 427.10 is in line with the modern unlimited
joinder-of-causes rule in effect in the federal courts and elsewhere, GSece
Fed. R. Civ. Proc. 18(a). For further discussion, see Priedenthal, The HNeed

t0 Revise (California Provisions Regarding Jeinder of Claims, Counterclaims,

and Cross-Complaints 2-30 (mimeographed draft 1970).

Any undesirable effects that might result from the unlimited joinder
permitted by Section 427.10 may be avoided by severance of causes for trial

under Section 1048 of the Code of Civil Procedure.
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Article 4. (Cross-Complaints

Code of Civil Procedure Section 428.10. Permissive cross-complaint

428.10. (a) Any person against whom a complaint or cross-
corplaint has been filed may file a cross-compleint setting forth
any causes of action he has against any of the parties who filed
the complaint or ecross-complaint against him.

(b) Whenever s party against vhom a cause of action has been
asserted in e complaint or cross-complaint hes a cause of action
arising from the same transection, occurrence, or series of trans-
actions or occurrences, or affecting the same property, as the cause
brought against him, he may file & cross-complaint asserting his
cause against a person alleged to be liable thereon, whether or not

such person is already a party to the actiom.

Comment. Section 42B8.10 reflects the fact that a cross-complaint is the
only type of pleading that may be filed to request relief by a party against
whom a complaint or cross-complaint hes been filed. Tt should be noted that,
if the cause arises out of the same transaction or cccurrence, the cross-
complaint is compulsory. See Section 426.30. Counterclaims have been
abolished. Section 428.80.

Subdivision (a) adopts the simple rule that & party agsinst whom a
complaint or cross-complaint has been filed may bring any cause of action he
has (regardless of its nature) against the party who filed the complaint or
cross-complaint. There need be no factual relationship between his cause and
the cause of the other party. This is the rule under the Federal Rules of
Civii Procedure and other modern provisions. E.g., Fed. R. Civ. Proc. 13.

Third persons may be joined pursuant to Section 428.20.
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Subdivision (a) is generally consistent with prior law (former Code of
Civil Procedure Section 438) which provided for a counterclaim; but, under
prior inw, some causes which a party had against an opposing party did not
qualify ss counterclaims because they did not satisfy the "diminish or
defeat" or "several judgment" requirements. For further discussion, see

Friedenthal, The Need to Revise California Provisions Regarding Joinder of

Claims, Counterclaims, and Cross-Complaints 42-48 (mimecgraphed draft 197C).

These requiremente are not continued, and subdivision (a) permits unlimited
scope t0 & cross-complaint against an opposing party.

Subdivision (b) continues the rule (former Code of Civil Procedure Sec-
tion 4h42) thet & cross-complaint may be asserted against any person, whether
or not a party to the action, if the cause of action asserted in the cross-
complaint arises out of the same transsction or occurrence (see discussion
in Comment to Section 426.10). Subdivision (b) thus permits a party to
assert a cause of action against a person who is not already a party to the
action if the cause has a subject matter connection with the cause already
asserted in the action. For further discussion, see Friedenthal, The Need

to Revise California Provisions Regarding Joinder of Claims, Counterclaims,

and Cross-Complaints 52-54 (mimeographed draft 1970).

Any undesirable effects that might result from joinder of causes under
Section 428.10 may be avoided by severance of causes for trial under Sec-

tion 1048 of the Code of Civil Procedure.

-78-



()

fJ

Code of Civil Procedure Section 428.20. Joinder of parties

428.20. When a person files a eross-complaint as authorized by
Section 428,10, he may join any person as additional party to the cross-
complaint 1f, had the cross-compleint been filed as.an independent
action, the joinder of that party would have been permitted by the

statutes governing joinder of partiees.

Comment. Section 428.20 mekes clear that, when a cross-conplaint is per-
mitted under Section 428.10, persons may be Joined as eross-complainants who
were not previously parties to the action and the cross-complaint may be
brought against-persons who were not previously parties to the action. Thus,
Section 428.20 is consistent with the general principle that a cross-complaint
is to be treated as if it were a complaint in an independent action.

Where the cause of action asserted in the cross-complaint arises out of
the same transaction or occurrence, Section 428.20 retains prior law under
former Code of Civil Procedure Section 439. The cross-complaint mey be
brought sgainst & person or persons not previously parties to the action if it
asserts a cause of action that arises out of the same transaction or oeccur-
rence; there is no requirement that it assert a cause of action ageinst a
person already & party to the action. However, where the cause of action
asserted in the cross-complaint does not arise out of the same transsction or
occurrence, Section 428,20 provides a more liberal rule than former law.

Under prior law, a counterclaim could be brought against a pleintiff only; =
third person could not be Jolned because this was precluded by the "several
Judgment"” requirement of former Code of Civil Procedure Section L38. This

limitation on joinder of parties is not continued in Section 42B.20. For Pur-

ther discussion, see Friedenthal, The Need to Revise California Provisions

Regarding Joinder of Claims, Counterclaims, snd Cross-Complaints 46-48

{mimeographed draft 1970).
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Code of Civil Procedure Section 428.30. Joinder of causes of actlon against

person not already a pRrty

428.30. Where a person filing a cross-complaint properly Jjoins as s
party a person who has not previcusly been a party to the action, the
verson filing the cross-complaint may set forth in the cross-complaint

any causes of action he has against the newly Joined party.

Comment. Section 428.30 1s consistent with treating a cross-complaint
the same as if it were a complaint in an independent action. Thus, if a
defendant properly Joins a stranger as a codeferndant on a cross-complaint, the
defendant may then assert any additional causes of action he has against the
stranger. This broad principle--that, once a party is properly joined in an
action because of hig connection to a single cause of action, sdverse parties
may join any other causes against him--has been adopted in many other Juris-
dictions. E.g., Rule 18(a) of the Federal Rules of Civil Procedure. Any un-
desirable effects that might result from joinder of causes under Section 428.30
may be avolded by severance of causes for trial under Section 1048 of the Code
of Civil Procedure.

It should be noted that both the cross-complainant and the new cross-
defendant are subject to the compulsory joinder requirements of Secticns

428.20 and L428.30.
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Code of Clvil Procedure Section 428.40. Cross~complaint to be separate document

428.%0. The cross-complaint shall be a separate document.

Comment. Section 428.40 requires the crose-complaint to be a separate
doéument. Under prior practice a counterclaim could be & part of the ansver..
However, the counterclaim is now abolished and a cross-complaint is treated

_Benerally as a separate and independent action.



Code of Civil Procedure Section 428.50. (ross=-complaint filed after answer only
with leave of court

428,50, A party shall obtain leave of court to file any cross-complaint
except one filed before or at the same time as his answer to the compleint
or cross-complaint. Such leave may be granted in the interest of justice

at any time during the course of the actlon.

Comment. The first sentence of Section 428.50 contimues the substance of
a portion of former Code of Civil Procedure Section 442 except that it makes
clear that a cross-complaint may be filed "before" as well as at the same time
as the answer. As under former Section 442, permission of the court is re-
quired to file a cross-complaint subsequent to the answer. The language "may
bte granted" of Section 428.50 places the question of leave to file a cross-
complaint after the answer wholly in the discretion of the court; it is toc be
distinguished from the mandatory language "shall . . . be granted" of Section

426,50 relating to compulsory cross-complaints,
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Code of Civil Procedurs Section 428.60. Service of cross-camplaint

428.60. A cross-complaint must be served on the parties affected
thereby. If any party affected by a cross-complaint has not appeared
in the action, a summons upon the cross-camplaint shall be issued and
served upon him in the same manner as upon commencement of an original

action.

Comment. Section 428.60 continues without substantive change require-

ments that were imposed under former Code of Civil Procedure Section L2,

Ty



Code of Civil Procedure Section 428.70. Rights of "third-party defendants”

428.70. (a) As used in this sectlon:

(1) "Third-party plaintiff" means a person against whom a cause of
action has been asserted in a complaint or cross-complaint, who claims
the right to recover all or part of any amounts for which he may be held
1jable on such cause of action from a third person, and who files a cross-
complaint stating such claim as a cause of action against the third per-
son.

(2) "Third-party defendant” means the person who 1s alleged in a
cross-complaint filed by a third-party plaintiff to be liable to the
third-party plaintiff if the third-party plaintiff is held liable on the
claim against him.

(b) 1In addition to the other rights and duties a third-party defend-~
ant has under this article, he may, at the time he files his answer to
the cross-complaint, file as a separate document & special answer alleg-
ing against the person who asserted the cause of action against the
third-party plaintiff any defenses which the third-party plaintiff has
to such cause of action. The specilal answer shall be served on the third-
party plaintiff and on the person who asserted the cause of action against

the third-party plaintiff.

Comment. Section 428.70 makes clear that, in addition to all rights and
duties of a party against whom a cross-complaint has been filed, a third-
party defendant has the right to assert any defenses which the third-party
plaintiff could have asserted against the party who pleaded the cause of

action against the third-party plaintiff. Cf. Fed. R. Civ. Froc. 1h.
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Code of Civil Procedure Section 428.80. Counterclaim abolished

426.80. The counterclaim is abolished. Any cause of action that
formerly was asserted by a counterclaim shall be asserted by a cross-
complaint. Where any statute refers to asserting a cause of action as
a counterclaim, such cause shall be asserted as a cross-complaint. The
erroneous designation of a pleading as & counterclaim shall not affect

its validity, but such pleading shall be deemed tc be a cross-complaint.

Comment. Section 428.80 abolishes the counterclaim. Section 428.10 pro-
vides for a cross-complaint that permits a party to assert any cause of action
he formerly could have asserted as a counterclaim. There 1s no provision for
counterciaims under the revised provisions relating to pleading. However,
although conforming changes have been made in the various codes, sections
may be found that refer to counterclaims. E.g., Com. Code § 1201(1), {2),
(13). Section 428.80 makes clear that these statutes are to be interpreted
in a manmner consistent with the revised provisions relating to pleading and
that the causes of action referred to in these statutes are to asserted as

cross-complaints, not as counterclaims.
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Article 5. Contents of Documents in Particular Actions or Proceedings

—_— -

Code of Civil Procedure Section 429.10. Petition in proceeding for
diceolution of morriage —

429.10. In a proceeding for dissolution of marriage, the petition,__
must set forth smong cther matters as near as can be ascertained the
following facts:

(a) The state or country in which the parties were married.

(b) The date of marriage.

{c) The date of separation.

(4) The number of years from marriage to separation.

(e} The number of childred of the marriage, if any, and if none a
statement of that fact.

(£} The age and birth date of each minor child of the marriage.

(g) The social security numbers of the husband and wife, if avail-

able and If not avallable, a statement to such effect.

Comment. Section Lag,lo continues withcut substantive change the pro-

visions of former Section U26c of the Code of Civil Procedure,
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Code of Civil Procedure Section 429.20. Additional information required in

domestic relations cdses

429.20. (a) In a proceeding for dissolution of marriage, legal
separation, or for & declaration of void or voidable marriage, there
ghall be furnished to the county clerk by the petitioner at the tlme
of filing of the petition, or within 10 days thereafter and before the
date of the first hearing, that informaetion, required to be collected
by the State Registrar of Vital Statistics, in the manner gpecified
under Chapter 6.5 {commencing with aection 10360) of Division 9 of the
Health and Safety Ccde. The clerk shall accept the petition for filing,
whether or not the information ig then furnished. At any time after
the filing of the petition, the respondent may &8lso furnish the infor-
mation, whether or not it has been Tirst furnished by the petiticner.

(b} The clerk shall take all ministerial steps required of him in
the proceeding, whether or not the information required by this sec~
tion has been furnished; but the clerk shall advise the court, at the
time set for any hearing, if at such time no party has furnished the
information. TIn such cases, the court may decline to hear any matter en-
compassed within the proceeding 1f good cause for such failure to furnish
the information has not been shown. The court's inquiry in such cases .’
shall be confined solely to the question of the existence of good cause
for not furnishing the information; and such report snd the contents
thereof shall not be admissible in evidence and shall not be furnished

to the court.

Comment. Section 429,20 continues without substantive change the pro-

visions of former Section 4o6a of the Code of Civil Procedure.
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Code of Civil Procedure Section 429.30. Action for infringement of rights in
Iiterary, artistic, or intellectual production

429.30. {a) As used in this section:

(1) "Complaint" includes a cross-complaint.

(2) "Plaintiff" includes the person filing a cross-complaint.

{b) If the complaint contains a demand for relief on account of
the alleged infringement of the plaintiff's rights in and to a literary,
artistic, or intellectual production, there must be attached to the com-
plaint a copy of the production as to which the infringement is claimed
and a copy of the alleged infringing production. If, by reason of bulk
or the nature of the production, it is not practicable to attach a copy

- to the complaint, that fact and the reasons why it is impracticable to

N attach a copy of the production to the complaint shall be alleged; and
the court, in connection with any demurrer, motion, or other proceedings
in the cause in vhich a knowledge of the contents of such production may
be necessary or desirable, shall make such order for a vliew of the pro-
duction not attached as will suit the convenience of the court, to the
end that the contents of such production may be deemed to be a part of
the complaint to the same extent and with the same force as though such
production had been capable of being and had been attached to the com-
plaint. The attachment of any such production in accordance with the
provisions of this section shall not be deemed a making public of the

production within the meaning of Section 983 of the Civil Code.

-~ Comment. Section 4#29.30 continues the provisions of the last portion of
former Section 426 of the Code of Civil Procedure, but subdivision (a) has
been added to extend these provisions to cross-complaints.
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Sec. 23. The heading for Chapter 3 (commencing with Section 430)
of Title 6 of Part 2 of the Code of Civil Procedure is repealed.

CHAPTER- 3+ - - BEMURRER-F6-G6MPRAZHY



o
S

Code of Civil Procedure Section 430 {Repealed)

Sec, 24, Section 430 of the Code of Civil Procedure is
repealed.
430+ --The-defendant-may-demur-to-1he- complaint-within-the-time
reguired-in-the-cuEMeRE~t0-aREWe ¥y ~-WheR-1E~-appeare-upen-the-face
thereefy-er-frop-any-patier-of-which-the- ecuri-nmst-or-pay- take
Judieinl-npiieer~-eiihors
2v--Thai-the-couri-hag-ne-juricdietion-ef-the-~gubicet~of-khe
aeticRs
2v--That-the-plainiiff-hos-net-lcpgni-enpaeity-to-sues
Se--That-there-ig-another-gsetion-pending-bekween-the-came
pariies-for-ihe-same- causes
Ly--That-shere-ig-a-defeet-or-misjoinder-ef-parsies-plainiiff
er-defendants
EvL-That-severai-eauses—ef-aetiaarha?e-beenrim@reperly-uniteé,
er-not-separately-atateds
6+--Thas-the-eompiains-doec-net-state~-facte-cufficient-to-con-
stitute-g-eause-of-aetions
Fr--That-the~cempinint-is-aneertain;-"uneertainy'~-ac-used
kereing-inelvdes-ambigicus-and-aninieddigibies
8+--Thaty-in-aetiens-founded-upen-a-contraet;-it-eannct-be
aseerteined-from-the-cempininty-whether-or-not-the-eontraet-is

wristen-ar-e¥ats

Comment. Section 430 is superseded by Sections 430.10, 430.30, and

430.40.
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Code of Civil Procedure Section 431 (Repealed)

Sec. 25. Section 431 of the Code of Civil Procedure is
repealed.

haie--Ehe—demurrer-must-diEtine%iy—epeeify-the-greunds-apea
whieh-any—ef—%he-ebﬁeetiens-%e—%he-eemﬁiain%-are-takeaqp-gniess
it-deea-ee;-it-may-be-di:regaraedf--It-may-be-takea—te-the-whele
eempiaia%i-srhte-any-sﬁ-%he-eauses—ef-aetiea—atated—%hereiny-ani

%he-defendaat-may-aemur—and-aaswer—at—the-same-timev

Camment. Section 431 is superseded by Sections 430.30, 430,50, ena
h30.60.
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Code of Civil Procedure Section 431.5 {Repealed)

Sec. 26. Section 431.5 of the Code of Civil Procedure is

repealed.
hglvsw--WEen-%he-grsuad-ef—a-éemurwer—is-baeeé-an—a-m&ttar
ef-whiehrthe-eeurt-may-takg-5uﬂieiai—netiee-pursuaat—ts-Seetienﬁ
452-er—h§3-ef—the-Evideaee-Geée;~sueh—ma%ter-must-be-speeiiieé
in—the-aemarrerg-sr—ia—the-supyerting—yeints-aad—aatha?ities
fer—the—purpese-ef—invekiag—sueh—netieey-exeept-as-%he-eaurt—may

otherwvise~permidy

Comuent. Section 431.5 is superseded by Section 430, 70.
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Code

Sec. 27. Chapter 3 {commencing with Section 430.10) is added to
Title 6 of Part 2 of the Code of Civil Procedure, to read:
CHAPTER 3. OBJECTIONS TO PLEADINGS; DENIALS AND DEFENSES

Article 1. QObjections to Pleadings

of Civil Procedure Section 430.10. Grounds for objection to complaint or

cross-camplaint

430,10. The party against whom a complaint or cross-compleint has
been filed may object to the pleading on any one or more of the following
grounds:

{a} The court has no jurisdiction of the subject of the cause of
action alleged in the pleading.

(b} The person who filed the pleading does not have the legal capacity
to sue.

(¢c) There is another action pending between the same parties on the
same cause of acticn,

{(d) There is a defect or misjoindar of parties.

{e) Several causes of action have not been separately stated as
required by Section 425.20.

(£} The pleading dees not state facts sufficient to constitute a
cause of action.

(g) The pleading is uncertain. As used in this subdivision, "uncer-
tain" includes ambiguous and unintelligible.

(h) In an action founded upon a contract, it cannot be ascertained

from the plesding whether the contract is writien or oral.
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430.10

Comment. BSection 430.10 continues without substantive change the grounds
for objection to & complaint by demurrer (former Code of Civil Procedure Sec-
tion 430) or answer {former Code of Civil Procedure Section 433). Section
430.10 extends the provisions of former Code of Civil Procedure Section 430

to cross-complaints (which now include claims that would have been counterclaims

under former law).
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Code of Civil Procedure Section 430.20. - Grounds for objection to ansver

430.20, A party egainst whom an answer has been filed may object to
the answer upon any one or more of the following grounds:

(a) The answer does not state facts sufficient to constitute a defense.

(b) The answer is uncertain. As used in this subdivisicnm, "uncertain"
includes ambiguocus and unintelligible.

(c) Where the answer pleads a contract, it cannot be ascertained from

the answer whether the contract is written or oral.

Comment. Section 430.20 continues without substantive change the portions
of former Code of Civil Procedure Section L4l that specified the grounds for
objection to the answer except that the grounds for objection toc what formerly
would have been a counterclaim are now the same as the grounds for objecting

to a complaint. See Section 430.10.



C

Code of Civil Procedure gSection 430.30. When objections rnade bz;@emurrer

or answer

ﬁ30_30_ () When any ground for cbjection to a complaint, cross-
complaint, or answer appears on the face thereof, or fram any matter of
which the court must or may take judicial notice, the objection on that
gronnd may be taken by a demurrer to the pleading.

{b) When any ground for objection to a camplaint or cross-complaint
does not sppear on the face of the pleading, the cbjection may be taken
by answer.

(c) A party objectizg to a camplaint or cross-complaint may demur

and answer at the same time.

Comment. Section 430.30 continues prior law under verious sections of the
Code of Civil Procedure except that former provisions applicable to camplaints
have been made applicable to cross-complaints, Subdivision {a) continues the
rule formerly found in Sections 430 and 4k subdivision (b} continues the rule
formerly found in Section 433; and subdivision {c) continues the rule formerly

found in Section h31.°
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Code of Civil Procedure Section 430.40. Time to demur

430.40. (a) The defendant may demur to the ccmplaint within the time
required in the summons to answer.

{b) A person against whom a cross-complaint has been filed may demur
to the cross-complaint:

(1) Within 10 days after service of the cross-complaint if the person
who demurs has previously appeared ip the action.

(2) Within the time required in the summons to answer if the person
who demurs has not previously appeared in the sctiomn.

(c) A party who has filed a complaint or cross-complaint mey, within

10 deys after service of the answer to his pleading, demur to the answer.

Comment. Section 430.40 is consistent with the times specified

in former Sections 430 and 443 of the Code of Civil Procedure. For new parties
brougkt into the action on a cross-complaint, the times are consistent with the

practice under former Code of Civil Procedure Section 4h2.
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Code of Civil Procedure Section 430.50. Demurrer may be taken to all or part of

pleading

430.50. (a) A demurrer to s complaint or cross~complaint may be
taken to the whole complaint or cross-complaint or to any of the causes
orf action stated therein.

{t) A demurrer to an answer may be taken to the vhole answer or to

any one or more of the several defenses set up in the answer.

Comment. Section 430.50 is consistent with prior law but provides specifi-
cally that cross-complaints (which include what formerly were counterclaims) are
treated the same as compleints. BSee former Code of Civil Procedure Sections

431 (complaints) and 443 (answers).



)

Code of Civil Procedure Section 430.60. Statement of grounds for objection

430.60., A demurrer shall distinctly specify the grounds upon which
eny of the objections to the ccmplaint, cross-complaint, or answer are

teken. Unless it does so, it may be disregarded.

Comment. Section 430.60 continues the rule formerly found in Section L3l

of the Code of Civil Procedure except that the rule has been extended--in
accerdance with the former practice--to cover specifically cross-complaints and

answers.
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Code of Civil Procedure Section 430.70. Judicial notice

430.70, When the ground of demurrer is based on a matter of which
the court may teke judicial notice pursuant to Section 452 or 453 of the
Evidence Code, such matter must be specified in the demurrer, or in the
supporting points and authorities for the purpose of invoking such notice,

except as the court may otherwise pemmit.

Comment. Section 430.70 continues without change the provisions of former

Code of Civil Procedure Section 431.5.
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Code of Civil Procedure Section 430.80. Objections waivel ty failure to

obiect :

430.80. If the party against whom a complaint or cross-camplaint has

been filed fails to object to the pleading, either by demurrer or answer,
he is deemed to have waived the objection unless it is an objection that
the court has no jurisdiction of the subject of the cause of actioh alleged
in the pleading or an objection that the pleading does not state facts suf-

ficient to constitute a cause of action.

Comment. Section 430.80 is the same in substance as former Code of Civil
Procedure Section L34 except that Section 430.80 makes clear that the rule

applies to cbjections to cross-ccmplaints.

2 T
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Article 2. Denials and Defenses

Code of Civil Procedure Section 431.10. “"Material allggation“ defined

431.10. A material allegation in a pleading is one essential to the
claim or defense and which could not be stricken from the pleading without

leaving it insufficient.

Comment. Section 431.10 continues without substantive change the provisions

of former Code of Civil Procedure Section 463.
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Code of Civil Procedure Section 431.20. Admission of material allegation by

fallure to deny

431.20. (a) Every material allegation of the complaint or cross-
complaint, not controverted by the answer, shall, for the purposes of
tke actlion, be taken as true.

(b) The statement of any new matter in the answer, in avoidance
or constituting a defense, must, on the trial, be deemed controverted

by the cpposite perty.

Comment. Section 431.20 continues without substantive change the provi-
sions of former Section 462 of the Code of Civil Procedure except that the
section is made specifically applicable to a cross=-complsint. Under prior
law, an answer was required to a cross-complaint, but nc answer to a counter-
claim was required. Sinece cross-complaints now include what formerly were
counterclaims, an answer is now required in scme cases where one was not

previously required. For further discussion, see Friedenthal, The Heed to

Revise Celifornia Provisions Regerding Joinder of Claims, Counterclaims, and

Cross-Complaints 49-51 {mimeographed draft 1970).

-103-



C

Code of Civil Procedure Section 431.30. Form and content of answer

%31.30. (a) As used in this secticn:

(1) "Complaint” includes a cross-complaint,

{2) "Defendant" includes & person filing an answer to a cross-
complaint.

(b) The answer to a complaint shall contain:

(1) A genersl or specific denial of the material allegations of the
camplaint controverted by the defendant.

(2} A statement of any new matter constituting a defense.

(¢) Affirmative relief may not be claimed in the answer.

(d) If the complaint is not verified, s general denisl is sufficient
but only puts in issue the material allegations of the complaint. Except
in justice courts, if the complaint is verified, the denial of the allege-
tions shall be made positively or according to the information and belief
of the defendant.

(e) If the defendant has no information or belief upon the subject
sufficient to enable him to answer an allegation of the complaint, he may
so state in his answer and place his denial on that ground.

(f) The denials of the allegations controverted may be stated by
reference to specific paragraphs or parts of the complaint; or by express
admission of certain allegations of the complaint with & general denial
of all of the allegations not so admitted; or by denial of certain allega-
tions upon information and belief, or for lack of sufficient information
or belief, with a general denisl of all allegations not so denled or
expressly admitted.

(g) The defenses shall be separately stated, and the several defenses
must refer to the causes of aection which they are intended to answer, in

a manner by which they may be intelligibly distinguished.
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§ 431.30

Comment. Section 431.30, subdivision (a) and subdivisions {e¢)-{e) is the
sape in substance as former Code of Civil Procedure Section 437 except that it
hes been broadened to specifically include cross-complaints. See the Comment
tc Section 431.20. Subdivision (b) mskes clear that affirmative relief may not
be claimed in the answer. The former counterclaim is abolished. Section 428.80.
Cf. Section 431.70 (set-off). Subdivision {g) is the same in substance as the

second sentence of formwer Code of Civil Procedure Section 441,
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Code of Civil Procedure Section 431.40. General denial where amount
involved $500 or leas

431,40. (a) In any action on which the demand, exclusive of interest,
or the value of the property in controversy does not exceed five hundred dollars
($500), the defendant at his option, in lieu of demurrer or other answer,
may file a general written denial verified by his own cath and a brief
statement, similarly verified, of any new matter constituting a defense.

(b) Nothing in this section excuses the defendant from complying with
the provisions of law applicable to a cross-complaint, and any cro8és-

complaint of the defendant shall be subject to the requirements applicable

in any other action.

Comment. Section 431.40 continues the provisions of former Code of Civil ’
Procedure Section 437b except that the relaxed requirements under the former

section for counterclaims (now asserted as cross-complaints) are not continued.
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Code of Civil Procedure Section 431.50. Pleading exemption from liasbility

under insurance policy

431.50. In an action to recover upon a contract of insurance wherein
the defendant cleims exemption fram liability upon the ground that, although
the proximate cause of the loss was a peril insured against, the loss was
remotely caused by or would not have occurred but for g peril excepted in
the contract of insurance, the defendant shall in his answer set forth and
specify the peril which was the pProximate cause of the loss, in what manner
the peril excepted contributed to the loss or itself caused the reril in-
sured against, and if he claim that the peril excepted caused the peril
insured against, he shall in his answer set forth and specify upon what

premises or at what place the peril excepted caused the peril insured against,

Conment. Section 431.50 is the same as former Code of Civil Procedure

Section L37a.
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Code of Civil Procedure Section 431.60. Recovery of personal property

%31.60. Vhen, in an action to recover the possession of
personal property, the person meking any affidavit did not truly
state the value of the property, and the officer taking the
property, or the sureties on any bond or undertaking 1ls sued for
taking the same, the officer or sureties may in thelr answer set
up the true value of the property, and that the person in whose
behalf sald affidavit was made was entitled to the possession of
the same when said affidavit was made or that the value in the
affidavit stated was inserted by mistake, the court shall disre-
gard the value as stated in the affidavit and give judgment accord-
ing to the right of possession of said property at the time the

affidavit was made.

Comment. Section 431.601s the same as former Code of Civil Pro-

cedure Section 437d.
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Code of Civil Procedure Section 431.70. Set-off

. 431.70. Where cross-demands for money have existed between.persons
at any point in time when neither demand was barred by the statute of

limitations, and an action is thereafter commenced by one such person,
the other person may assert in his answer the defense of payment in that
the two demands are compensated so far as they equal each other, notwith-
standing that an independent action assertipg his cleim would at the time
of filing his answer be barred by the statute of limitations. If the
cross-demand would otherwise be barred by the statute of 1limitaticns, the
relief accorded under this section shall be limlited to the velue of the
relief granted to the other party. Neither person can be deprived of the
benefits of this sectlon by the assigoment or death of the other. The
failure of a perscn to assert his cross-demand in a cross-complaint
amounts to a waiver of his cross-demand only to the extent provided by

Section 426.30.

Comment. Section 431.70 continues the substantive effect of former Code
of Civil Procedure Section 440. Section 431.70, however, is expressly limited
to cross-demands for money and specifies the procedure for pleading the de-
fense provided by the section, thus preserving the historical purposes of the
statute. See generally Comment, 53 Cal. L. Rev. 224 (1965). The last sentence
is included to eliminate any possible inconsistency between Section 431,70 and
the compulsory cross-complaint provision (Section 426.30). When a cross-demand
1s otherwise barred by the statute of limitations, no other action may be had
on it except by way of set-off as provided by this section. I, however, the
cross-demand is still viable and the party asserting it claims any part of it
in excess of the claim against him, he may make his claim by wey of cross-
complaint, and he must do so where his cross-demand arises out of the same
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~ § 431.70
transaction as the claim against him or his claim for excess will be extin-
guished under Section 426.30. For further discussion, see Friedenthal, The
Need to Revise California Provisions Regarding Joinder of Ciaims, Counter-
claims, and Cross-Complaints 56-60 (mimeographed draft 1970). Some claims
are not within the scope of Section 431.70. E.g., Williams v. Williams, 8
Cal. App.3d 636 {1970){alimony and child support payments).

o

N
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(:’ Code of Civil Procedure Section 432 (Repealed)

Sec. 28. Section 432 of the Code of Civil Procedure is repealed.

430, - .If-the-complaint-is-smended;-a-eopy-of-the-amendments-muss
be-fileé,-er-%he-eear%~may;-in—its«diseretieng-require-the-eemgiaist
as-amended-te-be-Ffiled;-apd-a-eopy-of-the-aupendnenic-or-anended- eon-
@iaint-maat-be-aerved-upea-the—defeaﬁaa%s-affee%ed-therebyq--The-ie—
fendani-puet-ansver-ihe-omendmentsy -or-the- complaint-as-amended;
withia-tea-days—after-serviee-%hereef;-e?-sueh-ethey-time-as-the-Geurt
may—diyeetg-ana-5u§gment-by-aefault-may-be—ea%ered-uﬁaa-f&iiare-te

anEwWery-a8-in-other-easess

Comment. BSection 432 is continued without change as Section k71.5.
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Code of Civil Procedure Section L33 (Repealed)

Sec. 29, Section 433 of the Code of Civil Procedure is

repealed.
k33=——Whea-any-ef4the-mat%ers-numerated-ia—Seetien—kaa-aa

Le%-aygear-ugen-the-faee-ef-the-eemglainty-the-ebﬁeetiea—may—be

saken-by-aRsWe ¥y

Comment. Section 433 is superseded by subdivision (b) of Section 430.30.
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Code of Civil Procedure Section i34k (Repealed)

Sec. 30. BSection 434 of the Code of Civil Procedure is

repealed.
4434z - ~ORIECPIENE 5 -WHEHN- PEEMED-WA IVED+ - -1f-ne-objeetion-be

ﬁaken;-either-by-demurrer—er-aaswerg-%he-defeadaaﬁ-must-be-éeeueﬂ
se-have-waived-the-samey-exeepiing-eniy-the-objeetion-to-the
ﬁurisdietien—ef-the-eeur%,—and-%he-ebaee%ienrthat-%he-eea;iaint

aaes-aet-state-faets-suffieient-te-eena%itute-a-eaase-sf-aetien'

Comment. Section 434 is superseded by Section 430.80.
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Sec. 31. A new chapter heading is added immediately preceding
Section 435 of the Code of Civil Procedure, to read:

CHAPTER 4. MOTION TO STRIKE

Code of Civil Procedure Section 435. Motion to strike

Sec. 32, Section 435 of the Code of Civil Procedure is amended
to read:

435. {a) As used in this section, "complaint" includes a cross-

compleint.
LEA Fhe-deferdant Any party , within the time reguired-in-suEmens

he is allowed to ansvwer a_complaint , either at the time he demurs to

the complaint, or without demurring, may serve and file a notice of
motion to strike the whole or any part of the complaint. The notice of
motion to strike shall specify a hearing date nct more than 15 days from
the filing of said the notice, plus any additional time that the defemdant
party , as moving party is othervise required to give the plainiifé

other party . If defendant a party serves and files such a notice of
motion without demurring, his time to answer the complaint skaii-be is
extended and no default may be entered against him, except as provided

in Sections 585 and 586, but the filing of such a notice of motion shall

not extend the time within which to demur.

Comment. Section 435 is amended to make its provisions specifically appli-
cable to eross-complaints. With respsct to a cross-complaint that would have
been a cross-complaint under prior law, Section 435 continues prior law under
former Code of (ivil Procedure Section 442, Gection L35 also makes clear that
a motion to strike may be directed to a cross-camplzint that formerly would
have been asserted as a counterclaim in the answer. The prior law was

not clear. But see- Code Civ. Proc. § 453 {striking sham or irrelevant answer).
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Sec. 33. The heading for Chapter 4 (commencing with Section 437}

of Title 6 of Part 2 of the Code of Civil Procedure is repealed.

EHAPTER- b~ - - FHE- ANEWER
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Code of Civil_Procedure Section 437 (Repealed)

Sec. 34. Section 437 of the Code of Civil Procedure is
repealed.

h3$q--The-answer—ef-the-defeﬂﬂaat-shall-eeatain+

lf--A-generai-er-speeifie—aeaiai—ef—the—material-allesatiana
af-the-eemalaint-esntreve?tea-by-the-éefeadaat=

21-—A-statemeas-ef-aaaaaew-matter-eenstitutiag-a—defease-er
eeuntereiaim.

Exeept-in-austiae-esarts;-1f-the-eamplaint-be-verified,-ths
éeniai-ef-hhe-allegatéeaa-eentrsverteé-aust-be-made-pesit1?919,-9:
aeeerding-%e-the—iafermatien-and-beiiaf-ef-the-ie#enﬁant---zf-the
defen&ant-haa-ae-infermatian—er~belie£-ugen—the—sﬁbgeet-sufiiaient
te-en&ble—hia-ta—anewer—aa—a1legatien-ef-the-eamglaint,-ha-may—se
atate—in-his—anewer;-and-plaee-hia-éaniai-oa-that-greuaﬂ—-*mhe
&eniaie-ef-the-allegatians-eeatraverted-may—be-stated-by—seferoaae
te-epeeifie-paragr&phs-er-parta-ef-the—eamplaint;-er-byhexyreas
admiesien—ef-eertaia-allegatiens-afuthe-eesglaiat-with—a-gensral
denial—ef-all-af-%he-allegatieas-net-se—&dmittedi-er-by—éanial—of
eertaia-aiiegatieas-agan—iafarma%ien—and-belief;—er-iee-lask—e#
suffieieat-infermatien—er-helief,-with-a-general—denial—ei-all
&i&egati@ns-aet-sa-éeaieé-er—ex;ressly—aémit%eic--If-the-esmplaint
be-ﬂe%-verified,—a-geaerai—éeaial—is-suffieient,-but-an&y-puts-ia

igsue-the-material-allegations-of-the-complainty

Comment. Section 437 is superseded by Section 431,30.
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Code of Civil Procedure Section 437a (Repealed)

Sec. 35. Section 437a of the Code of Civil Procedure is
repealed.

k3?a=-—in-un-actien-to-reeover~upon-a-eontraet-ef-insuranee
wherein-the-defenﬂant-cia1ms-exemptien-fram-ltahiiieyhupen-the
groun&-that;-aithangh-the-praximate-cnuae-of-the~ieaa-was-a-perii
insnrea-ugainst;-the-iuss-waa-remoteiy-caused-hy-e!-weuid-net-have
oecurred-but-for-a-perii-exeepted-in-the-contract-ef—insurance;
the—éefenﬂaat-shaii—inrhis-aaswe!-set—ferth-and-speeify—the-perii
whieh-was-the-p!eximate-eause-sf-%he‘lass;-ia-wha%-manner—the
peril-exeepted-eentrihuted-te-%he-iess—er—itseif-eaused—the-peril
insurea-agains%;-and—if-he-eiaimrthat-the-perii-exeeg%ed-eaueeé
%he-perii—insurea-againstg-he-ahail-ia—his-aaswer-aet-farth—aaﬂ
epeeifyhupea-what-gremises-ar—a%-what-paaee-the-perii-exeepteﬂ

eauged-she-perii-insured-againesy

Comment. Section L37a is continued without change as Section 431.50.
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Code of Civil Procedure Section 437b (Repealed)

Sec. 36. Section 437b of the Code of Civil Procedure is
repealed.

ka?be--in-aaybae%ien—in—whieh-the-éemaad;—exeiusive—ef
iaﬁereatg-er-the—vaiue-ef-%he-preperty—in—eeﬁtraversy;-aees—net
execed-five-undred-dellars- {$500)y-the-defendant-nt-his-optiony
in-&iea—ef-demurrei-aad-etherbaaswerg-asyhfiie-a-geaeral—wwittea
éenial—verified—by—his-ewareath—and-a-brief—s%atemea%-similariy
verifieiq-ef-any-aewhma%te!-eeastituting—a-defense-a!-eaunte!-

edaimy

Comment. Section 437b is superseded by Section 431.40.
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Code

Sec. 37 A new chapter heading is added immediately preceding

Section 437c of the Code of Civil Procedure, to read:

CHAPTER 5. SUMMARY JUDGMENTS
of Civil Frocedure Section 437c (Amended)

Sec. 38 Section 43c of the Code of Civil Procedure 1s amended
to read:

437¢c. In superior courts and municipal courts if it 1s claimed
the action has no merit, or that there is no defense to the actlen,
on motion of either party, after notice of the time and place there-
of in writing served on the othe} party at least 10 days before such
motion, supported by affidavit of any person or perscns having knowl-
edge of the facts, the answer may be stricken out or the complaint
mey be diemissed and Judgment may be entered, in the discretion of
the court unless the other party, vy affidavit or affidavits shall
chow such facte as may be deemed by the Judge hearing the motion
sufficient to present a trisble igsue of fact. A judgment so enter-
ed isanappealsble judgment as in other cases. The word "action” as
used in this section shall be construed to include all types of pro-
ceedings. The word Yanewer” ”cggglaint" as used in this secticn shell
be construed to include a eounterelnin-and cross-complaint. The

phrase "plaintiff's claim" as used in this section includes a cause

of action, asserted by any party, in & cross-complaint. The filing

of a motion under this section shall not extend the time within
which a party must otherwise file an answer, demurrer , CroOs5-

comglaintj or motion to strike.
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§ 437¢

The affidavit or affidavits in support of the motion muet con-
tain facts sufficient to entitle plaintiff or defendant to a jude-
ment in the action, and the facts stated therein shall be within the
personal knowledge of the affiant, and shall be set forth with partic-
wlarity, and each affidavit shall show affirmatively that affiant, if
sworn as a witness, can testify competently thereto.

The affidevit or affidavits in opposition to said ?otion shall
be made by the plaintiff or defendant, or by any other person having
knowledge of the facts, and together shall set forth facts showing
that the party has a good and substantial defense to the plaintiff's
aessen claim (or to a portion thereof) or that a good cause of action
exists upon the merits. The facts stated in each affidavit shall be
within the personal knowledge of the affiant, shall be set forth with
particularity, and each affidavit shall show affirmatively that the
affiant, if sworn &s a witness, can testify competently thereto.

When the party resisting the moticn appeare in a representative
capacity, such as & trustee, guardian, executor, sdminlstrator, or
recelver, then the affidavit in opposition by such representatlive
may be made upon his information and belief.

If it eppear that such defense applies only to a part of the
plaintiff's claim, or that a good cause of action does not exlst as
to a part of the plaintiff's claim, or that any part of a claim is
admitted or any pert of a defense is conceded, the court shall, by
order, so declare, and the claim or defense shall be deemed esgtab-
iished as to so much thereof as is by such order declared and the
cause of action may be severed accordingly, and the action may pro-

ceed as to the isgues remaining petween the parties. No Judgment
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§ 437c

shall be entered prior to the termination of such action but the
judgment in such action shall, in addition to any matters deter-
mined in such action, award judgment as established by the pro-

ceedings herein provided for. A judgment entered under this sec-

tion is an appealable judgment as in other cases.

Comment. The amendments to Section 437c merely conform the section to

the revisions made in the provisions relating to pleading.
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Code of Cfvil Procedure Section 4374 (Repealed)

Sec. ,39. Section 4374 of the Code of Civil Procedure is
repesled.

ha?d'-—When;-in-an-ae%iea—%e-reeaver-%he-pessessies—ei-ger-
E8RAl-propertyy-the-percon-mking-any-affidavit-did-not-truly
gtate-the-vaiue-of - the-properiyy-and-the-officer-taking-the-prop-
er%y;-er-the—sareties-en-any-bead—a?—undertaking-is-sued-?er
taking-tke-samey-the-officer-or-sureiies-may-in-thed r-anevwer-cot
wp-she-true-value-of- the-propertyy -and-that-the-person- in-vhese
bekaif-said-affidavit-vac-made-vas-entitled-to-the-poscescion-of
the-sage-when-said-affidavit-vas-madey-or-shat-the-vaive-in-the
affidayit-stated-wes~-inseried-by-pistakey-she- eours-shail-disre-~
gard-the-value-ag-siated-in-the-affidavii-and-give-judpment
&eeer&ing-te—%he—!ight-ef-pessessiea-af—said-prepertybat—the-time

the-affidsvit-vas-padey

Comment. Section 437d is continued without chenge as Section 431.60.
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Code of Civil Procedure Section 438 (Repealed)

Sec. 40.. Section 438 of the Code of Civil Procedure is repealed.

hage-—?he—eeuntereiaim-mentianed-in-aeetian—#a?—musﬁ-teaé-te
diminish-er-defeat-the-pialnbiffls-veeovery-and-pust-exint-in-favep
ef-a-defendant-and-againpt-a-plainbiff-between-vhen-a-several -judgmernts
might-be-had-in-the-actiens-previded;-shat-the-right~bo-natatain-a
eeunrberelnim-gkall~neb-be-affeeted-by-the-faet-that-either-plainbiffls
er-deferdantlo~elaim-is-seecured-hy-merignge ~or-otherwisey~nor-by-the
foeb-that-the-netisn-in-braught s ~or-tke-eounterelain-maintainedy -for-the
fereelopure-of-sueh-geeurityj-and-provided-furthery-that-the-court-mayy
in-its-disereticny-erder-the-gounterelain-te-be-tried-peparateiy-fram

$he-elaim-af-the-plaitnhiffy

Camment. Except for the last proviso, Section 438 is superseded by
Section 428.10. The permissiveness of Section 428.10 obviates any need
to maintain the first proviso of Section 438. Section U28.10 places no
restrictions on the right of a defendant to assert by way of cross-complaint
either an unsecured claim where the original actien is to foreclose a
mortgage or a cause of action to fareclose upon his secured claim, subject

to Section 726 of the Code of Civil Procedure.
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Code of Clvil Procedure Section 432 {Repealed)

Sec. 4l. Section 439 of the Code of Civil Procedure is repealed.

439, --If-the-defondant-cmits-10-3at-up-a-counterelaln.upen-a
cause-ariaing—out-ef-bhe—transaé%ien-set-forth-in-the—compiaint-as
the-feunﬂatien-ef-%he-piain%iifla-eiaimg-nei%her-he-ner-his-asaigaee

can-afecrwards-maintain—un-action-againat-the—piaintiff-therefere

Comment. Section 439 is superseded by Sections 1426.30-426.50.
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Code of Civil Procedure Section 440 (Repealed)

Sec. U2. Section 440 of the Code of Civil Procedure is repealed.

khev--When-ereas-ﬁemanés—have-existeé—between—persens-under-sueh
eireunstaneea-tha%;-if—ene-had-breught-an-aetien-against—the-ether,-a
eeuaterelaim-eeulé-have-hees-set-upy-the-#we-éemanda-shall-be—éeemed
eemyeasatedg-se-fas-as-they-equai-eaeh—ether,-aad-neither-eaa-be

deprived-ef-the-benefit-thereef-by—the-aasigamsat-er-death—ai-the-ather-

Comment. Section 440 is superseded by Section 431.70.
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Code of Civil Procedure Section Lh) (Repealed)

Sec. 43. Section 4l of the Code of Civil Procedure is repealed.

411+ - -ANSWER -MAY -G ONTAIN -SEVERAL -GROUNDS - OF -DEFENSE « - -BEFENDANT
MA¥ -ANSWER-PART -AND-BEMUR -F6- PART - OF -COMPLATINE » - -The-defendant ~-may-86%
ferth—by-anawer-as-mﬂay-éefenses-aad-eeanter-el&im&-aa-he-may—have7
They—mast-be-separately-stateé;-ané-the-se¥eral-de£enses-must-sefer—te
the -eguses-ef-sebion-whiek-they-are-intended-to-ansvwery-in-a-uauner-by
whieh—they-may-be-inteliigibly-distinguisheéf--?he-éefenéaat-may-alse
answWer-one-e¥-mere -of ~the-several-eauses-of-aetion-statad-in-the

eonplaint-and-denur-to-the-regiduey

Comment. The first sentence of Section W4l is superseded by Section
431.30({b)(2) and Section 428.10. The second sentence 1s superseded by

Section 131.30{(g). The last sentence is superseded by Section 430.30(c).
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Code of Civil Procedure Section 442 (Repealed)

See. M. Section L2 of the Code of Civil Procedure is repealed.

hhp - - -Whenever -bhe-defendant-secks -affirmative-rekief -againot -any
persen;~whether-er-net-a-partf-te-the-erigiaal-aetien;-relatiag-te-a!
&cpen&ing—uyen-the-eentraet;-ﬁransaetiea;-mat%ery—happeniag-er—aeeiéent
upon*which*the-aetien-ia-hreught-er-affeeting-the-yrsperty-te-whieh-the
acbien-reiatea;-he—may;-in-a&d!ﬁien-ﬁe-his-anawer;~file-at-the-aame
tiue;-or-by-permissien-ef-the-eeurt-aubsequentky;-a-ereas-eea@iaia%'
The-ereaa-eenp}ain%-muat-be-aerved-upaa-the—parties-affeeteé-therehy,
an&—uuch-parties-nay-demur-er-anewer-therets;-er-file-a-netiee-eﬂ
metien-te-strike-the-wheie-er-any-part-thereefy-as-ta-the-erigiaal
eem@lainte--i#-aay-e?-the-par%ies-afieete&—hy-the-ereasaeampiaint-have
net-appearea-in-the-aetiea;-a—aumnena-u@en-the-erese-eeuglaiat-must-be
isaue&-aa&-serveé-upaa—thenrin-the-same-naaner-as-upen-the-eenmsneeaent

ef-an-spigingt-gebienr

Comment. BSection 442 is superseded by Article I {commencing with Sec-
tion L428,10); the portion of Section 442 relating to the motion to strike is

continued in Section 435 as amended.
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Code of Civil Procedure Sections 443 and LUk {Repealed)

Sec. 45. Chapter 5 (commencing with Section ki3) of Title 6 of

Part 2 of the Code of Civil Procedure ie repealed.

Comment. Chapter 5, consisting of Sections 443 and bhl, is superseded
by the provisions indicated below.

0ld Section New Provision

hh3 » » - - L] - [ ] : | * L] L ] - L] L} L ] » Sections hm L] ho’ uﬁ » 50
B . . . 4 s e s e e s s s e » s » Sections 430.10-430,30

Note; The repealed sections read as follows;

443, The plaintiff may within ten days after the
service of the answer demur thereto, or tO one or more
of the several defenses or counterclaims set up therein,

Lili, ‘The demurrer may be taken upon one or more of
the following grounds:

1. That several causes of counterclaim have been
improperly jJoined, or nct separately stated;

2. That the answer dces not state facts mufficient
to constitute a defense or counterclaim;

3, That the answer is uncertain; "uncertain", as
used herein, includes imbiguous and unintelligible; or

4, "hat, vwhere the answer pleads a contract, it

cannot be ascertained from the answer, whether or not the
contract is written or oral.

-128-



—

Code of Civil Procedure Section 462 (Repealed)

Sec. W&6. Section 462 of the Code of Civil Procedure is repealed.

469+ --ALLBGATECHS - NOT-DENIEDy -WHEN -70~BE-DEEMER - FRUE » - -WHEN -T0-BE
BEEMEB-CONFROVERTEB- - ~Every-moterinlt-atlegation-of-the-ccmpiainty-not
esrtreveréed-by-the-onsver;-musty-for-the -purpeses-of -the-aetieny-be
saken-pa~krues-the-statemcnt~-ef-any-nev-natter-in-the-answery-in
aveidanee-or-constitubing-a-defense-or-eounter-elainy-mupty-on-the

trinl;-be-deemed-eontreverted-by-the-oppesite-party«

Comment. Section 462 is superseded by Section 431.20.
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Code of Civil Procedure Section 463 (Repealed)

See. 47. Section 463 of the Code of Civil Procedure is repealed.
h63'--A-HA?ERIALaALLEQNEIQH—BEFIHEDv--A-materia}-allegatian—ia-a
pleadiag-is-ene-essentia&-te-the-eiaimse!—defensey-ané-whieh»esulé-net

be~strieken-fram—the-pleaéing«witheus-leaving—it~insu££éeientv

Comment. Section 463 is superseded by Section 431,10.
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Code of Civil Procedure Section 471.5. Amendment of complaint; filing

and service

Sec. 48, Section 471.5 is added to the Code of Civil Frocedure,
to read:

471.5. If the complaint is amended, a copy of the amendmente
must be filed, or the court may, in its discretiom, require the
complaint as amended to be filed, and a copy of the smendmentis or
amended complaint must be served upon the defendants affected thereby.
The defendant must answer the amendments, or the complaint as amended,
within ten days after service thereof, or such other time as the court
may direct, and judgment by default mey be entered upon feilure to

answer, a8 in other cases.

Comment. Section U71.5 is the same as former Code of Civil Procedure

Section 432.
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Code of Civil Procedure Bection 581 {Conforming Amendment )

Sec. 49. Section 581 of the Code of Civil Procedure is amended to
read:

581, An action may be dismissed in the following cases:

1. By plaintiff, by written request to the clerk, filed with the
papers in the case, or by oral or written request to the judge where there
is no clerk, at any time before the actusl commencement of trial, upon
payment of the costs of the clerk or judge; provided, that a-~geunker-elaiw

has-not-been-get-upy-or affirmetive relief has not been sought by the

crosg-complaint ew-asswer of the defendant. If a provisional remedy has
been allowed, the undertaking shall upon such dismissal be delivered by
the clerk or judge to the defendant who may have his action thereon. A
trial shall be deemed to be actually commenced at the beginning of the
opening statement of the plaintiff or his counsel, and if there shall be
no opening statement, then at the time of the administering of the ocath
or affirmation to the first witness, or the introduction of any evidence.

2. By either party, upon the written consent of the other. No dis-
missal mentioned in subdivisions 1 and 2 of this section. shall be granted
pnless upon the written consent of the attorney of récord of the party or
parties applying therefor, or if such consent is not ohteined upwsr wwdor
of the court after notice to such attorney.

3. By the court, when either party feils to appear on the trial and
the other party appears and asks for the dismissal, or when a Gemurrer is
sustained without leave to amend, or when, after a demurrer to the com-
plaint has been sustained with leave to amend, the plaintiff fails to amend
it within the time allowed by the court, and either party moves for such

dismissal.
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§ 581

L, By the court, with prejudice to the cause, when upon the trial
and before the final submission of the case, the plaintiff abandons it.

5, The provisions of subdivision 1, of this section, shall not pro-
Wibit a party from dismissing with prejudice, either by written request
to the clerk or oral or written request to the judge, as the case may be,
any cause of action at any time before decision rendered by the court.
Provided, however, that no such dismissal with prejudice shall have the
effect of dismissing a eeunserelaim-eo¥ cross-complaint filed in saild
action er-ef—depriving-the—defendant-e£~a££irma%ive-felief-seugh%-hy-hie
spower-therein . Dismissals without prejudice may be had in either of
the manners provided for in subdivision 1 of this section, after actual
cammencement of the trial, either by consent of all of the parties to

the trial or by order of court on showing of just cause therefor.

Comment. The amendment to Section 581 deletes the reference to "counter-
elaim" and to seeking affirmative relief in an answer. Counterclaims have
been abolished; claims that formerly were asserted a&s counterclaims (in the
answer) are now asserted as cross-complaints. See Code of Civil Procedure
Section U28.80. Affirmative relief may not be sought by answer; rather, where
affirmative relief is sought in the same action on a cross-demand, it must be
done by cross-complaint. See Sections %431.30, 431.70, and the Comments to

those sections.
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Code of Civil Procedure Section 626 (Conforming Amendment)

Sec. 50. Section 626 of the Code of Civil Procedure is amended to read:
626. Verdiet-in-netiens-for-recevery-ef-mepey-or-en-establishing-counter
elaims When & verdict is found for the plaintiff in an action for the re-

covery of money, or fer-ihe-defendani;-when-a-eeunier-eldim when the claim

of a party who has asserted a claim for the recovery of mohey in a cross-

complaint is established, exeecding-the-omeunt-of-the-plaintiffig-etaim-asn

entabliskedy the jury must also find the amount of the recovery.

Comment. The amendment to Section 626 substitutes a reference to "cross-
camplaint” for the former reference to "counterclaim” and makes other conforming

- changes to reflect the fact that counterclaims have been sbolished and claims

formerly asserted as counterclaims are now to be asserted as cross-complaints.

See Code of Civil Procedure Section 428.80.
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Code of Civil Procedure Section 631.8 {Conforming Amendment)

Sec. 51. Section 631.8 of the Code of Civil Procedure is amended
to read:

631.8. After & party has completed his presentation of evidence
in a trial by the court, the other party, without waiving his right to
offer evidence in support of his defense or in rebuttal in the event
the motion is not granted, may move for a judgment. The court as trier
of the facts shall weigh the evidence and may render a judgment in favor
of the moving party, in which case the court shall make findings as pro-
vided in Sections 632 and 634 of this code, or may decline to render any
judgment until the close of all the evidence. Such motion may ealsoc be
made and granted as to any eeumiereisim-er cross-complaint.

If the motion is granted, unless the court in its order for judgment
otherwise specifies, such judgment operates as an adjudication upon the

merits.

Comment. The amendment to Section 631.8 merely deletes the reference to
s "counterclaim." Counterclaims have been sbolished; claims that formerly
were asserted as countercleims are now asserted as cross-complaints. See Code

of Civil Procedure Section 428.80.
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Code of Civil Procedure Section 666 (Conforming Amendment)

Sec, 52. Section 666 of the Code of Civil Procedure is amended to
read:

666. 1If a eeunterelaimy claim asserted in a cross-camplaint is

established at the trial s-exesed-the-piainsiffls and the amount so

established exceeds the demand of the party against whom the claim as-

serted in the cross-complaint is established , judgment for the defendar$

party asserting the cross-camplaint must be given for the excess; or ir

it appear that the defendsnt party asserting the cross-complaint is en-

titled to any other affirmative relief, judgment must be given accordingly.
When the amount found due to either party exceeds the sum for which
the court is authorized to enter judgment, such pearty may remit the excess,

and judgment may be rendered for the residue.

Comment. The amendment of Section 666 deletes the reference to a "counter-
claim" and makes other conforming changes. Counterclaims have been abolished;
claims that formerly were asserted as counterclaims are now asgerted as cross-

complaints. See Code of Civil Procedure Section 428.80.
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Code of Civil Procedure Section 871.2 (Technical Amendment)

Sec. 53. Section 871.2 of the Code of Civil Procedure is amended

to read:
871.2. As used in this seetien chapter , "person” includes an

unincorporated association.

Corment. The amendment of Section 871.2 corrects an obvious technicsl

defect.
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Code of Civil Procedure Section 871.3 (Conforming Amendment. )

Sec. 54. Section 871.3 of the Code of Civil Procedure is
amended to read:

871.3. A good faith improver may bring an action in the superior
court or, subject to Section 396, may file & cross-complaint er-eeusber-
edaim 1n & pending action in the superior or municipal court for relief
under this chapter. In every case, the burden is onm the good faith
improver to establish that he is entitled to relief upder this chapter,
and the degree of negligence of the good faith improver should be taken
into account by the court in determining whether the improver acted in

- good faith and in determining the rellef, if any, that is consistent
with substantial justice to the parties under the circumstances of the

particular case.

Comment. The amendment of Section 871.3 merely deletes the reference
to a "counterclaim.” Counterclaims have been abolished; claims thet
formerly were asserted as counterclaime are now asserted as cross-complaints.

See Code of Civil Procedure Section 428.80.
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Code of Civil Procedure Section 871.5 (Conforming Amendment)

Sec. 655. Section 871.5 of the Code of Civil Procedure is
amended to read:

871.5, When en action y or cross-complaint y-er-ecunterelaim
is brought pursuant to Section 871.3, the court masy, subjeet to
Section 871l.k, effect such an adjustment of the rights, equities,
and interests of the good faith improver, the owner of the land,
and cther interested parties (including, but not limited to,
lessees, lienholders, and encumbrancers) as is conslstent with
substantial Justice to the parties under the circumstances of the
particular case. The relief granted shall protect the owner of the
lend upon which the improvement was constructed against any pecuniary
loss but shall avold, insofar as possible, enriching him unjustly
al the expense of the good falth improver. In protecting the owner
of the land against pecuniary loss, the court shall take into
consideration the expenses the owner of the land has incurred in
the action in which relief under this chapter is sought, including
but not limited to reasonable attorney fees. In determining the
appropriate form of relief under this section, the court shall take
into consideration any plans the owner of the land may have for the
use or development of the land upon which the improvement was made and
his need for the land upon which the improvement was made in connection

with the use or development of cther property owned by him.

Comment. The smendment of Section 871.5 merely deletes the reference
to & "counterclaim." Counterclaims have been abolished; claims that formerly
were agserted as counterclaims are now asserted as cross-complaints. See

Code of Civil Proecedure Section 428.80.
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Code of Civil Procedure Section 1048.5. fTransfer to anocther court for trial when

cross-claim severed for trisl

Sec. 56. Section 1048.5 1s added to the Code of Civil Procedure,
to read:

10k8.5. If a cause of action 8lleged in a cross-complaint is severed
for trial under Section 1048, the court may, in its discretion, in the
interest of justice, transfer the cause to any court which would have had
subject jurisdiction over it had it been asserted as an independent action.
The court to which the transfer is made shell deal with the matter as if

it had been brought as an independent sction.

Comment. Section 1048.5 is added to permit the court not only to sever
matters for trial, but tc sever matters into two independent actions in order
that it may then transfer part of the original action to another court. Once
such a cause of action is severed for trial, so that any advantages of original
Joinder are lost, it may be unfair for the court to retain such an action. If
the severed cause is not retained by the original court, it should be sent to
the most convenient court having jurisdiction over it. Thus, if the cause
@lleged in the cross-complaint if brought as an independent proceeding would
be one cognizable in municipal court, it should be transferred to a municipal
court most convenient to the parties even though the original action is one in
a superior court. It should be noted, however, that,where severance for trial
1s desirable but transfer would be undesirable, the court may retain the action
for trial even though it would not bave had jurisdiction if the action were
initiated as an independent proceeding.

The power to transfer a severed csuse is discretionary. The court should,

however, consider not merely the convenience of the rarties, witnesses, and the
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§ 1048.5
court, but also whether severance would prejudice a party's claim to a set-off.
Thus, where actions, though severed, are retained in one court for trial, pro-
vision can be made for & single judgment providing for a proper set-off. On
the other hand, where one action is transferred and brought to an earlier con-
clusion than the other, the 1olsing party in this action can be at a serious
practical disadvantage. He will have to satisfy this first judgment (which
may be financially difficult) with no assurance that the other party will have

funde available to satiefy his own judgment (set-off).
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Revenue and Taxation Code Section 3522 (Conforming Amendment)

Sec. 57. Section 3522 of the Revenue and Taxation Code is amended
to read:

3522, A defense eeunter-eiaim or cross-complaint based on an alleged
invalidity or irregularity of any deed to the State for taxes or of any
proceeding leading up to deed can only be maintained in & proceeding ccin-
menced within cne year after the date of recording the deed to the State

in the county recorder's office or within one year after October 1, 1949,

whichever iz later.

Camment. The amendment of Section 3522 merely deletes the reference to
a "counterclaim." Counterclaims have been abolished; claims that formerly
were agserted as counterclaims are now asserted as cross-complaints. BSee Code

of Civil Procedure Section 128,80. fThe amendment of Section 3522 has no

effect on any action commenced prior to July 1, 1572.
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Revenue and Taxation Code Section 3810 (Conforming Amendment)

Sec. 58, Section 3810 of the Revenue and Taxation Code is amended
to read:

3810. A defense j-eeunberelaim; or cross-complaint based on the
alleged invalidity or irregularity of any agreement or deed executed
under this article can only be maintained in a proceeding commenced within
a year after the execution of the instrument.

Comment. The amendment of Section 3810 merely deletes the reference to
a "counterclaim." Counterclaims have been abolished; claims that formerly
were asserted as counterclaims are now asserted as cross-camplaints. See Code
1'/@ of Civil Procedure Section 428.80. fThe amendment of Section 3810 has no
effect on any action commenced prior to July 1, 1972.
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Water Code Section 26304 (Conforming Amendment)

Sec. 59. Section 26304 of the Water Code is amended to read:

26304, An action, proceeding, defense, enswer, eeumterelaim; oOr
cross-complaint based on the alleged invalidity or irregularity of any
collector's deed executed to the district or based on the alleged inef-
fectiveness of the deed to convey the absolute title %o the property
described in it may be commenced or interposed only within one year after

the recordation of the deed.

Comment. The amendment of Section 26304 merely deletes the reference to
a "counterclaim." Counterclaims have been abolished; claims that formerly
were ssserted as counterclaims are now asserted as cross-compleints. See Code
of Civil Procedure Sectien 428.80. The amendment of Section 2630l has no

effect on any action commenced prior to July 1, 1972.
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Water Code Section 26305 (Conforming Amendment}

Sec. 60, Section 26305 of the Water Code is amended to read:

26305. An action, proceeding, defense, answer, ceunterelaimy oOr
cross-complaint based on the alleged invalidity or irregularity of any
agreement of sale, deed, lease, or option executed by & district in con-
nection with property deeded to it by its collector or based on the al-
leged ineffectiveness of the instrument to convey or affect the title to
the property described in it may be commenced or interposed only within

one year after the execution by the district of the instrument.

Camment. The amendment of Section 26305 merely deletes the reference
to a "counterclaim." Counterclaims have been abolished; claims that formerly
were asserted as counterclaims are now asserted as cross-complaints. See
Code of Civil Procedure Section 428.80. The amendment of Section 26305 has

no effect on any action commenced prior to July 1, 1972.

7
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Water Code Section 37161 {Conforming Amendment )

Sec, 61. Section 3716l of the Water Code is amended to read:

37161. An sction, proceeding, defense 2 anewer, esunterelaimy or
cross compleint based on the alleged invelidity or irregmlarity of any
collector's deed executed to the district or based on the alleged in-
effectiveness of the deed to convey the absolute title to the property
described in it may be commenced or interposed only within one year after

the recordation of the deed.

Comment. The amendment of Section 37161 merely deletes the reference to
a "counterclaim." Counterclaims have beer abolished; claims that formerly were
asserted as counterclaims are now asgserted as cross-complainte. See Cods of
Civil Procedure Section 428.80. The amendment of Section 37161 has ro effect

on any action commenced prior to July 1, 1972,
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Water Code Section 37162 (Conforming Amendment }

gec. 62. Section 37162 of the Water Code is amended to read:

37162. An action, proceeding, defense, answer, eouRtereisims O
cross complaint based on the alleged invalidity or irregularity of any
agreement of sale, deed, lease, or option executed by a district in
connection with property deeded to it by its collector or based on the
alleged ineffectiveness of the instrument to convey or affect the title
to the property described in it may be commenced or interposed only

within one year after the execution by the district of the instrument.

Corment. The amendment of Section 37162 merely deletes the reference
to a "counterclaim,” Counterclaims have been abolished; claims that formerly
were asserted as counterclaims are now asserted as cross-complaints. See
Code of Civil Procedure Section 428.80. The amendment of Section 37162 has

no effect on any action commenced prior to July 1, 1972,
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Water Code Section 51696 {Conforming Amendment )

Sec. 63. Section 51696 of the Water Code is amended tc read:

51606. An action, proceeding, defense, eeunterelaim Or Cross
complaint based on the alleged invalidlty or irregmlarity of any sale
by the county treasurer as trustee of a district of a parcel deeded to
him as a result of the nonpayment of an asgsessment, or some portion
thereof, may be commenced or interposed only within one year from the

dste of the sale.

Comment. The amendment of Section 51696 merely deletes the reference
to m "counterclaim." Counterclaims have been abolished; claims that formerly
were asserted as counterclaims are Now agserted as cross-camplaints. See Code
of Civil Procedure Section 428.80, The amendment of Section 51696 has no

effect on any action commenced prior to July 1, 1972,

-148.



Operative Date; Application to Pending Actions

Sec. 64 This act becomes operative on July 1, 1972, and applies
only to actions commenced on or after that date. Any action cammenced
before July 1, 1972, is governed by the law as it would exist hed this

act not been enacted.

Coment. The provisions of this act apply only to actions ccmmenced on
or after July 1, 1972. The operative date of the act is deferred so that
lawyers and judges will have sufficient time to become familiar with the

nevw procedures.
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THE NEED TO REVISE CALIFORNIA PROVISIONS

REGARDING JOINDER OF CLATMS, COUNTERCLAIMS, ARD CROSS-COMPLAINTS

INTRODUCTION

Any study of joinder of causes of sction involves considerations
also affecting counterclaims and cross-complaints, and is necessarily
intertwined with problems of Joinder of partles. In California the
law of joinder has developed in plecemeal fashion, resulting in an
overabundance of confusing, inconsistent, and sometimes meaningless
provisions. The purpose of the present study is to consider the
provisions as they stand, attempt to extract from them the basie
rrinciples upon which they were based, and from there to reconstruct
& nevw set of statutes which will be consistent, coherent, and hopefully,

easler to understand apd to administer.




PART I: JOINDER OF CAUSES

SCOPE

Jolnder of causes of acticen in California is governed by Code of
Civil Procedure section 427. The question of revision of this section
involves the followlng considerations:

1. To what extent should the language of the section be revised
to eliminate the ambiguity and redundancy that it now contains?

2. To what extent should the language be altered to reflect
gourt interpretations of the section?

3. To what extent should the restrictions on permissive joinder
of causes by plaintiffs be altered or removed?

4. To what extent should the section be harmonized or merged with
provisions for joinder of claims by parties other than plaintiffs?

5. To what extent should rules for mandatory joinder be imposed?

0.




a)

BACKGROUND

Section 427 is based on the original provision for Joinder of causes

1
contained in the Field Code and enacted into law in New York in 1848.

The section currently reads as follows:

The pleintiff may unite several causes of action in tﬁe same
complaint, where they all arise out of:

1. Contracts, express or implied. An action brought pursuant
to Section 1692 of the Civil Code shall be deemed to be an action
upon an implied contract within the meaning of that term as used in
this section.

2. C(Claims to recover specific real property, with or without
damages for the withholding therecof, or for waste committed thereon,
and the rents and profits of the same.

3. Claims to recover specific persomal property, with or with-
out damsges for the withholding thereof.

4., Claims against s trustee by virtue of a contract or by
operation of law.

5.- Injuries to character.

6. Injuries to person.

7. Injuries to property.

8. C(laims arising out of the seme transaction, or transactions
connected with the same subject of action, and not incluaed within
ohe of the foregoing subdivisions of this section

9. Any and all claims for injuries arising out of & conspiracy,
whether of the same or of different character, or done at the same
or different times.

The causes of action so united must all belong to one only of
these classes except as provided in cases of conspiracy, and must

1.

Toelle, Joinder of Actions--With Reference to the Montans and Cali-

fornis Practice, 18 Callf. L. Rev. 459, Bb5 (1930).




affect all the parties to the action, and not require diFfferent
places of trial, and must be separately stated; but an action
for malicicus arrest and prosecution, or either of them, ray be
united with an action for either an injury to cheracter or to
the person; provided, however, that in any action brought hy the
husband and wife, to recover damages cauced by any injury to the
wife, all conseguential damages suffered or sustained by the
husband alone, including loss of the services of his said wife,
moneys expended and indebtedness incurred by reason of such in-
Jury to his said wife, may he allegsd and roacovered without
separately stating such cause of actioz arisirg out of sach cen-

sequential damages suffered or sustaincd by the Lusband; rovided,

further, that causes of acticn for injuries to verscn ard in-
Juries to property, growing out of tho same tord, pay b2 Joined
in the same complaint, and it is not reguired that they he stated
separately.

b
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THE CATEGORY REQUIREMENT

The requirement thet 51l causes to be joined must fall within one
of the designated statutory categories is a remnant from common law
Pleading and has aptly been described as "illogical and arbitrax:y."2
Under the common law writ system, a plaintiff could Join all claims he
had against a defendant wWhich fell within the scope of & single writ,
whether or not the various cauges arose out of the same or different
transactions or events and regardless of the nature of the injuries
suffered. On the other band, if the causes did not fall within the
same writ, they could not be Joined even though they arose out of a
single event at the same time apd before the same witnesses.3 The
harsh rules of common law could be avoided, however, by resort to
equity jurisdiction. Courts in equity would determipe an otherwise
purely legal action in order to avold & multiplicity of suits, at
least when various causes, which could not be joined at common law,

involved common questions of law and f’tzmt.l|L

The Necessity For Revised Wording of Section 427

When the common law angd equity rules were scrapped in favor of the
code, the drafters, by instituting categories of cases that could be
Joired, simply reaffirmed s modified common law approach; while in some

instances joinder was broader than at common law, in other situations

2. Id. at b67.

3. See Clark, Code Pleading 436 (242 ed. 1947); Blume, A Ratiomal Theory for

Joinder of Causes of Action and Defences, and for the Use of Counterclair
26 Mich. L. Rev. 1-10 (1937). -

" 4. at 10-17.
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Joinder was actually restricted.5 Originally in California there were
only seven categories,6 which still comprise, with minor modification,
the first seven categories in the current statute.

Strange as it may seem, there was no provision vhatsoever for joinder
of causes of action arising out of the same transaction or occurrence, and
despite the fact that New York in 1852 amended its own statute to add such
a category, Celifornia did not do so until 1907, after a mumber of cases
in which Joinder of different causes arising from a single event had been
reJected.7

Even then the amending legislation was poorly drafted since the new
elghth category provided for Joinder of claims "arising ocut of the same
transaction or tramsactions connected with the same subject of the action, .
and not included within one of the foregoing subdivisions of this section.” j
This language was in accord with the wording of the paragraph following S
the listing of categories which reads, "The causes of action g0 united ;
mist all belong to one only of these classes. . , ."

On its face this wording would seem to preclude joinder of any claim
which falls within one of the first seven categories of claims even if it
arose out of the same transaction as the claim with which it was to be ;
Joined. Since the first seven categories cover almost all possible
causes, the utility of the new eighth category would have been limited

indeed had not the courts simply ignored the wording of the section and

5. BSee Toelle, supra note 1, at 467,
6. Id. at 465-67.

7. E.g., Stark v. Wellman, 96 Cal. 400, ho2, 31 P. 259, 260 (1892).

B



- — B

recognized the intent of the legislature to permit unlimited Joinder of
all claims arising from a single transaction.8 Desplite the fact that szec-
tion 427 has since been frequently amended, however, the offending language
in subdivision eight and in the subsequent paragraph have not been eliminate
The precise scope and meaning of the new category was unclear from
the ocutset. Although it is now clear that courts read the words "same
transaction” broadly to include causes arising out of a single tortious
event, or related sgeries of events, this did not come about until a
series of special provisions, seemingly 1'!=.=t11.11:t1:311:'l:,-9 were added to the
statute. Thus in 1913 it was provided that & husband's damages for injuriec
to his wife could be Jolned with the wife's own claim for her injuries;
apparently the 1907 amendment was not considered sufficient for such Joinder.
In 1915 another amendment permitted a plaintiff to join "ceuses of action
for injuries to persons and injuries to property growlng out of the same
tort." This addition appeared to be in response to a 191211 decision vhere,
without discussing the "transaction” category, such Joinder was denied.
Finally, in 1931, a ninth category was added to section 427 providing for
Joinder of all claims for injuries arising out of a conspiracy. Agein,
this appeared to be in response to a specific decision refusing jolrder

despite the presence of the general "transaction” category.l2

8. See 1 Chadbourn, Grossman & Van Alstyne, California Pleading § 815 at
Th0-41 {1961).

9. BSee generally 2 Witkin, California Procedure, Pleading, § 146 {1954).

10. Bee 1 Chadbourn, Grossmen & Van Alstyne, California Pleading § 815
at 741 (1961).

1l. Schermerhorn v. los Angeles Pac. Ry., 18 Cal. App. 454, 123 P. 351
(24 pist. 1912),

12. See 1 Chadbourn, Crossman & Van Alstyne, California Pleading § 816 {1961
-7-




The result of these amendments is a statute which on its face is
confused and repetitious and which can result in unnecessary concern and
research by an attorney who is new to the California Bar or who is not
well ?ersed in California litigation rractice. By itself, this would
not be sufficient reason to call for an amendment, but 1f other facets
of the joinder statute are to be altered, so surely should the current

langusge.

The Need to Abolish the Cetegorical Approach to Jolnder

Much more seriocus than the way in which section 427 is worded is the
fact that the entire substance of the statute makes little semse and should
be replaced by a provision allowing unlimited joinder among those persons
who have properly been made parties to the action. Although ultimately
such a proposal requires a discussion of the rights of parties other than
Plaintiffs to join claims, for purposes of analyzing the current categori-
cal approach, it is necessary to treat only the case in which a single
plaintiff wishes to assert a number of causes against a single defendant.

1. As virtually every writer on the subject has noted, the joinder

categories under the code are for the most part arbitrary and not based

on reascns of practical convenience.l3 For example, plaintiff can bring

suit on & comtract implied in law, and join with it a claim under an un-

related written agreement to which he was not a party but which has been

13. See, e.g., Clark, Code Pleading 436 (2d ed. 1947); VWright, Joinder of
Claims and Parties Under Modern Plesding Rules, 36 Minn. L. Fev. 580,

) 119555; Blume, A Rational Theoqz ¥Yor Jolnder of Causes of Action
and Detences, and For the Use of Counterclaims, 26 Mich. L. Rev. 1,

17-10 (1927); Toelle, Joinder of Actions--With Reference t¢ the Montana

and California Practice, 18 Calif. L. Rev. 159, 4B7 (19307.
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assigned to him for purpose of .'I.:I.t:l.gaticm.1h Yet plaintiff cannot Join

& cause of action for battery with a cause of sction for defamation unless
he can demonstrate that the two causes arose out of a single set of trans-
actions or were the result of a single conspiracy. In the contract action,
wherzs joinder is allowed, the wiltnesses, the nature of the proof, and even
the legal issues regarding one cause will have nothing whatsoever to do
with the other cause. On the other hand ip the tort case, where Joinder
is not rermitted, the history of the relationship between Plaintiff and
defendant may be germane to both causes of action, meaning that the same
evidence may have to be presented twice.

2. There is no demonstrated need for any limitations on Joinder of

causes of action. Every one of the five amendments to section 427 of the

Code of Civil Procedure has been enacted for the rurpose of expanding
Joinder. The faoct that entirely different, unrelated claims may be joineg
1f they happen to fall within g single category has not induced any sugges-
tion that such Joinder should he curtailed. In a steadily expanding
number of other Jurisdictions a11 restrictions on Joinder of causes have
been eliminated. In New York, where the original code Provision was first

enacted, such reform was enacted in 1935.15

1%. See Fraser v. Cakdale Tumber & Watep Co., 73 cal. 187, 14 p. 829 (1897).

15. See Clark, Code Pleading 440 (24 eq. 1947). The current New York Pro-
vision; § 601 of the Civil Practice Law and Rules, reads as follows:

The plaintiff in s complaint or the defendant in an answer
setting forth g counterclaim or cross-claim may join as many
" claims ag he may have against ap adverse party. There may be



o
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The Federal Rules of Civil Procedure also contain a provision for
unlimited joinderl6 which has been a model for reform in many states.
The success of such provisions has been summed up by one procedural ex-
pert as follows, "Of all the provisions of the Federal Rules and their
state counterparts dealing with joinder, this rule on Joinder of claims
has operated most smoothly and satisfactorily."lT |

Perhaps even more significant than the experience of other states

with broad joinder of claims provisions is the California experience

vwith the brosd joinder of counterclaims and cross-complaints by defendant.

The scope of California’s counterclaim provisions was set forth by the

18
state supreme court in Terry Trading Corp. v. Barsky  in 1930, as

follows:

Under the amendment to section 438 of the Code of Civil Pro-
cedure, adopted in 1927 and pricr to the filing of the answer and
cross-complaint herein, the scle requisites of a counterclaim are
that it "must tend to diminish or defeat the plaintiff's recovery
and must exist in favor of a defendant and against a plaintiff
between whom a several Judgment might be had in the action.” All
of the other limitations were abolished by this amendment, and an
intent on the part of the legislature to avoid mltiplicity of
sults and to have all conflicting claims between the parties
settled in a single action wes most clearly manifested.. In the
instant case, obviously, both the claim for damages and the
demand that plaintiff account for sums collected and not
credited on defendant's obligation tend to diminish or defeat
rlaintiff's recovery. Under the amendment it is not necessary

16. Fed. R, Civ. P. 18(2). The rule is quoted in the text at 19 irfra,

17. Wright, Joinder of (laims and Parties Under Modern Pleaeding Rules,
36 Minn. L. Rev. 580, 1952),

18. 210 cal. 428, 435-36, 292 P, M7k, k77 {1930).
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that there be any connection between the cause of action set up

in the complaint and that which forms the basis of the counter-

claim. Indeed, the statute contemplates the pleading of un~
related matters as counterclaims by providing that "the court
may, in ite discretion, order the counterclaim to be tried
separately from the claim of the plaintiff."” (Code Civ. Proc.,

sec. 438; McBaine, Recent Pleading Reforms in California, 16

Cal. L. Rev. 366.)

If defendant has a claim against plaintiff which does not gualify
as a counterclaim but which arises out of the same transaction or
occurrence as plaintiff's complaint, then defendant can plead such claim
as a cross-complaint in addition to any counterclaims he has filed in

15
his answer. It is certainly anomalous for California law to permit
defendant to plead such a broad range of counterclaims and cross-com-
plaints and at the same time to adhere to the arbitrary categories set
out for joinder of cleims by plaintiff. If the purpose is to avold
multiplicity and to have all conflicting claims between the parties
settled in a single actlon, the current restrictions on joinder by
Plaintiff are sbsurd. In this regard it should be noted that there has
been no agitation whatsoever to cut back the scope of countercleims or
cross~complaints now permitted; indeed writers on the subject have
adversely criticized the counterclaim provision for retaining the
"diminish or defeat"” language which restricts counterclaims to those
cases where both plaintiff and defendant seek some monetary relief.
The legislature has been urged to liberalize the rules so that defendant

20
can join any causes whatseever he has against plaintiff.

19. See Cal. Code Civ. Proc. § hh2.

20. See, e.g., Comment, Californias Procedure and the Federsl Rules,

1 U.C.L.A. L. Rev. 5K, 55i-52 (105L).
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3. Any undesirable effects resulgigggfrom unlimited joinder of

causes can easily be remedied by a severance of causes for trial. Joinder

of causes, in and of itself, is never harmful. Only a Joint trial of
causes may be unjustified, either because the trial mey become too

complex for rational decision, or because evidence introduced on one

cause will so tend to prejudice the trier of fact that it will be uniikely
to render a fair decision on any other cause. These iatter problems which
are certainly not obviated by the current arbitrary categories can be
avolded by resort to Code of Civil Procedure section 1048 which permits
the court, in its discretion, to sever any action.al In addition a mmber
of other Californis provisions permit severance where appropriate because
of mltiple plea:’n.m::‘..f.‘:f's,,,22 miltiple defendants ,23 or the insertion of
cc:mnt»err:.la.’r.m;.2)'L These latter provisions, which seem redundant, can

ouly emphasize the availability of severance whenever necessary.

2l. BSection 1048 reads in its entirety:

An action may be severed and actions mey be consolidated,
in the discretion of the court, whenever it can be done with-
cut prejudice to a substantial right.

2. Cal. Code Civ. Proc. § 378.
23. Cal. Code Civ. Proc. § 579.

24, Cal. Code Civ. Proc. § 438.




4. The current categorical approach of section 427 results in

sufficient confusion, uncertainty, and unwarranted cost to Justify

revision. As a2 practical matter there will only be & amall mumber of

situations in which a plaintiff will have several causes of sction
against a defendant which do not arise from one set of transactions or
occurrences so as to permit joinder under section 427. Even then such
unrelated causes may be Joined if they all fall within some other cate-
gory of the statute. Thus the adoption of an unlimited Joinder rule
will not have much impact on the number of causes that can in fact be
Joined. Nevertheless, a number of benefits will accrue from euch revi-
sion. Under the current provision defendsnts are encouraged, whenever
tactically sound, to challenge the joinder of causes by arguing that

no category applies. Even when unsuccessful, argument on such an issue
1s costly and time consuming. In those few cases where the challenge is
successful, the plaintiff must file an amended complaint eliminating one
or more of his original causes. If the originasl complaint was filed
shortly before the statute of limitations ran on the wvarious causes,
plaintiff may even be forced to a final election as to which of the
causes to pursue since a new independent action on any cause dropped
from the case will be barred.

There are a number of substantial practical reasons why failure to
rermit joinder of even totally unrelated claims is unsound. Separate
cases require duplication of filing fees and of the costs of service of
process, not to mention the costs of the unnecessary duplicetion of dis-

covery proceedings and two trials instead of one. Furthermore, even
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unrelated claims may involve certain common issues and may require the
Dresence of the same witnesses.

5. The discretionary power of the court to comsolidate separate

cases cannot eliminate the problems raised by the limitations on joinder

of causes. Since California's provision for consclidation of cases for
trial contalned in Code of Civil Procedure section 10&825 does appear to
give virtually unlimited discretion to the trial judge, one may ask
whether it is not better to retain current joinder limitations than to
provide for unlimited joinder subject to the court's power to sever the
causes for trial. First of all, consclidation does not eliminate dupli-

cation of filing fees and other preliminary costs of suit. Furthermore, s

court is likely to reject consolidation over one party's cbjection if the only
reason advanced is that one trial is less costly than two, even though the
causes sought to be Joined are simple and, if joinder were permitted, sever-
ance would be rejected asz totally inappropriate. The court would be Justi-
fied in assuming that the failure of the legislature to provide for un-
limited joinder of causes at plaintiff's option irndicates = policy against

such joinder by consolidation without a substantial showing of necessity

‘in the particular case. Finally, if causes have been inappropriately joined,

severance for trial can always be effected, but it mey not be possible to
consolidate actions since they may not have been instituted in the same

court. Consider, for example, a situation in which plaintiff has two causes,
cne of which must be brought in superior court and the other of which, if sued
alone, would have to be instituted in mnicipal court. If section L27 per-
mité plaintiff to unite them into = slngle case, and he does so, the Cali-

fornia laws on Jurisdiction provide that the entire action be brought in the

25. The full text of getdtion 108 is quoted in note 21, supra.
~1h-




superior court,26 which can in turn sever the causes for trisl. However,
if plaintiff, at the outset, divides the causes into two separate actions,
the case before the municipal court cannot subsequently be sent to the
superior court for consolidation with the case there pending;ET once the
minicipel court obtains proper jurlsdiction over a case, transfer to the
superior court for consolidation28 is precluded. One may, of course, argue
that the legislature should alter the Jurisdiction statutes to permit such
consolidation rather thaen change the rules of Jolnder of causes,‘but such
a procedure would add costs and would still not cure the confusion engen~-

dered by section 427 as it now stands.

26. ?e;sl Chadbourn, Grossman & Van Alstyne, Californis Pleading § 182
1961).

27. Cochrane v. Superior Court, 261 Cal. App.24 2Q1, 67 Cal. Rptr. 675 (24
Dist. 1968).

28. Tbid.
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PERMISSIVE JOINDER OF CAUSES IN CASES INVOLVING MULTIPLE PARTIES

Section 427 is generally phrased as if every case involved but one
pleintiff and one defendant. The only major reference29 to muitipie parties
is the requirement that each cause of action to be Joined must affect all
rarties to the action. This clause appeared in the originel code at a time
when jolnder of parties was narrowly restricted. 1In 1927, however, Californi:
joined an ever growing number of states in liberalizing the joinder of
parties provisions. BEssentially these new statutes provide thet parties can
be joined if the claims by or ageinst them, whether joint, several, or in
the alternative, arise out of one transaction or occurrence or series of
transactions or occurrences, and involve e common question of law or fact.3
In making these reforme, however, state legislatures consistently ignored
the existing joinder of claims statutory requirement that each cause of
action affect all parties to the action. 4s a result, in a number of states,
the joinder of parties reforms were virtually nullified. For example, two
persons, each of whom suffered injuries due to a single tortious act by a

defendant, could satisfy the joinder of parties requirements, but this was

293. There is an additional reference to the situstion where a husband and
wife join to sue for their respective damages arising from an injury
to the wife.

30. California Codecof Civil Procedure section 378 governs joinder of parties

and clearly states these requirements. Joinder of defendants is
governed by a series of three provisions, Californis Code of Civil
Procedure Sections 373, 379(a), 379(b), and 379(c), which are loosely
drawn, overlap, and give no clear picture of what was intended. Most
experts have taken the position that the result of these provisions is,
and should be, to sllow joinder of defendants if, but only if, the
criteria for joinder of plaintiffs have been met. See 1 Chadbourn,
Grossman & Van Alstyne, California Pleading § 618 (1961); 2 Witkin,
California Procedure, Pleading, § 93 (1954).
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meaningless since their causes could not be joined; each one's action for

1
his own injuries would affect only him.3

California courts, unlike those of other states, have consistently
taken & sophisticeted approach by holding that the modern joinder of parties
provisions should be given their intended effect and that the "affect all
parties" requirement of section 427 is thus superseded as to those causes of
action which are so related as to permit the joinder of parties.32

Although the California courts are to be commended for their raticnal
approach to the problem, the decisions have turned out to be somewhat of a
detriment in disguise. For, in many of those states where a regtrictive
approach was teken and hence +the modern Joinder of parties legislation
mullified, the need for full-scale reform of the provisions for joinder of
causes became clear. It was thus that New York33 and other states scrapped
the old code provision for Joinder of causee in favor of a statute permitting
free joinder of causes between any adverse parties to the action.

In California, however, the "affect all perties” requirement is still
rart of the statute and has an important effect on the scope of Jjolnder. !
Assume, for example, that one person, X, has two causes of action against &
defendant arising from two entirely separate contracts and that anocther

person, Y, has & cause of action against the same defendant arising from one ;

31. Bee, e.g., Ryder v. Jefferson Hotel Co., 121 8.C. 72, 113 S.E. b7k
(1922? See generally Clark, Code Pleading b45-47 (24 ed. 1947).

32, The leasding case was Peters v. Bigelow, 137 Cal. App. 135, 30 P.23 450
(3d Dist. 1934), which subsequently was followed by the California
Supreme Court in Kraft v. Smith, 2k Cal.2d 12k, 148 P.2a 23 (194h).

33. See Tanbro Fabrics Corp. v. Beaunit Mills, Inc., 4 App. Div. 2d 519,

167 N.Y.S.24 387 (1st Dep't 1957). The text of the current New York
Provision is set out in note . 15, supra.,
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of the two contracts. Both X and Y may Join as plaintiffs in a singie actior
against defendant if the only causes they allege arise from the one contract
which invoives both of them. But in such s case X cannot join his cleim on
the other contract; it does not affect I, nor ie it a claim giving rise to
the joinder of X and Y as pla.intiffs.3lL This puts X in a serious dllemma.
If he wishes to join his two causes against defendant in a single action,
which is possible since they are both within the contract category, Y

cannot join in the action with him. If he teems with Y, X must either

forgo his cther cause or bring an entirely separate suit on it.

Such a situation makes little sense. Once a party is properly joined
in an action, he should be permitted to bring any and all causes he has
against all adverse parties. Such a new provision would not have a marked
impact since, as already noted, in most situations the parties' potential
causes of action all arise from a single transaction or occurrence or series
of trensactions or occurrences. But in those situations where additional
unrelated causes do exist, joinder may result in considerable savings of
time and money. Undue confusion and prejudice can always be handied by a
severance of causes or issues for trisl.

It is interesting to note that the federal courts recently faced &
problem similar to that which now exists in California. Although Federal
Rule 18(a) clearly provided for unlimited Joinder of causes by one plaintiff

35
against one defendant, at least one lawer federal court ~ had held, by a

3h. Se? 1 C?adbourn, Groasmen & Ven Alstyne, California Pleading § 806
1961).

35. Federsl Housing Admr. v. Christianson, 26 F. Supp. 419 (D. Conn. 1939).
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36

strained interpretation, that, in a csse involving multiple parties, a

plaintiff was not entitled to join ageinst a defendant a claim unrelated

to that which had given rise to the jJoinder of parties. In 1966, in direct

response, Rule 18(a) was amended to provide:

A party asserting a claim to relief as an original claim,
counterclaim, cross-claim, or third-perty claim, may join,
elther as independent or as alternate claims, as many claims,
legel, equitable, or maritime, as he has against an opposing
party.

37
The notes of the Advisory Committee clearly set forth the purposes of

the amendment as follows:

Rule 18{a) is now smended not only to overcome the
Christienson decision and similar authority, but alsc to state
clearly, as a comprehensive proposition, that a party asserting
8 claim (an original claim, counterclaim, cross-claim, or third-
party claim) may join as many claims &5 he has sgainst an
opposing party. . . . This permitted joinder of cleims is not
affected by the fact there are multiple parties in the action.
The joinder of parties is governed by other rules operating
independently.

It is emphasized that amended Rule 18(a) deals only with
pleading. As slready indicated, a claim properly joined as a
matter of pleading reed not be proceeded with together with
the other claims if fairness or convenience justifies separate
treatment.

Insofar as California is concerned, it is useful to compare once again

the existing situation regarding counterclaims and cross-complaints by

defendants against plaintiffs to illustrate that the "affect all parties"

36.
37.

See Wright, Federal Courts 344 (24 ed. 1970).

Advisory Committee's Notes on Rule 18(a), 39 F.R.D. 87 {1966). For a
comprehensive anelysis of the amendment, see Kaplan, Continuing Work
of the Clvil Committee: 1066 Amendments of the Federal Rules of
Civil Procedure ({II), 81 Harv. L. Rev. 591, 592498 (1968).
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limitation on joinder in section 427 is arbitrary, inconsistent, and
unreceseary. If two plaintiffs Join in one action, each requesting damsges
for personal injuries suffered in & collision with defendant, defendant may
niead eny counterclaims or cross-ccmplaints he has against one Plaintiff
regardless of the fact that such claims in no way affect the other
plaintiff;38 indeed, the counterclaims may Iinvolve matters totally unrelated
to ths complaint.39 Furthermore, defendant may file a cross-complaint solely
8gAainsgt a person who has not previously been a party to the actionLm vho

in turs should and probably does have the right to counterclaim againat
eross-corpluinant regarding matters totally unrelated to the other parties

or cavzes Involved in the suit-:hl Apert from historical accident a8 to the
way in vhich various joinder provisions were eénacted, it is difficult to find
eny reascn way o plaintiff should not have as broad s right to joln causes as

dces defendant,,particularly &s there has been no visible agitation to curtail

38. See California Code of Civil Procedure section bhi, discussed at h9
dnfra, and Californis Code of Civil Procedure section 442 which provides

©h2t a cross-complsint may be filed against "any person whether or not
a party to the action.”

39. See Terry Trading Corp. v. Barsky, 210 Cal. 428, 292 p, 474 {1930),
guoted at 10-11 sSuprs.

40. See Cal. Code Civ. Proc, § 442; Roylance v. Doelger, 57 Cal.2d 255,
19 Cal. Rptr. 7, 368 P.2d 535 (1962).

41. See page 5%,  infra. Two courts in recent cases have expressed diver-
gent views on whether g defendent in a cross-action may assert a counterw
clain. Compare Grest Western Furniture Co. v. Porter Corp., 238 Cal.
#pp.2d 502, W8 Cal. Rptr. 76 (1st Dist, 1965), with Carey v. Cusack, 245
Cal. App.2d 57, 5k Cal. Rptr. obk (1st Dist . 1986). The views that such
a counterclaim is improper was based on s literal reading of section 438
requiring a counterclaim to exist "in faver of a defendant and ageinst
& plaintiff." Such a view is unsound not only as a matter of statutory
ccustruction but also from a practicel point of view. See Z
Grossman & Van Alstyne, California Pleading § 168k (Supp. 1968).

2
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JOIKDER OF CAUSE AKD PROBLEMS OF VENUE

Section 427 provides that ceuses caennot be joined if they "require
different places of trial." This clause could have resulted in severe
restricticns on the right of plaintiffs to join causes of action. Fortunate’
however, the clause has rarely been relied up::;nh2 and can and should be
eliminated.

The "place of trial” clause appears to inject the varied problems of
venue into the joinder statute, and there can be no question that the curren’

Californis venue laws are a morass of provisions which nearly defy under-

43

standing. Had defendants, from the time the code was enacted, consistently

challenged the right to join causes on the ground that different places of
venue were required, the situation might be quite different than it is today.
Instead, however, when different causes were joined, each of which alone
would have required a different place of trisl, defendants made the initial
challenge to the venue itself.hh This gave the courts the opportunity to
agsume that joinder was proper and to interpret the venus statutes on that
basis. The results of such interpretstions have been dramatic since an
entire set of venue rules have emerged regarding sc-called mixed sctions,

where causes of aection each requiring different places of venue have been

L2. See 1 Chadbourn, Grossman & Van Alstyne, California Fleading § 818 at
Th6 (1961).

43. See Van Alstyne, Venue of Mixed Actions in California, U4 Calif. L. Rev.
685-87 (1956):.

Lh, This is probably due to the fact thaet & challenge to venue will be
determined pricr to a demurrer for improper joinder of causes. See
1 Chadbourn, Grossman & Van Alstyne, Californias Pleading § 818 at
748 (1961).
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joined. Venue in these cases has been viewed as & matter determined by the
entire action and not by the causes joined in i‘r..ll'5

The result of these court-made rules has appeared to nullify any effect
that "the place of trial"” clause of section 427 might have had. . For now,

when two causes are Jjoined, which if sued upon separately would require
separate places of trial, there is a prgscribed verue for them as Joined,
and hence they do not require different places of trial. It is obvious

that this latter conclusion is based on circular reasoning as foliows:

there is a single place of venue for itwo causes because they are Jjoined;
hence, they can be joined because they do not require different places of
venue. Yet, despite this, virtually no challenges to joinder of causes haes
been made under the "place of trial" clause and the courts themselves have
carefully aveoided the matter.

There is no justification for retalning on the statute books any
reguirement which appears useless on the cne hand snd, at the same time, has
the potential for causing confusion and unnecessary cost in a future case.
The courts now have had considerable experience in cperating under venue
rules as applied to joined causes, and there is no reason whatscever why
Joinder shcould be prohlbited because each cause, if sued upon alone, would
require e different place of trial.

What must be guarded against is a possible situation in which joinder
will destroy venue entirely. It is not significant if venue can be lald
only in & countf other than the one in whieh suit iz brought, for when venue

is challenged in such a case, transfer is not only available, but required.

45. See 1d. §§ 375-89; Van Alstyne, supra note 43, at 688.

b6, Cal. Code Civ. Proc. § 396(b).
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But if the complex venue provisions are interpreted to preclude venue of

& given mixed action in any forum, provision should be made for s geverance
of the action and transfer of separate parts to courts where venue is
permissible. At present, there do not appear to be any cases where no court
would have proper venue. Thie situstion depends, however, on case holdings
alone, and many of the decisions are by the courts of appeals, not the
California Supreme Court, which concelvably could come to opposite conelu-

b7

sions.

k7. For exemple, it has been held by a court of appeal in Channell v.
Superior Court, 226 Cal. App.2d 246, 38 Cal. Rptr. 13 (3d Dist. 196%),
that the special statutory Provision for venue regarding suits against

~eounties, Californis Code of Civil Procedure Section 394, applies only
if the action is against the county alone. It is not inconceivable
that in the future the legislature, if not the Californis Supreme
Court, may enforce a contrary position which could possibly lead to a
situation, in a suit brought against individual defendents as well ag
& county, where no one court would be a proper place of trisl for the
entire action.
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MANDATCORY JOINDER OF CAUSES

Actions Involving One Plaintiff and One Defendant

Once it has been determined to permit unlimited or broad joinder of
causes of action by a plaintiff, the guestion arises whether or not a further
step should be taken to require joinder of causes in those cases where it
would most likely save the tiwme and cost of the cowrt and the parties. The
idea is not a new one; various commentators have from time to time advocated
mandatory Joinder,h8 but such & provision hes rarely been adopted.hg Just
recently, & bill was introduced intc the California State Senate which will,
if passed, require plaintiffs to join or walve all factuslly related causes
of action.50

There are obvious sdventeages in requiring one party to join all causes

of action he has against snother party in the case. There is always a good

48. See, e.g., Blume, Required Joinder of Claims, L5 Mich. L. Rev. 797,
811-12 (1947); Clark, Code Fleading 145-46 (24 ed. 1947).

4g. Michigan is the only state which appears to have such a provision. Rule
203.1 of the Michigan General Court Rules of 1963 reads as follows:

A complaint shall state as & claim every claim either
legal or eguiltable which at the time of serving the pleading
the pleader has against any opposing party, if it arises out
of the tramsaction or occurrence that is the subject of the
action and does not require for its adjudication the presence
of third parties of whom the court cannot acquire jurisdiction.
Failure by motion or at the pretrial conference to object to
improper jolnder of claims or to & fallure to join claims
required to be joined constitultes a wailver of the required
joinder rules, and the judgment shall not merge more than the
claims actually litigated.

50. Senate Bill No. 8&7, Aprii 1, 1970. The text of the bill 1s set out
at 36 infra.
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chance that joinder will avoid undue cost and duplication of effort; prejudic
can be eliminated by a severance of causes for trial. And it is not at all
clear why plaintiff should have an option to determine when the sdvantages
of suech joinder should asccrue and when they should not. Such a choice
provides a tactical weapon available, at least in the first instance, only
to one party.

There are several reascns, however, why rules of mandatory Joinder have
been rejected. First, the traditional and most practical method of enforeins
such & rule is by declaring that any cause of action which plaintiff imprope:
failed to join cannot later be asserted in a separate suit.sl Application

of such a provision willl induce every pleintiff to joln every possible causz

51. This ie the method used to enforce provisions requiring defendant to
file cumpulsory counterclaims; see Californis Code of Civil Procedure
Section 439. It is also the way in which a plaintiff is precludsd fr¢
bringing a second action on a claim which is held under the rules of
res Judicata to have been within the scope of a ceuse of action liti-
gated in a prior case. See 2 Witkin, Celifornia Procedure, Pleading,

§ 1h4 (2954).

Other methods of enforcement have been suggested. For example, &
party could be permitted to sue on & cause not raised in a prior ectic
only upon payment of all of his opponent’s costs, including attorney's
fees, of litigating the second sult., See Cleary, Res Judicata Reexar-
ined, 57 Yale L.J. 339, 350 {1948)}. The trouble with this approach
is that such compensation does not mske up either for the loss of timc
of a party in preparing for and testifying in a second trial or the
emotional stress that often sccompanies a law suit. Furthermore,
there 18 no remedy for the inconvenience to witnesses who must testil;
a second time and to the court. The approach taken under Michigen
Rule 203.1, which is set out in note 49, supra, apparently puts
the burden on defendant in the first action 10 requare plaintiff to
Join his causes. If defendant does not object, then plaintiff nuy
institute a second action. This places defendant in a sericus dilemm: .
On the cne hand, he would like to avolid a second suit; on the other
hand, he does not want to suggest to plaintiff the availability of
additional causes which might otherwise never be pursued. But even i¥f
this provision is thought to give sufficient protection to defendant,
it certainly deoes not evold the costs and inconvenlence of the court
and the witnesses.
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he might have even though, if joinder was not mandatory, he might well allow
all but the most serious to drop452 At least when plaintiff's causes sare
unrelated to one another, the potential advantages of mandatory joinder would
appear to be cutweighed by the disadvantage of encouraging additional
litigation. Oecond, many modern counterclaim provisions, although not
California's, permit a defendant to bring all causes of action which he has
against plaintiff.53 When such a provision is coupled with a provision for
declaratory Judgment, defendant can, by asking for declarations of non-liabil
ity, force plaintiff to litigate gll his claims in a single suit.51+ This
effectively equalizes the tacticel cpportunities avsilable to the parties.
The situation changes, however, when the proposed mandatory Jjoinder
relates only to causes of action arising from a single set of transacticns
or occurrences. In such circumstances, there is a strong likelihood that
the trial of one cause will lnvolve the seme witnesses if not identical
issues as the other causes. The danger that mandatory Jjoinder will encourage
unnecessary litigation is markedly reduced for two reasons. First, the trial
of one cause will often cover most of the related causes anyway. Second,
when a plaintiff believes he has iwo causes, but the causes are closely
related, plaintiff will hesitate to omit one of the causes for fear that the
court will hold it not to be separate at all, but a part of the cause that

wes tried, and hence the rules of res judicata will be held to bar further

52. Jemes, Civil Procedure 555 (1965).

53. See, e.g., Fed. R. Civ. P, 13(b); N.Y.C.P.L.&R. § 3019(a).

54. See Rose v. Bourne, Inc., 176 F. Supp. 605 {S.D.N.Y. 1959), aff'd,
279 F.2d 79 (24 Cir. 1960). -
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25
sult upon 1t. Indeed, the chief argument given against mandatory joinder

is that the rules of res judicata meke it unnecessary.56 This argument is
certainly true in the majority of states, which follow the so-called
"operative facts" theory of a cause of action, where the scope of a single
cause of action is held broad enough to cover all claims arising from a
single set of tremsactions or occurrences. The general uncertainty that

invariebly exists in euch jurisdictions as to the precilse limits of a cause

- of action Por res judicata purposes has sufficient in terrorem effect to

force pleintiffs to bring all related claims at once, even if ultimately
some of those clalms might be considered separate ca.uses.ST

In California, as in a number of other states, however, the scope of
8 cause of action for res judicata purposes is defined in terms of "primary
rights," as opposed to "cperative facts."58 Although the precise lines of

59
a cause of ection are not always clear under Californie law, they are

generelly more precise and narrower than they are under the operative rights

theory. Under the primary rights dbctrine the definition of & cause of action

depends upon the nature of the harm suffered. An individusl has s right to

be free from personal injury, e separste right to be free of Injury to his

25. Bee Clark, Code Fleading 476-T8 (2d ed. 1947).

56. See James, Civil Procedure 555 (1965); Clark, Code Pleading L73-75
(24 ed. 1947).

5T7. ©See generally James, Civil Procedure §§ 11.10-.14 (1965).
58. Holmwes v. David H. Bricker, Inc., 70 Cel.2d 786, 76 Cal. Rptr. 431,
452 P.2d 647 (196%); 1 Chadbourn, Grossman & Van Alstyne, California
flead%ng § 761 (1961); 2 Witkin, Celifornia Procedure, Pleading, § 11
1954 ).

59. See Holmes v. David H. Bricker, Ine., 70 Cal.2d 786, 76 Cal. Rptr. 131,
452 P.2a 647 (1969).
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realty, another to be free of injury to his rerscnality, etc.60 Therefore,
2 single act of a defendsnt may give rise to a number of different causes,
For example, if defendant negligently drives his auto into plaintiff's
vehicle, plaintiff has one cause for any personsl injury he has suffered and
another for damage to his car.sl Similarly, if a defendant wrongfully
withholds from a plaintiff possession of & home, plaintiff has one cause of
action for ejectment from the realty and an entirely different cause for
wrongful detention of the furnishings.62 It mekes little sense to permit a
Plaintiff to bring two sepsrate actions for damages arising from a single
tortious act of & defendant. The courts themselves should be protected from
the ensuing duplication of trials. Of course, when precisely the same
factual issues are involved in both ceses, their resolution in the firast case
will be binding in the second under the doctrine of collstersl estoppel.
However, collateral estoppel applies only to those issues which are identical
and has no effect when the issues in the second sction differ, even though
all of the witnesses are the same.53

Given a genersl policy favoring resolution of all relsted causes in a
single zetion, coupled with the fact that California's narrow definition of
a cause of action makes res judicata less effective than it is in most other

jurisdictions es a force for compulsory jolnder, it would seem appropriate

60. See authorities cited at note 58, supre.

61. See Holmes v. David H. Bricker, Ine., 70 Cal.2d 786, 789, T6 Cal. Rptr.
431, 433-34, k52 P.2d 647, 649-50 (1969).

62. McNultg v. Copp, 125 Cal. App.2d 697, 708, 271 P.2d 90, 98 {let Dist.
1954).

63. 3 Witkin, Californis Procedure, Judgment, § 62 (1954).
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in revising section 427 to provide specificelly ior mandatory joinder of
claims arleing out of a single set of traneactions or occurrences. Once
again; 1t is important to consider California's practice relating to
counterclaims. Under section 439 of the Code of Civil Procediire » first
enacted in 1872, any counterclasim arising from the same transsction as that
upon which plaintiff's claim is based is a campulsory counterclaim which
must be asserted in the answer or forever w-raj.v-.ed.sll It certainly 1s no more
oncrous to recuire a plaintiff to Join causee than it is to require
deiendant to do so. The drawbacks, if any, are precieely the same in both
cages. En_>tment of section 439 would seem to be a clear pelicy declsion

feverl.g the 2dvepinges of mendatory joinder over any possible detriments.

— ——

6h. he curret text of section 439 is guoted in full at 5%, infra.
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Mandatory Joinder of Causes in j«iitiparty Cases

So far discussion has centered on the situation where one plaintiff
has several related claims against one defendant. OSuppose, however,
several plaintiffs each have related causes against one defendant, or
one plaintiff has a number of related causes against several defendants,
under circumstances in which the multiple parties may be joined under the
current joinder of parties provisions. Since these provisions essential-
ly reguire that the claims by or against them arise from a single set of
transactions or occurrences and involve a common question of law or fact,65
the rezsons for a single trial are manifest.

(alifornia, in Code of Civil Procedure section 389, already does have
a pfovision for compulsory joinder/of parties who are texmed "indispen-
gable" or "conditionally necessary.” An indispensable party is defined
as one without whom the court.cannot render an effective judgment. An
indispensable party must be joined in the actlon; until and unless he is,
the court has no juriediction to proceed with the case.66 4 "econdi-

tionally necessary” party is "a person who is not an iudispensable party

but whose joinder would enable the court to detormine additional ~auses

of sction arising out of the transaction or ocrurrence involved in the

6
action.” T The court, on its own motion, mustorder him to be joined "if

65. See page 16, note 30, supra.

66. Holder v. Home Sav. & Loan Ass'n, 267 Cal. App.2d 91, 107, 72 Cal.
Rptr. 704, 715 {4th Dist. 1968).

67. Cal. Code Civ. Proc. § 389 (emphasis added).
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he is subject to the jurisdiction of the court, if he can be brought in

without undue delay, and his Jjoinder will not cause undue complexity or

delay in the proceedings."68 However, a failure to join a conditionally
necessary party is not treated as s jurisdictional defect.

Under the wording of section 389 California would seem to require
joinder of parties and causes on a broad scale. Indeed, the statute
would appear to compel Joinder of parties and claims in a situation
vhere, if there was but one plaintiff and one defendant, the claims would
not have to be joined.

The relevant text of section 389 was added in 1957 on the basis of
a study of the Califormia Iaw Revision Commission, which gave as the
purpose of the alteration a mere declaration of the existing 1aw7°

1
as developed in the leading case of Bank of California v. Superior CGurt.T

The court there defined "necessary parties” as those not indispensable
but who "might possibly be affected by the decision, or whose interests
in the subject matter or transaction are such that it cannot be finally
and completely settled without them; but nevertheless their interests

are so separable that a decree may be rendered between the parties before

68. 1Ibid.

69. See Bowles v. Superior Court, 4l Cal.2d 574, 283 p.2d 70k (1955).
70. Cal. L. Revision Comm'n, Recommendation and Stu%x Relating to '
Bringing New Parties Into Civil Actions M=-5 (1957).

71. 16 cal.2d 516, 106 P.2d 879 (1940).
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the court without affecting those others."72

This langusage clearly implies
that something more than factually related causes of action is needed
before absent parties are to be deemed "conditionally necessary.”" Had
the legislature intended a broad interpretation of the amendment to
section 389, it would have repealed the sections of the code providing
for permissive joinder of.parties.T3 Those sections require that, for
any additional parties to be joined, the causes of action by or agalnst
them must arise from the same transactions or cccurrences as other causes
before the court,:TLL thus a broad reading of section 389 would mean that
every person permlitted to be joined would have to be joined. Obviously,
such a result was not intended, and those courts which have dealt with
the problem havg refused to so hold.75 Nevertheless, it is very diffi-
cult to formulete a precise test for determining who is a conditionally
necessary party under the current state of the law. Indeed it has been

argued that the decision should be made on a case by case basis without

formalation of a rule.

72. Id. at 523, 106 P.2d &t 86k,
73. Cal. Code Civ. Proc. §§ 378, 379, 379(a), 379(v}, 37%{c).
74. See page 16, note 30, supra.

75. See, e.g., Duval v. Duval, 155 Cal. App.2d 627, 318 P.2d 16
{4th Dist. 1957).

76. Comment, Bringing New Parties Into Civil Actions in California,
L6 Calif. L. Rev. 100, 102 (1558). TFor additional analysis and
criticism of the 1957 amendment, see Comment, Joinder of Parties
in Civil Actions in California, 33 So. Cal. L. Rev. L38 {1960).




Perhaps the clearest case for holding a party to be conditionally
necessary is one in which the interests of absentees depend upon a reso-
lution of identical issues, and only identical issues, as those between

the parties before the court. In Bank of California, for example,

plaintiff sought to enforce provisions of an alleged contract by which

a decedent agreed to leave her entire estate to plaintiff. Plaintiff
joined only the residuary legatee of decedent’s wili; the other legatees
and devisees, some of whom apparently lived out of the state, were not
joined. The court held that the legacy of defendant could be impressed
with a constructive trust in favor of plaintiff, which woulid in no wey

affect the rights of others taking under the will. Thus those others

were not indispenseble; but the Court indilcated that they were "necessary"

and should have been brought in if 1t were convenient and possible to do
77

B0,

In tort cases the traditional view has been to permit pleintiff his
choice of defendants among joint tortfeasors and to permit persons
injured in a single accldent to choose whether or not to join together
in pursuing their remedies.78 In situations where defendant is only
vicariously liable for the acts of another, the law is unclear as to
whether the individual who is primarily lisble is a conditionally neces-

sary party.Tg He is so deemed by statute in a number of situations,so

77. 16 Cal.2d at 526, 106 P.2d at 886 {dictum).
78, See 2 Witkin, California Procedure, Pleading, §§ 76, 95 (1954).
79. See 2 1d. § Th.

80. See 2 id. § 85,
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for example, where the owner of a motor vehicle is sued because of the
wrongful acts of a driver to whom the vehicle was entrusted. In such
case the driver must be jolned if he 1s amenable to process.sl The
justification for compulsory joinder in indemnity cases is to protect
the person who is vicariously liable from inconsistent verdicts in which
he is held liable to the injured party and then denied recovery against
the primary tortfeasor.

By now it should be clear that a straightforward policy decision is
required regarding the compulsory joinder of claims involving mltiple
parties. If the purpose of Joinder is to be limited to situations vhere
actual prejudice, such as inconsistent verdicts, mey occur if & person,
whether or not indispensable, is not joined, then section 389 should be
revised to eliminate the reference to jolnder of causes and should be
patterned after Federal Rule 19, which was smended in 1966 after careful

study and which is limited to situations where absence of a party may

result in such prejudice.

81. c¢al. Vehicle Code § 17152. This section not only provides for Joinder
it also requires plaintiff to seek execution against property of the
driver before going against the property of the vehicle owner.

82. Federal Rule 19(a) reads as follows:

(a) Persons to be Joined if Feasible. A person who 1s sub-
Ject to service of process and whose Jjoinder will not deprive the
court of jurisdiction over the subject matter of the action shall
be joilned as a party in the action if {1) in his absence complete
relief cannot be accorded among those already parties, or {2) ne
claims an interest relating to the subject of the actlon and is
so situated that the disposition of the actlon in his abeence may
(1) as a practical matter impair or impede his ahility to protect
that interest or (i1} leave any of the persons already parties
subject to a substantial risk of incurring double, multiple, or
otherwise inconsistent cbligations by reason of his claimed inter
est. If he has not been so Jjoined, the court shall order that he
be made a party. If he should join ag a plaintiff but refuses tc
do so, he may be made a defendant, or, in a proper case, an invo]
untary plaintiff, If the jolned party objects to venue and his
joinder would render the venue of the action improper, he shall
be dismissed from the actiom.

=3l




If the purpose of compulsory joinder is not only to avoid prejudice
but slso to promote the general convenience of the court and of the
parties and to avoid a multiplicity of suits, then sections 427 and 389
must be altered to say so clearly; they must be harmonized with one
another and with those provisions allowing permissive Joinder of parties.

On balance the narrower view of Federal Rule 19 seems the most
appropriate one for Californis tro adopt. The advantages that may accrue
from broad compuisory joinder are outweighed by problems of enforcement
and the dangers of unnecessary litigation. In the case where a number
of potential plaintiffs are all injured by a single tortious asct of
defendant, it would be extremely unfair to place a duty on the first
person to file sult to locate and join, willingly or unwillingly, all
possible co-plaintiffs. It i1s difficult to see how such a duty would be
enforced. The most that could be done would be for the court to order
plaintiff to joln specified peresons who might have claims related to his
cause of action, but then there is the distinct danger that the new
rarties will have been dragged into the case even though they had never
intended to bring suit.

The problems are somewhat less difficult when plaintiff has related
causes against different defendants since a rule of mandatory joinder
could be enforced by prohibiting him from later instituting an sction
against a defendant who should have been Joined originally. This could
prove extremely unfair, however, in a case where plaintiff was uvnaware
of all possible defendants and did not learn of the exlistence and identity
of some of them until the action was terminated. Even when plaintiff does

know of all possible defendants, & mandatory Joinder rule could have a
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serious negative effect in inducing him to bring in parties who might
otherwise never be sued. Presently, & plaintiff, who chooses not to sue
all possible deferdants, will select those persons who are most likely
to be held lisble and who can afford to pay a judgment. If he is success-
ful, it is very unlikely he will bring a second acticn; and even if he
loses, he must balance the costs of an additiomal trial sgainst the
reduced chances of ultimate success; in mary cases this will result in
a decision not to go forward. An added factor is that plaintifi must
at least commit himsslf to a sscond action prior to the running of the
statute of limitations. Especially in personmal injury actions under
falifornia's ons-year limitations period,83 it will usually be known
before trial of the first acticn whether or not a secord action will be
brought, and consolidation of th> two cases may be availlatble. On bvalance,
then, a rule requiring joinder of related causes agzinst different
defendants would not appear sufficiently beneflcial to overcome the
problems it would tend to create.

The problems of drafting a mandatory Joinder proposal are illus-
trated by the recent bill introduced into the California State Senate
which reads as folloirs:

Section 1. Section 428 is added %o tb= Code of Civil Procedure,
to read:

428, Whenever several causes of acti~-n arise out of the same
transaction or occurrence, if the plaintif? prosecutes an action
to judgment upon a complaint which does not allege each such cause
of action, or does not name as a defendant a person against whom
any such cause of action could have been asserted, the plaintiff
shall be deemed to have elected his remedics =nd cannot thereafter
maintein an action against such perscn or upon such caunse of action
if the plaintiff knew or reasonably should have known of such person
or cause of action prior to the entvry of judgment.

83. Cal. Code Civ. Proc. § 340(3).

84, Senate Bill 847, April 1, 1970.6
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As used in this section, "plaintiff" includes a defendant who
asserts a cross-complaint.

Nothing in this section shall be construed as affecting the
provisions of Section 378 relating to separate trials or expedient
orders, or Section 1048 relating to the severance of actions.

By its designation as "Section 428" to appear after section 427 dealing
with joinder of causes, the proposal seems to be primarily involved with
related causes of action. In fact, it would go much further by requir-
ing jolnder of all defendants who are now mllowed to be Jolned in an
action since, as previously noted, it i1s presently a prerequisite to
Joinder of defendants that the causes of action against them must arise
from the same transaction or occurrence.85 At the very least the new
proposal should alsc directly refer to the statutes dealing with Joinder
of defendents and should aiso reconcile section 389 regarding Joinder of
conditionally necessary parties.

The proposal attempts to handle the situation where defendant is
unaware of an omitted cause of action or potential defendant by exelud-
ing situations where the person had no reason to know that the cause of
action or potential defendant existed. Such a flexible standard raises
serious practical questions. What will the standard be for determining
when the lack of knowledge was reasonable? When will such a matter be
determined, before or at the triasl on the merits? And will the question

be left to the trier of fact?

85. See page 16, note 30, supra.
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The problems the courts are likely to face in administering such
a ;muposal,86 coupled with the tendency to force plaintiffs to join
defendants who otherwise would not be sued, raise grave gquestions as
to its value as a device for aiding in the more effective administra-

tion of jJustice, regarding either the parties or the courts.

86. There are several other probleme with the language of the proposed
bill. For example, it refers to causes arising ocut of "the same
transaction or occurrence,” which varies from the precise langusge
used in section 439 regarding compulsory counterclaims. Surely the
terms of the two sections should be reconciled to present a con-
sistent policy as to mandatory joinder. Furthermore, the bill
should also provide that zll claims of defendant against plaintiff
should be compulsory 1f they arise out of the same transaction as
plaintiff's complaint. At present such claims which qualify as
cross-complaints but not as counterclaims are not compulsory. See pages
5k-56, infra. 'This gap becomes even more pronounced since the pro-
posed bill does state that, once a defendant files a cross-complaint,
he is subject to the mandatory jJoinder proposals.

Finally, the proposal refers to the election-of-remedies
doctrine which is imapplicable to the compulsory joinder situation
and can only confuse matters. See Clark, Code Pleading § 77 (24
ed. 1947).



PART II: COUNTERCLAIMS AND CROSS-COMPLAINTS

SCOPE

The current California law regarding counterclaims and cross-
complaints is wholly unsatisfactory. Questions of revision involve the
following considerations:

1. To what extent should & defendant be permitted or required to
plead causes of action ageinst a pleintiff?

2. To what extent should & defendant be permitted or required to
plead causes of action agalinst a person other than & plaintiff?

3. To what extent should a defendant whe pleads a cause of action
ageinst a plaintiff be permitted to plead those causes against other
persons in the same action?

4. How should e claim by defendant be treated for procedural
purposes?

5. What rights and obligations should a partyagainst whom a defend-
ant has pleaded a cause of action have to respond to defendant's pleading
&nd to join causes of action on his own bebalf against defendant and
others?

6. Should California's provision for automatic set-off of claims
be retained?

The inquiry will be divided into two parts, one dealing with actions
h;:;ght by defendant against plaintiff, and the other involving actions

brought by defendant against persons other than plaintiff.



()

CLAIMS AGAINST PLAINTIFF

Background

In almost every Jjurisdiction a cause of action filed by defendant

against & plaintiff, alone or with other persons, is denominated a

"eounterclaim" and is dealt with under a single set of rules.a? Under

the Federsl Rules of Civil Procedure and other modern provisions, any

cause of action which defendant hes agalnst plaintiff mey be brought as

& countercleim, regardless of its nature.88 If defendant's cause arises

from the same transaction or occurrence as plaintiff's cause, then most

such jurisdictions meke it a compulsory counterclaim;89 defendant must

raige it in his answer or give it up, for he will not be allowed to

raise it later in an independent action.

87.

See, e.g., Federal Rule of Civil Procedure 13.
Federal Rule of Civil Procedure 13(b) provides:

A pleading may state as a counterclaim any claim against
an opposing party not arising out of the transaction or cccur-
rence thet 1s the subject matter of the opposing party's claim.

This follows Federal Rule of Civil Procedure 13(a), quoted in note 89,
infra, which not only permits but requires defendant to assert counter-
claims arising out of the same transaction or occurrence &s plaintiff's
claim,

Federal Rule of Civil Procedure 13{a) provides:

A plesding shall state as a counterclaim any claim which at the
time of serving the pleading the pleader has against any oppos-
ing party, if 1t arises out of the transaction or occurrence

that is the subject matter of the opposing party's claim and

dces not require for its adjudication the presence of third
parties of whom the court cannot sacquire jurisdietion. BRut the
pleader need not state the claim if (1) at the time the action
was commenced the claim was the subject of another pending
action, or (2) the opposing party brought suit upon hiz claim

by attachment or other process by which the court did not acquire
Jurisdietion to render a personel judgment on that claim, and the
pleader is not stating any counterclaim under this Rule 13.
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In California, however, the provisions mre far more complex. A claim
by defendant against plaintiff may qualify either as a counterclaim under
section 438 of the Code of Civil Procedure or as a cross-complaint under
section 442, or it may qualify as neither or as both. Since the procedural
aspects of counterclaims are quite different from those of ecrogs-complaints,
1t is important, although sometimes not easy, to determine into which cate-
gory, if any, defendant's cause of action will be placed.

Roughly speaking, a counterclsim is any cause of action by defendant
requesting some money damsges in a case where Plaintiff has also requested
some monetary relief.go There need be no factual relationship whatever
between the two causes.gl A cross-complaint, on the other hand, is any
claim by defendant arising from the ssme transaction as plaintiff's
cause, regardless of the nature of the relief sought.92 4 counterclaim
which arises from the same transaction as plaintiff's complsint will thus
also gualify as a cross-compleint. A claim by defendant which neither
seeks monetary relief nor arises from the same transection as rlaintiff's
cause will not qualify either as a counterclaim or a cross-complaint and
therefore can only be asserted in an independent lawsuit although there

seems little reason to distinguish such & case from one where both

plaintiff and defendant seek monetary relief on unrelated claims. To

80. See 2 Chadbourn, Grossman & Van Alstyne, Californie Pleading § 1686
(1961); 2 witkin, California Procedure, Pleading, § 580 (19s5k).

91. See Terry Trading Corp. v. Barsky, 210 Cal. 428, 435-36, 292 p. Lk,
477 (1930), which is quoted and discussed at 10-11, supra.

92. BSee Cal. Code Civ. Proc. § LU2, quoted in text at 52, infra.
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further complicate the situatiom, California law provides that defendant's
cause of action i1s & compulsory counterclalm if it meets the counterclaim
requirements and arises from the same foundation as plaintiff's cause;93
but there is no provision for compulsory cross-complaints.

Overall, the Californie situation is manifestly in need of reform,

preferably slong the lines of the federal rules which have been adopted

in many jurisdictions.

The Current Provision for Counterclaims

Section 438 provides as follows:

The counterclaim . . . must tend to diminish or defeat the
plaintiff's recovery and must exist in favor of a defendant and
againet a plaintiff between whom a several judgment might be had
in the action; provided, that the right to meintain a counter-
claim shell not be affected by the fact that elther plaintiff's
or defendant’s claim is secured by mortgage or otherwise, nor by
the fact that the action is brought, or the counterclaim msin-
tained, for the foreclosure of such security; and provided further,
that the court may, in its discretion, order the counterclaim to be
tried separately from the claim of the plaintiff.

It should be noted that there are but two prerequisites to a counterclaim;
it must tend to "diminish or defeat" plaintiff's claim and it must permit
a seversl judgment between the parties to it. Not only is there no re~
quirement that the counterclaim have any subject matter comnection with
any cause of action brought by plaintiff, but the plaintiff's causs and - ..
the defendant's counterclaim need not even both fall within one of the

categories specified by section 427 for joinder of causes by plaintiff.

93. See Cal. Code Civ. Proc. § 439, gquoted in text at 55, infra.

b
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1. fThe diminish or defeat requirement. The "diminish or defeat”

requirement 1s the most serious practical limitation on the right of
defendant to institute a counterclaim. As interpreted by the California
courts, the requirement is satisfied when both plaintiff and defendant
rray for monetary relief, either alone or with cther relief.gh Thus if
pleintiff seeks an injunction plus damages of ten dollars against defend-
ant who has been running over his flowers, defendant may by counterclaim
seek cancellation of a contract to deliver milk plus five dollars in
damages for breakage of bottles. But if plaintiff omits his prayer for
demages, no counterclaim would be available.

Even when both parties do claim some monetary relief, however, the
California courts are not clear whether the "diminish or defeat" require-
ment is satisfied in a case where recovery by defendant on his proposed
counterclaim would necessarily prevent recovery by plaintiff on his cause

of action. Consider, for example, an automobile amceident case in which

rlaintiff has sued for damages alleging defendant’s negligence and where

~ defendant wishes to countersue for his own injuries on the basis that

plaintiff's negligence was the sole cause of the accident. Obvicusly
both parties cannot recover on their respective claims. In a number of

such cases courts have assumed, without discussion, that the "diminish or

94, See 2 wWitkin, California Procedure, Pleading, § 5480 (1954), and cases
cited therein. There is one situation when the defeat or diminish

requirement may be satisfied although both parties do not seek monetary

relief. This occurs when one party sues to quiet title to property
against which the opposing side seeks to establish a lien. See Hill
v. Snidow, 100 Cal. App.2d 31, 222 P.2d 958 (24 Dist. 1950).
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defeat" requirement has been met.95 On the other hand, in a recent con-

56
tract caese, Olsen v. County of Sacremento,” just the opposite result was

reached. Plaintiff brought sult for damages incurred when defendant
county ciéncelled pleintiff's exclusive franchise to coliect garbage. The
county not only defended on the ground that the plaintiff had obtained the
franchise through fraud, but sought also to recover payments made to
plaintiff under the franchise prior to the time of cancellation. The
appellate court held, without citing authority, that defendant’s claim
did not tend to "diminish or defeat" plaintiff's claim because recovery
by one party would necessarily preclude recovery by the other.

The history of section 438 lends some, although not conclusive, sup-
port to the Olsen decision. At common law counterclaims as such did not
exist. Defendant could in certain instances put forth his claime in the
form of defenses to plaintiff's right to recover.97 This was permitted
elther when defendant had s cause of action arising from the same trans-
action involved in plaintiff’s complaint or when defendant had a liqui-
dated contract claim against plaintiff whose own cause was also based on

a liguidated contract claim. In both of these situstions defendant could

95. E.g., Schrader v. Neville, 34 Cal.2d 132, 207 P.2d 1057 {1949); Datta
v. Staab, 173 Cal. App.2d 613, 343 P.2d 977 (lst Dist. 1959); Manning
v. Wymer, 273 Adv. Cal. App. 556, 561-62, 78 Cal. Rptr. 600, 603-Ok
(1st Dist. 1969)(aictum).

96. 274 Adv. Cal. App. 347, 35455, 79 Cal. Rptr. 140, 144 (34 Dist. 1969).

97. 8See N.Y. Judieial Council, Second Report 124-126 (1930); Howell,
Counterclaims and Cross-Complaints in Californis, 10 So. Cal. L. Rev.

1315-18 (19377.




- not obtain affirmative relief; he could only offset any recovery by
plaintiff-98 Obviously then, when recovery by one party would neces-
sarily preclude recovery by the other, the common law procedures were
inoperative. In 1851 California emacted a fairly typical code provision,
cilosely related to the common law approach, which permitted as counter-

claims the followlng:

igt. A cause of action arising out of the transaction set
forth in the complaint as the foundation of the plaintiff's
claim, or connected with the subject of the action;

2d4. In en action arising upon contract, any other cause of
action arising also upon contract, and existing at the commence-
ment of the action.

One important difference from the common law was enactment of a

10-

separate provieion permitting defendant to obtain an affirmative recovery.

"~ o8. ?ee ggyd, The Development of Set-Off, 64 U. Pa. L. Rev. 541, 552-53
1916).

99. Cal. Stats. 1851, c. 5, §§ b6-k7.

100. Current section 666 of the Code of Civil Procedure, firet enacted
in 1872, reads as follows:

If a counterciaim, established st the trial, exceed the plaintiff':

demand, judgment for the defendant must be given for the excess;
or if it appear that the defendant is entitled to any other affirr
tive relief judgment must be given accordingly.

When the amcunt found due to either party exceeds the sum
for vhich the court is authoriged to enter judgment, such party
may remit the excess, and judgment may be rendered for the
residue.
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This raises the question whether the new counterclaim law was intended
to sweep away the common law concept that defendants' claims were
defenses, thue eliminating as a prerequisite the possibility of mutual
victory, or whether the intent was simply to allow defendant to recover
the excess of his claim over that of plaintiff in a situation where both
parties could prevail on thelr respective causes.

In 1927, the legislature amended the counterclaim provision to its
present form, but i1t retained the uncertainty under the prior law by
including the ambiguous "diminish or defeat" language. '"Defeat" could
simply be the ultimate of "diminish," illustrating the viability of the
common law defense approach. On the other hand, "“defeat" could be read
quite differently to include any situation where recovery by defendant
would be exclusive of victory by plaintiff on his cause of action.

The need to clarify the meaning of the "diminish or defeat" require-
ment exists ii' for no other reason then to prevent confusion and unfair-
ness 1n the operation of the compulsory counterclaim statute. If
defendant's cause of action is such that a verdict for him would neces-
sarily preclude victory by pleintiff on hig cause, then the two causes
invariably will arise out of the same transaction. Hence, if defendant's
claim qualifies as a counterclaim, it will be compulsory; fallure to
raise it will bar him from ever suing on it again. Defendant should
not be left in doubt regarding a matter of this importence.

2. Prohibition against new parties--the several Judgment requirement.

Under the express terms of section 438 a counterclaim can be brought

against a plaintiff only; a third person cannot be joined. Obviously,
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this is another manifestation of the historical view that a counterclaim
is merely a defense. Unfortunately, this rule presents a serioue dilemma
to a defendant who, if he were to pursue his cause in an independeunt
action, would not only sue plaintiff tut another person as well. The
benefits of such an independent action must be balanced against what mey
be substantial advantages of a counterclalm against plaintiff alone,
particulariy if defendant expects that plaintiff will prevail on his
complaint. If defendant forgoes the counterclaim in favor of an independ-
ent action and plaintiff's case is decided first, defendant may have to
liquidate his assets at a loes in order to pay a judgment against him;

in any event he will be deprived of the use of any funds sc paid. By
the time defendant wins his indeperndent suit against plaintiff, plaintiff
mey have dissipated all of his funds, including those received from
defendant, or he mey have converted them into assets exempt from execution.
Had defendant elected to bring hie cause as a counterclaim, the amounts
awarded him would have been deducted from plaintiff's damages and much,

if not all, of the financial hardship would bave been avoided.

In the face of the provisions permitting a plaintiff to Join as
defendants all persons against whom he has a cause of action arising from
a single transaction, there seems little justification for prohibiting
defendant from similar joinder in like circumstances. Any argument that
the prohibition 1s necessary in order to avoid complicating the case is
weak in 1light of the fact that the statute governing cross-complaints not

only permits a defendant in pursuing a ceuse agalnst an -existing party to



Jjoin a stranger, but also permits such an action against the stranger
alone.lOl

The several judgment requirement:LDE is closely related to the rule
prohibiting defendant from joining third persons and stems directly from
the theory that a counterclaim is s defense. For example, if plaintiff
sues two defendants on a contract on which they are jointly liable and if
but one defendant seeks to counterclaim against plaintiff, he cannet do
so because his claim would not be a defense to the Joint liability. If
the two defendants had a joint claim against plaintiff, then it could be
brought as a counterclaim because it would be a direct counter to piain-
tiff'e right to recover. The rule is not operative where defendants are
Jointly and severally liable, since a several Judgment is rendered againet
each defendant in such case and each can bring counterclaims individually
against plaintiff.

The several judgment rule makes very little sense indeed. There is
no sound reason in & case to which it applies vhy defendant should be
required tc seek redress in a seperate action instead of being permitted
to counterclaim; if dire confusion at trisl seems likely, the court can
order separate trials. Indeed, if such rejected counterclaim meets the
cross-camplaint requirements, it can be brought in the same suit without

question.

101. E.g., Linday v. American President Lines, Itd., 214 Cal. App.2d 146,
29 Cal. Rptr. 465 (1lst Dist. 1963). See Friedenthal, The Expansion
of Joinder in Cross-Complaints by the Erronecus Interpretation of
Section 442 of the Callfornis Gode of CLvil Procedure, 51 Calif. L.
Rev. U9k 11%3).

102. See generally 2 Witkin, Califoranis Procedure, Plesding, §§ 582-83
(1954), and cases cited therein.
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3. The right of defendant to Jjoin all counterclaims against plaintiff.

Section 427, as previocusly noted,103 prohibits a plaintiff from joining
causes of action which do not fall within its enumersted categories.
Section 438 on its face has no similar limitation as to counterclaims,
and section 441 specifically permits a defendant "to set forth by answer
as many defenses and counterclaims as he may have." This is consistent
with section 440 which provides for the sutomatic set-off of potential
claims and counterclaims between any two parties.101+

The only question concerning such unlimited joinder, other than the
inconsistency between it and section 427, is contained in section il pro-
viding thet plaintiff may demur to defendant's answer on the ground that
"several causes of counterclaim have been improperly joined." This pro-
vision 1s parallel to that allowing a defendant to demur to the improper
Joinder of causes of action by plaintiff.105 But whereas plalntiff may
lmproperly Jjoin his causes, there seems to be no time when defendant can
be guilty of improper joinder of counterclaims.

Whatever the original reason for the reference to improper joinder

in section Wi, such reference should be eliminated to avoid confusion.

4. Rights and duties of plaintiff against whom a counterclaim has

bsen filed. Since a counterclaim is treated basically as a defense, it is

dealt with in the same manner as a denial or an affimative defense. Plain-

tiff, who is not permitted to file a reply to an answer, thus never need

103. See pp. 2-8, supra.
104. See the discussion of section 440 at 56-60, infra.

105. Cal. Code Civ. Proc. § 430(5).
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answer the allegations of a counterclaim; they are deemed con.troverted.1

Asrshall be seen, however, a cross-complaint is treated as a separate
action, If plaintiff fails to reply to a cross-complaint, a default
Judgment will he entered against him.loT
When plaintiff is uncertain whether a claim against him is a counter-
claim or a cross-complaint, he may be in a quandary as to how to proceed.
When defendant's claim qualifies as both a counterclaim and a cross-
complaint, the courts have held that for pleading purposes they will
regard the claim as one or the other as best suits the interests of . jus-
tice.l08 Therefore in most cases the claim is held to be a counterclaim
so theat plaintiff's fallure to answer does not result in a default Judg-

105

ment. In one decision, however, in which a default was taken, Judg-

ment entered, and execution ordered before plaintiff raised any objections,

the supreme court treated the claim ae a cross-complaint since, under the

circumstances, it would have been menifestly unfair to defendant to have
110

allowed the declgsion to be set agide. Although the resulis of this

case, as well as others on point, seem proper, the costs of a case by case

106. E.g., Luse v. Peters, 219 Cal. 625, 630, 28 P.2d 357, 359 (1933).

107. E.g., Wettstein v. Cameto, 61 Cal.2d 838, 40 Cal. Rpir. 705, 395 é
P.2d 665 (1964).

108. 8ee, e.g., Schrader v. Neville, 34 Cal.2d 112, 11k, 207 P.2d, 1057, !
1058 (1949), . .

109. See, e.g., Tallaferro v. Taliaferro, 154 Cal. App.2d 495, 499, 316
. P.2d 393, 395 {1st Dist. 1957); see also Wetistein v. Cemeto, 61
Cal.2d 838, 40 cal. Rptr. 705, 395 P.2d 665 (1964).

110. WVettstein v. Cameto, supra note 107.



determination by the appellate courts seems a high price tc pay for a
matter of this nature. Surely enactment of uniform pleading rules for
both counterclaime and cross-complaints would be preferable.

There is 1little reason why plaintiff should not be required to
reply to a counterclaim. A counterclaim in its effect is just like an
independent action; indeed it may encompass an entirely different trans-
action than that involved in platintiff's cause. A reply to a counter-
claim would at least be useful in notifying defendant and the court which
of defendant's allegations will be controverted and what affirmative
defenses plaintiff will rely upon at the trial of the counterclaim,
Although the new California discovery rules are svailable to obtain this
information, there is no reason why defendant should not be informed of
such basic matters in the pleadings. No one has yet suggested that
defendants generally be relieved from answering complaints filed by
plaintiffs; yet that is the result with respect to counterciaims.

Since plaintiff cannot answer a counterclaim, it seems clear that
he can file nelther a counterclaim nor & cross-complaint to it. This is
unjustified since, if defendent's counterclaim has no subject matter con-
nection with plaintiff's suit but plaintiff has a separate cause which
arises from the same transaction as the counterclaim, plaintiff should

at least be permitted to join that separate cause to aveld duplication

oy

of witnesses. If defendant had brought an independent action on his claim,
plaintiff would not only have been allowed to assert a factually connected
counterclaim, he would have had to do so under the compulsory counterclaim

statute. There seems little reason not to treat plaintiff against whom
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a counterclaim has been filed as if he were a defendant in an independent
action, with all the rights and obligations appurtenant thereto.

The rule prohibiting plaintiff from counterclaiming against a
counterclaim is somewhat alleviated by the fact that under section L40
he may assert, as a set-off to the counterclaim against him, any cause
he has that would qualify as a counterclaim to defendant's cause had it
been brought as an independent action. However, set-off can only be used
defensively and under it plaintiff could not obtain affirmative relief if

his right to recover exceeds that of defendant.lll

Cross-Complaints Against Plaintiff

Section 442 provides for cross-complaints as follows:

Whenever the defendant seeks affirmative relief against any person,
whether or not a party to the original action, relating to or depend-
ing upon the contract, transaction, matter, happening or accident upon
which the action is brought or affecting the property to which the
action relates, he may, in addition to his anewer, file at the same
time, or by permission of ithe court subsequently, a cross-complaint.
The cross-complaint must be served upon the parties affected thereby,
and such parties may demur or answer thereto, or file a notice of
motion to strike the whole or any pert thereof, as to the original
complaint. If any of the parties affected by the cross-complaint have
not appeared in the action, a summons upon the cross-complaint must be
issued and served upon them in the same manner as upon the commencement
of an original action.

The only requirement of a cross-complaint Is that it have a subject matter
copnection with the plaintiff's complaint. Unlike a counterclaim, it is
not imbued with a long history as a defense. Hence, a cross-complaint

need not diminish nor defeat plaintiff's action; it can be brought despite

111. See the discussion of section 440 at 56-60, infra.
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the fact that a several judgment is not possible between plaintiff and

defendant, and plaintiff must answer the cross-complaint as if it were

an independent sult. Unlike s counterclaim, a cross-complaint is never
compulsory.

Prior to 1957 a cross-complaint could cnly be filed against a party
to the action.l12 Defendant could thus cross-complain against plaintiff
and a co-defendant, but he could not Join an ocutsider unless the cutsider
was lndispensable or necessary under the provisions of section 389.113. In
1957 section 442 was amended to provide that s cross-complaint could be
brought "against any person, whether or not a party."” The express reascn
for this alteration wae to permit defendant to join with an existing
party all those persons whom he would have Joined had he brought hie
cross-complaint as an independent action.llh It vae recogolzed unfair to
require defendant tc choose between a cross-complaint against only an
existing party and a separate suit against all those persons whom he
wishes to Jjoin. It is surprising that this amendment has not been followed
by an amendment to the counterclaim statute under which, as we have seen,
defendant must still choosze between a countersuit against plaintiff alocne

and a separate action against all persons he wishes to join.

112. E.g., Alpers v. Bliss, 145 Cal. 565, 570, 70 P. 171, 173 (190%);
Argonaut Ins. Exchange v. San Diego Ges & Elec. Co., 139 Cal. App.2d
157, 293 P.2d 118 (4th Dist. 1956).

113. The latter situation was treated as an exception tc the genmeral rule.
See Tonini v. Ericcsen, 218 Cal. 43, 47, 21 P.2d 566, 568 {1933);
Alpers v. Bliss, 145 Cal. 565, 570-71, 79 P. 171, 173-T4% (1904)(aictum).

114. See Cal. L. Revision Comm'n, Recommendation and Study Relating to
Bringing New Parties Into Civil Actions, &t M-9, M-10 (19575.
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The terms of section 442 permit the person against whom a cross-
complaint is filed, whether or not a plaintiff, to "demur or answer
thereto . . . as to the original complaint." This would appear to
allow such person to file his own counterclsims and cross-complsints to
the cross-complaint against him. Indeed, it would seem that he would
be subject to the compulsory counterclaim rule. There are, however, no
appellate court holdings directly in point, and discussions in two
recent cases have reached opposing conclusions.ll5 In the one case in
which it was stated that a defendant in a cross-action could not file
a counterclaim, the court emphasized the language in section 438 that a
counterclaim is by "a plaintiff against & defendant" and gave that phrase
a literal reading;l16 presumably the court would have reached the szame
result in interpreting section 442 which uses similar language. Not only
does this position fly in the face of the wording of section 442, but it
makes no practical sense since the responding party should at least have
the right to set up a cause of actlion based on the same transaction as the
cross-complaint. It should be noted that, had defendant elected to file
his cross-complaint as an independent action, the full scope of the

counterclaim and cross-complaint laws would apply.

Compulsory Counteractions

Section 439 of the Code of Civil Procedure, first emacted in 1872,

reads as follows:

115. Compare Great Western Furniture Co. v. Porter Corp., 238 Cal. App.2d
502, EB Cal. Rptr. 76 (lst Dist. 1965){counterclaim stated to be proper),
with Carey v. Cusack, 245 Cal. App.2d 57, S4 Cal. Rptr. 24k {1st Dist.
13966)( court indicates counterclaim not proper).

116. 7Ibid.
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If the defendant omits to set up & counterclaim upen a cause
arising out of the transaction set forth in the complaint as the
foundation of the plaintiff's claim, neither he nor his assignee
can afterwards maintain an action against the plaintiff therefor.

The purpose of the statute is clear and unmistakable, yet it is incon-
sistent both with the practice as to joinder of claims by plaintiff and
with the cross-complaint provisions, neither of which provides for com-
pulsory joinder of causes of action.

The situation as to joinder by a plaintiff is somewhat different
since the rules of res Judicata will at lemst force plaintiff to join
all claims for relief within the scope of & single cause of action.ll?
But the failure to provide for compulsory cross-complaints by defendants
against plaintiffs is incomprehensible.

One reason why the problem is not acute is undoubtedly due to the
fact that the courts apply the compulsory counterclaim provision to all
those cross-complaints which also qualify as compulsory counterclaims,ll8
as most cross-complaints against plaintiffs do. Thus, whenever a cross-
complaint against a plaintiff, which must by definition be factually
re;ated to plaintiff's complaint, also satisfies the "diminish or defeat"”
and "several Judgment" requirements of the counterclaim statute, it is
likely to be a compulsory counterclaim and defendapt will assert it rather
than risk being barred from suit on it in the future.

Nevertheless, the current statutory scheme ought to be revised to

require defendant to assert all claims, whether cross-camplaints or

117. See pp. 26-29, supra.

118. See Schrader v. Neville, 34 cal.2d 112, 115, 207 P.2d4 1057, 1058
(1949)(dictum); Counterclaims, Cross-Complaints, and Confusion, 3 Stan.
L. Rev. 99, 106 (1950).

~55-



)

counterclaims, which he has against plaintiff if they arise from the same
transaction or oceurrenceas plaintiff's cause of action. The policy of
compulsion applies whether or not defendant's claim happens 4o meet the
"diminish or defeat” or "several judguent" requirements of section 438.
Even 1f the current distinction between eross-complaints and counter-
claims is retained, the wording of section 439 should be revised clearly
to reflect the true scope of its operation. As it now stands, the trans-
actional language of section 439 appears much narrower than that of sec-
tion 442, Yet the courts have given a broad interpretation to section
439 in holding that defendants' subsequent independent actions are barred
by their failure to assert them as counterclaime in an original suit
brought by plaintiffs.llg It would seem sensible to harmonize the trans-
actional language of sections 439 and 442 to prevent an unwanted forfeit-
ure of a potential counterclaim by an unsuspecting litigant who, because
of the current language difference, incorrectly believes the claim falls

within the broad language of section 442, but not within section 439,

Special Rules of Set-0Off

Any reform of current counterclaim provisions mst include considers-
tion of special statutes regarding the autometic 82t-0ff of claims between
two parties. TForemost of these is Code of Civil Frocedure section 440

vwhich reads as follows:

119. See, e.g., Sylvester v. Soulsburg, 252 Cal. App.2d 185, 60 Cal. Rptr.
218 (5th Dist. 1967); Saunders v. New Capital for Small Business, Inc.,
231 Cal. App.2d 324, L1 cal. Rptr. 703 {1st Dist. 1964).
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When cross-demands have existed between persons under such
ecircumstances thet, if one had dbrought an action against the

other, a counterclaim could have been set up, the two demands

shall be deemed compensated, so far as they egqual each other, and

neither can be deprived of the benefit thereof by the assigmment

or death of the other.

This section, which has a fascinating history dating back to the
Roman lsw, has been thoroughly explored in a recent scholarly comment.
For present purposes it need only be noted that the major thrust of the
section has to do with the operation of the statute of limitations and
is a means of avoiding unfairness through tactical manipulations by cne
of two parties each of whom has a claim for money against the other.
Obviously, 1if the partles agree to a cancellation of mutual debts, there
is no need for section 440. Difficulty arises only when the party, on
whose claim the statute of limitations runs last, waits until the other
party's clalm is barred before filing suit. In such case section &40
permits the defendant teo allege his otherwise untimely counteraction but
only to the extent that it cancels any recovery by plaintiff; defendant
cannot obtain affirmative relief on his claim.

The value of section 440 lies in the fact that it avolds unnecessary
litigation. A party who wishes to utilize his cause of action merely to
cancel his own debt ought not to be forced to bring suit on his claim
merely because the statubte of limitetions will otherwise run on it. As
currently written and applied, however, section 440 has one unfortunate

consequence in thet it does not require an individual who relies upon it

to give notice to that effect. Thus an individual may refuse to pay a

120. Comment, 53 Calif. L. Rev. 224 (1965).
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debt on the theory that it has been cancelled by a totally unrelated
obligation to him without ever communicating to his creditor his reason
for not paying.lel The creditor may first learn of the reliance on a
compensating claim only after filing suit. This defeats, at least in
part, the policy of section 440 in avolding unnecessary litigation. It
would seem useful in a redraft of the section to include a requirement
that one who wishes to rely upon it must give timely notice to that
effect, at least before the limitations period runs on his own claim.

Sectlon h40 involves another important feature in that it permits
& person to allege a set-off even though suit is brought against him by
an assignee of the cause against him. In this sense section 440 overlaps
with section 368 which reads as follows:

Assignment of thing in action not to prejudice defense. In
the case of an assignment of a thing in action, the action by the
assignee is without prejudice to any set-off, or other defense
existing at the time of, or before, notice of the assignment; but
this section does not apply to a negotiable proumissory note or
bill of exchange, transferred in good faith, and upon good con-
sideration, before maturity.

These provisions are important to prevent manifest injustice by the
tactical maneuverings of individusls who have mutual claims against cne
another. For example, in such a case one individual, who has no other
assets subject to execution, could assign his claim against the other
party to a friend or relative. Without sections 368 and 440 the assignee
could sue amd collect the full amount on the assigned claim from the
opposing party who would be left with a worthless cause against the

asslgnor. Therefore, in any general revislion of counterclaim and cross-

complaint provisions care must be taken not to eliminate “the important

121. See Comment, 46 Calif. L. Rev. 224, 270 (1965).
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features now contained in sections 368 and 440,

At the same time, however, the language of section 440 should be
changed to eliminete apparent conflicts with the counterclaim provisions
of sections 438 and 439. Such a conflict now oceurs in situstions' in
which a plaintiff successfully sues on a cause of action to which
defendant elected not to assert & nop-compulsory counterclaim. If
defendant asegerts his cause in an independent suit, plaintiff in the
first action may argue that, since section 440 automatically deemed his
claim extinguished to the extent of the counterclaim, any recovery he
received in the first sction must be presumed to have been an amount
over and above any value of such counterclaim and that the prineiples
of res Jjudicata should bar defendant in the first suit from relying on
the fact that he never railsed such a defense in his pleadings. This
argument, if accepted, would of course fly in the face of section 439
which strictly limits the scope of compulsory counterclaims.

Secticn 44O also appears to contradict section 427 in allowing a
plaintiff to Join in one action, in which defendant files a counterclaim,
causes which could otherwise not be joined. For example, if plaintiff
sues on one cause and defendant counterclaims, plaintiff, under secticn
Lho, may allege as defenses to the counterclaim his other causes of
actlion ageinst defendant even though under section hé? they could not
have been joined either with the original cause or with each cther.

Obviouely, by utilizing section 440 in this manner, plaintiff is aiso
permitted to overcome the rule that he cannot file a counterclaim to &

counterclaim; but at the same time his recovery is restrdcted to & set-off




{

and he cannot obtain affirmative relief, To the extent that neither the
statute of limitations nor assignment of causes are involved, so that
the basic purposes of section 440 are mot at issue, permitting plaintiff
8 set-off rather than full relief is absurd. Surely if the issues are
to be tried in a single action, plaintiff should obtain all the relief
to which he 1s entitled. He should not be required to face an independ-

ent suit simply because he wants an affirmative recovery.

The Need Por A New Approach To Counteractions

By Defendant Against Plaintiff

It 18 clear from the foregoing discussions that most of the
problems involving counteractions by defendant against plaintiff can be
attributed tc the fact that such actions are governed by two different
sets of provieions, one for counterclaims and the other for cross-
complaints. It should be equally clear that no Justification whatsoever
exists for such dual treatment. The California legislature should repeal
the absurd conglomeration of existing statutes and substitute a simple
unified procedure for all such claims.

Such a revision should also broaden the scope of counteractions to
permit a defendunt to assert any claim he has against plaintiff, regard-
less of its nature. Only a few claims--those which neither arise from
the same transaction or occurrence as plaintiff's claim nor meet the
current counterclaim requirements--will be affected. Obviously, there

ie 1ittle reason for excluding these claims; they certainly can cause

no more confusion than those counterclaims, now permitted under current law,
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which are totally unrelated to plaintiff's cause of action. Severance
of the causes for trial is always available.

In one way the current countersuit statutes are inconsistent and
more restrictive than the current joinder of causes provisions in sec-
tion 427, 1If, for example, plaintiff has two unrelated causes of action,
each based on a contract, he may join them even though he seeks monetary
relief on one and injunctive relief on the other.122 But, in response
to such a complaint, defendant is not allowed to assert a counteraction
based on yet a third contract on which he seeks a noen-monetary remedy.
On the other hand, if plaintiff wishes to have this third cause Joined
with the other two, he can do so merely by asking for a declaratory
Judgment of non-liability on it.123 This only further illustrates that
the restrictions on countersuits are meaningless and supports the notion

that defendant, as well as plaintiff, should be afforded the right to

allege in a single action all claims he has against his adversary.

122. See pp. 8-9 supra.
123. California Code of Civil Procedure section 1060 provides:

1060. Any person interested under a deed, will or other
written instrument, or under a contract, or who desires a decla-
ration of his rights or duties with respect o another, or in
respect to, in, over or upon property, or with respect to the
location of the matural channel cof a watercourse, may, in
cases of actual controversy relating to the legel rights and
duties of the respective parties, bring an original action in
the superior court or file a cross-complaint in a pending action
in the superior or municipal court for a declaration of his
rights and duties in the premises, ineluding a determination of
any question of construction or validity arising under such
instrument or contract. He may ask for a declaration of rights
or dutiee, either alone or with other relief; and the court my
make a binding declaration of such rights or duties, whether or
not further relief is or could be claimed at the time. The
declaration ray be either affirmetive or negative in form and
effect, and such declaration shall have the force of s final
Judgment. Such declaration may be had before there has been
any breach of the cbligation in respect to which said decla-
ration 1s sought.
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CLAIMS AGAINST PERSONS OTHER THAN PLAINTIFFS

Background

In almost every jurisdiction a cause of action filed by one party
against a co-party, whether a co-plaintiff or co-defendant, either alone or
with other persons brought into the case for the first time, is denominsted
a "cross-claim."lEh Under the federal rules and other modern procedural
provisions, a cross-cleim is proper if the cross-complainant slleges a
cause of action arising from the same transaction or occurrence or affeéting
the same property as a plaintiff's criginal claim or a defendant’'s counter- 5

claim. A cross-cleim cannot be brought alone sgainst persons who have nct

already been made parties to the action. The only claim that can be made in

such case is one in impleader whereby a party to the action alleges that, if

124. Federal Rule of Civil Procedure 13(g) reads as follows:

A pleading may state as a cross-claim any claim by one
party against a co-party arising out of the transaction
or occurrence that is the subject matter either of the
original action or of a counterclaim therein or
relating to any property that is the subject matter of
the original ection. Such cross-claim may include a
claim that the party against whom it is asserted is or
ney be liable to the eross-claimant for all or part of
a claim esserted in the acticn againat the cross-
clalmant.
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he is held liable on a claim pending against him, he will have a claim over

against a stranger to the action for all or part of such liability.

125

In California, the cross-complaint provision, section 442, which has

already been discussed as & device for countersuits against plaintiffs, is

the sole basis for bringing causes sgainst a co-party or a stranger to the

125.

See Federal Rule of Civil Procedure 1k, which reads as follows:

(e} When Defendant May Bring in Third Party. At any time
after commencement of the action a defending party, as & third-
party plaintiff, may cause a summons and complaint to be served
upon & person not & party to the sction whe is or may be liable
to him for all or part of the plaintiff’s claim agasinst him.

The third-party plaintiff need not obtain leave to make the
service if he files the third-party complaint not later than 10
days after he serves his original answer. Otherwise he must
obtain leave on motion upon notice to sll parties to the action.
The person served with the summons snd third-party complaint,
hereinafter called the third-party defendant, shall make his
defenses to the third-party plaintiff's claim as provided in

Rule 12 and his countercleaims against the third-party plaintiff
and cross-claims against other third-perty defendants as provided
in Rule 13. The third-party defendant msy assert against the
plaintiff eny defenses which the third-party plaintiff has to the
plaintiff's claim. The third-party defendant may also assert any
claim against the plaintiff erising out of the transaction or
occurrence that is the subject metter of the plaintiff's claim
against the third-party plaintiff. The plaintiff may assert any
claim against the third-party defendant arising out of the
transaction or occurrence that is the sublect matter of the
plaintiff's claim against the third-party plaintiff, and the
third-party defendant thereupon shell assert his defenses as
provided in Rule 12 and his countercleims and cross-claims as
provided in Rule 13. Any party may move to strike the third-
party claim, or for its severance or separate trisl. A third-
party defendant may proceed under this rule against any person not
& party to the action who is or may be liable to him for all or
part of the claim made in the action against the third-party
defendant. The third-party complaint, if within the admiralty and
maritime jurisdiction, ma8y be in rem against a vessel, cargo, or
other property subject to admiralty or meritime process in rem, in
vhich case references in this rule to the summons include the
wvarrant of arrest, and references to the third-party vlaintiff or
defendant include, where sppropriate, the claimant of the property
arrested.

(b) When Plaintiff May Bring in Third Party. When & coun-
terclaim is asserted agsinst a plaintiff, he may cause a third
party to be brought in under circumstances which under this rule
would entitle a defendant to do so.
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action, ineluding impleader claims. Originally, “he scope of section Wh2
was parrowly limited to actions asgainst persons who were already parties
to the suit,126 and a creoss-complaint could not join an ocutsider even
though the cross-complainant, had he brought an independent action, would
have been permitted to join a co-party and e stranger as defendants. In
1957, pursuant to & study by the California Law Revision Commissicn,
section 442 was amended solely for the purpose of permitting the joinder
of such outsiders as co-defendsnts to a cross-complaint.l27 However, the
wording of the amendment, sllowing & cross-complaint "ageinst any person,
whether or not a party to the original action,” was unnecessarily broad.
The state supreme court, ignoring completely the legislative history of the
smendment as contained in the Law Revision Commission report, gave the new
language a literal comstruction, thereby ilncreasing the scope of cross-
complaints well beyond that intended, and even beyond that permitted in
other jurisdictions with the most liberal joinder rules.l28

Because of the bizarre menner in which the scope of section LL2 was
expanded, it is not surprising that meny important procedural matters
regarding the rights and obligatione of the perties to a cross-action were
not spelled out. As & result, there are a number of situations which give

rise to confusion and potential injustice and vhich necessitate further

revision.

126. See pp. 52-54, supra.
127. See ibid.

128. Friedenthal, The Expansion of Joinder in Cross-Complaints by the
Erroneous Interpretation of Section #42 of the California Code
of Civil Procedure, 51 Calif., L. Rev. 494 (1963].




The Scope of Crosg-Complaints Against Non-Pleintiffs

In cases decided prior to 1957, it was held that a claim by defendant--
alleging that, if he was held liable on the original complaint, he would be
entitled to indemnity from a third person--met the transactional regquirement:

29

of section hh2.l As already noted, however, at that time such a cross-
complaint could only be pursued against a person who was slready & party to
the action. After the 1957 amendment, it was held that such a cross-complai
could be brought against an outsider, thus estsablishing an impleader procedu
as broad as that permitted in most modern jurisdictions.lso It is clesr,
however, that the 1957 amendment was never intended to go so far. Indeed,
the Law Revision Commission, which drafted the amendment, specifically
rejected a proposed separate impleader provision as being beyond the scope
of its study.l3l The rejected proposal, which made the right of impleader
subject to the discretion of the trial court, followed Federal Rule 1k in

carefully spelling out the rights and cbligetions of the parties regarding

129. 8ee, e.g., Atherley v. MacDonald, Young & Nelson, Inc., 135 Cal.
App.2d 383, 287 P.2d 529 (1st Dist. 1955).

130. The Californis Supreme Court specifically so held in Roylance v.
Doelger, 57 Cal.2d 255, 368 P.2d 535, 19 Cal. Rptr. T (1962).

131. See Friedenthal, supra note 128, at 496-96.
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such & claim once i1t was permitted. 3 For example, the third party was

expressly treated as a defendant on an ordinary c¢laim, with 21l the same

rights and duties, including the power to bring his own eounterclaims, cross-

complaints, and impleader claims. In sddition, he was given the power to
challenge the right of plaintiff to collect from defendant so as to protect
himself from eny collusion between them as to plaintiff's initial right to
recover.

By misinterpreting the 1957 amendment to section 442, the Californis
courts set up an ebsolute right of impleader without any details regarding
the rights and obligations of the parties other than those which apply
genersally in cross-complaint situations and which, as already noted, are
not at all clear. It would seem desirasble to revise section k2 at least
to provide a safeguard agelnst collusion in impleader situations.

The broad interpretation of section 42 also permits defendant to file

& cross-complaint agminst an cutsider even in & non-impleader situstion.

132. The text of the proposal read as follows:

§ 4L2a. Before the service of his answer a defendant mey
move ex parte or, after the service of his answer, on notice
to the plaintiff, for leave ms a third-party plaintiff to serve
a summons apnd complaint upon a person not a party to the action
who is or may be liable to him for all or part of the plaintiff's
claim against him. If the motion is granted and the summons and
complaint are served, the person so served, hereinafier called the
third-party defendant, may assert any defenses which he has to the
third-party complaint or which the third-perty plaintiff has to the
plaintiff’s claim and shall have the same right to file s counter-
claim, cross-complaint, or third-party complaint as any other
defendant. If the plaintiff desires to assert against the third-
party defendant any clsim which the plaintiff might have asserted
agalnst the third-party defendant had he been joined originally
ag a defendant, he may do so by arn appropriate pleading. When =
counterclaim or cross-complaint is filed against a party, he may
in like manner proceed against third parties. Service of process
shall be had upon a nevw party in like manner as is provided for
service upon & defendant.
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Assume, for example, that plaintiff brings suit for injuries received vhen
his car was struck from behind by defendant's automobile and that defendant
receilved injuries at the same time when his vehicle was struck from the side

by a third car. Defendant mey bring a cross-complaint sgainst the driver of

the third vehicle even though he was not made a co-defendant in the original

complaint.
133

Under Federal Rule 13(g), such a cross-claim is not permitted.
Presumably, the reason is that it would be wnfair to & third party to force
him to try a case in & federal court where the subject matter jurisdiction
or venue would normally be improper. It is important to note that
severance of the cross-claim for trial would not be of help in alleviating
such unfalrness since the eross-claim would still be heard in the court
vhere the action was filed. On the other hand, even though defendant may
not file a cross-claim against the third rarty, defendent may, if otherwise
possible, file & separate suit against the third party in the court where
the original suit is pending, in which situation the two cases mey be
consolidated. The federal rule rermitting impleader is an exception to the
general rule against claims against third parties slone; impleader is
Justified by the fact that the need to protect defendent from inconsistent
liability outweighs any unfairness to the third party who may be ecalled
upon to litigate the case in a court where it could not be brought as an
independent action.

Caelifornia section 442 makes no allowances for any unfairness that
might result to a third party who is sued in a court where, under the venue

laws, an independent action could not be maintained sgalnst him., The

133. See United States v. Zashin, 60 F. Supp. 843 (E.D.N.Y. 1958); Comment,
46 Calif. L. Rev. 100, 104 & n.2k (1958).
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situation is not as acute as it might be in the federal courts where the

forum may be in g different state. Nevertheless, California covers a large

area, and great inconvenience may result if a person is required to fight an

action five or six hundred miles from his home. Furthermore, unlike actions
in the federsl courts which normslly must involve more than $10,000,1
California cases way seek any amount no matter how small. A third party
may well default on a cross-complaint involving only a few hundred dollars :

rather than become involved in litigation in a distant county. The moet

3%
135

satisfactory way to control the situation would not seem to be enactment of

strict limitations on cross-complaints; instead the courts, in addition to

their power to sever causes of asction for triel, should be given the discretic %

to transfer a severed cause to another county for trial as an Independent

action. Where the advantages of a unified trial are outweighed by the

inconvenience to a third party, the means should be aveilable to rectify any

harm not only by severance of the cause against him but also by permitting ;

the severed cause to be tried in the most convenient forum. !

Suppose a defendant not only has a cause of action against a

Cross-Coqplaints and Joinder of Causes

co«defendant which meets the transasctional requirements of section hha, but

also another unrelated cause of action against him as well. The second

cause may not be joined in the cross-complaint even though, had the

134,
135.

See 28 U.S.C. §§ 1331, 1332 (1964).

The California requirements for subject matter Jurisdiction are
discussed in 1 Chadbourn, Grossmen & Van Alstyne, California Pleading,
§§ 51-54 (1961), and in 1 Witkin, California Procedure, Courts,

§§ 70-107 (1954).
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cross~-complainmt brought his action independently, he could have joined both
causes under section 427. Once again the procedure rules place & litigant
in 8 dilemme; the cross-complainant must decide either to pursue his
cross-complaint alone, knowing a separate action will be necessary later on
the other cause, or to forgo the croas-complaint end bring all his causes
together in one separate action. Modern procedural systems elesewhere, such
as the federal rules, permit any litigant, once he has filed a valid
cross-claim or impleader claim, to join with it any other claim he has
ageinst the adverse party.136 This rule does not have an overall
substantial impact since the number of situations is small indeed where one
party has more than one claim agsinst another, particularly claims which are
factually unrelsted. But in the few situations where this does occur, the
advantages to the litigents and the court mey be substantial. This is
especially true of impleader situations where s defendant risks inconsistent
verdicts against himself if he elects to bring his cause of action
independently.

It seems clear that the law should provide that, once a party has
pleaded a valid cross-complaint against a third person, he should be
vermitted to join all other claims he has against that person. It is
important to remember that, even if a rarty is allowed to join all of his
claims, the court mey sever any claims or issues for trial when justice so

requires,

136. See, e.g., Federal Rule 18{a) guoted supra at 19, and K.Y.C.P.L.&R.
§ 601, quoted in note 15, supra at 9.
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Rights and Duties of a Person Against Whom

a Cross-Complaint Has Been Filed

On their faces, sections 438 and 442 are limited to use by defendants.
This reises the question, already discussed with respect to plaintiffs,
whether a person against whom a cross-complaint has been filed may himself
£ile a counterclaim or a cross-complaint. As noted previously, the few
cases which discuss the matter give opposing views 137 although sound logir
would seem to dictate that such countersuits should be permitted. Surely a
litigant should not be denied the right to bring an impleader action, thus
exposing him to the possibility of inconsistent verdicts. A similar probile:
exists regarding & plaintiff against whom a counterclaim unrelated to his
complaint bas been filed. It would be extremely unfair to expose plaintiff
to the poesibility of double liability because he cannot allege an impleade:
claim.

Even in a non-impleader situastion, it is unjust to deprive a party of
the right to have all related claims brought in a single action merely beca:
the ceuse against him srose as a countersuit and not in an independent acti:
Section 442 should be revised clearly to permit any person egainst vhom a
cross-complaint has been filed to bring any counterclaim or cross-complaint
which he would have been permitted to bring had he been sued in an independ
proceeding and, indeed, to require him to assert any compulsory counterclair

he might have.

137. See p. 5%, supra.



Mandatory Cross-Complainis Against Third Parties

Since a cross~complaint in California must, by definition, have a subjec’
matiter connection with plaintiff's original cause of action, the gquestion
arises why all cross-complaints should not be mandstory, perticularly in
light of the previous conclusion that cross-complaints against plaintiffs
should be compulsory.

However, there are sound reasons for distinguishing cross-complaints
against a plaintiff from those against co-parties or outsiders. 1In the

latter situation, the rarties are not as yet adveree; potential claims among

them may never be pressed simply because they prove unnecessary or because
they are unlikely to succeed. But if a 1litigant is forced to an early cholce
of asserting a elaim or forever waiving "it, he will be disposed to add it to
his pleadings, slong with eny neceasary defendants, just to be safe.

Furthermore, the insertion of a nevw party intc a controversy may dramatically

change the character of the action. For example, a small-scale suit by the
Purchaser against the seller of an allegedly defective electric toaster may
be converted into an importent test cese if the seller cross-complains
agalnst the manufacturer which iz a huge industrial corporation. The latter
may feel impelled for publie relations purposes to put time and money into

& case in which the retail purchaser is involved although it would nct do so
in an independent action solely between itself and one of its dealers. On
balance, a rule making all cross-complaints mandatory would not seem to have

sufficient advantages to cutweigh the potential harm it might cause.



PART ITI: SUMMARY AND RECOMMENDATIONS
BASIC PRINCIPLES FOR DECISION

A number of the problems discussed in Parts T and IT could be alle-
viated by changes in the wording of the individual statutes regarding
Joinder of parties and causes, leaving intact the basic framework of
Joirnder as it now stands. It seems clear, however, in light of the in-

consistency, lack of coherence, and confusion among the various provisions, i

that it is vital to engege in an overall revision of the joinder regula-
1
tions based on a conaistent set of principles. 3 These principles, as

developed from the foregoing discussions, are summarized below.

Uniform procedursl treatment

One uniform set of procedures should be applied to every situation

where one perscn filee a cause of action againgt another so that, regard-

less of whether they were original parties or not, the person filing the

cause and the person against whom it is filed will be treated as plaintiff

and defendant, respectively, with all the cbligations and rights that they

would have had had the cause been instituted in an independent lawsuit.

a. Adherence to this basic principle would eliminate most of the
practical problems of current Californis Jolnder practice regarding counter-
claims and cross-complaints. Often it is fortuitous whether or not a
person sues or is sued on a counterclaim or cross-complaint rether than

in an independent action. It may simply involve a race to the courthouse.

138. For an example of how problems may arise from piecemeal revision of
current provisions, see discussion at 36-38, supra,’ of the bill recently
introduced in the California Senste regarding proposed mandatory joinder
of claims.
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Surely there is no reason to treat parties to & counterclaim or cross-
complaint differently than they would have been treated in = separate sult.

b. The following alterations of current practices would occur:

(1) Persons against whom a counterclaim is alleged would be required
to answer. They would be permitted to file any counterclaims or cross-
complaints they might have, and they would be bound by compulsory counter-
claim rules.

(2) Persons against whom a cross-action is filed would clearly be
allowed to file their own counterclaims and cross-actions and would in
addition be subject to compulsory counterclaim ruies.

(3) Persons who file a counterclaim or cross-sction would be permitted
and required to join any additional persons whom they would have been
permitted or required to join had their cause been dlleged in an independ-
ent action.

(4) Persons who file a counterclaim or cross-action would be bound
by any new provisions requiring mandatory joinder of causes of action.

c. These changes would eliminate the absurd procedural distinctions
that now exist between counterclaims and cross-complaints. They would
permit persons against whom such causes were filed to file cross~-complainte
in impleader to avoid the possibility of inconsistent verdicts. They
would eliminate the dilemms of a party who mst now choose between a
counterclaim against his adversary alone and an independent suit against
all persons liable to him on his cause of action. And they would eliminate
a similar dilemme of a party who must now choose between a cross-complaint

alleging only those causes of asction factually connected to a cause already
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alleged in the suit and an independent action in which all joinable causes:
against defendant mey be alleged. 1In addition the changes would force
factually related claims between adverse parties to be joined in a szingle

case.

Permissive joinder of claims and counterclaims

A plaintiff in his complaint should be permitted to join all causes

of action he has against a defendant; a defendant, along with his answer,

should be permitied to file a pleading, known as a countercleim, setting

forth any causes of action he has against a plaintiff.

a. This principle is intended to apply to parties to counterclaims
and cross-actions as well as to parties to an original complaint. There is
little reason to require adverse. partles to engage in multiple lawsuits.

If appropriate, ceuses of action msy always be severed for trisl.

b. The following alterations of current practices would occur:

{1) The current categorical approach to joinder of causes by plaintiff
would be abolished.

{2) A defendant could file against a plaintiff causes which today
meet neither the counterclaim nor cross-complaint requirements.

{3) All claims by defendant against plaintiff would be denominated
"ecounterclaims,” thus harmonizing the nomenclature with that used in
virtually every Jurisdiction outside Ealifornia.

¢. Under present law, plaintiff can already join many factually
unrelated claims against defendant, and defendant, in turn, can countersue
on many csuses not related elther to each other or to causes alleged by

plaintiff. The rules which prohibit joinder of all causes which the
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;

rarties have against one another are arbltrary and inconsistent. From
a practical point of view, few causes are prohibited; but the rules

engender considereble confusion and lesd to meaningless litigation on ?

technical points.

Compulsory joinder of claims and counterclaims

When one person files a cause of action against another, and either

of them has an unpleaded cause of action against the other arising from

the same transaction or occurrence as the cause filed, then such anpleaded

cause must also be filed in the action; otherwise it should be deemed

walved and gll rights thereon extinguished.

@. This principle is based on the premise that time, effort, and
cost will be saved if all factually related causes between adverse parties ‘
are brought in a single proceeding. This premise has already been accepted §
to the extent that the compulsory counterclaim statute applies.

b. The following alterations of current practices would ocecur:

(1) For the first time plaintiffs would be required to join related
causes of action.

(2) Defendants would be required to join related causes whick are
not now mandatory because they qualify only as cross-complainte and not
88 counterciaims.

¢. There is no reason why current cross~complaints by defendants
against plaintiffs, which do not quallify as counterclaims, should not be
subject to compulsory Joinder rules. The major restriction on counter-
claims--the "defeat or diminish" requirement--has no relationship whatso-

ever to the policy underlying the compulsory joinder of factually related

claims and should not govern its application. |
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The policy of compulsory joinder applies to plaintifffs causes as
well as to those of defendant. Unlike other jurisdictions which take a
broad view of the scope of a cause of action, compulsory joinder is not,
in fact, accomplished in California by operation of the common law
principles of res Jjudlcata. Thus a specific provision for compulsory

Joinder is required.

Permissive filing of claims agminst co-parties or strangers

Whenever & party is sued on a cause of action arising out of the same

transaction or occurrence, or affecting the same property, as an wnpleaded

cause which the party has against either a non-adverse party or a stranger

to the lawsuit, he should be permitted, along with his answer, to file a

pleading setting forth his cause and bringing any such stranger into the

lawsuit; such a pleading should be denominated a cross-claim.

a. This principle, except for nomenclature, has been completely
accepted in California by the courts' broad interpretation of the current
cross-complaint statute.

b. Current practice would be altered only to the extent that the
many statutory provisions now relating to 'cross-complaints" would need
revision.

c. The value of a clear delineation between claims by defendant
against plaintiff and claims by defendant against a co-party or stranger
cannot be denied. The current confusion between counterclaims and cross-
complaints by defendant against plaintiff must be eliminated. The above
principle would abolish the current "cross-complaint,” and give the title

"eross-claim”" only to pleadings filed against & non-adverse party; this

76w



()

o

is in line with nomenclature used in almost all jurisdictions ocutside
California.

It should be noted, however, that many provisions in the California
codes now refer to "cross-complaints,” and each such provision would have

to be studied to determine precisely how it should be amended.

Impleader glaime for Indemnity

A party against whom a cause of action has been filed should clearly

be permitted to file as a cross-claim any impleader claim for indemnity

which he has ageinst a third person; however, the third person should be

protected from collusion by beling afforded the opportunity directly to

contest the liability of the person who filed such cross-claim.

a. Californie courts have already held that impleader claims meet
the "transaction and occurrence” test embodied in the cross-complaint
provision. They 4id so erroneously, however, misinterpreting wording
which was not intended to go sc far and, hence, which did not provide any
eafeguard against possible collusion that can occur in such a case.

b. Current practice would be altered to permit a third party to
claim that the person who seeks indemnity from him is himself not liable
on the cause for which indemnity 1s sought.

c. A separate section dealing specifically with impleader would seem
desirable to make clear the extent to which it exists and any special
procedures which it involves. Federal Rule of Civil Procedure 1U4 provides

a model for such a separate provision.
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Severing of causes or issues for trial

Whenever a lawsuit involves multiple causes of action, the court should

have broad discretion to sever causes or issues for trial. When & non-

impleader cross-claim brought solely against a stranger to the action is

severed, the court should have power to transfer such a claim to a more

convenient forum for trial as an independent action.

a. California law already provides for severance in the court's
discretion. There are, however, & variety of clauses giving such power
in specific cases in addition to a provision with general application.
Retention of but one clear-cut, cmnibus provision would seem desirable.

California law does not permit part of a case, although severed from
the rest, to be transferred to & separate court. In the special case
where the suit is brought only against third rersons, in non-impleader
situations, the only Justification for joinder is unity for trizl. This
purpcse fails when severance occurs and, if the cause 1s otherwise in an
inconvenient forum, transfer should be allowed.

b. Current practice would be altered in that, under the narrow
circumstances described, a severed portion of an action could be sent to
another court to be treated as an independent lawsuit.

¢. Under current law, a stranger toc an action may be joined therein
on & cross-complaint even though he lives many miles away and the cause
against him, if brought independently, would have had to have been filed
in & county much more convenient to him. If such a cause is severed, it
is only just that the court, in its discretion, be allowed to transfer

the cause.
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Special set-off provisions

The statutes should retain the substance of special set-off provisions

to the extent that they prevent one party from taking advantage of ancther

through tactical manipulations.

Sections 368 and 440 of the Code of Civil Procedure now prevent a
party from avolding counterclaims merely by transferring his own cause to
8 friend who files the suit in his own name. In addition section 440
prohibits one party from taking advantage of an adversary by waiting until
the statute of limitations runs on the latter's cause before filing his
owt., If a full-secale reform of current jolnder of provisions takes place,
these provieions will need revision; but thelr substance should be

retained.
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PROPOSED LEGISIATION

[This material will be prepared at a later date.]
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