#36.24 8/2k/70
Memorandum 70-79

Subject: Study 36.24 - Condemnation {The Right to Take~-"More Neceasary"
Public Use)

At the July 1970 meeting, the Commission directed the staff to revise
certain of the sections to be added to the tentative statute relating to
the "more necessary" public use problem and to resubmit all the sections
for Commission consideration. We have accordingly reworked these sections
making substaptial cbanges in both erganization and content. (See Exhibit
II - yellow).

Section 450 1s substantively the ssme as the section the Commission
approved at the July meeting. The Conment to the section has, however,
been revised to indicate more completely the suthority for the definition.

Section 451 is also substantively the same as the section the Commis-
sion approved at the July meeting. Again, however, the Comment to the sec-
tion has been revised to provide greater assistance.

Former Section 453 is remumbered to 452, BPBoth- the stetute and Com-
ment are the same as approved in July.

Former Bection 452 is remumbered to 453. We felt that this section
should be stated in direct conjunction with new Section 454. Section 53
is the same as approved in July; however, the Comment has been revised to
help make clear the relation of this section to Section 45%.

Former Section 455 is remumbered Section 454. In July the Commission
directed the staff to reexamine this section to deterﬁdne whether it re-
enacts existing law. We believe that it does. Section 454 is based on
the last sentences ipn subdivisions (3) of Sections 1240 end 1241 of the

Code of Civil Procedure. These respective sentences read as follows:
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1240. The private property which may be taken under this
title includes:

* * * . * *

(3) Property appropriated to a public use; . . . . But
property appropriated to the use of any county, city and county,
incorporated city or town, or muniecipal water district, may not
be taken by any other eounty, city and county, incorporated city
or town, or municipal water district, while such property 1s so
appropriated and used for the public purposes for which 1t has
been so appropriated. :

1241. Before property can be teken, it must appear:

* * * * *

(3} 1If already appropriated to some public use, that the
public use of whieh it is to be applied is & more necessary
public ugse . . . .

But private property appropriated to the use of any county,
city and county, incorporated city or town, or manicipal water
district or irrigation district, or tramsit district, or rapid
transit district, or public utility district, or water district ,
may not be taken by any other county, city and county, incorporated
city or town, or mmnicipal district, or irrigation district, or
transit district, or rapid transit district or public utilit
district, or water district, while such property is so appropriated
and used for the public purposes for which it has been so appropri-
ated. ([Emphasis added.]

To the best of our knowledge, Section 45k is substantively identiecal to
the former law. Obviously, Sections 1240 and 1241 were not themselves
consistent. For example, Section 12L1 lists five kinds of public entities
whose property is protected from their counterparts that are not included
in Section 1240. (We have underccored these additional entities.) The
discrepancy between Sections 1240 and 1241 seems to be unintentional and
merely the result of cereless statutory drafting. Moreover, the sections

bave been treated as interchangeable. See City of Beaumont v. Beaument

Irr, Dist., 63 Cal.2d 291, 46 cal. Rptr. 465, 405 P.2a 377 (1965); County
of Merin v, Superior Court, 53 Cal.2d 633, 2 Cal. Rptr. 758, 349 P.24
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526 (1960). We have conformed the list in Section 454 to the longer list
set forth in Section 1241.

Both Sections 1240 and 1241 refer to takings of private property
appropriated to the use of certain public entities. In drafting Section
45k, we eliminated the modifying word "private” becsuse we believe it is
meaningless here. Again, we do not know what, if anything, was originally
intended in the use of the word "private." It is clear, however, that these
sections are not limited in application to property privately owned but

appropriated to public use. See City of Besumont v. Beaumont Irr. Dist.,

supra (property owned by irrigation district may not be condemned by city);

County of Marin v. Superior Court, supra (county road may not be condemned

by municipal water district}.

In the City of Beaumont case, the property the city sought to condemn

was public property owned by an irrigetion district. The city contended
that Section 1241 referred only to "private property,” and, hence, did not
apply to or protect the district's property from condemnation. The (Calil-
fornia Supreme Court rejected this contention and clearly held that the
term "private property" in both Sections 1240 and 1241 refers to property
owned by public agencies as well as by private persons or corporations.

See City of Beaumont v. Beaumont Irr. Dist., supra 63 Cal.2d at 295-296.

Finally, both sections prohibit takings "while such property is so
appropriated and used for the public purposes for which it has been so
appropriated.” The implication is that the property must not only be appro-
priated to but also in actual use for the proper purposes. However, such

is not apparently the rule applied. The Court of Appeal has stated that:
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Memorandum 70.79 ~  EXHIBIT I

3 1240, Property subject to bs inken
The private property which may b taken under this title includes:
1. Private property.

- 1. All real property bolonglug to any persan:
2, Siate Jands; sxeinsion,

2. Lands belonging to this state, Including tide and submerged [ands, not

within the corporate i'mits of any clty, or city and county, or to sny ecounty, -

corporsted city, or city and connty, village or town, not appropriated to some public
use; provided, that all * * * 16th and 36th sections, both surveyed and uog-

aurveyed, owned by the stata or the United States, which may row or may here-
after be included within the excerior boundaries of -a national reservatiom, or of
A -reserve, oF within the exterior bounderies of lands withdrawn from publie entry,

stinll be and hereby are withkeld from the operation of 1hls title and shail nol
be condomned as agalist the state or the United States; . .-

& Property appropriated to publie uss.

& Property appropriated to pubile mse; but such property shall not be ttken
onleas for & more necessary public usc than that ¢o which it has alvoady been
appropriated; provided, that where any such preperty has boen a0 appropriated
by Wy individusl, firm or private corporation, the use thereof for a state highway
or a public strect or highway of the stebe, or a county, city and county, or in-
corporated clty or town, Joint highway district, or the use thereof by the siate
or a county, ¢ity and county, incorporsted city or town, jeint highwoy distriet,
or frrigatlen or munleipal water distriet, for the same publie purpose te which
it kas been s0 appropriated, or for aay other public purpcse shall be deemed
more necessary uses than the pubile use to which sach property has slready been
appropriated; end provided further, that whewe property already appropriated
to a public use ov purpose, by any peorsen, firm or private corporation, Is sought
to be takem by the atate, a county, city and coonty, incorporated elty or town,
Joint highway district, frrigation or munlcipal water district, for another public
use or purpose, which 1s consistent with the continuoree of the use of speh
property or smme portion thereot for, such existing purpose, to the same extent
a8 gpch propoerty iz then used, or to a Jess or wodifled extent, then the right to

. use such property for such proposed publie pwipose, in common with suech other

use oF purpose, oither as then existing, or to a less or modifled extent, may be
token by the state, such county, clty ard coanty, incorporated eity or town, joint
highway dlstriet, or frrigation or municipal water disirlet, and the court may
fix the werma end condliions upon which such properiy may bBe so taken, snd the
manner and extent of the uze thereof for each of such public purposes, and may
order the removs] or relocation of any structures, or improvements therein or
thercon, 8o far a8 may be reguired by such common nse. But property appropriated
to the use of any couniy, city and county, incorporated city or town, or municipal
watcr district, may not be taken by any other county, clty and county, Incorporated
city or town, or mumnicipal water dlsirict, while such property ks so approprinted
and used for the pablic purposes for which it has been sp appropristed.

4. brrigatlos district properly.

4. Property appropristed to any public use by any ireigation district, may be
taken by another Irrigation dlstrict for another poblic use and purpese, which is
consistent with the wse ef soch property for sueh oxiating prrposea to the same ex-
tent a3 such property iw then used; provided, that fhe right to auch Jimited uvse in
common shall include the right to exlarge, change or Improve the property so taken;
provided further, that such enlargement, change or ‘mprovement shall not inder.

o fere with the original use or any necessnry extension or enlargement of such use.

8. Public utilily Sranchises asd property.

8. Franchises for any public utllty, and ali kinds of pmperty of any nature
whatsoever used, elther during the existonce of or at the termination of sald
franchise, to supply and furnish the secvice of ench public utility, but such fram-

chlse or property shall not be taken except for a more necessary public use,
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CODE OF CIVIL PROCEDURE § 1240

8. Rights of way, . -

8. All righteol-way for any and all the porpeses wmentioned in Rectlon 1288,
and any and sl structures snd improvements on, over, aeross or aiong such
rights-of-way, and the lands held or ustd in comnection therewith shail be subject
to be connected with, eroxsed, o intersected By or embraced within any other
right-of-way or Improvements, or structures thereon. They shall nlso be mubject
to a lNmited wse, in common with the owner therest, when necessary; but such
uses, crossings, interscetions, and conections shail be made in manner most com--
patible with the greatest public benefit and least private {njury,

1. Private property not enumerated.

7. Al classes of private propecty poi enumorated may be taken for publie use,
when such taking Is authorized by iaw. ’

& Condemnallen af State property.,

8 Proceedings to condemn lenda belonging to thia state are herchy authorized,
and must b2 waintaised and condected la the same manner ge are other condemaa-
thokr proceedings provided for in thiz title; exeept, that in such Proceedings the
sgrmons and s copy of the complaint must e served on the Governor, Attorney

Gertal,and * * ¢ the State Lands Cormission of this state.

§ 1241, Prerequisites

Before property can be taken, 1t must uppear: .

1. That the use to which It is to be applied 18 a use authorized by law;

2. That the takiag is BECEsSAry to such use; provided, when the board of a
asnitary distrlet or the board of divectors of an lrrigation distrlet, of & trensit
district, of & rapid transit distriet, of a publie nility distrlet, of a county sanitation
district, or of a water disirlet or the kglslative body of a eounty, city and esonty,
or fn Incorporated ecity or town, or the governing board of & schoo! dfstriet, shal,
by resolution or ordinance, adopted by vote of twwo-thirds of all its members, have
found and determined thut the publle Intercst and necessity require the acgnisition,
construction or completion, by such county, ity and county, or incorporated city
or town, or school distrlet, or sanitary, frcigntion, transit, rapid transit, publie util
ity, county sanitation, or water district, of any proposed publle utility, or any publle
Improvement, and that che Eroperty described Inm such resolution ar ordinance s
nhecessary therefor, such resolution or ordinance shall be conuclusive evidence; {a) of
the publle necessity of such projrosed public utillty or pablie Improvement; {b) that
such property is pecessary therefor, and {c) that such proposed public utility or
public improvement is planned or loegted in ile manser which will be most com-
patible with the greatest public pued, and the least private Injury: provided, that
sald resolatlon or ordinance shall not be such conclusive evidence in the case of
the taking by any conniy, ¢ity and county, or Incorporated clty or town, ar schoal
disixict, or sanitary, frrigution, transit, rapid transit, pubHe utllity, connty sanica-
tion, or water distriet, of property tocated ouiside of tho territorlal Nmits thereof,

3. Tt atready appropristed to somme pubiic use, that the public use of which it is
to be mpplied 18 & more necessary publle use; provided, that where guch property
has been w0 appropristed by sny individual, finn or private corporation the use
thereof for & public street or highway of the State, a county, city and connty, or
any {ncorporated city or town, or Joblit highway district, or the use thersof by the
State, & county, city and COURLy, oF Any incorporated ciiy or towsn, or jolnt high-
way district, or 4 munteipal water distriet or an frrigation disteict, a transit dis-
triet, & rapld transit district, n publie utility disteict, or & water distriot for the
Bame purposes to which It has been gppropriaterd or for any publlie purpase, shatl
be deemed 5 more RéCessury use than the public use to which such property has
been already approprigted; and provided, further, that property of any charaeter,
whether already appropristed to pablic use or pot, including ail rights of any na-
ture in water, owned by any persos, firm or private corporation may be taken by a
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' CODE OF CIVIL PROCEDURE - § 1241

eounty, city and county, or any incorporated ety or town or by a municipal water
district, or an ircigation district, a tronsic district, 8 rapld transit distriet, a publie
utility district, or a water distriet, for the purpose of supplying water, or electricity
for power, lighting or beating pourposes to such tounty, city and county, or in-
corporated c¢ity or town, or munieipal water distriet, or an Irrigation distrief, a -
tranatt distriet, & vapid transit distriet, a publie ntiilty district, or B water distrlet,
or the Inhabitants thereof, or for the purpese of suphlying any other publle utllity,
or for any olher pudlle use, And such taking mey be made, either to furnlsh &
seperate and distinct supply of such water, and such electrielty for power, light-
Ing or heating purposes, or to provide for any such separate and dlstinet other
poblie utillty or other pnblic use: to furnish such & supply or provide for any such
other public utility or other public use in conjunction with any other supply or
with any other publie utillty or other pablic use that may have been theretofors
provided for or that may therezfter be provided for in so supplying or providing
for soeh county, city and county, or Incorporated city or tovrn, or mumleipal water

- Mistrict or an irrigation district, 8 transit digttiet, a repid transit distriet, & pobile

uillity district, or & water district, or the inhabltants thereof: or in eonjunction
with any other supply or with any other pablie utility or other public use that may
have been theretofore determined upsn or that way theresfier be determined upen
in accordance with law by the peaple of any such county, city and county, incorpo-
rated clty or town or municipal wsater district or an irrigation district, & transit
district, a rapid transit district, a poblic utiiity distriet, or 3 water district. Noth-
Ing herein contained shall be construed as i any way limiting sneh rights as may
be given by any other law of this Btate to counties, citles and esunties, incorporated
eltles or towns or wunicipal water districts or ireigation districts, transit districts,
repid transit districts, public utility districts, or water distriets.

But private properiy anproprinted to the use of any county, city and county, in-
corporated city or town, or municipal water district, or frrigation district, or transit
district, or rapid transit distriet, or public otility digirict, or watey distriet, may
Bof be taken by any other county, city and couniy, incorpornted ¢ty or town, op
munleipzl Astrict, or freigation district, or transit district, or rapid traosit distriet,
or publie utlity district, or waker district, while such property 19 so appropriated
ead uscd for the publie purposes for which it has been so appropriated.



Memorandum 70-79

EXHIBIT I

COMPREHENSIVE STATUTE § 450

Tentatively approved July 1970

Division 4 - The Right to Take

CHAPTER 8. MORE NECESSARY PUBLIC USE

§ 450. "Property appropriated to a public use"

450. As used in this chapter, "property appropriated to a
public use" means property either already in use for a public
purpose or set aside for a specific public purpose with the

intention of using it for such purpose within a reasonable time.

Comment. Section 450 defines "property appropriated to & public use”

in accordance with prior Californis decisions. See East Bay Mun. Util.

Dist. v. Lodi, 120 Cal. App. 740, 750-758, 8 P,2d 532, (1932). The

general concept of "public use” is discussed in connection with Section
30C. ©See Section 300 and Comment thereto. It should be noted that Appro-
priation to & public use does not require actual physical use, but mey be
satisfied by formal dedication or facte indicating a reasonable prospect

of use within 8 reasonable time. See e.g., Woodland School Dist. v, Wood-

land Cemetery Ass'n, 174 Cal. App.2d 243, 34k P.2d 326 (1959)(property

formally dedicated but not yet used by corporation for cemetery purposes);

City pf Los Angeles v. Los Angeles Pac. Co., 31 Cal. App. 100, 159 P. 392

(1916) (property assembled by electric reilway for planned subway).

wl-




Memorandum 70-7% COMPREHENSIVE STATUTE § 450

Tentatively approved July 1970

Moreover, property may be appropristed to a public use even though it is

owned by a privete individusl or eorporation. E.g., Woodland School Dist.

v. Woodlend Cemetery Ass'n, suprs; City of Los Angeles v. Los Angeles Pac.

Co., supra. Conversely, property may be owned by a public entity but not
be so appropriated, and, hence, be subject to condemnation without a show-

ing that it will be appropriated to a "more necessary" use. Deseret Water,

0il & Irr. Co. v. State, 167 Cal. 147, 138 P. 981 (1914), rev'd on other

ounds, 243 U.8. 415, and 176 Cal. 745, 171 P. 287 (1917).




Memorandum 70-79 COMPREHENSIVE STATUTE § k451

Tentatively approved July 1970

§ 451. Property appropriated to a public use may be taken only Ffor more
necessary use

451. Except as provided in Section 471, property appropristed
to a public use mey be taken by eminent domain only for a more

necessary public use.

Comment. Section 451 retains the general rule formerly set forth in
Code of Civil Procedure Section 1240(3) and repeated elsewhere. This rule
Prevails over the general authority granted elsewhere to a number of con-
demnors to condemn property "whether the property is already devoted to
the same use or otherwise.” See, e.g., Harb. & Nav. Code § 6296. The
rule is given much greater specificity in the succeeding sections in this
chapter. as well as numerous provisions in other codes. See, e.g., Health
& Saf. Code § 8560 (no railroad, street, or utility line may be laid
across dedicated cemetery without consent of cemetery authority). The
introductory clause of Section 451 recognizes the exception for takings
for a use that will be wholly consistent with the existing use, See Sec-

tion 471 end Comment thereto.




Memorandum T0-79 COMPREHENSIVE STATUTE § 452

Tentatively approved July 1470

§ 452. Use by state more necessary than other uses

452, Except as otherwiee provided by statute:

(a) Where property has been appropriated to a public use by
any perscn other than the state, the use thereof by the state for
the same use or any other public use is a more necessary use than
the use to which such property has already been appropriated.

(b) Where property has been appropriated to a public use by
the state, the use thereof by the state is a more necessary use
than any use to which such property might be put by any other

person.

Comment. Seetion 452 broadens somewhat the general rule stated under
former Code of Civil Procedure Section 1240 and Government Code Section
15856 (Property Acquisition Law}. Section 1240 formerly provided & state
priocrity over private ownership and Section 15856 provides an absolute
priority for all acgquisitions under that statute. Section 452 embraces
state acquisitions under other authority, most notably by the Department
of Water Resources and the Department of Public Works. The exception
clause recognizes that specific exemptions may be stated elsewhere. E.z.,
Health and Safety Code Section 8560 (no street may be laid across existing

cemetery without consent of cemetery authority or plot owners),

.




Memorandum 70-T79
COMPREHENSIVE STATUTE § 453

Tentatively approved July 1970

§ 453. Use by public entity more necessary than use by octher persons

453. Except as otherwise provided by statute:

(a) Where property has been appropriated to a public use by
any person other than a public entity, the use thereof by a public
entity for the same use or any other public use is a more necessary
use than the use to which such property has already been appropri-
ated,

{b) Where property has been appropriated to a public use by a
public entity, the use thereof by the public entity is s more neces-
sary use than esny use to which such property might be put by any

person other than a public entity.

Comment. Section 453 is similar in substance to former Code of Civil
Procedure Section 1240(3), except that Section 453 embraces all public
entities. Thus, for example, Section 453 includes school districts which
formerly were not included.

The preference under Section U453 is not merely one of public owner-
ship over private ownership for the same use but includes any use. Thus,
for example, a public entity may condemn the easement of s privately owned
public utility not merely to perpetuate the utility use in public owner-
ship but also to provide some separate and distinct use. The introductory

clauge recognizee that specific exceptions may be legislatively declared




Memorandum 70-79
COMPREEENSIVE STATUTE § 453

Tentatively approved July 1970

elsewhere. Cf. Govt. Code §§ 26301, 37353 (county and city, respectively,
may not provide public course by condemning existing privately owned golf
course). Perhaps the most notable of these execeptions are contained in
Section 454. Under the latter sectlon, property appropriated by any per-
son to the use of certain public entities is protected from subsequent
appropriation by certain other public entities. See Section 454 and Com-

ment thereto. See also Mono Power Co. v. City of Los Angeles, 284 Fed.

78% (9th Cir. 1922){city precluded by former Code of Civil Procedure Sections
1240(3) and 1241{3)--nov Section 45h--from condemning property appropriated

to use of other governmental entities by private corporation).

B




Memorandum TO=T2
COMPREHENSIVE STATUTE § 45k

Staff recommendation

§ 454, Property appropriated to a public use by cities, counties, or
certain special districts

L54, Notwithstanding Sections 451 and 453, property appropriated
to the public use of any city, county, municipel water district, irri-
gation district, transit district, rapid transit district, public
utility district, or water district may not be taken by eminent domain
by any other city, county, municipel water district, irrigation dis-
trict, transit district, rapld trensit district, public utility district,

or water district while such property is so appropriated to such use.

Comment. Section L54 codifies prior law under former Sections 1240(3)
and 1241(3) of the Code of Civil Procedure. Section 45k, like its predeces~
sors, protects property appropriated to & public use by or to‘the uge of one
of a group of public entities from condemnation by any other entity in the
group. The list of entities in Section 454 conforms to that contained in
former Section 1241{3). Former Section 1241(3) listed a greater mumber of
entities than former Section 1240(3); however, the discrepancy appears to
have been unintentional, and the sections were apparently regarded as inter-

changeable. See City of Beaumont v. Beaumont Irr. Dist., 63 Cal.2d 291,

46 Cal. Rptr. 465, 405 P.2d 377 (1965); County of Marin v. Superior Court,

53 Cal.2d 633, 2 Cal. Rptr. 758, 349 P.2d 526 (1960). The term “appropri-
ated to a public use" is defined by Section 450. See Section 450 and Com-

ment thereto. Former Sections 1240(3) and 1241(3) prohibited takings

-7-




Memorandum TO-T9
COMPREHENSIVE STATUTE § LSk

Staff recommendation

"while such property is sc appropriated and used for the public purposes
for which it has been appropriated.” (Emphasis added.) This language
implied that the property must not only be appropriated, but also actually
used for a public purpose. However, the cases did not so construe the

section. BSee East Bay Mun. Util. Dist. v. Iodi, 120 Cal. App. 740, 750,

8 p.2¢ 532, (1932){"tused' does not mean actual physical use . . .

but . . . property reasonably necessary for use" which will be used within
a reasonable time). The term Mused" has accordingly been eliminated from
Section 454 to conform with the actual construction. Similarly, both sec-
tions referred to takings of "private" property appropriated to the use

of the respective entities. It was clear, however, that the séctions were
not limited to private property devoted to public use but included property
owned by public entities as well as by private individuals or corporations.

See City of Beaumont v. Beaumont Irr. Dist., supra {city may not condemn

property appropriated to use by irrigation district); County of Marin v.

Superior Court, supra {county road may not be condemned by municipal water

district); Mono Power Co. v. City of Los Angeles, 284 Fed., 784 (9th Cir.

1922)(city may not condemn property appropriated to use of other govern-
mental entities by private corporation). The modifying word "private" has,

therefore, been deleted a5 meaningless.
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CCMPREHENSIVE STATUTE § 454

Steff recommendation

Section 45k, like its predecessors, protects property appropriated
to a public use by the specific condemnees listed from only the condem-
nors listed. Thus, for example, a clty may not take from a rapid transit
district, but a school district which is not listed may both take from
those listed and their property may be taken by those listed without
regard to these provisions (although the general rule stated in Section

451 would still apply).
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COMPREHERSIVE STATUTE § 455

Staff recommendsation

§ 455. Procedure for raising and resolving more necessary public use issue

455. TIf property already appropristed to & public use is sought
to be condemned and the condemnee desires to contest the taking as not
being for a more necessary public use, he shall raise the issue in
the manner provided by Section 902. Upon the hearing of such issue,
the condemnee has the burden of proving that the property is already
appropriated to a public use; and if it is established by proof or

C:j otherwise that the property sought to be condemned is already appropri-
ated to a public use, the condemnor has the burden or proving that its
use 1s a more necessary public use than that to which the property has

already been appropriated.

Comment. Section 455 makes clear certain procedural aspects of rais-
ing and resolving the issues involved in a taking for a "more necessary”
public use.

Sectlon 455 requires & condemnee desiring to contest the taking on the
ground that the proposed use is not a more necessary public use than that
to which the property is already appropriated to raise this defense by pre-
liminary objection. See Section 902 and Comment thereto. If the taking
1s contested, the court must first determine whether the property is in fact

{:: already appropriated to a public use and the condemnee bears the burden of

vroof on this issue. See City of Los Angeles v. Los Angeles Pac. Co., 31

<10~




Memorandum 70-79
COMPREEENSIVE STATUTE § 455

Staff recommendation

Cal. App. 100, 159 P. 992 (1916). Where this fact is proved or otherwise
established, the condemnor mast then prove that its use is a more neces-
sary public use than the existing use.

Prior law apparently required a condemnor seeking to condemn property
already appropriated to a public use to allege facts showing that its pro-
posed use was 8 more necessary public use than that to which

the property was already appropriated. See Woodland School Dist. v. Wood-

land Cemetery Ass'n, 174 Cal., App.2d 243, 344 P.2d 326 (1959). Sectiorn

455 eliminates this pleading requirement but continues the rule that the
condemnor has the burden of proving that the proposed use is & more neces-

sary public use.

«1l-
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COMPREHENSIVE STATUTE § 470

Staff recommendation

Division 4 - The Right to Take

CHAPTER 9. CONDEMNATION FOR CONSISTENT USE

§ 470. "Property appropriated to a public use"

470. As used in this chapter, "property appropriated to a

public use” has the meaning given that phrase by Section L50.

Comment. Section 470 incorporates by reference the definition of

"property appropriated to & public use” in Section 450.

of the phrase, see Section 450 and the Comment thereto.

For discussion
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COMPREHERNSIVE STATUTE § 471

Staff recommendstion

Division 4 - The Right to Take

§ ¥71. Teking for consistent use

k71, (a) The authority to acquire property by eminent
domain for a public use includes authority to exercise the
pover of eminent domain to acquire property already appropri-
ated to & public use for a use which is consistent with the
use to which the property is already appropriated.

(b) The resolution of necessity authorizing the taking
of property under this section and the petition for condemna-
tion filed pursuant to such authority shall specifically refer
to this section.

(c) If the condemnee desires to contest the taking under
this section, he shall raise the issue in the menner provided
by Section 902, Upon the hearing of this issue, the condemnee
shall have the burden of proving that his property is already
appropriated to a public use., The condemnor shall have the burden
of proving that its use will be consistent with the public use to
which the property is already appropriated. Except as otherwise
provided by statute, if the court's determination is in favor of
the condemnor, the court shall fix the terms and comditions upon
which the propety may be taken and the manner and extent of its

use for each of the uses.

-13-
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COMPREHENSIVE STATUTE § 471
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Comment. Section 471 makes clear that the authority to condemn for
a public use includes the authority to condemn property already appropri-
ated to a public use for a use which is compatible with the preexisting
one. Under prior law, the principle was stated in commection with pro-
visions dealing with the "more necessary use" issue. See former Code of
Civil Procedure Section 1240{3). The provision was not, however, a "more
necegsary' public use provision and did not involve that issue. On the
contrary, the authority provided here does not contemplate displacement
but rather joint use without undue interference with the preexisting use.
Accoxrdingly, the authority to condemm for a consistent use is not limited
in any way by the rules set forth in Chepter 8. To help make this dis-
tinction clear, Section 471 has been set forth in a separate chapter.

Subdivision (&) of Section 471 authorizes a condemmor to acquire
property already appropriated to a public use for uses "consistent”" with
the use to which the property is already appropriated. For definition and
discussion of the term "appropriated to a public use," see Sections 450
and 470 and Comments thereto. The requirement that the proposed use be
"consistent" with the existing use continues prior law. See former Code
of Civil Procedure Section 1240(3), (6). The term is necessarily imprecise
because of the variety of circumstances it must embrace. See, e.g., City

of San Diego v. Cuyamaca Water Co., 209 Cal. 152, 287 P. 496 (1930}, cert.

denied 282 U.S. 863 (19 )}{abundant water for use of both parties)(alter-

nate holding); Reclamation Dist. No. 551 v. Superior Court, 151 Cal. 263,

ke
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90 P. 545 (1907 )(railroad right-of-way sought on top of reclamation

distriect levee); City of Pasadena v. Stimson, 91 Cal. 238, 255, 27 P, 604

{1891)}(sewer line in highway right-of-way); City of Ios Angeles v. Los

Angeles Pac. Co., 31 Cal. App. 100, 159 P. 992 {railway company's elec-

tric transmission lines and subway on property taken for city park).
However, the basic principle requires that the proposed use not unduly
or unreasonably interfere with or impair the continuance of either the
existing physical use or such future use as may be reasonably necessary
for the purpose for which the property is already appropriated. See San

Bernardino County Flood Control Dist. v. Superior Court, 269 Cal. App.2d

514, 75 Cal. Rptr. 24 (1969}. Any interference or detriment must be im-

material or trivial. See Reclamation Dist. No. 551 v. Superior Court,

Supra. See generally 1l Nichols, Eminent Domein § 2.2[8], at pages 235-
238 (3@ ed. 196h). Section 471 does not grant authority to displsce or
to interfere substantially with a prior use. The power to displace a
condemnee is dealt with in Chapter 8 (commencing with Section 450),

Section 471 authorizes any condemnor able to satisfy its requirement
that the propbsed use will be consistent with the preexisting one to con-
demn the property of any condemnee, Under former law, this point was unclear.

See San Bernardino County Flood Control Dist. v. Superior Court, 269 Cal. App.2d

514, 523~524%, n.10, 75 Cal. Rptr. 2k, (1969). sSubdivision {3) of
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former Code of Civil Procedure Section 1240 referred only to property
"appropriated to a public use or purpose, by any person, firm or private
corporation,” thereby implying that property appropriated to a public use
by a public entity could not be subjected to impositicn of a consistent
use. However, subdivision (6) of that section authorized the imposition
of "rights-of-way" with no such limitation. In view of the very limited
nature of the authority granted and the desirsbllity of encouraging common
uee, Section 471 adopts the latter approach and is applicable to all con-
demnors and all condemnees.

Subdivision (b) requires the condemnor to refer specifically to this
section in its resolution of necessity and petition for condemmation where
it seeks to exercise the authority granted here. It might be noted that,
in certailn situations, & condemnor may be unsure of its suthority to con-
demn under Chapter B and may therefore proceed under both that chapter and
Section 471. Such inconsitent allegations are proper.

Subdivision {c) requires a condemnee desiring to contest the taking
on the ground that the proposed use will be inconsistent with the public
use to which he has already appropriated the property to raise this defense
by preliminary objection. GSee Section 902 and Comment thereto. If the
taking 1s contested, the court must first determine whether the praperty
ig in fact already sppropriated to a public use and the condemnee bears

the burden of proof on this issue. Cf. City of los Angeles v. los Aqggles
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