)

'

#36.35 8/3/70
First Supplement to Memorandum T0-59
Subject: Study 36.35 - Condemmation (Possession Prior to Final Judgmert -~
Constitutional Amendment)

The attached extract from the Report of the Article I Committee of the
Constitution Revision Commission will bring you up to date on the efforts
of the Constitution Revision Commission to revise Section 14 of Article T
of the Constitution. You should be sure to read the Comment get out in
Exhibit I attached.

Respectfully submitteq,

John H. DeMoully
Executive Secretary
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Firat Supplement to Memorandum 70-59

EXHIBIT I

Section 14

Committee Proposal

Private property may nol
be taken or damaged'for public
use without just compensation,
agscertained by a jury unless
waived, having first been paid
to,
er.
for possession of the property
by the condemnor following
commencement of eminent domai
proceedings upon deposit in
c_art and prompt release to
the owner of money determined
by the court to be the

probable amount of just

B siing Crootlitation

or intec court for, the oW~

The Legislature may provide

Private property stail pot e takon or domaged for 1
Jie use withowt just eomapensalion having first beer made to, or pakd
court Lur, the owner, and no vight of way or lands 1o be used for ve:
voir ymrnoses shodi be approprizted ta the ase of any corporalion, exe:
acmueeipal cerprrmiioe or Loeeanty of the State or metropolii we wa
aistrict, popocipad @by distsiel, municipal water district, dl‘ﬂin-“,
wriralion lev e, T lsmaaiion ar witer conservation distriet, or sim:
pablte ooerorn v oineie fil vompetmation therefor be first wmade
kY o aseertaine] .:r.ai pzad into eourt for the owner, irregpestive -
sny beasitls From oy impravement propesed by such corporation, wh
covaponsa e shall be pseortained by 2 jure, unless & jury be waiv:
£ i1 ot ¢Ivil ewmes in o cal of record, as shall be preseribed by L
prattad, That moary procemdinr in ewinent domain brought by ¢
Sude, or a cubrdy, or 4 ssunicipal corperation, or meteopolitan wz’
district. mneickpa! wtility distriet, mmteipal water distriet, drain.
ireiwiation, loves, recluaastion oy water conservalion disteiet, or simi
parhlie eornoraiion. the aforcsaid Stale or municipaiity or county
pbliv sorperation ar Jdistrict aforeszid may take immediate possess’
and wse of any richt of way or lands to be used for reservoir purpos-
reguired for a pablic vse whelher the fee thereof or an eassment the-
for he wovebt wpen first cemmeneing eminent domain  procecdi
aceording to daw b a eourt OF competent jurisdiction and thes
stivimge suek seeurily Bothe wav of money deposited as the court in whi-
such procecdings e veadine: may direet, and in soch amounts as
T LT rir-lnﬂu e o ke T -mml-h arle inate to secure to the owr
of {he properly eeourhy fn he t'nlm ftomedtiate payment of jusi comp..
sation for »neh 1.;:’-‘,11':-? sl ary damave ineident ihcretn. inclading dnyr
ares sistained By cesen 20 a0t adjudication that there ix nn necesaty -
taltinge the preperiy, as soui s e e csn be aseertaimed aa:urdms* '
baw. Fhe comrt mery, upop vudem of o0y preeiy bo sald eminent dom.
proveedinga, wilor <uch note ta the other parties as the eourt may pr
seTibe, alter 1k i cant of saeh saesity so required in aneh proceedin:
T wnFing of private property for a ratlread run by sleam or deet-
power for kegsine o lambecing parpeses shall be deemed a takiage i
a publi uaeand any verson, Brn, company oF corpocation taking e

compensation. vate properiy uster 1o law of cwinent do. aain for sech purmases sk
ghererpan ol tharehy Deeoime a sommon esrrier,
Comment
. At the April 16th meeting of the Commissic., substaniive

action was takenh on the Committee proposal as it appears abhove.

The above proposal was amunded to insert

in general, rather than specific, terms the aq

a poovision describing

icics that have

the power of preliminary possession under the existing provision

and permitting the Legislature to give thrLat

br for cother purposes.

I committee for redrafting.

right to other agencies

fhe Section was roferred back to the Article

-1~



The problem, as conceived by the Commattes, was Lo find a

generic phrase which would include those agencies specifically

but which would exclude other agoncies.

Follewing careful investigation by the Staff and study by
the Committee, no suitable generic exzpression could be developed.
The Committee therefore concluded that the only manner in which
to retain existing powers of prior possgession is to list those
agencies presently named in the Section.

The alternative is to return Lo the original Committee
recommendation by vesting control cver this matter in the Legis-
lature. This has the advantage of eliminating the need for a
constitutional amendment for each agency which needs the power

of prior possession and avoids the hazards of using an imprecise

generic phrase. The Committee favors this treatment.



