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# 36.20 b/15/70
Memorandum T0-33
Subject: Study 36.20 - Condemmaticn (The Right to Take Generslly)

The Commission is now engaged in a study of the right to take aapect
of condemnation law and procedure. This memcrandum outlines the wvarious
matters that are included within the right to take study. It should provide
you with an outline of the problems and some understandirg of the inter-
relationship of those problems.

Attached is a background research study {gold cover page) prepared by
our research consultant (Hill, Farrer & Burrill of Los Angeles) ian 1963.
Also attached is what I consider to be the best chapter of the 1950 Continulng
Education of the Bar book on condemnation--"California Condemnation Practice."
You should read both of these items because they contaln background informa-

tion that wiil be essential to sound decision msking.

1. THE DECLARED PUBLIC USES

You will recell that Civil Code Section 1001 states that the persen in
charge of a particular public use specified in Section 1238 of the Code of
Civil Procedure may condemn property for that use. The Commission has
determined to repeal Section 1001 of the Civil Code and Sections 1238-1238.7
of the Code of Civil Procedure and to substituﬁe clear statements of the
extent of condemmation authority of public entities, public utilities, and
othera. At future meetings, we will be considering specific problems of the

delegation of condemmation authority. In this comnection, you should note

_ that the Commission's declsion on this metter is consistent with the

_consultant's recommendation. See consultant's study (gold cover) (attached),

recommending thet Sections 1238 and 1238.1-1238.7 be repealed.
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The Commission has approved provisions that would permit cities, counties,
and school districts to condemn property necessary to carry out their
functions. Similarly, the Commission haes aspproved provisions that will give
public utilities adequate condemnation authority. The Commission has
considered the extent to which additional condemmation power is needed by
special districts and has approved seversl clarifying smendments. The
Commieslon has considered condemnation for state purposes and directed the
staff to contact the Department of General Services for suggestions concerning
the clarification of the statutes relating to state condemnation authority.

The mejor remaining task iIs to examine Sections 1238 and 1238.1 to 1238.7
of the Code of Civil Procedure and to determine which of the provisions of
those sections must be restated in some appropriate code in order to retain
existing condemnation authority. The Commission has determined that, as a
genersl rule, private persons should have no condemnation authority snd has
asked the staff to check with the attorney in the Linggl case to determine

how the case ultimetely was resolved.

2. THE REQUIREMENT OF "NECESSITY"

A major policy decision in the right to take is the effect to be given
10 the condemnor's resolution that the taking is "necessary.” If the staff
can find time to prepare s memorandum on the subject, we will be considering
"neceseity" in detail at the May meeting. Hence, we will not attempt to
outiine the problem here.

Pending preparation of a staff memorandum on "neceesity,”

we refer you
to the research consultant's study {pages 8-12) and to the CEB chapter
(green pages attached) {pages 150-165)}. We believe that this is the minimum

amount of background material you should read and that it iz essential that

-2



P

you read the material. We can provide you with additional material upon

request.

3. SPECIAL PROBLEMS OF PUBLIC USE

There are three special problems of public use that will need to be
given careful consideration by the Commission. Theee are: {1) "Excess

condemnation”--taking the entire parcel when only & portion is needed for

the public improvement in order to avold "excessive" severance damages;

{2} "Future use"--taking property with the intent to devote it to a

particular public use in the future in order to obtain the property best

situated for that use at a lower price now; and (3) "Substitute condemna-

tion"--taking property to exchange it for property needed for a public
improvement. All of these types of takings present public use problems of
some complexity, and excess condemnstion is a controversial matter.

Another possible special problem of public use is "Protective condemns-

EESE:'"a taking of more property than is physically needed to construct the
improvement and thereafter selling the excess portion with restrictions to
rreserve the view, light, and air.

Some of these special public use problems have been discussed by the
Commission but, since there has been a substantial turnover in Commission
membership, the staff plans to prepare materimls to present the problems
anew &s soon a5 we have our two additional staff members. Some of the
problems are discussed briefly under "Defenses" on pages 139-142 of the CEB

chapter (green, attached).

4, "MORE NECESSARY PUBLIC USE"

A complex problem--cne that may be beyond solution--is: When can
property already devoted to public use be tsken for another public use?
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The problem involves the relative priority to be given to different public
entities and different public uses when they are in competition for the
same property. The problem is discussed in the CEB chapter (pages 142-150,
green). The staff is working on a memérandum on the problem for the June

meeting,

5. . PROPERTY THAT MAY EE TAKEN: FXEMPT PROPERTY

Scmewhat related to the "more necessary public use" problem is the
problem of exempt property. For exampie, there are limitations on the
condemnation of cemetery property. Also, a question arises as to whether
property owned by the stete or public utility franchises msy be taken for
public use. The problem appears to be one of drafting an appropriate
definition of “property" and drafting appropriate exemptions of particular

types of property--such as cemetery property--from condemnation.

6. PROPERTY INTEREST THAT MAY BE ACQUIRED

You will recall that the Commission has determined that--as a gepnersal
principle--a public entity is to be allowed to take whatever interest in
property is necessary. Mo determination has been made as to who determines

what interest is "necessary" for the public improvement.

7. EXTRATERRITORIAL CONDEMNATION

A problem that will be discussed at the May meeting is the extent to
vhich the condemnor should be allowed to condemn property cutside its
territorial limits. This is essentislly s problem of whether the statutes
permit a particuler condemnor to take property outside its territorisl limits

for a particular purpose.



8. JOINT EXERCISE OF CONDEMMATION POWER

The Commission has approved a provision authorizing joint exercise of
condemnation power. This is essentially a problem of delegation of condemna-

tion authority.

9. JOINT USE AND RELATED PROBLEMS

The exercise of the right of eminent domain to acquire Jjoint use, use
in common, comnections, or crossings is most significant for reilrosds,
power companies, and similar public utilities. However, the problem of
joint use or use in common may exist, for example, in the case of facilities
used for irrigation. There is a need for a reorganization and recodification
of this mspect of the right to take even if no substantive changes were

made.

10. PRELIMINARY LOCATION AND SURVEY

The right to take includes the right to enter upon and test property to
determine whether it is suitable for amcquisition for public use. A recommenda-
tion of the Commission on this problem has been submitted to the 1970 Legis-
lature and the bill introduced to effectuate the recommendation has passed

the Senate but is opposed by the Department of Public Works.

1l. REMOVAL CR RELOCATION OF IMPROVEMENTS

The problem of the extent of the right to compel removal or relocation
of structures--primarily utility facilities--is an aspect of the right to
take. Professor Van Alstyne has long urged that thlis area of the law is in
need of study and resolution in a rational manner. However, this may be cne
aspect of the right to take that we will not want to consider. When time
permits, the staff will prepare & background memorandum for your considera-

tion.
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12. PROCEDURAL PROBLEMS

A significant contribution that might be made in this etudy is the
development of good procedural provisions relating to the right to take. For
example, related to the question of necessity is the question whether a public
hearing‘should be required before a condemnation proceeding is commenced.
Also, the form of the complaint, the time and menner of raising a public use
or necessity question, and the procedure for disposing of those questions are
important aspects of the right to take. These procedural problems should be
considered as a part of this portion of the study even though we have a
consultant working on the procedural aspects of the right to tske. DPerhaps

we should ask him to give priority to this aspect of his study.

13. FEFFECT OF DETERMINATION THAT NO RIGHT TO TAKE

A special procedural problem is: To what extent should the condemnee
who defeats & condemnation proceeding on the ground that there 1s no right
to take (either no public use, no statutory authority to teke, no necessity,
or not & more necessary public use) be awarded attorney's fees and other

expenses he incurred in defeating the taking?

1%, RIGHTS OF FORMER OWNER

Mr. Taylor spent more than a month thinking about and researching into
what rights could be given to a former owner if property acquired for public
use is to be offered for sale because it has become surplus or if such
property is not devoted to the public use for which it was acquired within
a specified time. Mr. Taylor never reduced anything to writing, but his
conclusion was that the practical problems involved in giving the former

owner eny rights were so significant that it was unlikely that he could be
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given any rellef. The staff plans to begin work on & background study on this
problem as soon as our two new men join our staff in June. We consider the
problem to be important and one that should be given high priocrity. We are

hopeful that we can develop something that is practical.

The above is a brief outline of the most significant problems we will
be considering in the right to take aspect of condemnation law. Those
problems that were not considered at the April meeting will be considered
in great detall mt subsequent neetings.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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THE RIGHT TO TAKE IN EMINENT DOMATN*

*This study was made for the California Law Revision Commission by the

law firm of Hill, Farrer & Burrill, los Angeles. No part of this study may

be published without prior written consent of the Commission.

The Commission assumes no respeonsibility for any statement mede in this

study and no statement in this study is to be attributed to the Commission.

The Commission's action will be reflected in its own recommendation which

will be separate and distinet from this study. The Commission should not

be considered as having made a recommendation on & particular subject until

the final recommendation of the Commission on that subject has been submitted

to the Legislature.

Copies of this study are furnished to interested persons solely for the

purpose of giving the Commission the benefit of the views of such persons

and the study should not be used for any other purpose at this time.
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THE RIGHT TO TAKE IN EMINENT DOMAIN

INTRODUCTION

Throughout much of the history of condemnation in this country, one
of the most hotly contested and important subjects, if not the most
impertant, was the right of a public or private condemnor to take the
private {and sometimes public) property belonging to another. Today,
however, this issue, while still causing strong emotional reactions on the
part of a large segment of the public, has, from a legal stendpoint, become
a fairly clear-cut and well-resolved issue.

The right of a public body to take private property today, both natione
wide and in California, can in relatively few cases be successfully challenged.
The right to take, which is primerily a question of public use and necessity,
is seldom defeated. Indeed, in discussing the entire question of public
use, one notable law review article in 19h9l was appropriately entitled
“The Public Use Limitation on Eminent Domain--An Advance Requiem." Now,
some fourteen years later, the prophecy has, for the most part, been borne
out.

The "libersl" right to take that now exists is essentially a repeated
movement in & pendulum swing that has been one of the foremost feastures of
this entire subject. Originally, when the power of eminent domain began
to be exercised in this country, the courts adopted a "narrow” view of
public use.e However, the courts' restrictive attitude bowed to public
acceptance and approval of these enterprises; indeed, the "narrowness" or
"liberality" of the right to take is closely entwined with the value judg-
ment of the public as to the particular proposed improvements. Scon, the
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narrow approach gave way to one permitting a broad interpretation of the

3
"public use" concept. By the turn of the century, the broad interpreta-
I

tion of the public use concept was such as to enable an Idsho court to
state that:

it is enough if the taking tends to enlarge resources, increase
the industrial energies and promote the productive power of any
considerable part of the inhabitants of a section of the state,
or leads to the growth of towns and the creation of new channels
for the employment of private capital and labor, as such results
indireetly contribute to the general prosperity of the whole
community.

Today, the broad interpretation of the public use gqualification of
the Fifth Amendment of the United States Constitution hag not only been

p

upheld but encouraged by the Supreme Court. In Berman v. Parker, the

Supreme Court stated:

We do not sit to determine whether a particular housing
project is or is not desirable. The concept of the public
welfare is broad and inelusive . . . . The values it represents
are spiritual as well as physical, aesthetic as well as monetary.
It is within the power of the legislature to determine that the
community should be beautiful as well as healthy, spacious as
well as clean, well-balanced as well as carefully patrolled. In
the present case the Congress and its authorized agencies have
made determinations that take into account a wide variety of
values. It is not for us to reappraise them. If those who
govern the Distriet of Columbia decide that the Nation's Capitol
should be besutiful as well as sanitary, there is nothing in the
Fifth Amendment that stands in the way.

While it is true that not all courts have equated estheties with public
use, nor have most courts gone so far as to permit the taking of private
commercial property by a private condemnor with only incidental benefits to
the public, the rationale of the court in Berman v. Parker prevalls through-

6
out most eourts in the nation.

The right to take in eminent domain has two restrictions--public use
and neeessity. There are other problems connected with this right, for
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example, the right to take property already devoted to a public use and
the propriety of a taking pursuant to eminent domain with or without
popular approval. These latter subjects will be discussed, to some

extent, but primary focus will be on the two main factors listed above.

THE PUBLIC USE CONCEPT IN EMINENT DOMATN

There is only one constitutional limitation, assuming just compensstion,
to the exercise of the right of eminent domain and that is public use. This
limitation is found both in the United Stetes Constitution through the
Fifth Amendment and the California Constitution through Article I, Section 14.

T

As the cowrt in People v. Chevalier stated, the reason for the broad

scope afforded the condemmor is that eminent domein is an inherent attribute
of sovereignty. Indeed, even in the absence of constitutional sanction
regarding the right tg take, the "natural" law sanctiocned the sovereign's
right in this regard. In fact, the only justiciable issue in eminent
domein proceedings, aside from just compensation, is that of public use,
While no condemnor may take except for public use, the gamut of takings
that fall within that definition is quite broad. These public uses are
set out specifically in the Code of Civil Procedure (Section 1238 et seg.)
and throughout various codes, and those enumerated have been liberally
construed by the courts, doubts being resoclved in favor of upholding the
legislative purpose.9
California, like the federsl government and most other states, has
for some years adhered to a liberal construction of the term "public use"
and today is in essential agreement with the broader test as set forth in

10
Berman v. Parker. Nonetheless, the courts in this state have been willing

to "pierce the 'public use' veil" when the facts suggested that the proposed
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use only benefited the public incidentally but was primarily for a private
purpose. If private property is being taken and the public use is only a
ruse or the public does not attain sufficient control over the proposed
improvement, today California courts would void such an activity.

11
For example, in People v. Nahabedian the defendant owner denied

that the property was being acquired for freeway purposes, as alleged. FRather
he contended that the property was being condemned purportedly for highway
purposes but, in reality, the property ;;s to be leased for a private auto
park. The appellate court stated:

There can be no doubt that both the court and counsel for
respondent clearly understood thet appellant's contention was
that the "real purpose” of the condemner was to take part of
appellant's property not for freewsy purposes, but to lease it
to Walt's Auto Park for private purposes, without any relation
to the freeway project. Certainly, if such contentions ecould
be proved, respondent could not acquire the portion of the
property in gquesticn, because the latter is without authority
in law to acquire the property of a citizen for private use
(U. S. Const., Fifth and Fourteenth Amendments; Cal. Const.,
Art. I, § 14; People v. Chevalier, {Cal. App.) 331 P.2d 237;
City & County of San Francisco v. Ross, U4 Cal.2d 52, 59
1279 P.24 5297).

12
In City & County of San Fraunclsco v. Ross, a sinilar situation was

before the Court. The issue there was whether the acquisition of property
for immediate leasing to a private parking lot operator, without any controls
over the rates to be charged or the coperations of the iot, was a public
purpose for which the right ot eminent domain could be exercised. The
Supreme Cowurt held that such a use was not a public purpose and stated:

It is the stringent controls maintained over the properties
s0ld or leased to private parties which distinguishes the
Berman case from the present case. Such controls are
designed to assure that use of the property condemned will
be in the public interest. In the present case these controls
are lacking.

The same re¢asciing is apparent in decisions in this state
wherein the courts have attached sighificance to the contrel
retained by governing bodies as indicative that public lands
leased to private individuals wers still serving a public
purpose.
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In requiring same control on the part of a public body over the use of the
condemned land by a private person, the court in Ross was in accord with
many cases throughout the country.13

Notwithstanding these recognized exceptions to the broad interpretation
of the term public use, the California courts have permitited one condemmor
to condemn property for the use of ancther governmental body although that
latter governmental Enit did not itself have the power to condemn for the
particular purpose.l Moresover, urban renewal programs operating pursuant
to the California Community Redevelopment Law have been constitutionslly
approved by Californila sppellate courts as has urban renewsl throughout the
country.l5

Finally, it should be noted that, though public use is & judicabla.
issue, not cnly have the courts given a broasd interpretation to the term, .
but the property owner who attempts to attack on the ground of lack of
public use has an additional wuphill fight. The court in County of San

16
Mateo v. Bartole made this clear when it noted that the resclutions of

the condemning county:

expressly state that the taking is for a public purpose (which
purpose is authorized by Code Civ. Proc., § 1238, subd. 3, and
by Gov. Code,§ 25353), and these allegations are admitted in
the answers. BSuch a resolution is prime facle evidence that
the taking is in fact for a publiec purpose. The actions of
public bodies, acting within the powers vested in them, are
presumed to be proper. (Code Civ. Proc., § 1963, subd. 15;
Lavine v. Jessup, 161 Cal.App.2d 59, 67 [326 P.2d 238].)} The
adoption of the resolution and its determinetion that the
taking 1ls for a public purpose being admitted, the burden .
shifts to the appellants to show facts indicating that the
taking is in fact not for a public purpose, and they must
affirmatively plead such facts; otherwise, their admission

of the adoption of the resclution is equivalent to an
admigslion that the taking is for the public purpose stated in
the resolution.
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Facts constituting abuse of discretion, fraud on the
landowners' rights, or arbitrary action, must be specifically
alleged to attack the resolution of public interest and
necessity. (People v. lagiss, 160 Cal.App.2d 28, 33 [32k P.2g
926]; People ex rel. Department of Public Works v. Schultz Co.,
123 Cal.App.2d 925, 941 {268 P.2d 117]; People v. Thomas, 108
Cal.App.2d 832, 836 [239 P.2d 914].) Similar allegations
should be pleaded where property owners seek to raise the issue
of "public use” in a case where the condemning body has specified
the use as one which has been declared proper for eminent domsin
proceedings by the state. It is also true that the courts will
not interfere unless the facts pleaded show that the use is
clearly and manifestly of a private character. (Stratford
Irrigation District v. Empire Water Co., 4l Cal.App.2d 61, 67
(111 P.2d 957].)

People v. Chevalier, supra, recognizes this principle.
In that case the answer alleged fraud, abuse of discretion
and bad faith as to the motive for condemning, the necessity
to condemn and the selection of the land sought to be
condemned. But none of the allegations alleged tsking for a
private purpose or affirmatively impugned the taking for a
public purpose. The court stated (p. 304): "There is no
question, then, that the takings in the instant case are for
a public use. Defendants did not allege fraud, bad faith,
or abuse of discretion in the sense that the condemner does
not actually intend to use the property as it resolved to
use it." It cites with approval (p.306) the case of People
v. Olsen, 109 Cal.App. 523, 531 [293 P. 645], which states:
"The question as to whether the land was to be devoted to a
public use as distinguished from a mere private service may,
under adequate pleadings, become a proper issue for the
Judicial determination of the court. . . . To raise this
issue it is necessary to specifically charge fraud, bad
faith or an abuse of discretion. . . . " [Emphasis added.]

In 1light of the extremely broad constitutional interpretation given to
the term public use, both in California and elsewhere, and in view of the
fact that there appears to be little reason to narrow this judicial
interpretation, a question ariges as to whether extensive specificity as to
the uses to which eminent domain may be exercised as set forth in Section 1238
of the Code of Civil Procedure ie either necessary or proper. Sections 1238
and 1238.1-1238.7 purport to enumerate each of the purposes for which

eminent dowain may be exercised. Of course, other statutes throughout the
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codes also set forth these rights snd, in some cases, authority for condemning
for particular purposes is set forth in other code sections but not listed
under Section 1238.1T

On the whole, it appears that Section 1238 and Sections 1238.1-1238.7
are superfluous and add little if anything to the interpretation of the
public use concept. If the condemnor is given the right to condemn, then,
there seems little justification for attempting to define in detail the
scope of that right, particularly when such suthority is contained in
various and sundry enabling statutes. Moreover, if a condemncr takes property
for a purpose unduly divorced from & purpose with which it is concerned, a
court may strike down such a usurpation of power on the grounds of lack of
necessity if it is a private condemnor or a condemnor presently not enjoying
the conclusive presumption regarding necessity that attaches to most public
condemnors. As to other condemnors, it is doubiful that they would take
property that is not reasonably releted to a purpose connected with their
inherent powers or granted by enabling acts.

Most states, unlike California, do not find it necessary to devote four
full pages of an eminent domain code to enumerste the purposes for which
eminent domain may be exercised. Such proliferation is unowarranted
particularly when one of the aims iz to simplify the code wherever possible.
Indeed, most states make no mention of the limitaticn of the right to condemn
save g reference to the constitutlonal restriction that it be for a public
u&;e.:L Other states, in one paragraph or two, simply list in general terms
the purposes for which eminent domasin may be exercised.19

The general reference in state statutes is exemplified by the Florida

statute, which simply states:
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Whenever the right to take private property for public use
without the consent of the owner is now, or may hereafter
be conferred by the constitution or any general or local
law of this state, upon the state or any of its bodies
politic and corporate, upon any state, city, municipal or
district suthority, public body, officer or agenmt, upon
the United States or upon any other person, those having
such right may file [ete.] . . . .20

Such a reasonably simple authorization appears commendable. The question

really is whether the eminent domain code should be simplified at the possible

expense of requiring reference to the particular enabling statutes which

already, by and large, duplicate the provisions of the code in this regard.

THE REQUIREMENT OF "NECESSITY"

The necessity and need for the condemnor to take the landowner's property

for the particular public improvement, unlike the subject of public use, is
a legislative rather than a constitutional limitation. To the extent that
the legislature may limit the right of the property owner to challenge the
necessity of the taking, the issue may be advanced by the property owner as
a defense and as a means of defeating the proposed taking in the same manner
as the defendant may urge the lack of public use. This right, however, is
more apparent than real. The legislature, by statute and the courts by
interpretation, have so narrowed the area for contesting the condemnor's
actions that, today, few public condemncrs need coticern themselves with the
propriety of the proposed taking insofar as its necessity may be urged in
a condemnation trial; fewer landowners can reasonably expect to prevail on
this question.

The legislature has deemed it wise to restrict and, in some instances,
do away with judicial review of the condemmor's determination that the

taking is necessary. It has essentially done this in Section 1241(2) which,
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except for later amendments, has existed in the code since 1913. That

provision reads:

That the taking is necessary to such use; provided, when the
board of a sanitary district or the beard ef directors of an
irrigation district, of a transit district, .of a rapid .
transit distriect,. of a public utility district, of a county
gsanitation district, or of a water district or the legislative
body of a county, city and county, or an incorporated city or
town, or the governing board of a school distriet, shall, by
resclution or ordinance, adopted by vote of two-thirds of all
its members, have found and determined that the public interest
and necessity require the acquisition, construction or comple-
tion, by such county, city and county, or incorporated city or
town, or school district, or sanitary, irrigation, transit,
rapid transit, public utility, county sanitation, or water
district, of any proposed public utility, or any public improve-~
ment, and thet the property described in such resoclution or
ordinance is necessary therefor, such resolution or ordinance
shall be conclusive evidence; (a) of the public necessity of
such proposed public utility or public improvement; (b) that
such property is necessary therefor, and {c¢) that such proposed
public utility or publiec Improvement is planned or located in
the manner whiech will be most compatible with the greatest
public good, and the least private injury; provided, that said
resolution or ordinance shall not be such conclusive evidence
in the case of the taking by any county, city and county, or
incorporated ecity or town, or scheol district, or sanitary,
irrigation, transit, rapid transit, public utility, county
sanitation, or water district, of property located outside of
the territorial limits thereof.

In sddition, the legislature has enacted various other enablilng statutes
permitting other condemncrs to have benefit of the conclusive presumption
regarding necessity.zl

A careful reading of Section 1241(2) shows that certain condemmors do
not have benefit of the conelusive presumption and, in thils regard, might
be noted that the majority positicn throughout the country is that necessity

=22
is not a judicial issue. The court in People v. Chevalier, the leading

case on the subject, noted that the majority rule is that necessity is
entirely a legislative determination, even in the absence of a statute

removing it from judicial review:
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The majority rule is summarized in the cited note as
follows: "If a use is a public one, the necessity, propriety,
or expediency of appropristing private property for that use
is ordinarily not a subject of judicial cognizance. In
general, courts have nothing to do with gquestions of necessity,
propriety, or expediency in exercises of the power of eminent
domain. They are not judicial questions." Continuing on
page 72, it is further said: "Once it is judicislly established
that a use is public, it is within the exclusive provinee of the
Legislature to pass upon the question of necessity for eppropri-
ating private property for that use, unless the question of
necessity has been made a Judicial one, eilther by the
Constitution or by statute."

In fact, in the Chevalier case, the court held that the condemnors’
finding of necessity cannot be overturned even upon & showing of fraud, bad
faith, or abuse of discretion on the part of the condemnor. Emphasizing
the rationale behind this thinking, the court in Chevalier stated:

We therefore hold, despite the implications to the contrary
in some of the cases, that the conclusive effect accorded by the
Legislature to the condemning body's findings of necessity
cannot be affected by allegations that such findings were made
as the result of fraud, bad faith, or abuse of discretion. In
other words, the questions of the necessity for making a given
public improvement, the necessity for adopting a particuler
plan therefor, or the necessity for taking particular property,
rather than other property, for the purpose of accomplishing
such public improvement, cammot be made justiciable issues
even though fraud, bad faith, or abuse of discretion may be
alleged in connection with the condemning body's determination
of such necessity. To hold otherwise would not only thwart
the legislative purpose in meking such determinations
conclusive but would open the door to endless litigation, and
pernaps confiicting determinations on the guestion of "necessity"
in separate condemmation actions brought to obtain the parcels
sought to carry out a single public improvement. We are
therefore in accord with the view that where the owner of land
sought to be condemned for an established public use is
accorded his constitutional right to just compensation for the
taking, the condemning body's 'motives or reasons for
declaring that it is necessary to teke the land are no concern
of his." (County of Los Angeles v. Rindge Co., supra, 53 Cal.
App. 166, 17k aff'd Rindge Co. v. County of Los Angeles, 262
U.8. 700 [b43 S. ct. 689, 67 L. Ed. 1166].) [Emphasis added.]

There are exceptions, of course, to this rigid rule. To begin with, there
are certain condemnors whose declarations of necessity are only considered
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prima facie rather than conclusive evidence of the necessity for the
23 2l
taking. In Pecple v. Q'Connell Bros., the appellate court upheld the

trial court's determination that the Department of Natural Resources had
failed to show any present necessity for the taking of property for park
purpeses. In that case, a reading of the facts shows that the evidence was
guite scanty on the point of whether or not the proposed improvement was
presently necessary. HNoting that there was a difference between the prima
facie and conclusive right had by the condemnor in these instances, the
court stated:

Section 5006.1 of the Public Resources Code, as amended in
1959, provides: '"The declaration of the director shall be prima
facie evidence: (a) Of the public necessity of such proposed
acquisition. (b) That such real or personal property or interest
therein is necessary therefor. (e) That such proposed acquisition
is planned or located in a manner which will be most compatible
with the greatest public good and the least private injury." As
originally enacted in 1947, this section provided that such evidence
was "conclusive." After 12 years of experience, the Legislature
gpparently decided that it would be better to allow the courts
the right to Jjudicially review the proposed taking where it was
for the purpose of a public park. No such change was made with
respect to the condemning bodies specified in section 12Ul of
the Code of Civil Procedure, whose resolutions or ordinances are
conclusive as to the issue of necessity. (Cf. Pecple v. Chevalier,

52 Cal.2d 299, 307 {340 P.2d 598].)

Condemnors that only have a prima facie or no presumption in regard to
necessity have at times been prevented from teking property based upon the
lack of gufficient evidence justifying the necessity criteria. Thus, the
court has held that,in the absence of a conclusive presumption, the failure
of a condemnor to show present or prospective plans or to show that future
needs have been properly anticipated prevents it from proceeding in
condemnation.25 Wonetheless, even in situations where the condemnor lacks
a conclusive presumption regarding necessity, the landowner still has the

burden of showing that the property which the condemnor proposes to take is

-11-
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not reasonably suited or useful for the improvement; and, when necessity
is challenged on the proper location of the improvement in order for the
condemnee to prevail, he must show that another site would involve an equal
or greater public good and a lesser private injury.2T

On the whole, it appears that, in the majority of condemnation actions,
the condemnor has in its favor a conclusive presumption as to necessity,
either based upon Section 1241{2} or upon specific enabling statutes. Other
condemnors have a prima facie presumption. Assuming the legislative intent,
as expressed in the Chevalier case, is proper (and it would appear to be 80),
it is advanced that there is little justification for not extending this
privilege to all public condemnors. There does not seem to be any reason why
some public condemnors should have this conclusive presumption in their
favor and others not; particularly at the present time, as between those
having this right and those not having it, there is no reasonable cause for
a differentiation. The incongruity under the present law is exemplified by
the fact that school districts presently have the advantage of a conclusive
presumption regarding necessity but are unable to take immediate possession,
whereas other condemnors are not favored with the conclusive presumption
regarding necessity but have the right to take irmediate possession. If a
particular condemnor is considered responsible enough to have the right to
take by immediste possession, there should be no reason why it should not
have a conclusive presumption as to necessity; by the same token, if a
condemnor is not considered "responsible" enough to have the right to
immediate possession, there should be no Justification for giving that
condemnor the conclusive presumption.

It is suggested that the legislative intent as the court expressed it

in Chevalier is sufficiently vaiid as to all takings by public condemnors

=12~
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to allow a conclusive presumpticn in their faver. While this would not
alter greatly the end result in present litigation, it would put it in a
more logical posture without unduly infringing upon the right of the general
public or of particular landowners.

While it would appear proper to extend this advantage to all public
condemnors, as belng arms of the legislature, the "right"” need not be
extended to private econdemnors or public utilities as there is, it would
seem, less of a check and balance regarding their actions and, therefore,
less protection afforded the public. As to private condemmors and public
utilities, it would be in conformity with the general rule in condemnation
that the burden as to publie use and necessity is greater than it is for

governmental bodies.

MISCELLANEOUS MATTERS CCOHNNECTED WITH THE RIGHT TQ TAKE

Another matter germane to the right of a condemnor to take inveolves the

question of whether certain condemnors may take property already devoted to

or dedicated for other public uses. The eminent domain statutes, specifically

Sections 1241(3) and 1240(3) of the Code of Civil Procedure > and other
statutes set forth certain "more necessary" or greater public uses.29 By
and large, however, the issue as to whether one public use is more necessary
than another is one to be decided by a court.30 Since, on the whole, the
questions involved here have apparently been reasonably worked out by the
courts, it is not felt that there is any immediate need for legislative
"reform"” on this subject. The enumeration by the legislature in Sections
1241(3) and 1240(3)} would appear to be a valid limitation upon the otherwise
broad discretion of the courts, and the retention of this limitation is
probably proper in that it enables the court to have some guideline for

resolving "more necessary use" questions.

-13-
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Finally, a problem that has arisen in recent years is the limitation
upon 4 condemnor for taking property without a public hearing or other direct
means of expression and approval by the community or property owners affected
by the taking. This problem has become particularly acute in freeway takings
where the choice of routes is, in the final analysis, left to the Highway
Commission. Bills have been introduced recently in the legislature limiting
this discreticnary power of the Highway Commission and requiring an approval
by the community affected.

This study does not purport to provide the answer. A resolution of this
problem will require a great amount of study of the general difficulties

encountered in publie administration in general, particularly with reference

to capital improvement programs. The problem alsc involves intricate guestions

of federal financing and the effect that legislation would have upon federal
grants. Obviously, any further limitation upon condemnors in the selection
of the situs of improvements would tend to retard rational and efficient
public improvement programs. This detriment, of course, must be balanced
against the right of the general populace to have an effective voice in
governmental decisicns. In the final enalysis, this metter poses significant
guestions of political and social philosophy. Until answers to these |
guestions can be provided, recommendations of the authors for statutory

changes would be of little value.

=14~
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b. [§8.58] Proper Location



59.1 PUBLIC USE AMD MECESSITY /134

I, INTRODUCTION

A. [§8.1] Tha Power of Eminent Dumain

The power of cminent domain is the power to take private property
against the will of the owner and is an inherent attribute of sovereignty,
which is vested in the pecple in their sovercign capacity, and in the
legislature. County of San Mateo ©. Coburn (1500) 130 C. 631, 634, 63
P. 78, 79, see State v. Chevalier {1959) 52 C.2d 299, 304, 340 P.2d 568,
801, C.C.P. §1237.

. . ’
B. [§8.2] Boltegotion of the Power Sﬁtz_. ﬂﬂ'&ﬁm e Halern

The right of condemnation is uswally derived by delogation through
legislative enactinents and “neither the state itself nor any subsidiary
thereof may lawfully exercise such right in the absence of precedent
legislative authority so to do.” State v. Superior Court (1937) 10 C.2d
288, £255-96, 73 P.2d 1221, 1225, '

The California constitution specifically provides for the exercise of
the right of condemmation in two, and possibly three, censtitutional en-
abling provisions: o

(1) Art. I, §14}% nuthorizes the state, a county, or city to condemn a
strip wp to 200 feet wide about or along a park or street, and thereafter
to sell the land with restrictions preserving the view, light, and air;

(2) Art. XV, §1 authorizes the state to condemn all frontages on nav-
igable waters; and

{3} Art. IX, §9 empowers the Regents of the University of California
to “take. . . either by purchase or by donation, or gift, . . . or in any other
manner, without resiriction, a1l real and personal property for the bene-
fit of the university or incidentally to its conduct” [Emphasis added.]

€. Limitations Upon tho Exercisa of the Power

1. [§8.3] Constitutionsl

The sovereign’s inherent power of eminent domain is absolute and
unlimited and “constitutional provisions taerely place limitations upon
its exexcise.” Siate v. Chevalier (1939) 82 C.2d 299, 304, 340 P.2d 508,
601 accerd, Gilmer . Lime Point (18G1) 18 C. 229, 250.

The California constitution {art. ¥, §14) provides: "Private property
shall not be taken or damages? for public use without jost compensation
... " This clanse is held to prohilat a taking or damaging of private
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property for private ox 1':.onpuhlic asc with or without just compensa-
tion. Sce, e.g., Nickey v, Steerns Ranchos Co. {3899) 126 C. 150, 58 P.
454,

- - ~ ~ £
2. [§8.4] Legislative pravier Fe by Eomnn Cefl Cvade Aak BRY

In authorizing conderanation by the state and other political sub-
divisions, and even private porsous as agents of the state under C.C.
§1001, the legislatnre provides for the means of cxercising the power of
eminent domain as limited only by Cal. Const. art, I, §14, and the Four-
teenth Amendnient.

The legislature may alss impose additional general or specific limi-
tations on the exarcise of the power. Thus, a condemnor nuy exercise
the right of condenmation “only in behalf of these public uses which
the Legislature has suthorized, and in the mode and with the limita-
tions prescribed in the statute which confers the authority.” Lindsay
1. Co. v. Melutens (1593) 97 C. 676, 678, 32 P. 802.

In C.C.P. §1241, the legislature has imposed three general limitations
on the exercise of the right of condemmation: (1) the use for which
the property is to be taken must have been declared a public use by the
legislature; (2) the property to be taken must be nccessary to the pro-
posed public use; and (3) if the property is already appropriated to a
public use, the proposed public use must be more necessary than the
existing public use. ‘

The logistature has imposed a fowth general lmitation: whenever
land (C.C.P. §1242) or rights of way (C.CL. §1240(6}) are to be
taken, that the property must be Jocated in the manner which will be
most compatible with the greatest public good and the least private
injury.

Other specific Jegislative limitations on the excrcise of the right of
condemnation may be found n the particular enabling statute of the
condemuor.

D. [§8.5] Public Use and Necessity Arc Not Jury Quastions

Both the issue of public use (us it includes public versus private use
and public versus more public use) and the issue of necessity (as it in-
cludes necessity of the partienlar property to the proposed public use
and proper location of the proposed public use } are issues of fact. How-
ever, because these issues appeav in a condemnation procecding, 4
special proceeding not included in the common law actions triable by
jury under Cal. Const. art. 1, §7, and net included in the actions in which
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issues of fact are tried and detennined by jury under C.C.P. §592, they
are tried by the coutt. Vallejo eic. R.R. 6. Reed Orchard Co. (19153) 169
C. 545, 556, 147 T. 238, 243-44; Housing Authority v. F arbes (1942} 51
C.A2d 1, 89, 124 P.2d 194, 198-59 {necessity); C.C.F. §§1247, 1247a
(more necessary public use).

i, PUBLIC USE
A. [§8.6] Constitutional aind Statutery Requirements

Private property can bo taken under the eminent domain power only
for a public use. Cal. Const. art. J, §14; U.S. Const, Amend. XIV; see
§5.3.

1f the exercise of the right of condemnation has been provided for by
the legislature rather than by a constitutional enabling provision (§8.2),
the public use for which the property is to be taken must be "a use au-
thorized by law” (C.C.P. §1241(1)}), which is one of “those public
uses which the Icgislature has authorized.” Lindsay I. Co. v. Mchriens

(1893) 97 C. 676, 678, 32 P. 802; see §8.4.

B. [§8.7] A Judiciul issus -

Since the constitutional requivemert that the taking be for a public
use is a constitutional limitation upes the power of eminent domain,
whether a particular proposed use i « public use, even though desig-
nated a public use by the legislaiure, is always open to a final adjudica-
tion in condemnution proceedings. State v, Chevalier {1659) 52 C.2d

299, 304, 340 P.2d 598, 601

Within the judicial issue of public use the property owner may chal-
lenge the legistative declaration itself (sce §8.8), or he may question
{he condemnor’s intention to devote the propesty to the public use for
which it is sought (sec §§8.9-8.12}, or be may question the condem-
nor's intention to devote the propexty to the proposed public use within
@ reasonablo time (see §8.13). Sec State v. Chevalier, supra, '

C. [§8.8] Legislalive Decloraticns

The legislature has denlared that numerous uses ave public uses. The
principal uses so declared ere in C.CP. §§1238, 1238.1-38.7, but there
are other declared public uses throughout the varions codes.

Althongh the legislature's declaration that a particular use is a public
use is not nccessarily binding or conclusive upun the courts, this dec-
laration of legislative policy will be recognized by the courts unless
clearly erroneons and without reasonable foundation. eusing Author-
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ity . Dockweiler {1939} 14 C.2d 437, 449-50, 92 P.2d 704, 01. Doubts
arc to be resolved in favor of the legisiative declaration. University of
So. California v. Robbins (3024) 1. C.A.2d 523, 5953-26, 37 .24 163, 164,
In detormining what nses are public, the aider cases adopted a par-
row tost of whether the community as 2 whole wouold use or have the
right to use the property after it was condemned. Sec discussion in Re-
development Ageicy ©. Hayes {1954} 122 C.A.24 7T, 7189-00, 266
P.2d 105, 114. The moden casos adopt a broader test of whether con-
demnation of the property will promote “the general interest in its rela-
tion to any legitimate objoct of government” regardless of actual use
or right of usc in the cormmmmity. Bauer n. County of Ventura {1955)
45 C.2d 276, 284, 2589 padl, 6
This broad, publie utility or henalit tost was adopted very carly in
California {Gilmer v, Lime Foint (1861) 18 C. 229, 9559 and has been
consistently followed despite statements implying approval of the nat-
row Lest ( Gravelly Ford Co. v. Pope ¢ Talbot Co. (1918) 36 C.A. 556,
563, 178 P, 130, 153). Redevelopment Agentl 0. Hayes, supra at §02-03,
966 P.2d at 121-22. In Redenclopment Agency 0. Hayes, supra at 797,
966 P.2d at 118, the public benefit or utility test of public use appears
to have been further broadencd inte a test of “comnpelling community
economic need” in order to iuclude condemnation under legjslation on
stum clearance and redevelopment. ‘
Undcr the public henefit or utility test the fact that {after condem-
nation in the general interest) the use of the property will involve a
private benelit is immaterial. Houstug Authority o Dockweiler, supra
at 460, 94 P.2d at 80G. If the pullie benefit is, hawever, only incidental
to the private bench, the proposed wse is 1o lenger a public use. City
¢ County of Sen Francisco v, Ross {1955} 44 C.od 52, 279 P.2d 529.
The fact that only one class of persons in the community will be en-
titled to use the property is also immates jal. Redevelopment Agency 0.
Hayes, supra at 808, 965 P.24 at 195, The only requirement is that all
who are capable of enjoying the use wilt have an equal right to do so.
Sar: Joaquin ete. i, Co. v. Stevinson (1912} 164 C. 221, 229, 128 P.
624, 927.

. Dofeases

1. [§5.9] In General

In addition to divectly rhallenging the Iegislature’s designation of
a public use as erroncous and withont reasonable foundation (§8.8),
the property owner 102Y defend upont the gmund that the condermmor



58.10 FUBLIC USE AMD MNECESSITY / 140

“does not intend to apply some or all of the property to the proposed

public use. This defense rafses an issuc of public vie and nat, as fre-
quently but mistakenly assumed, one of nocessity, State v. Chevalier
(1959} 52 C.2d 298, 303, 340 P.od 598, 601-062; State o Nohebedian
{1959) 171 C.A.2d 302, 340 P.2d 1053. This distinction is important
because public use is always a justiciable question, whercas necessity
may not be. See §§8.33, 3.39-8.48.

This defense requires affimative allegations indicating “fraud, bad
faith, or abuse of discretion in the sense that the condemnor does not
actually inteud to nse the property as it resolved to use it.” Stafe o,
Cheuvalier, supra at oud, 340 1.2d at €0%: accord, State v. Nehabedian,
stepra; see §§ 8.29, 8.31.

2. [§8.10] Excess Condenmation

A defense that only a portion of the property is to be used for a public
purpose raises a problem of the constitutionality of statutes expressly
authorizing the acquisition of an entire parcel, when only a portion is
actually required for a proposed public use. This problem is referred
to as oue of excess condemnation. For example, Str. & . C. §104.1
provides that the Department of Public Works may take an entire par-
cel for highway purposes if the unneeded portion would be left in such
condition as to be of little value to the owner or give rise to claims in-
volving severanice or other damage. The Reclamation Board is given the
same power. Wat, C, §8560.1. '

The constitutionality of these and similar Califernia statules has not
Lieen determined. Validity was assumed in State v. Thomas {1952) 108
C.AS] 832, 876, 239 P.2d 914, 917 (the court erroneously assumed
excoss condemmnation was a question of necessity rather than public
use ). The possibility of a constitutional question was alluded to but not
decided because not propetly before the court in State v, Lagiss {1958)
180 C.A.2d 28, 35, 324 P.2d 926, 931,

A stightly different rationale for excess condermation is found in
C.C.P. §1268 providing that if the taking of a part would require the
condemmor to pay an ameunt “egual to the fair and reasonable value
of the whole,” upon the adoption of 2 resulution providing for the tak-
ing of the whole, the taking shall be deemed necessary for the public
use. [Emphasis added.] The issne is a justiciable one and the condem-
nor naust show the relative amounts to be cqual or substantially so. City
of La Mese v. Tweed & Camnbrell Mill (1958} 148 C.A.2d 762, 7T78-79,
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304 P.2d £03, 813 (indiceting that a dilferential of 174 in the refative
amounts dees not sutisfy the requirement of subsiantial equality).

3. [$8.11] Private Use

Public use in a particnlar case depends upon the facts and eireum-
stances of that case. Lindsay 1. Co. v, Melrtens (1893) 97 C. 676, 32
P. 802. It may be shown that the manner fn which the condemnor in-
tends to use tlic property is such that a private rathee than a public
purpose will be sevved. Black Rock ete. Dist. ¢, Summit ete. Co. {1943
56 .A.2d 5183, 133 P.2¢ 58; Stratford Irr. Disi. v. Fmpire Water Co.
(1941) 44 C.A.2d 61, 131 P.2d 837, For example, although the legisla-
ture has declared that off-street parking is a public use, it may be
shown that the cendemmor proposes to lease the property to private
persons without vetaining avy eontrol cver yates charged or manner of
operation. City & County of San Francisce o Ross (1955) 44 C.2d 52,
279 1.2d 529. In the same mamner, although the legiddature has de-
elared that redevelopment of slum or blighted areas is o public use, it
may be shown that the condemnor intends to sell the property to private

ersons without restrictions protecting the redevelopment of the prop-
erty. See Redevelopment Agency ©. Hayes (1954} 122 C.A.2d 777, 803,
266 P.2d 105, 123.

However, the fact that the condenmor intends to lease or to sell the
property to private persons does not make the taking any the less a
taking for poblic use, provided the taking is for a public use and the
lease or sale is made with restrictions protecting the public use for
which the property is condemmed. Redevelopment Agency v. Hayes,
supra; sce City & County of San Francisce v. Ross, supra.

If a private individual exercises the right of condemnation, as an
agent of the state wnder C.C. §1001, a stronger showing that the general
intesest will be seyved probably is rugnived than if the condemnor were
a public or quast-public ageney. See Linggi . Garovotti ( 19551 45 C.2d
20, 27, 286 P.24 15, 20; Note, 44 Canar. L, Rev, 783 (1056).

4, [§8.12] Different Public Use

When property already devoted to or held for a poblic ose is required
for a particular highway project, Str. & 1. C. §104.2 authorizes the
Highway Commission to condemn property not needed for the high-
way in order to exchange this condemned property for the property
needed but already devoted to another pubiic use. Consent of the other
public user is required. Althongh the validity of this section has not
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heen questioned in any repoited case, condemnetion under this sec-
tion docs raise a question of public use.

5. [68.13] ¥Future Public Use

Although admitting that the condemnor intends to devote the prop-
erty to a public use, the property owner may defend upon the ground
that the eomdemnor has no intention of devoling the property to the
public nse within a reasonable period of time. See Kern Co. High School
Dist. ©. McDonald (19193 186 C. 7, 14, 179 P. 180, 184. A typical ex-
ample would be a condemnor who anticipating unknown future require-
menls seeks to condemn propesty in aveas expected to rise markedly
in value. This condermnation would force the property owner to sell
at the cvrrent market walue and, thus, deprive him of the additional
compensation he would receive had the condemnation been delayed
uttil the property was actually necded by the condemnor,

The concept of reasonable immediacy of public use appears to be
implicit ia the constitutional and statutory requirement that the taking -
be for a public use, rather than one of the three aspects of the issue
of necessity sct forth in State v. Chevalier {1959) 52 C.2d 299, 307, 340
P.24 5989, 602. Sex 2 Hichals, Exvent Domamv §7.223[2] {3d ed. 1950);

The Highway Commission is expressly authorized to acquire real
property for future needs. Str. & H. C. §104.6. No reporied case bas beea
found i which the validity of this seetion has been questioned.

£, Condemnaiion for a Mors Necessary Public Use

1. Basic Provisions

a. {48.14] General fule .

Properly aleady appropriated to a public use may be taken only for
a morg neeessary public use. C.OP. §§1240(2), 1241(3). The term
“property” for the parposes of C.OP. §1240{3) and §1241(3} includes
land belonging to the state, a counly, or city. State v. Clly of Los An-
veles (1960 I CALd e, - — A CR. 531, 535-36 {rejecting
dicta in Maria County W. Co., v, County of Marin (1904} 145 C, 538,
79 . 232}, Compare C.CY. §1240(3), with §1240(2).

b. [§8.131 Public Property Not Appropriated to ¢ Public Use

Puhlic praparty not appropriatid to a public use is in the same cate-

gory as privately owned property ( Drceeret ote. Co, v. State (1514} 167
C. 147, 151, 155 1. 981, 983}, and, thevefore, may be taken fora public
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use by anyons possessing the right of condemuation withoul the ne-
cessity of showing a more necessary public use. C.CP. §1240(2) (state,
comnty, or city land); of. C.CP. §1240(3); Marin County W. Co. v.
County of Marin {1904) 145 C. 586, 79 P. 252.

c. [$8.18) What Constitutes Appropriotioa to ¢ Public Use?

Apprapriation to a pnblic vse is not syneuymous with ownership by
a public entity. Thus, C.C.P. §1240 and §124] expressly contesnplate
that property may bo appropiiated to a public use even thougl it s
owned Ly a private individual or corperstion. Conversely, ownership
of propesty by a public cotity dees not necessarily mean it is appropri-
ated to a public use. Hence, land in the 16th and 36th sections which
the fedeval government gave Lo the stale for the "support of the com-
mon schanls” is land which the state ovwng, bt it ds not appmgriaied to
a public use as an actual site for schools. Deseret eic. Co. v. State { 1914)
167 C. 147, 135 F. 98L

Deseret indicales that “appropriation” is synonymous with “devoted
to,” so that “appropriation to” a pnblic use means “devoted to” such
use. Deseret etc. Co. o State, supra at’ 151, 138 P at 983; accord, Iast Bay
Mun. Util. Dist. v, Lodi (1932) 120 C.A. 740, 753, 8 P.2d 532, 538, Pa-
cific Power Co. v. State {1916) 32 C.A_ 175, 179, 162 P. 643, 645.

Appropriation to or devotion to a public use does not necessarily
mean that the property must actually be in use for a public purpose.
Property acquired by a condemnor for a public use and “held in rea-
sonable anticipation of its {uture needs, with 2 bona fide intention of
using it for such purpuese within 2 rezsonable time” is appropriated to
s public use. Easé Bay Mun. Util. Dist. v, Lodi, supra at 756, 8 T.2d at
538, see §8.19.

d. [§8.17] Differences Between C.C.P. §124G and §1241

Code of Civil Procedure §1240 states what praperty can be taken by
condemnation and appears to be an enabling provision. Section 1241
sets forth the facts that must appear before condemuation will be al-
lowed and appears 1o he 2 procedural provision. The two sections have
many, but not all, provisions in common.

I designating wses deemed more necessary than any public uses to
which property ulready way be appropriated by a private individual
or corporation, §1240 jncludes, in addition to the state, a county, or ¢ity,
uses for threw public districts: joint highway, irrigation, and municipal
water; and §1241 includes these thwee public distyicts, plus transit,
rapid transit, public utility, and water districts. In addition to a county
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or CIE}', §1240 renders only property ¢ appropr iated to the nse of 2 mu-
nicipal water district exempt from condemnation by any other county,
city, or mumc:pal water distviot: whoreas, 31241 adds five move such
dxstncts: irzigation, P" Liic u hhh, water, fransit, and m{“ trumsit,
Finally, §1241(3} contains provisions not found in $1240 my iking a
public use b;, a county, city, or one of the five drsvm sed public dis-
tricts superior to that by a private individus! or corp oration in the sume
territorial acea.

Althongh C.C.P. §1240 appewss to be enabling and §1241 procedural,
a receent case asstmies that the sections are interchan rfmtble. Countyy of
Mavin ©. Superior Court (1060) 53 C.2d 633, 2 CR 758 {(hvolving
exemption of county rm‘l“ fromi condemmation by a muaicipal water
diskrict }.

2. Exempt Property

a. [{8.18] Property Appropriaied to and Used for Enumerated Public
Purposes

Property already appropriated to the vse of 2 county, city, or ong of
the following pubiic districts~-municipal water, irtigation, transit, rapid
transit, pnbhc atility, or water—is exempt from condemnation by an-
other comnty, city, or one of the designated puhlic districts. C.CP,
§§1240(3), 1241 (.3} meﬂg of Marin o, Superior Cowrt (19603 55 C.2d
833, 2 C.R. 758. A puivate or public cnnlcmuol other than those des-
ignated may tuke such propeity by showing a more necessary public
use. See East Bay M. U, Dist, v. I’iﬁ{fﬂ aad Com. {1924} 194 . 603, 623,
229 P. 949, 956

Exemption from condemnotion under §1240{3} and §1241(3)
dependent on appropriation of property te the use of and uvse by a
county, city, or designated public district rather than on cwnership of
the propeity by these designated public agencies. Hence, the fact that
such property mayv be owned by a privaie corparation is not a bar to the
exemption. Mono Fower Co. v, City of Los Angeles (8th Civ. 1922)
284 F. 784, 793. Conveisely, excmption does not extend to propesty
owned by the staie, other public ageusics, (1,m nrivete corporations,
unless the property is appropriated to and used for the public puarposes
designated in COOP §124005) and §1241(3).

b. [§3.19] Distinguishing UVse From Appropriation to Use
Under COP. §1240{53) and § i?il 3} appropriated to” a prunlic use
is to be disting uwhd from "wsed” for w public use mud hoth must he
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present before the exemplion provisiois apply. See §5.18. Since “ap-
propriated to” & puliic wic is synonymous with “devoted to” such use
{see §8.163, “used” might Lo expected to mean that the properly be in
actual pliysical use for the partioudag public purpese at the time of the
proposed second condannation,

In Enst By Mun, UGl Dist. o, Lodi (1832 120 C.A. 740, 750, 8
P.2d 532, 536, the cowrt sudicatiod, withoul dreciding that “nsed” i not
to be comstrued so nmrowly, 7. . bui means property roa sonably neces-
sary for use, and which the ciremmslances reasonably show will be
actually wsed within a reasomable length of tima”

4, Public Uses and Publie Agencies Declared More Neeessary Than
Others

o [§8.20} Specific Declarations in Absolute Tens

Provisions in various codes, other than the Code of Civil Procedure,
may constitute declarations that particubr public uscs or agencies are
mose necessary than any othes public uses or agencies because the
apecific stateiory provision contrels over the general provisions of the
Code of Civil Procedure. See County of Marin v, Superior Court {1960)
53 C.2d 633, 2 C.R. 758. Use of property (or toll-bsidge purposes and
any vse nuder the Property Acguisition Law arc expmssi}' declared o
be more nocessary than any public wse to which it may already be de-
voted, Str. & 1. €. 430403; Govt ., §15556.

b. [§8.21] Specific Declarations tn Helative Terms

Some uses are declared relatively more necessacy than others, de-
pending upon whether a publie vsc is adonnistered by private as dis-
tinguished from public corporations. Thus, a public street or highway
is decinred 1o be a more necessary use than any other public use to
which property skeady may he appropriated by private individuals or
corporations. C.CP $§1246{3), 1241(3}; see City of Los Angeles v
Zeller (16173 176 C. 194, 159, 167 P, 549, 831

c. [§8.221 hplied Declatations

2

By inyplication: soe public nses are declared to be more necessary
thon others Impiied declarations take variovs forms:

(1) Certain condemnors niust ebtaja the consent of the existing pub-
Bi: user 25 2 condition precedent to condenmmation of property alrcady
deveted Lo a public use. Thus the exisiing use is by implication more
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necessary than the second use. Health & S, C. §§33277 {redovelopment
ageney ), 34325 {housisg authority ); Pub. Res. C. §§11263-64 (resort
district ).

(2} Consent of the legislature is required as a coudition precedent
to condemuation. Welf, & L. © . §6503 { public street or road for railway
or other purposes, through iands of state hospital); Fish & G. C. §1349
{ Wildlife Conservation Board condemnation of farma lands).

(3) Declarations that property devoted to a particnlar public use
iy be Laken apparenUy without having to show a more necessary use.
St & H. C. §103.5 {State Highway Commission may condermn “any
property dedicated to park purpuses” upon adoption of resohition de-
terpiuing that it is necessary to do so for state highway purposes).
This specific provision conirols over the gencral provisions of G.C.P.
§1240(3}, and it is not nevessary 1o show that a state highway use is in
fact nove necessary than city park use. Stute v, City of Los Angeles
(1960} 179 C.A2d—— 4 CR. 531

{4} Prohibitions against the condemnation of property devoted to a
particular public use. Wat, C. App. §39-2(8) (water conservation dis-
trict cannot acquire property used or dedicated to cemetery purposes);
Wat. C. App. §35-5(5) (metropolitan water district cannot condemn
water ov water vights stored behind any flood control dam}. Sec gen-

erally water ageney acts and flood conty ‘ol districts listed in 3}‘3 53; most
contain provisions prohibiting condemnation of publicly owned water
rights or property held for storage or distribution of water for public
use,

e, [§5.23] Public Uses Setf Forth in C.C.P. §1241(3)

Praperty owned by prvate individuals or corporations, whether or
not already devoted to a public ase, n:dy be taken by a county, city, or
an enunerated publie district fa order to supply any of the following:

{1} Water or electricity for power, light, or heat to ftsclf or its inhabit-
ants;

{2} Any other public utility (Query: is such supply linited to that
. for water or elnetrivity?); and

{3} For auy other public use (Query: nust 2 mose necessary use be
shown or does this constitute a legisltive deckantion that these public
USES QU6 MIOre ARCossary? ),

This provision apparently was focloded to make a public use by a
coumly, city, oc an cr.u;:wmtml public distriet, supezior to suy public
use i the same terriloist area by a private individual or corporation.
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4, Second Use No! Involving a Teking of the First

a. [§8.24] Conenon. Use

Property appreprintad to a public wse hy a private individua! or cor-
poration may be tukea by the state, & connty, eity, or an canmerated
public district, without showing a more nccessary nse if the {wo uses
are reasonabily capablc of being cxercised n common. C.OP, $1246(3);
City of Qakland o. Schenck {19233 197 G, 456, 941 P. 545; City of Los
Angeles v Zeller (19173 176 C. 194, 189200, 167 T 849, ES1. Since
the sccond use con reasoraniv be enjoyed i conanon with the fivst thore
ienn “teking” Although there is na necessity of showing a more neces-
sary use, the condemngy msus? show that e socond nse will nst in fact
substardially intevfere with the first,

Except as limited by other statotes, the cont in the condemaation
proceedings is empowered Lo adopt & plav {or the relocation of prop-
erty alveady appropriated to 2 public use. County of Marin v, Superior
Court (1060} 53 C.23 633, 842, 2 C.K. 758, 764 C.C.7. §1247a,

b. [§8.25] Change of Agency Administeiing Public Uss

Exemption from condennation under CCF. §1240(3) and §1241(3)
{§8.18) apparently applies only to & taking for another use. Fast Bay
M. U. Dist. v. Railroad Com, {1924) 104 €. 603, 61923, 229 1. 948,
935-56 (uiternative holding ); sec City of San Dicgo v. Cuyjamaca Water
Co. (1930) 208 C. 152, 166, 287 P, 496, 502 ( dictum ). If another county,
city, or an enumesated public district seeks to acquive property to pro-
vide the samc public use to the same or to 2 Lirger territorial area, no
“taking” is involved so long as the county, cily, or an enumerated public
distriet already being served is included within the larger avea. See
East Bay M. U. Dist. v. Railroad Com, supra. Thus, if the change is not
in the use but only in the ageney administering it, the exemption from
condemmnation provisions may aot apply. Sce East Bay M, I/, Dist. »,
Raitroad Com., ibid.

3. [§8.26] Determinations Open to the Court

The issue of a more necessary publie nse and uses reasonably being
exercised in counnen ore questions that are open ic the court’s deder-
mination. Sce Marin Couniy W. Co. . Connty of Movin { 19045 145 C.
586, 79 P. 282 {relative necessity of public uses); Los Angeles o, Les
Angeles Pacific Co (1016) 31 €A 100, 115, 159 . 998, 998 { possi-
bility of comoen use ), C.CP. §§ 24L(3), 1297, 1247a.

Althouglh a statntory declaration of mare necessary poblic use pre-
cludes judicial inquiry into whetler as a fact the epumerated use is




§8.27 o PUBLIC UsE aND NECLESITY / 148

more neeessary, the possibility of the twe pudlic uses being exercised
in eommon mayv be a justiciable issne, See Reclamation Dist. v, Superfor
Conrt {1907} 151 C. 263, 90 P, D45 Trrlock Trr. Dist, v, Sierra ete, P. Co.
{1924} GO A, 150, 155, 220 » 67 1, 673; Watcrford 1. Digt. o, Turlock
L. Dist, (19203 50 C.A. © 15, 104 PUTEY.

£, Pleading

L Comnlaint

a. [§8.97] Public Use

The complaint must contain o “statesaent of the right of the plain-
Gt COP §1244¢ 3). This statoment apparently requires un alega-
tion that: (1) the wye for which the property is sought o be condemned
has bren declared a public use by the iegislature {Linggi v. Carovotti
(1935 45 C.2d 20, 28-27, 286 194 15, 19-20, where private pevson con-
demnted property under C.C. §1001 for a use specified in C.CP,
§1238(8}}; and (2} the condemnor intends to devote the property to
the proposed public use (Black Rock ete. Dist. v, Summit ote. Co.
{1943 36 C.A.94 513, 517, 133 p.od 58, 61).-These two requirements
are satisficd by peneral allegation. Linggi v. Garovots, supra. Since
corrts often speak of the eminent domain power ns heing inhcrent in
the stute— with Cal. Const. art, L §14 heing a Yonitation on an inherent
power and with the Slatntory provisions heing mears of controlling the
exercise of the power—it should scem in theory that the state would
have the right o condemn propeity without aflegin 4 statutory authori-
zation, Iowever, gs o practical matter, it is not the state as an abstract
entity that condemms pruperty but a specific sgency or subdivision of
the state. Although the state wav have the right to condemn [roperty
for a public use if there wers no statubory enaciments on the subject, a
private individiial condemning property under C.C. §1001 for 1 use
specified in C.QP. 1258, or o rnicipal corporation, or even a direct
an of the state itself should aflege those legislative deciarations tnder
whicli its actions ace taken,

b I§B28] Mops Neressury Public Use

I the property already i apprepriated 1o 2 public use, the con-
demmor rant alluge that the taking is for a mers necessury public use
than that to which the property is alveady a ppropriated. Otheryive the
complaint is demurrahle, Woaoodland School Dist. o, Woodland Ceme-
feryy Asen. (1059) 174 C.A 9] 243, 344 ¢ od 296,
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2. Answer

a. [§8.28] Public Use

If the property owniex seeks to attack the legislative declaration that
a particular use is a public wse as clearly erroncous and without rea-
sonable foundation, he must raise this issue in his snswer.

A copunon challenge is that the condemner does ot intend to use
the properly souglht for the proposcd public use. A ceneral Jdenial of
the allegation that the preperly s ntended to be used for public pur-
poses is not suflicicnt to raisc this issue of public vse. Stafe v. Milton
(1639} 35 C.A2d 519, 96 P.2d I59; Coundy of San Mateo v. Bartole

[ {196y 184 Caed CR o sce §§8.9, 831, The
owner must specifically allego the condernner’s {raud, bad failth, or
\abuse of discretion in the sense that the coudemnor does not actually
intend to use the property as it resolved to use it. Stale ©. Olsen (1930}
109 C.A. 523, 531, 203 P. (43, 648; sec State . Chevelier {1959) 52 C.2d
299, 804, 340 1.2d 598, 601 Under Chevalier, allimmative allegations of
how or in what manuer the praposed use will not be public are required.
Similasly, in order lo raise an jssue of exeess condemnation Lhe property
gwner must allege facts indicating the condemnor’s frand, bad faith,
or abuse of discretion. L. A. Couidy Flood Control Dist. v. Jan {1957}
154 C.A.2d 389, 316 P.2d 25

b. [§8.30] More Nccessary Public Use

A general denial appears to be sufficient to controvert the con-
demnor’s allegation of more necessary public use. See C.C.P. §437; 2
Witkin, CarironNia Procepunt §§519-21 (1954).

G, Burden of Proof
1. [$6.31] Public Use

Since the legislative declaration of public use is entitled to great
weight in condemnatine proccedings {(sce §8.8), the property owner
challenging a specific legislative declaration in his answer has the bur-
den of proving the error of and wnreasonzble foundation for the legis-
lative declaration. Sce County of San Matep v Coburn {19005 130 C.
631, 635, 63 P, 7K, 79,

Under the busic ruls Pt the bordew of coming forward and the
burden of persuasion {ollow the burden of ploading, the plaintiff must
prove the elements of his canse of action and the defendant must prove
new matter raised by way of afMirmative defense. Witkin, CALIFOINIA
Eviozncr §06{a) {1958).
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Applying this rile to the issue of public use m a particular case does
not resolve the problem. The condernnor must allege that it intends to
devote the property sought to the proposed public use, which indicates
that it world have the burden of proof. See C.C.F. §1981. On the other
hand, the property owner must affirmatively ollege facts indicating
fraud, bad {aith, or abuse of diseretion in that the condermer does not
actually fatend to devote the property 1o the proposed public use (see
§68.9, 8.29) which iudicates that the burden of proof would be on him.
See C.C.P. §1569.

If both parties luve satished their burden of pleading, it appears
that the public condemnor need only introduce the condemnation reso-
lution in evidence in order o establish a prima fucie case and, thus, put
the burden of cuiming forward on ihe property owner, Under these
circumstances, the burden of persuasion te establish [raud, bad faith,
or abuse of diseretion world be on the property owner, Sce State v..
Lagiss (1938} 160 C.A.2d 28, 324 T.2d 926, ‘

If both partics have satisfied their burden of pleading, 2 private
conderanor, acting under C.C. §1001, would probably have to make a
stronger showing of his intention to devote the property to the pro-
posed public use than a public or quasi-public condemnor, as he must
do on the issue of the general interest to be served. Sce {8.1L.

2. {§8,32] More Necussary Publie Use

If the property already is appropriated to a public vse, the condemnor
has the burden of proving that the proposed use is a more necessary
public use than the existing public uss and that the proposed use is
incousistent with the continuance of the existing nse. Los Angeles v,
Los Angeles Pacific Co. {1916) 31 C.A. 100, 115, 159 P. 992, 998. If the
property’s cxisting appropriation tu a public nse is disputed, the hurden
is on the existing user to prove that the property is devoted to a public
use. Los Angeles . Los Angeles Pacific Co., supra.

i, NECESSHY

A, [58.33] Stotutory Reguiramonts

Aloust: “damages sustained by reason of an adjudication that there

g { . ) ’ ')

is no necessity Tos taking the property” are inclirded among the dam-
ages for which a condemner must give secrily order to take inme-
diate posscssion wader the California constitution {art, 1, §14), ncees-
sity is not a constitntional Bmitation on the cxercise of the right of
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condammation, $tate v. Chewalicr (1950} 52 (.2d 299, 304-05, 340 P.2d
598, 603,

The Jegislaturs Las, however, Yimited the exercise of the vight of con-
demmation to the 1akin g of property that *iy necessary 1o such [“author-
ized by law’] use” (C.O1 $1241(253, and to the taking of land or
rights of way wlen e proposed public use is ocated In o manner
which will be “most compatible with the greatest publie good and least
private injury” (CUOF, §1242 on bd and §1240{6) on rights of way .
If tlie [roperty to be taken is not land or vights of vay, the legislatore
has not Timited the vight of condemnation by requiring a propov loca-
tion of the proposed pubtlic wse.

B. Bicanling of Mecessity

L [48.24] In General ‘

Necassity has theee aspects: the nocessity for making the proposed
public ilmprovement; the necessity for takin g particular property or a
particular interest in property (C.GP, §1241(2)); and the proper Joca-
tion of ihe public improvement (C.C.P. $§1242, 124G(8)). See State v,
Chevalier (1950} 52 C.24 299, 307, 340 P.od 598, 603, C.C.P. §1241(2)
{first proviso) _

2. [§8.35] The Neeessity for Making the Proposed Public Improve

ment

In the Brst aspect of necessity, the conderanod’s wisdom in deeiding
to make the particolar public improvement as 4 necessary public im-
provement is questioned, This is 2 political or legistative question, not
open to judicial review. See §38.39, §.40,

b, i the legistature defines sewer purpases is o public use and the
condernnor decides to condemn properly for a particolar sewer, the
properly owner cannot guestion the installation of the particular sewer
As wnnecessary in coudernation proceedings, bnt ma ¥ fuestion oaly
the acyuisition of pariicular property as unnecessary for the sewer
project. Lity of Pasadena «, Siimson (iB91) 81 ¢ 238 253 27 P, 504,
607, Castro Point Co. v, Anglo-Pacific Co. (19173 33 C.A. 418, 423, 165
P. 544, 546, sce §45.36. 357,

3. Necessitly for Taking Particular Froperty or a Particular Interest
a. [§8.361 Particular 1 ‘ruperty

This aspect of noressity iu vsually seferred to 25 the issue of neeoes- _
- ol . ¥ # - .. . "
sity. The wicaning of this issue s unclear hecause on one side the issue
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merges into the issue of public use and en the ather side into the fssue
of proper Incation,

Thus, allegations that move of thie owner's property is sought than is
necessiry to effectuate the proposed public iraprovement or that the
partienlar property is not presently necessary for the proposed public
improvement raisc the issue of public use rather than the issne of nec-
essity. Sce State v, Cheoalier (1933} 53 C.0d 209, 340 P.2d 598; §§5.10,
8.13. '

In Clievalier {supra at 367, 340 P.2d a¢ 603 ) the Court doscribed this
aspect of nccessity as “the necessity for taking partioular property,
rather than other property . .. ." M the property ovner attempls to raise
this issue of necessity by alloging that the condenmor alieaddy has other
property or could obkain other properiy on which it can make the pro-
poscd public improvement, the condemmor will prrobubly reply that the
other praperty s Jess advantageous for the provosed public improve-
ment and the issue is thea 2 question of proper location. See §8.38.
Thus the definition of the Chevalier case, by introducing the compari-
son with other properly, appeass to lead direetly inte the question of
proper location and fails to define the necessity for taking the particu-
lar property.

In City of ilawthorne v. Peebles (1958} 166 C.A.2d 758, 763, 333
P.2d 442, 445, the cowt defined the nccessity for taking particular
property: “necessity does not signify impossibility of constructing the
impreovement . . . without taking the land in question, but mevely re-
quires that the land be reasonably suituble aud vseh for the improve-
ment.” Accord, Rialto Trigating Dist, v Brandon (1894) 103 C. 384,
37 P. 4584, By limiting the question of the necessity for inking particalar
property to consideration of the suitability ond vsefvlness of the prop-
exty to the proposed public use, the court has defined Fhe jssuce in what
appear to be the only tenas which do not inclnde the issue of publie
nse or praper loeation. Under the Jlawthorne delinition, evidence on
neeessity wonhl be limited to evidence showing thet the particular
property will or will uot be suitable and desivable for the construction
and use of the proposed public im provement.

b, [38.37] Pacticular Interest

When the issuc of necessity involves a quastion of the necessity for
taking a particular futerest in the progerty, the meaning of the logis-
Jative Bimnitation is <lear. Bxcept as provided in GO P §1235(1), (2),

and (4), er inany other stalute, the taking of an estate greater than an
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easeriacnt is not necessuy o oa r:]'opqqed pui:}ir improvement, CCP,
§1239(2); Highland B-:’r?h; Co. v. City ef San Rafuel (1956) 46 C.24
869, 298 p "d 15. The statutory exceplions are so cxlensive, however,
that they come close to alw nga!mg the general yule.

Code of Givil Proceduire §1239/ 1) aa:,hcm?f: a condenuor to take a
feo simple estate for the f'ﬁfw.mb uges: public baildings or groumeds,
permanent huikdings, reservoirs, dams, depository for ming tailings, and
protectivn of wah; -bearing kand from drouglit,

Upon adontion of & :(mhziv-rn finding that the taking of a fee is
HECessary, a ’Tl"!‘lCIleI corpaoraliog s m uh arived o take & fee for rond,
raifrond, or utility purposes; 5 vechunation board is acthorized 1o Loke
a fee fur its s purposcs; and & coundy, oity, mutnal water R}"?EC!T’E m'mrri-
pal water district "or otlior 'p::ruhfai sui)dhlnﬂl}, regay dless of the use”
is authorized to take a fee shaple. COP. §123902 ) aml {4).

Under Str. & H. C. §104 ihe Higleway Cﬂ.nnmmmz i3 anthovized to
take a fec that it considers necessiry for highwiy and related purposcs.

4. [§8.38] Proper Tocation of the Proposed Public Improvement
P B

Whea land or rights of way arc le he condemmed, the proposed pub-
Yic improvernent mux.f. be located in a manner most compatible with
the preatest pni}hc good and least privaie injury. C.CP, §§1242,
1246(6). This is the issuc of proper Jocation, which has also been de-
scribed as “the necessity for adopting @ particuler plan” for a given
public impr rovement. Staie v. Chevalicr {1959) 52 C.2d 289, 307, 340
.24 598, 602,

Proper location and the necessity for :'a‘a:'l'n;f particular property, as
two aspects of the | s ger issue of necessity, “are f cquertly termed the
question of n”cms‘ty “Id. at 304, 340 P.2d at 601, r;cr..crrf, City of Haw-
thorne v. Pechics {1959) 166 C.A.2d 755, 763, 333 P.2d 442, 445,

This issue is essentially a comparison between two or more sites in
which the conderanor has chasen the property owner's site, the prop-
erty pwner wants the condenmor to chovse another site, and each
claims that his proposed site is most compatible with the greatest pub-
lic good and the Jeast private injury.

Since proper Jocation is based wpon twe factors, publie good and
private jnjury, the comdamnor’s choice is correct or yn:: war, unless
another site would invelve an equal o greater public pood and a Jesser
private infiy. A lesser public good can never be covmterhalanced by
2 lesser private injury l’(} equal am _.re proper location. Montelello ete.
School Dist. o, Keay {1942} 5% C.A.2d 8390, 13) P.2d 334 Nor can
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3

_equal public good and eqial private fnjury combine to wake the con-
demnor’s choice an impropey lecation. Californie Cent. Ry. v. Hoeoper
{1888) 76 C. 404, 412-13, 18 P, 549, 503

. Necessity and Preper Location os Legisiative or Judicial Quostions
1. [£5.39] Necessity and Proper Location Within Legislative Countrol
'The legislaturc’s ernivol over the right of condemnation is shsolute

and unlimited, except as proscribed by the constitution or by statute,

Sec §35.3, 8.4,

Since the constitution does not require that the proposed jrblic im-
provement be nocessary, or that the gropesty be necessary to the pro-
posed pablic improvement, or that the public ivprovement be properly
located, these ruestions are uot constitutional limitaticns upen the ex-
ercise of the power of cuinent domain. See §8.33.

Therefore, tmless the logislature tmposes these limitations by statute,
these threc questines are within the legislature’s absolute and urilimited
control over the exercige of the right of condemnation rud, as such, are
questions of « political or legislative nature not subjeet to judicial
review. State v, Cheselier (1959) 52 €.2d 299, 304-06, 340 P.2d 598,
B01--02: see Sherman v. Buick (1867) 12 C. 241, 253.

2. Effect of Statutory Law Upen Necessily and Proper Location

a. [$6.40] Necessity and Proper Location M adde Judicial Questions by
Statute o
In 1872, the legistatore Hmited the exercise of the vi ght of condemna-
tion by enacting C.C.P, §§1241(2), 1242, and 1246{8). These statutes
make “necessiny to such [anthorized by Taw’] vse” a judicial question
in the taking of ufl property and location “in a manner , . , 1205t com-~
patible with the greatest public gool and least private njury” a judicial
question in the taking of land ov rights of way. City of Pusadena v,
Seimson (18013 91 €. 238, 253-58, 27 ¥ 604, 807-08; Lalifornia Cent.
Ry. . flooper {1888} 76 C. 404, 41213, 18 . 599, 603; Fel B, & Eureka
RR v. Ficld (1885) 67 C. 429, 7 P. 814; see State ¢ Chevalier (1959)
52 C.2d 249, 206, 340 P0G 508, 602 The 1572 statutes did not make
the neeessity of the propesed publie improvement a judicial guestion.
Therefore, this questivn remains a legislative guestion not subject to
judicial review. City of Pasedena v. Stimson, supra.
The legisiature has, however, retomed negessity and proper loeation
to nonjusticiable questions in many cases Ly the exceplions that [ollow

in §§5.41-5.46.
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b. Subsequent Stalutory Fxceplions
{1} [§8.41] Under Public Imprevement Acts

Althongl: this development of nocessity and proper Jocation from
legislative questions (§8.39} 1o judicial guestions by siatule {§8.40)
appears clear, the case law was confosed Ly eascs avising under public.
impmvemcn[ acts.

Under a statetory procedore eommon to these acts, the property
owner was given noting and an opporinnity to be heard before the
condernnar, s 3 eondition precedent to condermation, The eouris held
¢hat alter notice and hearing, the property owner could ot “collater-

. . i’: N i 1 7 .
ally attack™ the cendeane’s judicial detennivation of pecessity znd
. . . -
propoer location in the sehsequent comlemnation proceeding, Cannly
of San Mateo v, Cobury, (1300 136 C, 631, 835-36, 83 L. 75, 7, Counly
of Siskiyou v. Gamibich (18537 110 €, 84, 100, 42 P 465, 470.

Confusion arose beeause, although cloarly holding that necessity and
proper locativn were legishative guestions not subject to judicial review
in candemmaution proceedings, the conrls failed to limit this holding to

I g5, the ‘ 5
conderamation proceedings following the internediate action taken be-
fore suit by any board or krilunal acting 5u a jndicial capacity” under
the nublic improvement scts. Couniy of Siskivou v, Gamlich, supra.

i 'y o N i

(2} 1§8.42] Under C.CP. §1241(2)

- Iu 1813, the legislature added the provises to C.CP. §1241(2). Under
the fyst provise, when the legislative body of o county or city, by resolu-
tion or ordinance adopted by vote of two-thirds of all its memboers, finds
and determines that the “public interest and necessity require” the pro-
posed public fmprovement and the particular property “is neecssary
therefor, such resolution or ordinance shall be canclusive evidence” of
(1} the necessity of the proposed iproveinent, (2] the nocessity of
the particular preperty te the proposed improvanent, il (3} the
proper location of the propesed improvement. Under the second pro-
viso, the resolution is conclusive evidence of peoessity and proper loca-
tion only in a taking of property within the Jegislative bady's territorial
Yimits. Since the necessity of the propused improvement is a legislative
gquestion atd is not wuade a jadicial question nnder C.C.P. §§1241(2),
1242, or 1240(6) {ser $§8.33-8.40), this Jegislative declaration and
other legislative declarations (§8.44) of conclusive evidence of the ne-
cessity of the proposed Inprovemeat are mere surplusage, the result of
an overabimdance of legislative caution.
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Since 1913, the legislature has added the vesolutions of the following

£
public agencies to the proviso to C.CP. §1241{ 2} irrigation, public
utifity, and water districts (1935); school districts (1948); transit dis-
tricts (1655 ); and rapid transit distriets (1957,

The legislature has thas specifically excepted certain condemners
from the 1872 general enactments making nocessity and proper location
judicial questiens, but neeessity and preper location rersain judicial

nestions under the 1872 statutes. See Siate v, Chevalier {1959} 52.C.2d
299, 367, 310 P.2d 598, 603, Therefore, if the resolution of an excepted
condemnor fails to confoens to the requivements of the proviso or con-
cems property outside the condemnos’s teryitorial Timits, the condemnor
loses the Lenefit of the conclusive evidence proviso; necessity and
proper location {as judicial questions under the 1872 stabntes) are justi-
ciable questions in the cendewmation proceeding, City of Hawthorre v,
Peebles (1959} 166 C.A.2d4 758, 333 P 24442

The constitutionality of this proviso bas been upheld against an asser-
tion that the failure to give the property owner notice and a hearing on
necessity and proper location hefors the condemner or a hearing ou
necessity or proper location in the condemnation proceeding makes the
condemnation an weconstitutional taking without due process of law,
Rindge Co. v. County of Los Angeles (1923) 262 1.5, 700, affirming
Jotmiy of Los Angeles v, Rindge Co. (1021} 53 C.A. 166, 200 P. 27,
City of Qakland v. Porker (1924) 70.C.A. 295, 233 P. 68, :

If the resolution of a condemnor is conclusive evidence of necessity
and proper location under C.CP. §1241(2), the propety owner cannot
make these questions justiciable by allegations in his answer of iraud,
bad {aith, or abuse of discretion. State 0. Chevalier, supre at 305-07,
340 P.2d st 601-03 {cxpressly disapproving of language in a long line
of District Conrts of Appeal cases culminating in State v. Laglss (1938)
160 C.A.2d 28, 324 P.3d ©26); see C.CL. 1837 {("Conelusive . . | evi-
Jdence is that wlich the Iaw does not permit to be contradicted.” }. But
see Note, 48 Carav. L. Rev, 164 (1960},

After arriving at this holding by first reviewing the stututory, vather

than constituticnal, developiient of the issue of necessity, the Court
explained its holding upen the additional ground that:
To hold otherwise would not only thwart the legislative purpose in making
such determinations conclusive but would open the daor to endless litigation,
and perhaps conflivting determinatioas on the question of “nocessity” in sep-
arate eondemution actions browght to abtain the pareals sought to carry out
asingle public improvencat.
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State v. Clevalier, supra at 307, 340 P.9d at 503, Thus the Court showed
its awareness not only of the intention of the Jegislature but also of the
prac:tic."al need for vnilormity i condemning propestics for a single pub-
lic iraprovement and for expudiency,

(3) [§8.43] Unrler C.CY. {1439

Under C.OP, §1233(2) the resolution of a reclamation board finding
that the taking of either a Tec simple or an casoment i necessary for
fls purposss is conclusive evidence that a taking of the {ee simple or
easeinent is necesiuy.

Under C.C.P. §1230(4} the resolutions of a county, city, mutnal water
system, municipal water districr “or other political subdivisions, regard-
less of the use,” detennining thiat the taking of a fee simple is necessary,
are conclusive evidence of the necessity for the taking of the fee simple.

If the condemnor’s resolution is conclnsive evidence of the necessity
for taking the particudar interest, the property owner carnot make the

westion of the neeessity fur taking the particular interest justiciable by
alleging in his answer the condemnor’s frand, bad faith, or abuse of dis-
cretion. Sce State v. Chevalier (1959} 52 C.2d 299, 340 P.2d 598, C.C.Y.
§1837; §8.42.

{4) {§8.44] TUnder Enabling Acts

The legislature %as declared that the declarvations, ordinances, or resn-
lutions of necessity of the following public agencics are conclusive evi-
dence of (1) the nocessily of the proposed public improvement, {2}
the necessity of the particular property to the proposed public improve-
ment, and (3} the propey loration of the proposed public improverent:

Central Valley Project Wat. . §§11581-52
Highway Comm. St & i1 C. §§102-03, 8205
Housing Conra, Health & S. C. §§34875-76, 34878

(appears to be canclusive evidence

61113.1 of (1) and (2))

Joint Highvway Dist. Str. & 1. C. §25052

L.A. Meteopoiitan Auth. Pub. Util. C. App. §4.7 (West's
: 1959 Supp.) _

Park & Flayground Aat of 1900 Gove. C. §§38080-81

{appears to be conclusive evidence

only of (1})
Parking Dist. Sis. & H. C. §§35273.1, 354015
Reclamation Board Wat. C. §§8584-85
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Recreational Harbor Dist,

Ee?r..n;s of Univer, of Cal,
{11 vote required)

San Mateo County #laed Ceontrol
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Harb. & N. C. §§6550, 6598, 6598
1d. €, §623151-52

Wat, C. App. §87-3.4)

Tist.
(% vote required and resolution
does not appear Lo be condition
procedent)

State Pablic Works Board

Street Improvement Act of 1911
(conclusive evidenee only
of “necessity” )

treet Opening Act of 1903

{appears to be conclusive vvidence
of only (1) and (3))

Toil Bridge Auth,

Gov, . {15855
Str. & HL €. {56021, 6121

Str. & 11, O, §4189

Str. & H, C. §30404

Unlike C.C.P. §1241(2) most of these statutes make the adoption of |
a resolution of necessity a cordition precedent to condemnation pro-
ceedings and do not specify voling requirements for adoption or tesri-
torial limitations upow the taking. Thus, if the conderinor fails to adopt
a resolution or adopts & defective resolution, not only will necessity and
proper locution be justiciable {§8.4€}, but also the condemnor will lose
the right to seek condemnation under its enabling act.

If 3 resolution is conclusive evidence of necessity and proper location,
the property owner cannot make these questions justiciable by allega-
tions in the answer of fraud, bad faith, or abuse of discretion. Stute v,
Chevalier (1959) 52 C.2d 299, 205-G6, 340 P.2d 598, 6031-02; sce C.C.P,
§1837, §8.42.

These cma!ing statutes are in: shvious ronflict with G.C.P. §1978 pro-
viding that “no evidence is by law made conclusive or unanswerable,
unless so declared by this Code.” However, the enabling statutes were
enacted after the 1872 enactment of §1978, so that the general provision
of §1978 undoubtedly has been superseded by the later, specifie ena-
bling statutes.

{5} [§8.45] Under Fnalding Acts Incorporating C.C.P. §1241(2)

In the enn blmg acts of many publie agencies, the legislature has
granted to their bonrds the powers and ngh s with vespect to the taking
of proparty for public use as are conforred by geaeral law on the legls-
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lative body of a county or a cily. Since resolutions of necessity by the
legislalive body of countics and citics are conclusive evidence of all
three aspects of necessity under the proviso to C.G.P. §1241(2), it ap-

ars that the resolations of these public agencies will be conclusive
evidence of all tluee aspeets of necessity in the same manner and to the
same extent under Uie provise to C.C.P, §1241(2}. See §8.42, However,
sinee bhis conelusion is the result of an incorporation of C.C.D. §1241(2)
into the enabling ncks by a nonspeeific reference rather than a direct
Jegislutive grant, the guostion arises whether C.C.P. §1978, providing
that “no evidenee is by law made conelusive or unanswerable, unless so
declared by this Code,” prevents this incorporation of §1241(2) into
the enabling acts of the following public agencics:

Water Conservation and Flond Control Agencics and Distriets,
cited to Wat. C. App.}:
American River §37-23 Santa Cruz County §77-24
Antelope Valley ete. §98-61(7) Sierra County §91-3(f)
Lassen-Modoc Connty §93-3(f)  Siskiyou County §89-3(f}

Meudocine County §34-3(f) . Sonoma County §53-3(f}
Morsison Creek §71-3{f}) Tehama County §82-3(t)
Plunas County §36-3(f) Yolo Cotnly §65-3(f)
County Water Auth. Act Wat. C. App. §45-5(5)
Harbor Iipr, Dist. Harb. & N. C. §5500.4
Joint Municipal Sewage Disp. Dist. Health & 8. C. §§5740.01, 5740.06
Municipal Util. Dist. Pub. Util. €. §12703
Yort Dist. Harb. & N. C. §6298
Regional Park Dist. Pub. Res. C. §5542
Regional Sewage Disp. Dist. Health & S. C. §§5901, 5998
Vallejo Wat. C. App. §67-23

Under Str. & M. C. §27166, Bridge and Highway Districts are granted
“the seme rights, powers and privileges as the State of Califarnia” in
condemnation procesdings. Query: what does this grant include?

{6} [§8.46] Under Enabiing Acts Incorporating Code of Civil
Procedure

Since the legislature hias merely empowered the foilowing public
agencies to condemn in accordance with the eminent domain provisions
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of the Code of Civil Procedure and C.CP, 1978 provides that “no evi-
dence is by Jaw made conclusive or nmanswerable, unless se declared by
this Code,” the resolutions of necessity of the following public agencies
probably will not be conclusive evidence of necessity and proper loea-
tion under the proviso to C.CP. §1241{2). This conclusion is also sup-
ported by the fact that the resolutions of mary of these public agencies
are declared to he prima facie evidence of the necessity for taking the
particular interest in the property. §8.55.

Water, Flood Contrel, 2nd Water Conservation Agencics and Districts,
(cited to Wat. C. App. ):

Alamieda County §55-5(13) Novada County §90-7
Amador Connty §95-3.4 Grange County §36-13
Contra Costa County §50-10 Santa Barbara County §51-3.4
El Dorado County §95-8 Shasta Connty §83-63
Los Angeles Connty §28-18 Solano County §64-3.4
Mojave §97-14 Yuba-Bear R. Basin £93-8
_ Monterey County §52-6

County Recreation Dist. Pub, Res. C, §5419

Drainage Dist. Act of 1903 Wat. C. App. {8-18

Drainage Dist. Act of 1919 Wat. G, App. §31-22

Kings . Conserv, Dist. Wat. C. App. §59-26(12)

Knights Linding Ridge Drainage Wat. C. App. §21-5
Dist.

Protection Dist. Act of 1907 Wat, €, App. §LE-15
Regional Shore Line Dist. Puh. Res. G, §5748
Resort Dist, Pub. Res, C. §11265
Sacramento R, Levee Dist. Wat, . App. §28-5
5. F. Harbor Comm. Hark & N, C. §3135
Storm Whater Dist. Act of 1909 Wat. C. App. §13-8
Private Wharves & Piers Harh, & N. C. {40609
Watcr Conserv. Act of 1931 Wat. C. App. §39-26
Water Storapge & Conscry. Dist. Wat. C. App. §44--28

D. Pleading

1. Complaint

a. [$8.47) In General

Since the necessity for taking particular property and proper location
of the proposed public insprovement are not constitutional Bmitations
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upon the exercise of the right of cminest domain ($8.3), unless requived
hy statute, allegations of necessity aud proper Incation are not qui'ued
in the complaint.

Code of Civil 1 Procedire §1244, setting forth the essentials of a com-
plaint in condemnation proccedings, does not spec ifically require allega-
tions of nceessity and propey ?ucr:x!aun

b [§R48] Necessilty

The provision of C.CP. §1241 that "before propoity can be taken, it
must appear: ... 2 Tt the taking iy necessary o sueh [authorized h}r
Jaw’} use” Il‘tust be “construcd in conjunction with section 1244, and a
statement of necessity i au ewential eloment of the complaint.” Linggi
0. Garovotti {19557 45 €2.24 "", 27, 256 P.2d 15, 19-20; accord, Central
Pac. Ry. v. I"'clcfmun (1007) 152 €. 303, 308, D2 1. 849, 851; Hialfo Jrvi-
gating Dist. o, Brandon (1504} 103 C. 584, 37 I 484; Black Rock etc
Dist. o, Summit etc. Co. {1943) 56 (‘.A.‘,d 513, 517, 132 P.2d 58, 61
“However, & general allegation of necessity is sufficient.” Linggi v. Garo-
cotls, supra; eccord, Rialte hrrigating Dist. v. Brandon, supra; Northern
Light etc. Co. v, Stacher {1810) 13 C.A. 404, 408, 106 P. §96, 903,

c. [§8.49] Proper Location

Because the proper Jocation requirements of C.CP. §1242 and
§1240(6) are not construed in conjunction with §1244, the condemnor is
not required to plmd proper location of the proposed public improve-
ment, San Francisco & 5.J.V. By, v. Levision (1801} 134 C. 412, 66 P.

73; Los Altos School Disi. v, Watson {1955} 133 C.A.2d 447, 440, 254
P.2d 313, 515-16;, Montebello cte. Scheol Dist. v, Keay (1942} 585

T.A.2d 839, 541, 131 P.2d 384, 186,

d. [§8.50] Resointions

While as a general rule passage of i resolution autherizing condemna-
tion necd uot be alleged in the cump]q; it (Kern Co. Hig :{._,h School Dist.
v, MeDonald {]‘11@} 1806 C. 7, 10, 179 P, 180G, 182}, it is good practice
to do so and probably mandatory where the statuic requires adoption
as a condition procedent to condernation proceedings. Sce §8.44, The
resolution should contain appropriate frdings and determinations as to
necessity and proper location, and a certified copy should be appended
to the complaint as an exhibit to satisfy the statement of necessity re-
quired undor Linggi o, Garovotti (1955 45 C.2d 20, 286 P.2d 15. Sec
RicHT oF Way Manuar 333-31 {3d ed. 1959}); Picnr oF Way Foim
Book, Vormns RW-23, RW-234A (Bd cd. 1959); §2.1.
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The failure of the candenmer to allege the passage of a valid resolu-

ion or any resolution on uc-ation is mmmtuuzﬂ Los Altes School Dist,
o Watson (1953) 133 CALd 447, 254 P.24 513

From the point of view of t?zﬂ cnnrlcnmm‘ there is some advantage
to be gained in pleading necessity and propey Jocation if it has adopted
a resolution so finding, and the resolution by statute is made conclusive
evidence. By pleading the resoltion the condenmor ciffectively limits
the possible issucs to public use ind just compensation. Cf. Counly of
San Matee v, Bartole {19605 184 C.A23 - R .
Bven if the condemnor’s vesolution is not conclusive evidence of neces-
sity and proper location, there nevertheless m'l}r be an advantage in
adopting aresolutivn to this effcet and appending a certified copy of the
resolution to the complaint, bee um‘;e it wonld have iike (‘ﬂ'ecl as the
original (C.CP. §E1895, 1918(5)}, and would thus constitute “prima
facic evidence of the facts stated therein” {C.C.P. §1920).

2. Answer
a. [§8.51] Necessity ;

Thc property ownes's general or special denial is prub'thly sufficient
to controvert the condemmnor's geuneral o {zgﬁtwue of ncccs*;xty, See
Montebello ete. School Dist, v. Keay {1942) 55 C.A.2d 839, 842, 131
P.384,386; C.C.P. §437.

. [§8.32] Proper Location

If the condemuor’s resvlution is not conclusive evidence of proper
location, the property owner shoald censider vaising this issue. IF the
condemnor’s rosolution would be conclusive evidence of proper loca-
tion, it would be a waste of time to atterapt to raise the issue in the
answer, unless there is reason to helieve no resolution or a delective
resolution was adepted. Sfete o, Chevalier (1959) 52 C.2d 299, 340
P.2d O

If the property awner wants to raise the issue of proper location, he
must plead the issue as an affinmative defense in ]l{“ answer., Los Altos
School Dist, 0. Watson (1055) 133 CA2d 447, 284 2.2d 313; Monte-
helle eic. Schaol Dist. ©. RKeay (1942 55 C.A 24 8 ?q 131 P.2d 384; see
City of Pasadena v. Stimson {1891} 91 C, 238, 255, 27 P. 604, 608,

Alegations that the eondemnor hias or con obtain Ic:: advantageous
land o¢ uuhta of way, which wonld cause less pi ivate fnjury, obviously
do not vaise an issue of proper location. Eel R. & Ewreka BR. o I ield
{1885 67 . 420, 7 D. 814; Montebello vtc. School Dist v. Keay, supra.
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Nor dees an allegation that avother route would be equally good and
convenient for the condumnor wud the property owpor raise an issue af
proper locstion. California Cent. Ry v f’nn;wr {1888 T8 C. 404,
41213, 18 1. 5599, GO3.

Therefore, it appears that the preperty owner can only raise the issue

- l - J:‘ - - -
of vroner Jocation by setting forth facts indicating that other equall
) & § o . i

good or sporc ddﬂnhngos land or rights of way are available, which
would cause less private injury.

E. Proof

1, Presumptions

a. 1$8.53] Prima Fucic

The location of a proposcd public anprovement “should, in the ab-
sence of evidence to the contrary, be presinacd correet and lawful . .
[Flor certainly it must be prosumed that the state or its agent Lias made
the best choice for the public . . . ." City of Pasadena v. Stimson (1891)
91 C. 238, 255, 27 P. 604, 608; Las Altos School Dist. v. Watson (1955)
133 C.A.2d 447, 449, 284 P.2d 513, 515-16.

In addition to this judicial prima facie presumption of proper location,
the legislature has declared that the sesolutions finding neeessity and
preper location by the Adjutaut General for armory puarposes and the
State Park Commission are prima facie ev*deu{ ¢ of necessity and proper
ocation. Mil. & V. C. §435; Pub. Res, C. §§5006, 5006, 1, Under the Sac-
ramento Countly Water Agency Act, msoluhom of the agency are prima
facie cvidence of necessity. Wat, C. App. §66-3.4.

Resolutions on the estate to be taken by the following special water,
flood control, and water conservation agencies and distrigts are prima
facic cvidence of the necessity for taking the partienlar interest in the
properiy {cited to Wat. G App. ):

Alameda County §55-5{13) Marin County §63-5
Amador County §05-3.4 Mariposa County §83-3.4
Contra Costu County §63-5(13) - Mojave Couniy §97-14
Contra Costa County §60-7 Napa Counly §61-6

Contra Costa County §80-10 Flacer County §81-3.4

Del Norte County §72-7 Riverside Cougty $48-9{9)
El Dorado County §96-8 Sacramento County §66-3.4
Humboldi County §47-7 San Benito County §70-8
Lake County §62-5(12) San Joacuin County §7¢-5

Los Angeles County §26~164 San Luis Obispo County §49-6
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" San Mateo County §87-3(8) Solans County §64-3.4
Santa Rarbara County £51-3.4 Sutter County $86-3.4
Santa Barbara County §74-5(12) Ventura County {46-7(8)
Sapta Clara County §60-6 Yuba-Bear R, Basin §93-8
Shasta County §83-67 Yuba County §84-3.4

b. [§8.54] Conciusive

The legislature has declared that the resolutions on the necessity for
taking particular property or o pacticular interest and proper location
of many public hodics are conelusive evidence on these Guestions. See
§§8.41.-5.46. Aftor adeption of a conclusive evidence resolution, these
questions cannot be raised by answer in the condernnation procecdings.
State v. Chevalicr (195¢) 52 ©.2d 208, 340 P24 398, C.C.P. §1837;
see §8.42,

2. Burden

a. [$6.55] Necessity

The burden of proof, as the burden of pleading, falls on the con-
dernnor to prove the necessity of taking the pasticular property or
particular interest. Central Pac. Ry. v. Feldman (1907) 152°C. 303, 311,
92 P, 849, 852; Montcbello ete. School Dist. v, Keay {1942) 55 C.A.9d
839, 131 P.2d 384, Northern Light etc. Co. v. Stacher (1910) 13 G.A.
404, 408, 109P. 898, 903, . :

A statutory prima facie presvunpeion of necessity shifts the burden
of going forward to the jrroperty owner. Witkin, Cavirounia Evipence
§453-55 (1958 ); see C.C.P, §1833; §8.53,

b. {§8.50] Proper Locetion

The brrden of proof, as the burden of pleading, falls on the property
owner o peove improper location. City of Pasadena v. Stimson {1891}
91 C. 238, 255, 27 . 604, 808; Los Aftos Schoo! Dist. o Watson {1955)
133 C.A.2d 447, 448, 284 .24 513, 5186. '

3. Quanivm

a. [§8.57] Necessity

The condenmnor is reguired to prove neeessity by a prepondeiance of
the evidence. Linggi v. Carovotti {1955) 45 C.2d 20, 27, 236 P.2d 15,
26 {dictuin); see § .r}rmg Valley W. W, v, Drinlhouse (1891} 92 C. 528,
332, 25 P. 681,652, :

A private condemmor, acting under C.C. §1001, is reruived to inake
a “somewhat steonger showing of those rcquizenents . . . than if the
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condaunor were a public or quasi public entity.” Linggi o, Garovotti,
supra.

H the conderonos’s rosolutivs is prima facie evidence of necessity, in
order to sustain his Lurden of going ferward and to contradict and over-
come the presumption, the proporty owner would have to produce
suflicient evidence that the particelar property or praticudar interest wis
not necessury to the piopased neblic iprovement to meet the prima
{acic evidence. Sce Witkin, Crrorovsia Bviorwor §§53-55 (1958);
C.OP. 1533,

b. [§8.58] Preper Location

b erder to sulein his burden of proef and contradict and overcome
the prima facie presumnplion of proper Incation {§8.53), the property
owner must pracluce clear and convincing evidence that the selected
location is incompatible witl: the greatest public good and least private
injury, rather than a mere preponderance of evidence, City of Pasadena
v. Stimsen (1831) 91 C. 238, 256, 27 P. 604, 60S; Heusing Authority v.
Forbes {1942) 51 C.A.2d 1, 9, 124 P.2d 194, 198-99; see C.C.P. §1833,



