# 36.21 4/15/70
Memorendum TQ-32

Subject: Study 36.21 - Condemnstion (The Right to Take--The Right to Take
a Fee or Any Lesser Interest)

At the April meeting, the Commission approved a broad definition of
“property” and the principle that a public entity should be permitted to
acquire any interest in property that is necessary for the particular public
improvement. Who was to have the ultimate authority to determine what
interest is necessary--the public entity or the court--was left for future
diacussion and decisiocn.

The staff reported that we plan to go through all the condemnation
statutes and to substitute "property” for phrases that attempt to describe
the interest that may be acquired. We attach two tables--Table IV and
Teble IVa which list the various statutory provisions that describe the
interest that may be scquired. When we are conforming the various provisions
of the various codes to our general comprehensive eminent domein statute, we
vill substitute “property” for the more descriptive terms now included in
the statutes listed in the attached tables unless for some reason we conclude
that such substitution not be made. We bring these tables to your attention
now, but we do not plan to attempt to conform the various secticms to the
decipion made at the April meeting until we heve formuleted the substance
of the genersl provieions on the right to take. We do, however, request
that you approve the approach suggested--that is, that you approve the idea
of substituting “property" or a similar phrase for the more detailed langusge
now contained in the varicus statutes unless scme reason exist why such
substitution should not be made. You will reeell that, under the statutory
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scheme approved at the last meeting, the specific listings of various

interests in property in a particular statute will operate restrictively

because the particular 1iating‘will be an exception to the general rule
that a public entity can acquire whatever interest 1is necessary.

At the time we actually prepare drafts to make the substitution of
"property"” for the detailed listing in the particular statutes in Table IV
and Table IVa, the Commission will have an copportunity to discuss whether
the substitution should be made in the particular astatute.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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TABLE IVa: PUBLIC ENTITIES GENERALLY:
PROPERTY INTEREST THAT MAY BE ACQUIRED

Note: The basic statement of condemnation authority
applicable to special districts is found in Table IV,
Table IVe includes provisions applicable to other
public entities and scme miscellaneous provisions
applicable to special districts.

Public Entity Property Interest That May Be Acguired

FEDERAL GOVERNMENT

"any lands lying below an elevation known and
described as minus 230-foot elevation and helow
sea level"” [as a migratory bird reservation)
[Fish & Game Code § 10685)

"any tide, submerged, or reclaimed lands of the city
. or any interest therein" {Govt. Code § 3?3603

STATE
one state may have another acquire "property rights"
for it (Water Code § 5901l--Klamath River Basin Compact)

“properties of nonconsenting owners of interests in oil
and gas" [for repressuring operations to ameliorate
subsidence and compaction of land](Pub. Res. Code § 3315)

"all frontages on the navigable waters of this State
(Cal. Const., Art. 15, § 1)

“the property and franchises of incorporated companies”
[for public use] {Cal. Const., Art. 12, § 8)

Board of State "structures" {Harb. & Nav. Code § 3061), '"the estates
Harbor Commissioners and rights" [for laying out and opening of thorough-

fare }(Harb. & Nav. Code § 3136), "rights of way and
lands" [for extension of state railroad in San Francisco]
(Harb. & Nav. Code § 3155), "certain tract or parcel
of land" {described}{Harb. & Wav. Code § 1775; §§ 1776
and 1778 also describe certain "lands" that may be
condemned), "any lands or property” (Harb. & Nav.
Code § 1785)

California Highway "abutting lands" [for converting highway into a freeway]
Conmission (sts. & Hwys. Code § 100.3), "property" [for military
highways](Sts. & Hwys. Code § 820.5)



Public Entity

Property Interest That May Be Acquired

Department of
Aeronautics

Department of

General Services

Department of Parks
and Recreation

Department of Public
Works

Department of Mental
Hygiene

"real or parsonal property, or any interest therein

including easements in airport hazards or land

outside the boundaries of an airport” [to permit

safe and efficient operation of the airport] {Pub.

Util. Code § 21633), "removal or relocation of rail-
ways, highways, mains, pipes, conduits, wires, cables,
poles, and all other facilities . . . which may inter-
fere" " (Pub. Util. Code §§ 21634, 21635), "property”
(Pub. Util. Code § 21635)

"any land" (Govt. Code § 1L66l), "any easements or

rights-of-way" [necessary for the proper utilization
of property owned by the state] (Govt. Code § 14662)
"rights-of-way" [for conveying surplus water] (Govt.
Code § 14715)

"easements in property” [for access to public beach]

(Govt. Code § 54093), "title to or any interest in
real and personal property" [for the state park
system], "any real or personal property or any interest
therein” (Pub. Res. Code § 5006), "any interest,
including options, in those properties known as Aptos
Forest, Santa Cruz County" [for development as a

state park]{Pub. Res. Code § 5006.2), "property" (Pub.
Res. Code § 5096.25), "fee or any lesser interest or
right in real property" [for a parkway]}(Sts. & Hwys.
Code § 887.2)

"property or interests in property" [to replace riding

and hiking trail in the vicinity of Alhambra Avenue
in Martinez]{Pub. Res. Code § 5077.l), "any real
property or interest therein" (Sts. & Hwys. Code

§ 102), "real property” and "any property dedicated
to park purposes” [for state highway purposes](Sts.

& Hwys. Code § 103.5), "real property dedicated to
park purposes”" (Sts. & Hwys. Code § 103.7), "real
property"” {Sts. & Hwys. Code § 104.2), "real property
or any interest therein ["for reservationg in and
sbout and along and leading to any state highway")
and "land" {Sts. & Hwys. Code § 104.3), "any buildings
or improvements" (Sts. & Hwys. Code § 104.4), ™any
right of way" [for comstruction] (Water Code § 830h4)

"a1l lands" [for the use of state hospitals]

(Welf. & Inst. Code § 410h)
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Publie Entity

Property Interest That May Be Acquired

Department of Water
Resources

Public Utilities
Commission

State College System

State Lands Commission

State Militia

"any real property or interest therein" [for state water

and dam purposes]{Water Code § 250), "real property . . .
any property dedicated to park purposes” [for water and
dam purposes](Water Code § 252}, "real property" [to

be exchanged to aid water and dam purposes] (Water Code

§ 255}, "real property or any interest therein" [“for
reservations in and about and along and leading to any
state dam or water facility"] and "real property or
interest therein" and "land" (Water Code § 256), "prop-
erty of any common carrier railroad” (Water Code § 259),
"in fee or in any lesser estate or interest, any real
property"{for recreational development](Water Code § 346),
"any and all water, water rights, rights of way, ease-
ments, land, electric power, power resources and
facilities, and property or appurtenances thereto of
every kind and description and any appurtenances to any
such property" (Water Code § 11575), "any property”
(Water Code § 11577), "property" (Water Code §§ 11580,
11581), "any property" (Water Code § 11587), "any
buildings or improvements" [on condemned land]{Water

Code § 11588)

"property and interest in or to property” [for railroads]

(Pub. Util. Code § 1207), "property and interest" (Pub.
Util. Code § 1208), "property or interest therein”
{Pub. Util. Code § 1215), "property or interest in or
to property” (Pub. Util. Code § 1217)

"The Regents of the University of California may condemn
any property or interest therein for the public buildings
and grounds of the University of California" (Educ. Code
§ 23151), Board of Truatees of the California State
Colleges may condemn "sny real or perscnal property"
{Educ. Code § 24503(a)), "property or any right or
interest therein" (Educ. Code § 24503{g))

"any right of way or easement, including surface rights"

[for the development and production of oil and gas

from State-owned land and for their removal] and "interest
in lands" (Pub., Res. Code § 6808), "apy interest in lends,
or lands in fee simple" (Fub. Res. Code § 6809), “"right

of way cr easement" [to rrovide access to public lands]
{Fub. ‘Res. Code § 6210.9)

"any property" [for armory purposes]{Mil. & Vets. Code

§ 437), "property" (Mil. & Vets. Code § u38)



Public Entity

Property Interest That May Be Acquired

State Public Works
Beoard

State Reclamation Board

Toll Bridge Authority

Wildlife Conservation
Board

"public buildings" [for use by state agencies) (Govt.

Code § 15808), “"any property" (Govt. Code § 15809),
"property" (Govt. Code § 15854), "real property or
interest" (Govt. Code § 15855), "real property” {(Govt.
Code § 15856)

"all lands, rights of way, easements, property or

material” [for flood control]{Water Code § 8590},
"any property or interest in property" (Water Code
§§ 8593, 8594), "land, right of way, or easement"
{for chamnel work](Water Code § 8619)

"toll bridge or other highway crossing” (Sts. & Huwys.

Code §§ 30201, 30202), "transportation facilities™
(Sts. & Hwys. Code §§ 30202, 30203), "any bridge,
transportation facilities, or additional transportation
facilities, and any franchise, rights, privileges,
easements or other property either real or perscnal
appurtenant thereto" [for toll bridge facilities]

(Sts. & Hwys. Code § 304L00), "property” and "toll
bridge or other tell highway crossing, real property,
personal property, franchises, rights, sasements, or
other property or privileges appurtenant thereto”

{Sts. & Hwys. Code § 30401), "any transportation
facilities, additional transportation facilities, real
property, personal property, franchises, rights, ease-
ments, or other property or privileges appurtenant
thereto" (Sts. & Hwys. Code § 30402), "in fee or
otherwise . . . any bridge or highway crossing . .
any transportation facilities or additional transporta-
tion facilities . . . and any real estate, personal
property, franchises, rights, privileges, or casements"
[for bridge or highway crossing or transportation
facilities]{Sts. & Hwys. Code § 30403), "in fee or
otherwise . . . any real property" [for exchange](Sts.
& Hwys. Code § 30405), "property” and "in fee or in
any lesser estate or interest" (8ts. & Hwys. Code

§ 30410)

"property"” [for access roads or rights of way] (Fish &

Game Code § 1348)



Public Entity Property Interest That May Be Acquired

COUNTIES
"all lands and rights whatsoever" (Govt. Code § 25431)

"the right [of passage]" (Govt. Code § 25662)
"water rights" {Govt. Code § 25691)

"real and personal property and rights of way" {Govt.
Code § 25822)

“real or personal property” [for airports]}(Govt. Code
§§ 26020(a}, 26021)

"right of way and other necessary incidental uses of any
. . . lands' [for construction of wharf, chute, etec.]
(Harb. & Nav. Code § 4009)

"real and personal property" [for veterans' home](Mil.
and Vets. Code § 1121), "real or perscnal property”
{for use of veterans'rassociation](Mil. & Vets. Code

§ 1262(a))

"as many acres of land suitable for agriculture as may
be necessary for the purposes of the [industrial-pensl]
farm" (Penal Code § 4106)

"all lands and rights" [for National park purposes]
{Pub. Res. Code § BL02)

"real property or interest therein" (Sts. & Hwys. Code

§ 760)

"right of access to freeway" [vhen highway is converted]
(Sts. & Hwys. Code § 941.2)

"real property adjacent to property being condemned"
[for county highways]{Sts. & Hwys. Code § 943), "real
property to be exchanged" (S8ts. & Hwys. Code §§
ou3.2, 943.4), "property or incidents" {Sts. & Hwys.
Code § 948)

"right of way for . . . flumes, ditches or canals"
[for carrying off storm or flood watersl}(Sts. & Hwys.
Code § 964), "real property or any interest therein"
[for protection of a county highway}(Sts. & Hwys.
Code § 965)



Public Entity Property Interest That May Be Acquired

COUNTIES cont.
"property” (Sts. & Hwys. Code § 976}

"any lands or rights-of-way" [for boundary highway]
(8ts. & Hwys. Code § 1626)

"rights ?f way" [for county highways]{(Sts. & Hwys. Code
§ 1627

CITIES
"any property interest” (Govt. Code § 25550.7)

"lands, rights of way, or other property" [for street
widening, ete.]{Govt. Code § 3L4610)

"real or persanal property” [for buildings](Govt. Code
§ 37h462)

"land" (Govt. Code § 37501}

“land" [for improvements]{Govt. Code § 38010)

"land" {Govt. Code § 38024)

"property" [for improvements]{Govt. Code § 38059),
"parcel of property" {Govt. Code § 38092), "property”
(Govt. Code § 38101), "lands" (Govt. Code § 38193)
(Park and Playground Act of 1909)

"any land or rights of way" {Govt. Code § 38304).
"water, water rights, reservoir sites, rights of way for
pipes, agueducts, flumes, or other conduits, and all
other property and appliances" [to supply water for

the city](Govt. Code § 38730)

"land" [for garbage disposel sites and rights of way
for roadways to the site]{Govt. Code § 38790)

"all property, easements, and rights of way" [for sewers
and drainage]{Govt. Code § 390k40)

"property, easements, or rights of way" (Govt. Code
§ 30110)



Public Entity Property Interest That May Be Acguired

CITIES cont.
"lands" (Govt. Code § 39371)

"any existing ferry system, includinrg any franchise or
license, boats and vessels, land and interest in land,
slips, wharves, piers, landing places, approaches, and
equipment and facilities used or for use in the main-
tenance and operation thereof" (Govt. Code § 39731)

"any land, rights of way, water, water rights, quarry,
gravel bed, other mineral deposits, or any other
property” [for the purpose of comstructing, equipping,
using, maintaining, or operating any facility]{Govt.
Code § 39793)

"property" [for varipus public works]{Govt. Code § Lokol)

"rights of access" ({Sts. & Hwys. Code § 1801}

“"any and all property . . . or any interest therein
including an easement or easements" [for streete]
(Sts. & Hwys. Code § 4030(b)), "any and all property,
rights of way or easements, or any interest therein"
(Sts. & Hwys. Code § 4090(c)), "property" (Sts. &
Hwys. Code §§ 4093, L185), "lands" (Sts. & Hwys. Code
§ 4201), "property" (Sts. & Hwys. Code § L4206(a)),
"parcel of property" {Sts. & Hwys. Code § 4206(Db)),
"property" (Sts. & Hwys. Code § 4217), "parcel" (Sts.
& Hwys. Code § 4220), "interest in any parcel" (Sts.
& Hwys. Code § L221}, "parcels" (Sts, & Hwys. Code §
4222), "interests in the land" (Sts. & Hwys. Code §
4233), "property" (Sts. & Hwys. Code § 4235), "parcel
of land” (Sts. & Hwys. Code § 4240), Mands" (Sts. &
Hwys. Code § 4372)(Street Opening Act of 1903)

"real property, rights-of-way, easements or interests
in real property” (Sts. & Hwys. Code § 10010), "land,
rights of way, and easements" (Sts. & Hwys. Code § 10102),
"land, real property, or rights-of-way" [for a city
street]{Sts. & Hwys. Code § 11101.5), "right or rights
in real property" (Sts. & Hwys. Code § 11400}

"property or any interest therein. Any lands or prop-
erty . . . In fee simple” [for parking districts]
(sts. & Hwys. Code § 31506(d}), "property" (Sts. &
Hwys. Code § 31590}, "fee simple title of any land"”
(Sts. & Hwys. Code § 3159Ll), "any property” (Sts. &
Hwys. Code § 31593), "land" (Sts. & Hwys. Code § 31705},
"real property" (Sts. & Hwys. Code § 31852)

"property [of the grantee of a franchise](Pub. Util.

Code § 6262)
.



Public Entity

Property Interest That May Be Acquired

CITIES cont.

Municipal Utility
District

'LoCAL AGENCIES"

MISCELLANEOUS
SPECIAL DISTRICTS

Benefit Assessment
Improvement District

Cemetery Authority

Commmnity Redevelopment
Agency

County Board of
Education

Housing Authority

"property” {Pub. Wtil. Code § 12703), "real and personal
property of every kind" (Pub. Util. Code § 12771)

"real property" [site for public buildings and grounds]
{Govt. Code § 50333)

"lands and rights" [for federal purposes]{Govt. Code
§ 50366)

"property” [for airports] (Govt. Code § 50L70)}

"property” [for parking motor vehicles]{(Govt. Code
§ 54031)

"any enterprise” (Govt. Code § 54340), "any real or
perscnal property, or any interest in or improvement on
any such property, or any water rights for an enterprise"
(Govt. Code § Sh3l1)

"lands" (Water Code § 75230)

"roadways, alleys, walks, avenues, driveways, streets
and parks" [for preserving cemeteries](Health & Saf.
Code § 8715)

"all or part of the real property" (Health & Saf. Code
§ 33342}, "real property” (Health & Raf. Code §§ 33367,
33391(b)), "property" (Health & Saf. Code § 33395)

the site or sites" [for buildings for a natural
resource conservation school](Educ. Code § 6726)

"real property” (Health & Saf. Code § 36059(i})



Public Entity Property Interest That May Be Acquired

MISCELLANEQUS
SPECIAL DISTRICTS cont.
Joint Sanitation "property” (Govt. Code § 55003)
Projects
Public Utility "real property"” (Pub. Util. Code § 600)
Reilroad Corporations "lands" (Pub. Util. Code § 7526), "rights of way"

[for additional track or tracks](Pub. Util. Code
§ 7533), "right of way over the one for the use of
the other road” (Pub. Util. Code § 7535), "lands"
[for relocation of road or highway]{Pub. Util. Code

§ 7536)

Renewal Area Agency "property” [for rebuilding]{Health & Saf. Code §§ 33703,
33719, 33721, 33723)

Sewer District "lands, rights of way, or other property" (Health & Saf.
Code § 5001)

School Districts "any real or personal property” and Mproperty or aay
right or interest therein" {for junior colleges](Educ.

Code § 25545.03)

MISCELLANEQUS

DIVERSIFIED AUTHORITY

"any state agency" "water or property" and "right to use such property”
(Water Code § 11586)

"state departments” "fee or any lesser interest, development right, easement,
covenant or other contractual right" (Govt. Code
§ 7001)

"any .political "lands, property, and rights of any character whatsocever"

subdivision" and "lands, property, and rights of any character”

(Pub. Util. Code § 1403), "lands, property, and rights"
{see Pub, Util. Code §§ 1405, 1413, 119, 1421)

"municipal corporation "property" and "such cil production properties or
or other public agency" facilities" and "the property"” [for the maintenance of
such pressures as will ameliorate subsidence]{Pub. Res.

Code § 3341)

"public agency" "fee title of an entire parcel of land" {Govt. Code
§ 51295)

-9-



Public Entity Property Interest That May Be Acquired

MISCELLANEQUS
DIVERSIFIED A

UTHORITY cont.

"State or any county, "any property” (Cal. Const. Art. 12, § 23a
city and county, incor-

porated cit

manicipal w
irrigation

public corp

"State or any
cities or c

“state, city,
and county,
water distr
tion distri
district, p
division, o

"state, city,
including b
highway dis
Joint highw
district"

"State, or a
a municipel
tion, or me
water distr
ecipal utili
municipal w
drainage, i
levee, recl
water conse
district, o
public corp
and "any pe
company or

"school distr
with .
agency"

¥ or town,

ater district,
district c¢r other

orgticn ¢r distriet

of its "lands" [for memorial grounds]{Cal. Const. Art 1, § 14 1/2)
ounties"
city "property" (Water Code § 1007), "rights and property"

mumicipal (Water Code § 1392), "property” (Water Code § 1463),
ict, irriga- ‘'rights and.property” (Water Code § 1629), "property"
et, lighting (Water Code § 1631)
olitical sub-

r any person”

county "toll roads, or toll bridges" (Sts. & Hwys. Code §§
ridge and 30812, 30813)
trict and
8y

county, or "right of way or lands" [for reservoir purposes], "prop-
corpora- erty" [for a railroad] {Cal. Const. Art. 1, § 14)

tropolitan

ict, muni-

ty district,

ater district,

rrigation,

amation or

rvation

r similar

oration"

rson, firm,

corporation”

ict . . . "joint acquisition of real property as a single parcel

. any public (Educ. Code § 15007.5)
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Public Entity Property Interest That May Be Acquired

MISCELLANEOUS
DIVERSIFIED AUTHORITY cont.
city, ccunty, or "property of any public utility" (Pub. Util., Code § 6267)

eity and county

.. : "properties" [for repressuring], "land, including oil
and gas rights therein, and personal property” and
"oroperties” (Pub. Res. Code § 3320.1}

"peal or personal property, with or without improvements"
(Mil., & Vets, Code § 439}

"ands" [for public parks, or public boulevards, or both]
(Pub. Res. Code § 5301)

"air right, air navigation easement or other estate or
interest in the property or nonconforming structure”
and "any easement or estate or interest therein"

[in lieu of airport zoning regulations]{Govt. Code

§ 50485.13)

"interests in public square” and "titles, reversions,
easements, or other interest in or to the public square’
(Govt. Code § 50531)

T

Yeilty, county, city “"land, rights-of-way or easements"” and "sewage disposal
and county and facilities" and "drainage systems or facilities" and
municipal corpora- "payment of all amounts necessary to eliminate liens"
tions" (Sts. & Hwys. Code § 5023.1}, "premises damaged"

(Sts. & Hwys. Code § 6121)

"peclamation district, "any right of way or other easement" [for controlling

levee district, flood waters]{Water Code § 8995)

drainage district, or
municipal corporation"

"Department of Water "the fee or any lesser interest or right in real property”
Resources, Parks and [for protection of specified land of scenic value]
Recreation, Pish and {Govt. Code § 7000}

Game, and Finance, of
the State of California”

"State or scme municipal "all property” [used in franchise](Pub. Util. Code § 6264)
or public corporation”

wll~



