#36.203 3/23/70
Memorandum 70-26

Subjeet: Study 36.203 - Condemnation (The Declared Public Uses--Condemnation
by Cities and Counties)

One part of the right to tske aspect of condemnation is the right of
cities and counties to condemn for their purposes. As we have suggested
in other memoranda dealing with the declared public uses, before we repeal
Code of Civil Procedure Section 1238, we must determine whbat statutory
provisions are needed to replace that section and the condemnstion authority
granted therein to cities and counties. In making such determinatiom, the
following should be noted.

At the March 1970 meeting, the Commission determined thait school
districts, state colleges, and the University of California should each
‘have general suthority to condemn "sny property necessary to carry out any
of the powers or functions of the" particular entity. It was further
determined that the private universities and virtually all of the publie
utilities should have a comparsble broad authority to exercise the right of
eminent domein to carry out their activities. As demonstrated in Memorandum
70-16, the overwhelming majority of the myriad of special districts existing
in California have now, by virtue of their enabling statutes, general
authority to condemn all property necessary to carry out any powers of the
district. Similar expansive powers are conferred upon the Director of the
Department of General Services and State Public Works Board and the Depart-
ment of Public Works to condemn for state purposes. See Memorsndum TO-27.
The staff believes that counties and cities should have the same rights

granted to these other public and guasi-public entities, and we have,
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accordingly, drafted two new sections that we propose be added to the
Government Code to supersede the grant of authority contained in Sectién
1238. See Exhibit I--Government Code Section 25350.5 (counties);
Exhibit II--Government Code Section 37350.5 (cities).

We should add that these two sections, while different in approach,
would probably make little or no change in exlsting law. Attached Table
v (Acquisition authority of counties and cities) indicates that the
condemnation power conferred upon counties and cities by stetutes other
than the Code of Civil Procedure probably (1} eclipses that provided by
Section 1238, and (2) provides condemnation authority to carry oul any
of the powers or functions of the respective entity. Nevertheless, the
sdditional statement provided by the proposed section seems desirsble
for clarification.

The proposed sections deal with the problem of condemnation authority.
Section 1238, however, also provides & legislative declaration that the
uses specified therein are "public uses." This declaration is subject
to judicial review but is clearly accorded great weight. In disposing
of Section 1238 we should see that specific declarations, such as title
company records to replace public records (subdivision 15), ave preserved
where appropriate. This task will be dealt with in memoranda now in
preparation.

Respectfully submitted,

Jack I. Horton
Associate Counsel
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Memorandum 70-26
EXHIBIT I
GOVERNMENT COLE § 25350.5
Staff recommendation

COUNTIES

§ 25350.5. Power of eminent domain

Sec. . Section 25350.5 is added to the Govermment Code, to
read:

25350.5. Subject to any limitations specifically imposed by
statute, the board of supervisors of any county may condemn any
property necessary to carry out any of the powers or functions of

the county.

Comment. Section 25350.5 supersedes the grant of condemnation
authority formerly contained in various subdivisions of Section 1238 of
the Code of Civil Procedure and supplements the specific grants of such
authority contained in this and other codes. E.g., Govi. Code § 26020
(airports); Sts. & Hwys. Code § 943 (highways). It insures that a county
possesses adequate suthority to carry out its functions.

The introductory clause of Section 25350.5 recognizes that specific
limitations may be imposed on the exercise of the power of emirent domain.
See Penal Code § 4106 (no industrial {pensl) farm may be established on

land outside county without consent of the affected county).



Memorandum 70-26
EXHIBIT IIi
GOVERNMENT CODE § 37350.5
staff recommendation

CITIES

§ 37350.5. Power of eminent domain

Sec. . Section 37350.5 is added to the Government Code, to
read;

37350.5. Subject to any limitations specifically imposed by
statute, the legislative body of any city may condemn any property

necessary to carry out any of the powers or functions of the eity.

Comment. Section 37350.5 supersedes the grant of condemnation
authority formerly contalned in various subdivislons of Sectlon 1238 of
the Code of Civil Procedure and supplements the specific grants of such
authority contained in this and other codes. E.g., Govt. Code § 37501
(public assembly or convention halls); Sts. & Hwys. Code § 4090 (streets,
walks, parking places). It insures that a city possesses adequate
authority to carry out its munileipal functions.

The introductory clause of Section 37350.5 recognizes that specific
limitations may be imposed on the exercise of the power of eminent domein.
See Govt. Code § 37353(c)(no existing golf course may be acquired by . . .

eminent domain}.



TABLE V--ACQUISITION AUTHORITY COF CCUNTIES AND CITIES

Code provisions relating to cities, counties, or cities and couniies
may (1) provids specifically for the exercise of the power of eminent
demain by a city, county, or toth for a particular purpose, or (2) pro-
vide only in general terms that the legislative bedy may "acquire" a
facility without defining the term used,* or (3) provide for the "purchase"
of the property for a project, or (4} merely provide for the "construction”
or "estavlishment” of certain facilities.** The following list compiles
and classifies provisions concerning the acquisition of property by a
city, county, or both, according to the entity which may exercise the

poweyr and the type of acquisitive power given.

*

Only one California code defines "acguire” or "construct" to be appliceble
to large portions of the code. Streets and Highways Code Section 26
defines the term "escquire" to include the acquisition of property by

sminent demain when employed in Divisions 1 and 2 of that code.

*%
Strests and Highways Code Section 2% defires "construction" to includs
acquisition of rights of way and material sites when employed through-

out the cods.
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