)

Proposed Amendment
of

Calif. Stats. 1970, ch. 1523, sec. 19.

1.
Reagson for Proposed Amendment .

Cal, Stats. 1970, ch. 1523, sec. 19 provides:
"Section 690.6 1s added to the Code of Civil Procedure to read:
696.6
(a) All the earnings of the debtor due or owing for his personal
Qervicea shall be'exenpi.from levy of attachment without filing a claim
for exemption as provided in section 690.50.
(b) One-half or such greater portion as is allowed by statute
of the United States, of the earnings of the debtor due or owing for
his persona; services rendered at any time within 30 days next preceding
the levy of execution shall be exempt from execution without filing a |
claim for exemption as provided in section 690.50.

{(c) All of such earnings, 1f necessary for the use of the

. debtor's family residing in this state and supported in whole or in

part by the,dgygor, untess the debts are:
(1) ....
2 ....

{d) The court shall determine the priority and division of
payment among ell of the creditors of a debtor who have levied an
execution upon nonexempt earnings upon such basis as is just and
equitable.

(e) Any creditor ....

A simple reading of the statute shoﬁs that it exempts only wagés

or portions of earnings that are "due or owing" and does not exempt wages
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that are paid.

Subsections (a) and (b) refer expressly only to earnings “dué or
owing”, while subsection (¢) applies to "suc " earnings, obﬁiously're-
ferriné to the earnings fdue or owing", mentioned in subsection {(b).

This change constitutés a departure from the mandates df the
Federal Consumer Pfotéction Act as well as from the prior law.

The FPederal Consumer Protection Act, 15 U.S.C.A. §1673, poohibits

the "gmrnishment™ of disposable "earnings” of a debtor that are equal or

less than an amount specified by two alterpative tests and permits only
the' garnishment of an excess (i.e., amounts in excess of 75 pércent or
thirty times the Federal minimum hourly wnge ver weekly pay perioed,
whichever is the greater amount exemptedj.

"Earnings” are defined as compensation paid or payable for personal
services (15 U.S.C.A. §1672(a)).

“Garnishment" 1s. defined as "any legal or equitable proceedings
through ghich the earnings of any individual are required to be withheld
for paymeﬁt of any debt". ‘

Tnfortunately the Federal Act 1s not drawm with the desirable pre-
cision. Oam tﬂé"ahe hand the statute defines earninés as compensation -
paid or payable, thereby including earnings that are pald over to the
employee and perhaps paid into aﬁ account, On the other hand, the
statute restricts only garnishments, definéd ag proceedings requiring
the withholding of earnings for the payment of debts, thereby excluding
the case where levy on a paycheck in the hands of a debtor is excluded
but including possibly the case of earnings deposited in & bank account

or the like.



No authoritative judicial or administrative interpretatian seems
to be available.

The issue of conformity could arise in two ways:

a) 15 U.S5.C.A. $1673(c) provides that ™no court of ... any Btate
may make, execute or eénforce any order or process in violatlon of this
section”. Hence the conformity ﬁf a state law may be challenged in a
state or, perhaps, in a federal court, if the state enforces a garnish#
ment statute that fails to conform to the federal minimum requirements
such as -~ perhaps - garpishment of a bank account including deppsited
wages. )

b) The Secretary of Labor may by regulation exempt from the pro-
visions of section 16?3(cj garnishments issued under state law, if he

determines that the laws of that State provide restrictions on garnish-

ment which are substantially similar to those provided under sec. 1673(a).

Pursuant to this regulatory power the Labor Department (Wage and
Hour Division) on May 20, 1970 adopted a regulatiom providing for ex-
emption of state resuiated garnishﬁént by adding Part 870, Subpart C
te 29 CFR, Chapter ¥ (35 ¥.R., 8226), 29 CFR, § 870.50-56. This regu-

lation was améﬁﬁed on Seﬁt. 4, 1970, 35 F.R. 14314. According to the

regulation applications for exemption must be made by a duly authorized

representative of the State as defined in §870.52 and B870.55. Notice
of applications are published in the Federal Register.

Notice of applications by Kansas, Kentucky, New Hampshire, North
Carolina, Ohio, South Carolina and Virginia were published on Sept. 11,
1970, 35 F.R, 14368. Similar action by Illinois was published on

Oct, 6, 1970, 35 F.R. 15660.

3.
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The statutes of Kansas, Kentucky, New Hampshire, Ohio and Virginia
are
Kan. Laws 1970, ch. 238, p. 777
Ky. Acts 1970, ch. 217, p. 775
N.H., Rev. Stat. Amn. sec. 512.21, 1970
Ohio, Page's Ohio Rev. Code, § 2329.62 and .621°'Suppl. p. 63
Va, Acte 1970, ch. 428, p. 544, copiles of which are appended.

The statutes of the three other jurisdictions were not available.

The Acts of Kansas, Kentucky and Virginia incorporate verbatim
the federal pruvisions,.including the definitions of earnings, dis-
posable earnings and g;rnishment, K.85.A, § 60-2310 (a); Ky. Rev. Stat.
ch, 427, new section; Va. Code, § 34-29 (d).

The New Hampshire Act was held not to qualify for the exemption
from the provisions of section 1673(a), because it was determined that
its restrictions on garnishment were not substantially similar to those
provided fu the federsl act, W.H. Opinion Letter No. 1111 (W.H.~64)
Poverty L. Rep. ¥ 12,211.

The Ohio Act likewise ran into trouble. The Act which went into
effect on Sept. 16, 1970 exempts personal earnings of the debtor for
services rendered within'thirty days before the issuing of an attach-

ment or the rendition of a judgment or order, under which the attempt

be made to subject such earnings to payment, in an amount equal to the

greater of the following amounts:
(1) 175 times the applicable federal minimum hourly wage
(2) 82-1/2 percent of the debtor’s disposéble earnings

payable from a garnishee.'



On Sept. 23, 1970 the U.S. Department of Labor initiated injunction
proceedings in the U.S, District Court contending that the standards of
state act violated the restrictions of the f;deral act,

The Secretary invoked his regulation of May 25, 1970 which provides
that the exemptions must be predicated on pay periods trans}ated into
work weeks. The mohthly exemption predicated on the federal minimum

hourly wage fs 4~1/3 X 30 X 1,60 = $208. If the monthly wage ylelds

disposable earnings in excess of $277.33, then 25% must be exempt.
Poverty L. Rep. Y 12,120 based on U,3., Labor Dep't_Release Ko. V-CL-105.
On Sept. 25, 1970 the U:S. Distr. Ct., N.D. Ohio, granted a preliminary
Injunction against garnishment of earnings violative of the Ohio Act as
construed in the qpinion. The court held that despite the wording of
the act the 3(-day period was meant to be computed on the bagis of the
date of the garnishment and that the exemption applied to wages actuall}
due and owing during the 30-day period for services rendered during that
period, yielding a minimum exemptidn of 64.62 per work week, Pov. L. Rep.
% 12,278.

Since the California exemption period is measured with the date of
the levy as the terminal date, the California act would be consistent with
the judgment of the 0.S. District Court. It is not certain, however, that
the federal exemption does not apply to earnings due and owing or paid even
where the services were rendered more than a month pfior to the levy.

It 1s believed that the California law falls short of the federal
restriction on two grounds:

a) because it restricts the exemption to compensation
earned during a preceding 30 day peried

b) because it does not. accord the exemption to wages paid.
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Prior to the 1970 amendment énd gince Cal. Stat. 1937, c. 578 § 1,
California has granted a wage exemption to wages "received". Prior to
that time the exemption was accorded to earnings without reference to
their status as "owing' or paid over. The word "received" was con=

strued as including accrued but unpaid wages, Medical Finance Ass'n

v, Rambo, 33 C.A.2d Supp. 756, 86 P.2d 159 {Sup. Ct. L.A., App. Dep't

1938). The court stated: "We are not to be understood as saying that

the exemption would not also attach to the proceeds of his earnings in
the judgment debtor’s hands, so long as they could be identified as such.
That guestion is not before us and we express vo opinion om it." {p. 757}
In subsequent cases the Califormia courts have at least sub silentic

applied the wage exemption to a pay check in the hands of the employee,

_ Medical Finance Ass'n v, Short, 36 C.A.2d Supp. 745, 92 P.2d 961 (Sup. Ct.

L.A., App. Dep't 1939), involving a W.P.A. worker's pay check and Le Font
v. Rankin, 167 C.A.2d 433, 334 P.2d 608 (1959) and Carter v, Carter, 55
C.A.2d 13, 130 P.2d 186 (1942), involving bank accounts. In the bank
account cases the claimants of the exemption failed to establish that

the accounts included deposits of éarnings received for services ren-
dered during the critical period.

It is recommended that the earnings exemption ﬁe again extended to

earnings paid and either in the possession of the debtor or deposited by

him or for him intc a checking account,

1t is further recommended that the 30-day limitation apply only to
wages deﬁbsited in a.bank gccouﬁt and to the full wage exemption of sub-
section ¢} and that such limitation be deleted with respect to wages still
owed by the employe; or wages paid over but in the hands of the debtor in

i1dentifiable form {pay checks).
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Finally, it is recommended that the debtor be aided by presumptions

which exempt certain minimum amounts of individual bank accounts.

7.



Proposed Act

Section £90.5 subsections (a), {b) and (c} is amended to read:

a) From the levy of attachment,

{1) all earnings of the debtor which are compensation
L}

(2)

for personal services and are due or owing to him
or paid to him and in his possession in a form iden-
tifiable as compensaﬁion for personal services, without
filing a2 claim for exemption as provided in section 690.50.
a checking account or checking accounts held in the inf
dividual name of the defendant, whether as sole or jeint
holder, in an amount equal to 2-1/6 X 30 X the Federal
ninimum hourly wage, it being conclusively presumed for
the purpose of this subsection that such an amcunt is
derived from a deposit by him or for him of his earnings
recelved for personal services. |

4 debtor may claim a greater amount of such account or

accounts as exempt from levy of attachment, by filing a

claim of gpxemption as provided in section 690.50 and by

showing that such amount is derived from a deposit by him

or for him of his earnings received for personal services
rendered at any time within thirty days next preceding the
date of the levy [and that such amount does not exceed the

amount exempted by the laws of the United States from gar-

nishment of disposable earnings for the pay period or pericds

for which such earnings were received or can be claimed as

exenpt as provided in subsection (c).]



b) From the levy of execution,

(1) disposable earnings of the debtor as defined by the laws
of the United States relating t; restrictions on garnish-
ment which are due or owing to him or paid to him and in
his possession in a form identifiable as cumpgysation for
personal gervices in the amount that is exempted from gar-
nishment by the laws of the United States, without filing
a claim for exemption as provided in section 690.50;

(2) a checking account or checking accounts as defined in sub-
section (aj, in an amount claimed as éxempt as provideé in
section 690.50 upon showing by the judgment debtor that such
amount is derived from a deposit by him or for him of his
earnings received for personal services rendered at any
time within thirty days next preceding the date of the
levy and that such zmount does not exceed the amount ex-
empted by the laws of the United States from garnishment
of disposable earnings for the pay peried or periods for
which such earnings are received. [An amount equal to the
sum gspecifiied in subsection (a){2) shall be presumed to be
exempt as earnings for persoﬁal services, without filing of
a claim of exemption].

¢) All of the earnings of the debtor being compensation for personal
services rendered within thirty days next preceding the date of the
ievy and due or owing to the debtor or paid to him and in his hands
in a form identifiable as such compensation or received by him and
deposited by or for him in ghecking account or checking accounts

as defined in subsection (a), 1if necessary for the use of the
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10.

debtor's family residing in this state and supported in whole
or in part by the debtor, unless the debts are:
(1)} incurred by the debtor, his wife, or his family for
the common necessaries of life. |
(2) dincurred for personal services rendered by any employee

b

or former employee of the debtor.
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- - CHAPTER 238
House RBill No. 1956

Jating to attachment and gernishment proceedi : providing cer-
&qta‘::fr exrgn?ptions and restrictio:s; amending K. 5. A, 80-71%? 60-702, 6‘0»‘!03
e B0.715 and K.5.A. 1969 Supp, 60-717, 60-718, 60-2310, 61-2003,

612005 and 61-2008, and ing tha existing rections; also amendin
Form No. 8 of the appendix of forms following K. S. A. 1969 Supp. 61-260, ,
Be i enacted by the Legislature of the State of Kansas: '
Section 1. K.S.A. 1969 Supp. 60-2310 is hereby amended to read
gs follows: 60-2310. {a} -Asmount: Ten pereent {36% of one

b ]

ihe afidevib
the eiagehea—pm&gs&b&%%hesmémm
and eourd edsis; are  fop
ef a 5. wholly o paxily by his laber; and
guach earninms of anv cush deblox; dumng any

eaéeaéafmaatvn-;slaai} Lo subjeet 1o only cre deductien of
iien in one action shall be o bar te any deduchien in any
or by whom the setion na¥ be brought: .

the deblor sholl metify the plaintiff op his apent or
whm&g&%wﬁbm%mgm.eamﬁkﬂ
prevent the eantroverbing 3

and heazing
the debtorls afidavit: (@) Definitions. As used in this
act, unless the context otherwise requircs, the following words end
ghmfes “shall have the meanings respects ascribed to them
erein:

(1) “Earnings” means compensation paid or payable for personal
sesvices, whetier denominated as wages, salary, commission, bonus,
O ) arsable carming hat part of the of

“Disp. earnings”™ means that part of the earnings of any
individual remaining after the deduction from such earnings of any
amounis required by law to be withheld; ‘ _

{3) Wﬁiﬁamis?;mmt" means any legal or equitable procedure
through whick the earnings of any individual are required to be
withheld for payment of any debt; end .
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(4) "Federal minimum hourly wage” means that wage prescribed

by subsection (a) (1) of section 6 0£ the federal fair labor standards
act of 1938, and any amendments therelo.
- {b}.Restriction on wage garnishment, Subject to the provisions
of subseclion (e} of this section, only the aggregete disposable earn-
ings of an individual may be subjected to wage garnishment, eyd
the mavimum part of such earnings of any wage earning individual
which may be subjected to wage garmishment for any workweek
or multiple thereof may not excccs either (1) twenty-five percent
(25%) of his aggregaie disposable earnings for that workweek or
multiple thereof, or (2) the amount by which his aggregate dis-
posable eamings for that workweek or multiple thereof exceed on
amount cqual to thirty (30) times the federal minimum hourly
wage, or equivalent mulliple thereof for such longer period, which-
ever is less: Provided, No one creditor may issue more than one
garishment during any one month. Nothing in this act shall be
construed as cherging the plaintiff in any garnishment action with
the knowledge of the umount of any defendant’s earnings prior to
the commencement of such garnishmeni action.

(e} Sickness preveniing work, If any debter is prevented, on ac-
count of being sick, or on account of the sickness of any member of

family, from working at his regular trade, &rgfession or calling
for any period greater than two (2) weeks and this fact is shown by
the testimony of & regular admitted and pracheing physi-
eian affidavit of the debtor, the provisions of this section shall not
be invoked agminst any such debtor until after the expiration of
two (2) months after his recovery from such sickness.

&sd} Assignment of account. If any person, finn or corporation
sells or assigns his account to any person or collecting agency, or
sends or delivers the same to any collector or collecting agency for
collection, then such person, firn or corporation or the assignees
of either shall not have nor be entitled to the benefits of twage
©1 dir fudgment 3 ‘
otraed o hold or subicet o execeunlion; attechment or por-
amount of ten percent (1090} and eonrb conto preceribed by

against snch debleor; and BRY
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{e} Exceptions to restrictions on wage garnishment. The restric-
tions on the amount of disposeble earnings subject to wage garnish-
ment shall not apply in the following instances: :

{1} Any order of any court for child support; :

(2) Any order of any court of bankruptey under chapter XIIT of
the federal bankruptcy act; and ,

(3) Any debt due for any state or federal tax. .
- {#) Prohibition on courts. No court of this state may make, exe-
cute or enforce any order or process in violation of this section.

New Sec. 2. (a) No employer may discharge any employee by
reason of the fact that his earnings have been subjected to wage
garnishment for any one indebtedness, but nothing bercin shall
construed as prohibiting the discharge of any employee by reason
of the fact that his eamings have been subjected to wage garnish-
ment for more than one indebtedness. :

(b) Any person who violates the provisions of subscction (a)
of this sectian shall-be guilty of a class A misdemeanor.

Sec. 3. K.S.A. 60-701 is hercby amecnded io reuwd as fohlows:
60-70i. Subject to the provisions of K.5. A, 60-703, os amended,
the plaintiffs at or after the commencement of any civil action may,
as an incident to the relief sought, have one or more attachments
a,?ainst the property of the defendant, or that of any one or more
:ﬁ m! defendants, when the defendant whose property is to be
) 1} is a nonresident of the state or a foreign corporation, or

2% has absconded or concealed himself so that summons cannot
be served upon him, or is about to move out of this state with the
intent of changing his domicile, or o
- ia is about to Temove his property or effects out of this state, or
- {4} is about to convert his property or a part thereof into money
for purpose of placing it beyond the reach of his creditars, or

(5) bhas concealed, removed, assigned, conveyed or otherwise
g:ﬁosed of his property or effects so as to hinder or delay his

reditors or is about to do so, or : o

{6} fraudulenily contracted the debt ar fraudulently ineurred
the liability, or . o e ,
. (7) is liable for damages for injuries arising out of the commis-
sion of same felony or misdemeanor, or the seduction of a famale, or

(8) has failed to pay the price or value of any article or thing
delivered which by contract he was bound to pay upon delivery.

. Sec. 4. K.S. A. 60-702 is hereby amended to read as follows:
80-702. Subject to the provisions of K.5.A. 60-703, as emended,
an action may be commenced on a demand not yet due and an
ent may issue upon a bond being given in any of the cases
mentioned in the preceding section 60-701, except those in clauses
number (1) and Ff’..), but no fjndgn':mat shall be rendered against
the defendant until maturity of the demand. :
. 'Sec. 5. K.S.A. 680-703 is hereby emended to read as follows:
80.703. The order of attachment shall be issued by the clerk of the
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district court upon the Sling of a petition stating the claim and the
filing of an affidavit, or an affidavit and bond, as in this article

ired, except that no erder ef atiachment shall be issued before
rfvﬁummxt on plaintiff's claim where the property of the defendant
io be attached is in the possession of a third party and is in the
form of earnings due and owing to the defendant. The filing of an
afSdavit setting out one or more grounds of attachment is required
in every case, and 2 bond is required except (1) in actions insti-
tuted on behalf of the state of Kansas or a county of the stale, or
(2) where the defendant is a nonresident of the state of Kansag
or is a foreign corporation not qualified to do business in the state
of Kansas and is not 2 common carrier or public uiility. The order
of attachment may be issued and executed on Sunday or on a legal
holiday if the afidavit states that the party secking the attachment
will lose the benefit thereof unless the writ be issued or served en
such dav.

Sec. 6. X.S.A. 80-715 is hereby amended to read as follows:
60-715. An order of garnishment before judgment may be obtained
and shall be issued by the clerk of the court where the antion is
pending, upon the filing of an affidavit showing a ground or grounds
of attachment and the giving of a bond, if required; by this article
for the hprocurement of an order of attachment, except that garnish-
ment shell not be commenced before fudgment on plaintiffs claim
in the principal action where such garmishment proceedings affect
the earnings of the defendant. The order of garnishment may be
in liew of, or in addition to, the order of attachment, as designated
by the written direction of the party sceking the order,

Sec. 7. K.S. A. 1969 Supp. 60-717 is hereby amended to read as
follows: 60-717. {6) Form. An order of garnishment issued inde-
pendently of an attachment is declaxed to be sullicient if substan-
tally in the following form: : : _

“Jn the Distdct Court of County, Kansas, A. B., Plaintiff, vs.
C. D, Defendant, and E. ¥., Camnishee. Tio State of Kansas ta said Gamnishee:
Yaumhmbyorderedasag: ishee to fils with the clerk of the above named
court, within twenty (20} days after service of this order upon you, Yo
answer under oath stabing whether you ere ot the timo of the service of this
order upon you, and slso whether at any time thereafter but before you file
yOUur answer, indebted to the defendant, or have in your possession or control

&ny pr belonging to the defendant, and stating the amount of on

in:fe&m and description of any such pro . You are further o.rde!;ed 1o
withhold the payment of any indeb or the delivery away from
yourself of any such property, until the forther order of the court.  Your answer
on the form served W  shall constitute substontial complionce with this

“Failurg to Ble your answer as aforesaid may entitle the plaintiff to judgment
against you for the full amount of his claim and costs,
“Wiiness ey hand and seal of said court at — . in said county, this
day &f, i £ T - [Clerk of said court,
- County.” .

(b) Service and return. The order of garnishment shail be served

on the garnishee, fogether with fwo (2) copies of the form for the
~ garnishee’s answes prescribed in K.S.A. 1969 Supp. 60-718, as
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gmended, and rcturned by the officer making service in the same
ynacr as an order of attachment. If the order is served prior
1o o judgment on {he plaintiff's claim, said order shall also be served
on (he defendant, if he can be found, but failure to serve the
defeudant shall not relieve the garnishee from liability under said
order. :

{c} Effect. The order of garnishment shall have the effect of
attaching (1) all property of the defendant which is in the pos-
cossicnr or under the control of the gamishee, and all credits and
indehredness due from the garnishee to the defendant at the time
of corvice of the order, and {2) all pro coming into the
posscssion or control of the garnishee and belonging to the de-
fendant, and all credits and indebtedness becoming due to the
defondunt between the time of the serving of the order of gamish-
pacnit and the time of the filing of the answer of the gamishee,

See. 8. K. 8. A, 1969 Supp. 60-718 is hereby amended to read as
follows: 60-718. \Within twenty (20) days after service npon him
of the order of garnishment the garnishee shall file his verified
anseer thereto with the elerk of the court stating the facts with
tuspent 16 the demands of the order. The answer of the garnishee
is declored to be sufficient if substantially in the following form,
bui in no event shall the garnishee’s answer contain less than that
so presevibed in said form: : :

ANSWER OF GARNISHEE

Siile cf Kansas

Couny of Shawnce

being first duly sworn, say that on
the .. ___ doy of e , 19 , 1 was served with an order of
rrishment @1 the aboue entitled action, that 1 have delivered no money,
personal property, poods, chattels, stocks, rights, credits nor ecidence of
inelcltodness belonging to the defendant, —
to kim since receiving said o of gernishment, and that the jollowing is a
trug ang correct stutement:

{1) (Money or Indebledness Duej 1 hold monf,y or am indebted to said
defendant, as of the date of this answer, in the following manner and
ameunts, o wik:

{2) (Personal Properly in Possession) I have possession of personal property,
qoads, chattels, stocks, rights, credits, or effects of said defendant, as o£ the
edate of this onsicer, described end having an estimated value as fo 3
o wift : : :

(3} (To be answered if the rehtMip betwean the ‘gmishee and the
defendant is an employment relationsfiip)
{a} Defendait is paid weekly . every fwo weeks
semi-monihly monihly {designate ong)

{h) This answer covers earnings (defined as wages, salary, bonus
or commissions) for the period —__ day of ges s
through . dayof o o 19 .. o
fc) Total gross earmings due Jor the period covered by (b} above

L BT ettt ettt e, —
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{d) Amounts required by low to be withheld . ‘
1—Federal social securily fax .............. e

2—Federel income 6% .. ... ieiana. Fmrrmeeme

S—State dncome 18X ... . ... .. ... ... il —

4-~Razilrogd retirement fox .. ... e L ——— .
Total .......... e . -

{Deduct only these items listed chove}
{e) Disposekle earmings for the period covered by (b) sbove
CETE . aaas e et a e
s ) {c minus d) -
._(f) gw{;ﬁgif;gf earnings for normal pay period os designy

" {g) Aoerege disposable eamings for normal puy period ay desig-
. naled in gxa) above r.grcr Jcﬁfscﬁon of applimgis #tems desig-
nated t6 be withheld in (d} above but this time, compule an
average of withholding for a normal pey pericd as in {a)

.. I will hold the above described mm or other flems in m £85ion
entil the further order offbecourt. “-'W‘ K . ¥ pos :

: - {Signature), Garnishee
Subseribed and sworn to beforc me this day of SR [ S

INSTRUCTIONS TO GAENISHLE

This form is provided for your convenience in furnishing the answer re-
Edmd of you in the order of gamishment. If you do not choose to use

is form, your gnswer, under oath, shall not contain Yess then that pre-
scribed herein. Your answer must be filed with the clerk of the alvve-na
court within the time prescribed in the order of garnishment,

The clerk shall cause a copy of the answer to be mailed promptly
to the plaintiff and the defendant. Within twenty (20) days after the
filing of the answer the plaintiff or the defendant or both of them
may reply thereto controverting any statement in the answer. If the
g:‘x;ﬂshee fails to answer within the time and manner hercin speci-

, the court nay grant judgment against garnishee for the amount
of the plaintif's judgment or claim against the defendant, but if the
claim of the plaintiff has not been reduced to judgment, the Hability
of the garnishee shall be limited to the judgment ultimately rendered
aiainst the defendant: Provided, however, Said judgments may be
taken only upon written moton and notice given in accordance
with K. 8. A. 60-208: Provided further, however, If the garnishee
is a public officer for the state or any instrumentality thereof and
the indebtedness sought by plaintiff to be withheld from defendant
is an indebtedness to defendant incurred by or on behalf of the
state or any instrumentality thereof, judgment against the state or
such instrumentzality shall be limited to an amount for claim and
costs not exceeding the total amount of the indebtedness of the
state or instrumentality thereof to defendant. If the garnishee
answers as required herein and no reply thercto is filed, the allega-
tions of the answer are deemed to be confessed. If a reply is filed
as herein provided, the court shall try the issues joined, the burden
being upon the party filing the reply to disprove the sworn state-
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gnder, or in connection with any matter arising under KRS Ch.
141 of a return, affidavit, claim, or other document, which is
fraudulent or is false as to any material matter, whether or not
such falsity or fraud is with the knowledge or consent of the
person authorized or required to present such retorn, affidavit,
claim, or document shall be guilty of a felony and, upon cou-
viction thereof shall be fined not more than $3,000, or imprisoned
not more than three years, or both togother with the costs of
prosecution.

(15) [(14)] A return for the purpose of this section
shall mean and include any retum, declsration or form pre-
soribed by the department and required to be {iled with the
department by the provisions of this chapter, or by the rules
and regulations of the deparlment or by written request for
information to the taxpayer Dy ihe depaiioscil,

Scction 18. KRS 141.048 and 141.360 arc hereby repealed.

Scction 14. The provisions of this Act shall apply to
taxable years beginning on or after Janwary 1, 1871 except as

otherwise provided in this Act.
Approved March 30, 1970

CHAYTER 217
(H. B. 318)

AN ACT relating to seizure of property under legal process ami gxemp-
tions therefrom. ‘

Be it enacted by the Goneral Assembly of the Commonwealth
of Kentucky: ’

Section I. A new section of Chapter 427 of the Kentucky
Revised Statutes is created to rcad as follows:

As used in KRS Chapter 427:

{1} The term “earnings” means compensation paid or pay-
able for pessonal services, whether denominated as wages, salary,
commission, bonus, or otherwise, and includes periodic payments -
pursuant 10 a pension or retirement program.
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(2) The term “disposable earnings” means that part of
the earnings of any individual remaining after the deductios
from those earnings of any amounts required by law to be with.
held. : : '

(3) The term “gamishment” means any legal or equitable
procedure through which the earnings of any individual are
required to be withheld for payment of any debt. \

Section 2. Section 427.010 of the Kentucky Iicvised Statutes
is amended to read as follows: B

(1} The following personal property of a person [or with
a family or head of household] resident in this state is exempt
from execution, attachment, garnishment, distress or fee-bill: All
household furnishings, [and} personal clothing and ornaments
not to exceed fiftcen-hundred dollars in wvalue; [and] tools,
equipment and livestock, including pouliry, of a person engaged
in farming, not exceeding {ifteen-hundred dollars in value; [are
exempt from execution, atiachment, garnishment, distress or fee-
bill;] one motor vehicle and its necessary accessorics, including
ohe spare tire, not exceeding in the aggregate fifteen hundred dol-
lars in value, of a person engaged in farming or of a person who
uses strch motor vehicle [his car] in his crployment, or {raveling
to and from his place of employment [is exempt from execution,
attachment, garnishment, distress or fee-bill].

(2) Except as provided in subsection {8) and KRS 427.050,
the maximum part of the aggregate disposable earnings of un
individual for any workweek which is subjected to garnishment
may not exceed the lesser of either:

(a) 25 per centum of his disposable earnings for that
week, or

.~ {b) the amount by which his disposable earnings for

that week exceed thirty times the Federal minimum hourly

wage prescribed by section 6 (a) (1) of the Fair Labor

Standards Act of 1938 in effect at the time the earnings are

payable.

In the case of earnings for any pay period oiher than a
week, the multiple of the Federal minimum howly wage equi-
valent to that set forth in subsection (2) (b) as prescribed by
regulation by the Federal Secretary of Labor shall apply.
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[Wages, salaries, and other income from labor: Of net wages,
pet salary, net commission or net income of every such person,
hen carned by labor the following percentages shall be exempt
from attachment: 75 percent of all in any pay period exccpt if
fhe judgment to be collected. is for the furnishing of necessities
ond the verified complaint judgment and order of attachment
o state then only 50 percent of all camings in any pay period

shall be exempt.}

(3) The restrictions of subsection (2) do not apply in the
case of: :
(2) any order of any court for the support of any
person. '
(b) any order of any court of bankruptcy under
chapter XIII of the Banksuptey Act.
{¢) any debt due for any staie or Federal tax.
[ Necessitics as used in this section shall be limited to articles
of food, clothing (including shoes}), medicine, medical services,
drugs, rent, public utilities, furniture and houseliold appliances. ]

Section. 8. A mew section of Chapter 427 of the Kentucky
Revised Statutes is created to read as follows:

No employer may discharge any employee by reason of the
fact that his earnings have been subjected to garnishment for
any one indcbtedness.

Section 4. Section 427.050 of the Kentucky Revised Statutes
is amended to read as follows: :

(1) The law of the state wherein wages are earned and
payable relating to exempiions shall epply to all garnishments
served in the State of Kentucky, except that Kentucky law shall
exclusively apply

- _(a) where the defendant was personally, served with
process in the State of Kentucky, or
(b) where the defendant wes a bona fide resident of
the State of Kentucky when the subject debt arose, or
(c) where the defendant was a bona fide resident of
the State of Kentucky when the cause of action arose.

(2) Where the law of g state other than Kentucky applies
to a particular garnishment, the garnishee may plead such exemp-
tion law.
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[Wages earned and payable out of this state are exem::
from attachment or garnishment if the cause of action arosc e
of this state. The garnishee in such case shall plead the exemp
tion, unless the defendant is actually served with process.]

Section 5. Section 425.185 of the Kentucky Revised Statules
is amended to read as follows:

The plaintiff may, at or after the commencement of an ac.
tion, having an attachment agrinst the property of the defendant.
including garnishees as is provided in KRS 425.325, as a security
for the satisfaction of such judgment as may be recovered:

(1) In an action for the recovery of money against:

(a) A defendant who is a foreign corporation or non
resident of the state; or

(b) Who las been absent heretrom tour months; or

(c) Has departed herefrom with intent to defraud his
ereditors; or .

(d) Has left the county of his residence to avoid the
service of a summons; or

(e) So conceals himself that a sumrmons cannct be
served upon him; or

(£) Is about to remove, or has remaved, his property.
or 2 material part thereof, out of this state, not Teaving
enough therein to satisly the plaintiffs claim, or the clainis
of said defendant’s creditors; or

(g) Has sold, conveyed, or otherwise disposed of, his
property, or suffered or permitted it to be sold, with the

* fraudulent intent to cheat, hinder or delay his creditors; of

{h) Is about to seli, convey, or ‘otherwise dispose of.
his property, with such intent. But an attachment shall not
be granted on the ground that the defendant is a forciZn
corporation, or a nonresident of this state, for any claim othur
than 2 debt or demand arising upon 2 contract, express o
implied, or a judgment or award.

 (2) In an action for the recovery of money due upon ?
contract, judgment or award, if the defendant have no prope::
in this state subject to execution, or not enough thereof to salic
fy the plaintiff's demand, and the collection of the demand wi-
be endangered by delay in obtaining judgment or 2 return of m

property found;
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{3) Inan action to recover the possession of personal prop-
erty witich lias been ordered to be delivered to the plintiff, and
which property, or part thereof, has been disposed of, concealed,
or removed, so that the order for its delivery cannot be executed
by the sheriff. : ,

(4) Where the property sought to be attached prior to
judgment is earnings, us defined in subsection (1) of Section 1
of this Act, the person secking the order of attachment or garnish-
ment must first make a demand in writing at, or after the time the
suit is filed, by delivering such demand to the debior or by send-’
ing it to him by registered or ceriified mail, return receipt re-
quested, to his last known place of residence, at least 7 and not
more than 60 days before such order is soughi. The demand shall
contain @ statement in substance that the debfor has 7 days in
which to petition the court jor o hearing or in which to pay the
claim in full, and that unless @ heaving is set or the claim paid, an
order of utiachment pr garnishment will be sought to subject his
earnings to payment of the claim. The statement shall identify
the court in which the suit has been filed, the grounds therefor,
the date of the demand, the amount of the claim, and the name
and address of the plaintiff and his attorney. An affidavit of the
plaintiff or his attorney evidencing compliange with this section
shall be filed before an order of atiachment or garnishment shall
be issued.

Section 6. Section 425.180 of the Kentucky Revised Statutes
is amended to read as follow:

(1) Any person in whose favor 2 final judgment in per-
sonam has been entered in any court of record of this state may,
upon the filing of en affidavit by him or his agent or attorney in
the office of the clerk of the court in which the judgment was -
entered, and in the same cause in which said judgment was ob-
tained showing the date of the judgment and the amount due
thereon, and that one or more named persons hold property be-
longing ‘to,-or are indebted to, the judgment debtor, obtain an
order of garnishment directed to the sheriff, with as many copics
as the plaintiff may direct, vequiring bim to summon the gar-
nishees named in the affidavit to answer in the manner and at the
time required for an answer by the Rules of Civil Procedure, and
to make due return thereof. The order shall be made returnable
as an order of arrest is directed to be retuned.
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(2) The judgment plaintiff shall not be required to exe
bond to obtain the order.

(3) The order of garnishment shall be served on the pors -
named as garnishees in the manner provided in subsection (3
KRS 425.225, and in addition a copy thereof shall be delivered ;.
the garnishee to the judgment debtor or mailed to him at his |-
known address {served on the judgment debtor]. \

(4) The judgment debtor may, on the returm da}-, appe:

" and claim the excmption of any property or debt that is excrn; »

from cxecution, and on proof of exemption the garnishment ha
be discharged as to the exempt property or debt.

(5) If the court finds that the g garnishee wus, at the time o
service of the order upon him, possessed of any property of th-
judgment debtor, gr was indebted to him, and the property «
debt is not exempt from execution, the court shall order the prop.
erty or the procecds of the debt applied upon the judgment.

{(6) Subsequent orders of garnishment against the same
‘other garnishees may be zssueri in the same mannor untl the
judgment is satisfied.

(7) The provisions of KIS Chapter 427 [427 010 to
427.130] and KRS 425.210 [425.215] to 423.520 shall, as far as
applicable, govern procecdings under the order.

Seetion 7. Section 425.210 of the Kentucky Revised Statutes
is amended to read as follows:

[The order of attachment shall be in triplicate and addresscd
to the employer and shall have printed thereon the following in-
formation: ]

(1) An order of attechment or gamishment of earnings, 65
defined in subsection (1) of Section 1 of this Act shall creaic ¢
lien on all non-gxempt earnings earned during the pay period i
which the order is served on the employer, and, where the pet
period is for a period of less than fwo weeks, or where the cm-
pl’oyee has been paid in advance for the pay period in which the
order is served, also on all non-exempt earnings earned during
the next succeeding pay period.

[(1) That all persons earning net wages, net salaries and
other net incomes from labor shall be entitled to exemption; ]
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(2) Orders of attachment or garnishment of earnings shall
s:ve priority according to the date of service on the employer,
(ch inforior order taking effect as if served at the commence-
ment of the next succeeding pay period not subject to a prior
culer; provided that no creditor sholl cause two orders to be
(erved on the employer against the same employes in the same

pay period. : ,
[(2) The percentage of net wages and other net income

that is to be paid to the employe and the percentage to be for-

warded to the court;] :

(8) The order shall be served on the employer in triplicate
and shall have printed thereon an explanation of subsections (1)
and (2), the percentage of the disposable earnings, as defined
in subsection (2) of -Section 1 of this Act, exempled from the
erder by KRS 427.010 (2), and the percentage io be forwarded
to the courl. '

[(3) That net wages, net salaries or other net income shall
consist of the lola) amount due as of the end of the employer’s pay
during which the attachinent or levy of execution is served
less amounts withheld for taxes and fees due federal, state, and
local governments, union dues, medical insurance and rctirement
programs.
(4) The order shall have printed thercon ihe following
directions 1o the employer:

(a) That a copy of the order shall be delivered io
the employee, a copy retained by the employer for his rec-
ords, and a copy returned by the employer to the court.

(b) that on the reverse side of the court copy shall be
stated, under oath by the employer, the gross amount of
earnings and the non-exempt amount of disposable earnings
for the designated pay period subject to the order. If no
funds are due, the reasons therefor shall be given. .

(c) that the court copy of the order and the non-

exempt amount of disposable earnings shall be forwarded to

the court. ,

[(4) Directions that a copy of the attachment shall be de-
livered to the employe, a copy retained for the employer’s records
and the third copy shall be returned to the court;]
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{(5) That the net amount duc the employe shall he ¢,
dorsed on the reverse side of the court copy of the attachny;.
and shall be forwarded to the court along with the amount 4
tached; ] '

[{6) That if no funds are due this fact shall be stated o
the court copy of the attachment together with the reason wi:
no {unds are due.] '

Scction 8. A new section of Chapter 425 of the Kentucky
Revised Statutes is created to read as follows: '

The order of attachment or garnishment shall be directes
and delivered to the sheriff, with as many copies thereof as the
plaintiff may direct. It shall require him to attach and safels
keep the property of the dofendant in his county not exemip!
from execution, or so much thereof as will satisfy the plrintiifs
claim specified in his affidavit, which shall be stated in the
“order, and the probable costs of the action; also to snmmon the
garnishees to answer in the action in the manner aud at the
time required for an answar by (e Tdes of Civil Proredure, aud
to maake due retum thereok.

Section 9, A new section of Chapter 427 of the Kentucky
Revised: Statutes is created Lo read as follows:

Whoever willfully violates Section 3 of this Act shall be
fined not more than $1,000, or imprisoned not more than one

year, or both.

Berame law withont signature April 1, 1970

CHAPTER 218
_ (H. B, 319)
AN ACT reizting le commissioners of expanded water districts.
Be it enacted by the General Assembly of the Commonwealth
of Kentucky:

Section 1. Section 74.020 of the Kentucky Revised Statutes -

1s amended to read as follows: , ,

(1) A water district shall be administercd by a board of
commissioners which shall control and manage the affairs of the
district. The term of each commissicner is four years, except 25
provided in this section: - '
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TRUSTEE PROCESS 512: 22
CHAPTER 512
TRUSTEE PROCESS
Charging of Trustee

ANNOTATIONS
Library references
Issue in garnishment as triable to court - 0
or to jury, 19 ALR24 1393,

Exemption From Trausiee Process

512: 21 List of Exemptions. The money, rights, and credits of the de-
fendant shall be exempt from frustee process in the following instances,
and the trustee shall not be chargeable therefor:

[No change in paragraph L]

11. Except as otherwise provided in paragraph X of this sectiom, wages
of the defendant earned before the service of the writ upon the trustee
shall be exempt except in actions founded upom a debl on a judgment
jssued by a New Hampshire court of competent jurisdiction. In such case
the wages of the defendant earned before the service of a writ upon the
trustee founded upon a debt on a judgment fo the amount of fifty times
{he minimum hourly wage as established by the Fair Labor Standards Act
for each week shall be exempt. The cmployer shall pay said exempted
amount to the employee on the usual pay day unless other cause exists
prohibiting such payment. [Amended 1969, 446: 1, eff. July 3, 1969.]

[No changes in paragraphs ITI-IX.]

X. Wages of the defendant earned before service of the writ upon the
trustee if the defendant is a married woman and the action is founded
upon any loan contract subject to the provisions of RSA 398-A en which
her husband is or was at any time an obligor, jointly or severaily, contin-
gently or otherwise. [Amended 1969, 373: 1, eff. Aug. 31, 196%.]

Amendments—1969.  Paragraph It: Paragraph X: Chapter 373 added phrase
Amended generally by ch. 446. “or was st any time" an obligor.
ANNOTATIONS

estate a3’ exempt from attachment, gar-
Likrary refcrences nishment, execution, and foreclosure. 27
Family allowance = from decedent’s ALRId 863.

Procedure on Disclosure of Promissory Note

512:22 Defendant’s Deposition.

ANNOTATIONS nishment, execution, and foreclosure. 27

Library refercnces ALR3d 863.

Family =2lowance from decedent’s
estate as exempt from attachment, gar-

63
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by Section 1 are in conflict with such rules and
shall have no further force eor effect, ... unless
& court shall detenmine that onc of such sections, oT
some part thereof, has clearly not becn supervseded
- by such rules and that in the ahsence of sucl seclion

or part thereof being affoctive, there would be no
applicable standard of proccdure preseribed by either
statutery law or rule af court. The [ailurc to repea
or amend any other section estahlishes no evidence
conceening its conflict with such rujes.”
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gaaaat 2 Proporty exempt from attach-

Every porson resident of the state, not sncluded
5 seotion 2329.66 of the Tevised Code, may hold
prepeTly exerapt frovs excoution, atiechmaent, or
sale to salisfy a judgment or order &5 follows:

(A) Wearing appardd to Lie selected by him not
excending in value three hundred dollars;

(B) The tools and inolements of the debtor
for carrying ou his profession, trade, or business,
including agriculture, ta Le selected by him, not
exceeding three hundred dotlars in volue;

{C) Except as vrovided in section 3135.23 of
the Revised Code, earnings of the debtor for
services vendered within thirty days before the
issuing of an attachment or other process, the

sendition of a judgment, or the making of an

Yndedining indicatos new mutorinl;@ indicoies deletion
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{1) The family Bible.
(2) Family pictores, school books ang library for the use of the

(3) A lot in a burial ground.

{4) All necessary wearing apparel of the debtor and his family,
al! beds, bedsteads and bedding necessary for the use of such family,
two dressers or two dressing tables, wardrobes, chifforobes or cheésis of
drawers or a dresser and a dressing table; carpets, rugs, linoleum or
other floor covering; and ali stoves and aprendages put up and kept for
the use of the family not exceeding three.

(5) All cats, dogs, birds, squirrels, rabbits and other pets nol kept
or Taised for sale: one cow and her ealf until one yeav old, one horse,
six chairs, six plates, one table, twelve knives, twelve fovks, two dozen
spoons, twelve dishes, or if the family consists of more than twelve, then
a plate, knife, fork and two spoons, and a dish for cach member thercof;
two basins, one pot, one oven, six pieces of weoden or earihenwsare; one
dining room table, one buffet, china press, one icebox or refriyerater of
any construetion, one washing machine, ong loom and its appurtensnees,
one kitchen safe or one kitchen cabinet or press, one spinhing wheci,
one pair of cards, one axe and provisions other than those hevelnafter
set out of the value of * fifty dollars; two hoes; fifty hushels of shelled
corn, or, in lieu thercof, twenty-five bushels of rve or buckwheat; five
bushels of wheat, or one barrel of flour; twenty Lushels of potatocs, two
hundred pounds of Dacon 07 poch, iiree hogs, fowl not exceeding jn valw
* fipenty-five doblars, ail canned goods, canned fruits, preserved fruits
or home-prepared food put up and prepared for use and consumption
of the family, * fwcenty-five dollars in value of forage o hay, one cooling
stove and utensils for cooking therewith, ome sewing machine, and in
ease of 2 mechanic, the tools and utensils of his {rade, and in case of an
oysterman or fisherman his boat and tackie, not exceeding * seven hun-
dred fifty dotlars in value; if the boat and tackle exceed ¥ serén hundred
fifty dollars in value the same shall be sold, and out of the proceeds the
oysterman or fisherman shall first receive s gepen hundred fifty dollars in
lien of such boat and tackle. o '

& 34-27. If the householder be at the time actvally engaged in the
business of agriculture, there shall also be exempt Trom such levy or
distress, while he is so engaged, to be selected by him or his agent, the
following articles, or so many thereof as he may have, to wit: * & pair
of horses or mules * unless he selects or has selected a-horse or mule
under the preceding section, in which case he shali be entitted to select
ander this section only one, with the necessary gearing, ong WEgon oy
cart, one tractor, not exceeding in value * one thousond dollars, two plows,
one drag, one harvesf cradle, one pitchfork, one rake, two iron wedges
and fertilizer and fertilizer material not exceeding in value four hundred
doliars.

§ 84-29. *** (a) Ezcept as provided in subsection (), the mazi-
mum part of the agyregate disposable earnings of an individual for any
workweek which is subjected fo parniskment may nol ecceed the lesser
of the following emounts:

(1} twenty-five per centum of his disposalle earnings for that week,

(2) The amount by whick his disposable earnings for that apeel
exceed thirty times the federal minimum howrly wage preseribed by Sec-
tion 206 (a) (1) of Title 29 of the United States Code in effect at the tme
earnings are payable, _

(b) The restrictions of subscction () do not apply in the case of

(1) any order of any court for the support of any person.
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(2) any order of any court of banlruptey under Chapter X1 of the
Bankruptey Act.

(8) any debt due for any State or federal tax.
in the case of earnings for any iy period other than o week, the State
Commissioner of Lubor and Induslry ehall by veqgulation prescvibe a md-
tiple of the federal st howrly wage eguivalent in effect to thal sef
forth in this section,

(¢} No courl of the Stafe suay suake, execule, or enforce uny order
or process in violation of this seclion. .

The cremptions wllowed herein shall be yranfed fo any persen §0
entitled without any further proeccdings.

(d) Forthe purposes of this sectlon

(1} The term “eurnings’ means compinst ton paid or payeble for
personal services, achether denomingled ag swages, solary, eonrmission,
bonus, or otherwise, and includes periodic poyments purswant to o pen-
ston or relirement progrant.

(2) The term “disposable carnin g8 sneans that part of the COirnings
of any individuel remuining after the deduction jrom these ewrnings of
any wmonnts requived by law to be withheld, and

(3) The term “gurnishimen £ means ouy legal or cguitalile pro-
cedure through which the cornings of any individucl are reguired to be
withheld for payment of any debt,

{e) Dvery assignment, sale, lransfer, pledge or morigage of the
wages or salary of an * individual which is ® evempled by this section,
to the extent of the excmption provided by this section, shali he vold and
unenforceahle by suy process of baw,

() No employer nay discliarye gny €m ployee by reason of the fact
fhof hie earninge hoave boon subiocled o gdivadstuient Fur Ay e tndedt-
eiEn s 5,

9 1t is the inteniion of the General Assembdly that this ncl shall be
liberally conatrued to effect the purposes set oul hevein, and if any clause,
sentence, paragraph or section of this act shull ever be deciared un-
constitutional, it shali be deemcd severable, and the remainder of this
act shall continue in full force and effect.

8. & 84-30 of this chapter is heveby repealed.

4. ‘This act shall become effective Octeber one, nincteen hundred seventy.

CHAPTER 429

An Act fo amend and reenact § 18.1-320 of the Code of Virginia, relating
to clerk fo make up statement of whole cost in eriminagl prosecutions;
execution therefor; exeeption.

{8 171]

Approved April 2, 1970

Be it cnacted by the General Assembly of Virginia:

1. That § 19.1-320 of the Code of Virginia be amended and recnacted
as follows:

§ 19.1-320. Clerk to make up statement of whole cost, and issue
execution therefor—In every criminal case the clerk of the cirenit or
corporation court in which the aceused is convicted, or, if the conviction
be before a court not of record, the clerk to which the judpe thereof
certifies as aforesaid, shall, as soon as may be, make un a statement of
all the expenses incident to the prosecution, ineluding such as are certified



