# 63.20-50 11/4/69
Memorandum 69-142

Subject: Study 63.20-50 - Evidence Code (Res Ipsa Loquitur)

Attached as Exhibit I {pink) is a revised version of the res ipsa
loquitur section and the Comment thereto. Several drafts of this heve been
sent to you since the October meeting. The revisions of the last draft sent
to you are shown in handwriting of the enclosed draft.

Most of the changes are technical. The revisions in the text of the
section are suggested by Judge Richards, except for the phrase "and drawing
such inferences therefrom as are warranted." See Exhibit II (yellow)
attached. This recommendation was previcusly approved for submission to the
1970 Legielature.

Respectfully submitted,

John H. DeMoully
Executlve Secretary



Memo 69-142 FLHIEIT I

Evidence Code Section 646 (new)--res ipsa loguitur

Section 1. Section 646 is added to the Evidence Code, to read:

646. (a)} As used in this section, "defendant” includes any
party against vhom the res ipsa loguitur presumption operates:

(b) The judicial doctrine of res ipsa loquitur is a presumption
affecting the burden of producing evidence.

{c} If the evidence, or facts otherwise established, weuld sup-
port & res ipsa loquitur presumpticn and the defendant has intro-
duced evidence which would support a finding that he was not negli-
gent or that any regligence on his part was not a proximate cause
of the occurrence, the court may, and upon request shall, instyuct
that;

(1) If the facta which would give rise to a res ipsa loguitur
presumption are found or otherwise eztablished, the Jury may drav
the inference from such facts that a proximate cause of the occur-
rence was some negligent conduct on the part of the defendant; and

{2) The jury shall not fi:;d that 2 proximate cause of the

occurrence was some negiigent conduct on the part of the defendant

unless the jury be}.ieveaéfter velghing W

all (other? evidence in the case thm@

is more probeble than not that the occurrence was caused by some

negligent conduct on the part of the defendant.



Comment. Serfian 646 iy dosigmed to larily the manner in which the

doetrine of res ipsa loguitur {unetions asdder the provisons of the
Bvidence Code pelating to presimplinns.

The doetrine of eny e ionuitur, as sleveloped by the (alifornia

sourts, is applicable in an setion Lo resover damages for aepligonss
when the plaintif estabdishes three e ditions:

Pirst, that 1t iz the iiad of [aceldent]{injuryl

which ordinarily does not occur In the dbsence of
aomecne'’s negligence;
Second, that it was caused by an ageacy or ig-

strumentslity in the exclusive control of the defend-
ant [originally, ancé which was not mishandled or other-
vige changed after defendant relinquished control}; and
Toird, that the [accildent][injury] was not due to
any voluntary action or contribution on the part of the
pleintiff which was the responsible csuse of his ipjury.
{BATT weseapmiassliR? {5th Sma. ed. 1969)&%1:%5 in

original)]

Section 648 providew that the doctrine of res ipsa loguitur is & pre-
sumption affecting the burden of preducing evidenee. Therefore, when
the plaintiff has est»blished the three conditions that give rise fo the

doctrine, the jury is reguired to find that the accident
regulted from the defendant's negligence unleas the defendant
comes forvard with evidence that would support a contrary

finding.’ Wivipnnoe Cooe § 604, Tinder the California eases,
auch evidonce must show cither that u wpecific cause for the sccidest
existed for which the defrardant was nwol responsibie or that the de-
fendunt exercised due vare in all eespeets wherein his failure to do so
eould have cansed the aecidest. Spp. cg.. MHeinan 0. Providenze Hoap.,
31 Cal2d 250, 205, 188 .24 12, 15 (19473, If evidence i3 produced

that would support a finding that the defendant was not

negligent or that any negligence on his part was not a

proximate cause of the sccident, the presumptive effect

of the doctrioe vanishes. However, the Jury may still

be able to draw an inference that the accident was caused

by the defendant's lack of due care frow the facts
that gave rise to the presmnption, See Eviprxen Cobpr § 604 and the
Comment theretn, In rure cases, the nedendant may produes sueh eon-
olumive evidenee that the juferenee of neyrlhrence is dispelled a8 a mat-
ter of Yaw. See, 1. Teonard v, Welsonuifle Commaemity Hosp., 47
Cal 22 509, 305 1% 26 {1966). That, except i sueh a eaxe, the facla
giving rise te tle doetrine witl sopprt mn inference of neghbgence
even after jts presuinptive offant has diganpar red,

To assist the jury in the performance of ity factiinding function. the
eourt may msiotict (hat the faets that give vise 1o res ipsa loquitnr are

themeelves circumstantial evidence from which the jwrey

can infer that the accldeant resulted from the defendant's
failure to exerclse due care, Section 646 requires the
court to glve such an instruction when s party so reguesta.
Whether the jury should so find will depend op wiether the
Jury believes that the probative force of the ¢lrcumstan-
tial and other evidence of the defendant's negligence ex-
ceeds the probative force of the contrary evidence and,

therefore, that it is more probable than not that the
accident resulted from the defendsnt’s negligence.

At times the doelrine of tes ipsa Joguitny will eoinvide in & partica-
{ar case with anather presmptien or with aonther rale of law that e
guires the defendant o Jdikeliarge the Bueden of proof on ibe s
Bep Prowsor, Hex D Logeadur v Cadifari, 27 Can. §. Reve 1R3
{19493, In suel: canes the defondant will have the baeden of proof on
ibsues where ros iDsa Joquitar apprars to apply. Bat bususe of the
allosgtion of the burden of prest Lo the defendant, the doctrine of res
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ipsa loquitur will serve no funetion in the dispesition of the case,
However, the fucts that woold give rise ke the donteine may neverthe-
lexs be wned gs eivenmutantial ovidener tending to rebut the evidence
praoduccd by e purty with tie burdon of proof

For cxample, & bailee whe Das received nndamagsd guods and ro-
turns damuged poods has the burden of proving that the damage was
not caused by Lis negligenes unbosy the damage vennlted from a fre.
See discussion i Redfoot ». . 1 Jeakins o, 135 Cal. App.2d 108,
112, 293 P24 134, 185 (1955}, Hee Cow, Covk § 7402 (1)(b). Where
the defeadant is a builee, proof oF the vloments of rou ipss lognitaur in
regand to an secident dawaging the hailed poods while they weee in
the defendant’s possession places the hieden of proof--aet merely the
burden «f produsing evidence—on the defendant. When the Jdefendant
has produced evideuce of his exercise of eare in regard to the bailed
goods, the facts thai would give rise to the doctrine of res ipsa Joquitur
may bo weighal agninst the evidenes penduesd by the defendant in
determining whether it & more likely than uot that the goods were
damaged without fault on the part of the bailee. 1tut hooaure the bailee
bas both the burden of producing evideuce acd the burden of proving
that the damage waus net enused by his segligence, the presumption of
negligence arising from res ipsa loguitar carmot have any cffoet on the
proceeding.

Effect of the Failure pf the Ploinbtiff 1v Establish A1 the Preisminary
Fucts That Qive Rise to the Presumpiion

The facl that the plaintif fails 1o extablish al] of the facty giving
rise to the res ipsa pressrption does not neermarily mean that be hes
not produced sufficient cvidonce of reglipence o sustain a ivey Suding
in his favor. 1'te requirenients of res ipsa Inquitur are merply those
that must be met o pive Fise 10 a eompelied conelesion (or presump-
tion) of negligewes in the ubsenee of confrary evidence. An inference
of negligence may weli bn warranted rom all.sf the evidesce in the
eame even though the plaintiff fails 1o establish 2 the elements of res
ipsa loquitur. See Prosser, Res Ipea Loguitwr: A Reply to Professor
Carpenter, 10 8o, Car. L. Riv, 450 (1987) . In appropriste cases, there-
fore, the jury may be instracted that, even thouph it does not find
that the facts giving vise to the preswingtion have been proved by a
prepanderance of the evidence, it may nevnrthiclens find the defendant

negligent f it coneludes from a covsideration of all the evidence that
probablr it 15 more, WMy ihan not that the defendant was negligent. Such an
struction wonld be appropriute, for example, in # case where there

was evidence of the defondant’s negligenee apart from the evidence
going t the eloments of the rex ipsa Inquitnr dectrine,

Examples of Operalinn of Res Ipsa Loguitur Preswmption

The doetrine of res ipsa loquitnr may be applicable to a ease under
four varying seta of cloenmsinieis:

(1} Where thie facts piving rice to the dectrine are extablished as a
matter of law (by the plendings, by stipulation, hy pretrial order, or
by Rome other means) snd ibere is no ovidence sufficient to sustain [
finding elther tha: the accident resulted from some cause
other than the defendant's negligence or that he exercisged
due care in all poesibvie respects wherelin he might bave
been negligent.

L]
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but e {2) Wherc tbe facts giving rise to the doetrine are established as & _\JU-? care O,

has m"fY‘OM- “HATETY of Jaw,) wetmtiswwenin ¢vidence sufficient Lo sustain a ﬁndingﬁf
some cause for the accident other than mﬁgﬁgﬁmr
. i$

(3} Where ihe defendnut introduces evidence tending o show the
nonexigtence of the essyntial conditions of the doetrine but does not
introduce evidence to rebat the presumption.

(4) Where the defendant introduces evidence to contest both the
conditions of the doctrine and the conclusion that his negligence cansed
tho accident.

Bet forth below ix an cxplanation of the manner in which Seetion
646 functions in cach of thase situations.

Basic facts established as ¢ madler of law; no rebutial evidencs. It
the hasie fucts that give rise to the presumption sre established as a
matter of Jaw (by the pleadinge, by stipulation, hy pretrial order, ete.},
the presamption requires that the jury find that the defondant was
negligent unless and nntil ovidones iz intredneed suffcient o pustain
a finding eithor that the sccident resulted From some caume other than
the defendant's neghigence or that he exercised due cars in all pomible
resperts wherein he might have been negligent. When the defendant
fails to introduce auch cvidence, the court must pimply instroct the
Jury tbat it is required to find that the aceident was
caused by the defendent‘'s negligence. '

* For example, if & plaintiff putomobile passenger aues the driver for
injuries sustained in an accident, the defendant may determine not to
contest the fact that the pccident waa of a type that ordinarity dows
itot oecur wnless the driver was negligeni. Moreover, the defendant
may intreduce no cvidence that he exercised due eare in the driving
of the sutomobile. Instead, the defendant way rest hiu defense solely
on the ground that the plaintiff was & guest aid not a paying passen.
ger, In this casc, the sonrt should instruet the jury that it must assumo
that the defendant was negligent. Cf. Phillips v. Noble, 50 Cel.2d 163,
493 P2d 385 (1458} ; Picka v, Wilkie, 67 Cal. App.2d 440, 154 P.2d
735 (1845).

Basic Jarls established as malter of law; evidencs introduced to rebut
presumplion. Whero the facty giving rive to the doctrine sre estab
bished oy & matter of law tut the defendant hew introduced evidence

sufficient to sustein a finding either of his due care or of s
cause for the sccident other than his negligence, the presump-
tive effact of the doctrine vanishes. Except in those rare cases
vhere the inference is dispslied as & matter of Jaw, the court
: may instruct the ury that it may infer from the establiched facts that
negligence on the part of the defendant waz 8 proximate cuuss of the
accident, The eomrt is required tn give sach an instruction when re-
quested. The instruvtion should make it elear, howvver, that the jury
[dafind that a proximate cause of the occurrence was
art of the defendant dady

fﬁUum’ be ﬁb'eg

accident wan caused by the defendant’s negligence.

Basic facts contested; no robutial emidence. The defendant soay
attack guly the elenents of the doctrine. His perpose in doiog so would
be to prevent the application of the doctrine. In 1bis situation, the court
cannot determine whether the doctrine iv applioable or not becanse the



basic facts that give rise to the ductrine must he ditermined by the
Jury, Therelove, the conrt must ive an imstroetion on what has becoge
known ay conditional res ipsa lodguitue,
Where the basic farts are senlestid by evideaes, bt uers 3 1o re.
buttal evidence, the eanrt shondd Bwtroe: the Jury that, if it findy that
the basic fucts have hen estatdished hy a proponderunee of the ewni-
dence, then it must slso find that the accldent was caused
Uy some negligent conduct on the part of the defendent.
Basie faclz contested; cvidence snfroduced to rebut presumplion,
The defendant may introduce evidenes that hath atiacks the basie
facts that noderlie the doctrine of ves ipsa loguituy and tends to show
that the aceident was not caosed hy hix fuiluse 1o cxercise due eave,
Bocause of the evidence contestiug (he presimed sonclusion of neghi-
gence, tho presumptive cffeet of the dostrine vauishes, and the greatest
effect the doctrine can bave in the case is fo sunporl an inference that
the aceident remulted from tha defendant’s negligence.
In this situation, the conei shondd instruet the Jury ihat, if it flpds
that the basic facts have heen entablished by a proponderance of the .
avidence, then it may infer from those facts that the sceiden! was e the cout

camqﬁd_because the defendant was negligent, @’m‘ Shatl alag
lhoul aTind that & proximate cause of the accldent was Inshroct-

solie negligent conduct on toe nart of the defendant & -Jd""
fauever, only 1D it beileves ater welghlng all of the -
evidence that it is more prebable then not that the

defepdant was negligent and that the meocident regulted
from his negligecce,
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Memo 69-1s2 EXHIBIT II

| Che Superior Court
1l NORTH HILL STREET
QFFICE OF LOS ANGELES, CALIFORMNIA SOO42 COURTHOUSE
COMMITTERE ON BAJN ROOM $07-C.1
COMMITTEE ON CALIIC B2B.0414
JUDGE PHILIP H. RICHARDS {RETIRED) EXT. 6172}

LONSULTANT

November 3, 1969

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford Unlversity

Stanford, California 94305

Dear Mr. DeMoully:

I agree that the changes made 1n the draft of the
proposed rea 1ipsa loguitur In sectlon accompanying
your letter of October 30, 1969, are improvements.
However, 1 do have a couple of comments which shoulid
(: have been made earller. ;

I am disturbed by the phrase "in substance" at the
end of {¢). Obviously 1t 1is not Intended that the
language of (1) and (2) should be quoted . in an in-
struction. In fact, 1f the conditlonal facts are
egtablished as a matter of law, then under your com-
ment, example (2} "$he court may instruct the Jury
that it may infer from the established facts ete.”
no reference to finding the basic facts is necessary.
In other words, the condlitional instruction, such as
BAJI No. 4.00 is unnecessary when the conditlonal
facts are established as a matter of law. Would 1t
do to strike out "in subastance' completely and aub-
stitute therefor "to the effect"?

My subsequent suggestion relates to the clause "after
welghing the circumstantlal evidence of negligence",
You and I know that the evidence that gives rise to
the res ipsa instruction is circumstantial evldence,
and I assume 1t is that evidence which the clause
refers to, but the jury is not so advised., Would 1t




Mr. John H. DeMouily
November 3, 1969
Page Two.

not do to say "after welghing all the evidence in
the case"? This would include the evidence glving
rise to the presumption, as well as to the evidence
direct and circumstantizl.

Again let me express our appreciation for having the
opportunity of discussing thls matter with you.

Sincerely,

Philip H.”Richards

PHR: Jp




