#30 10/31/69
Memorandum 53-141
Subject: Study 30 - Custody Jurisdiction

This Memorandum provides background information on the status of
Study 30 (Custody Jurisdiction). Exhibit I sets forth the original
statement requesting authority to study this toplc.

In 1956, the Commission retained a resesearch consultant to prepare
a background study on the topic. In 1357, the study was submitted,but
it proved to be inadequate. The study hes not been revised and 1s now
both inadequate and obsolete.

From time to time since 1957, the Commission has determined that
this topic should be continued on the agenda hut that preparation of 2
research study on the topic should be deferred because other topics were
given priority and because the area of family law had come under intense
study by both gubernatorial and leglslative committees,

I made & quick review of the problems discussed in the statement
requesting authority to study this topic and discovered that the Family
law Act of 1969 eliminated some of the problems. I then wrote to
Professor Herma H. Kay (Boalt Hall),who is an expert in family law, and
asked her whether the remaining problems in this topic were of any sig-
nificance. Her reply (attached as Exhibit II) confirms that the 1969
Family Law Act has partially eliminated the problems and expresses the
view that this area of the lavw nevertheless remains troublesome.

It appears that the topic is one that merits study by the Commission.
Moreover, it is one that would be ideal for a research consultant. We
would suggest that we use Professor Bridget Bodenheimer, presently at the

Pavis Iaw School, &s the research consultant (if she is willing) at &
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compensation of $1,500 when ve are in a position to go ahead on the research
study.

Unfortunately, we do not have any funds at this time to fipance this
study. ﬁe are attempting to obtain enocugh funds to finance a study of the
procedural aspects of eminent domain law and are having difficulty in doing
that. However, we would give the custody topic next priority following
condemnation in allocating research funds for 1969-70 in the unlikely event
we can effect sufficient savings to finance the study by not fiiling
vacant positions, cutting down on temporary secretarial and student legal
assistance, and the like. Because of the importance of this toplc, we would
glve it this relatively high priority. In the meanwhile, the staff will
attempt to persuade a law review to write an article on the topic with the
hope that we can use the article as a research study. Perhaps the Commis-
sion would approve a contract with Professor Bodenhelmer for $1,500 if she
1s willing and we can obtain the necessary funds.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memorandum 69-1k1 EXEIBIT I

Statement sting suthority to study custody jurisdiction.

Topic No. 12:
_ A study 10 determine whether the law respecting jurisdiction of courts in pro-
. ceedings affecting the custody of children should be sevised. :

“There are in this State various kinds of statutory proceedings relat-
ing to the custody of children. Civil Code Beetion 138 provides that in
actions for divoree or separate meaintenence the court may make an
order for the costody of minor children during the proceeding or at -
RiLy time thereafter and may st any time modify or vacste the order.
Civil Code Section 199 provides that, without application for divores,
a huaband or wife mey bring an action for the exclusive eomtrol of
the children; and Civil Code Section 214 provides that when & hus-
band and wife live in a state of separstion, without being divorced,
either of them may apply to any court of competent jorisdistion for
=37 Cpl, Zd G610, 236 P, 34 351 (1051).

* There Is no eguivrlant provision for persons sentencad to the county jaill s punieh-

muont for & public offenes,
5 CalL. Pon. Cobn Section 2886,
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cuntody! 'of ithie children. ‘Furthdrmore, anyons: sy beivg am:astion
umden Probate Code Séction 1448:£6 be appainted guardisn of & child.s?
+n/THéae virvious provisions relating to the cistody of .children ps

4 homber of problews relating. to the jurisdictionrof: aonris ;. fob ex-
aiples-£1):Do:they grant the courts jurisdintion 6 afond 8n l«hﬁ
rémédy;ir sk possible:situationst: (2) When a progeeding b

bronght under one of the several statutes does the sourt thereafier:have
excliive javisdiction of 8l :litigation. relating to. the: ondtody -of ‘the
ebilgitn (8):Dei the several statutes eonflict ar-are; they insoniktent .as
ko whether $he ecurt awanding guatody  umder them has' continuing
jlﬂ‘iﬂdiﬁﬁon tafmdﬁy its award ¥ od ! T codliewmdded el NGy
-ti:41) /Fhiers  appear: 1o’ be.at least two sitnations: in.whichi itheionly -
‘remedy of b pareit aseking eustody of a.child.ia through 4 geardiasship
proceading meder: Probate Cade Section 1440;-Ona is' whetr s party 0
wmarriags obtaine an ex-parts divoree i Californis against the dther

iparty-whoshas sustedy ovey.the childran: anil resides with them. b an-

other gtate; 18:the, second: party later brings the- ohildren toiCaliforuia
404 hesdmes ‘s ragidimt of a.sounty other than the county in whidh.the
divoree: sean obtwindd; the onfy. procedure by -which the firwt:party oaa
paise the question of custody wonld seam: to be s graviinnahip pecesed.
g omiter-Biobate Code Seetion 1440.in 4hie county: whershe children

rétidsidlthough: the divorce:aetion remains. pending am o custedy . pro-

ceding under Civil Code Sestion 138, the court eantot enter&:eumtody
mm»hmnumahﬂdtenmmmdm of another.connty® -A sustody
piveceding: canuot be: bronght. andén eithep Seotion -1D8-0ri Bection- 414
a8 the:Civil Code becouse the parants are no longer hushand and wils,
Another sitaation in which &guarﬂihnship:prooéedinm may be ths ssly
availedle remedy is when o foreign divores dsdree is silent 416 wio
shall have vumtody of the childiren.-If the parties later: comeé within the
iisdiction. of: she {alifornia conzts, it is not. clear whethio the courts
ok yeodiiE g &eiopaigﬂ;dmfto;pmﬁdé-ﬁw-mwd&nd; im0y fut -wikat
type: of prooeseding -this san be done. Tt would:appesr .demizable: that
somnie sype:of eustody prosceding other than guardisnship-be authorized
by s;fi“te for thes; and any other situations in which & goandisnshiy
proceeding is now the only available remedy to & parent seeking cystody
Of his' (',hﬁd,‘ o - e(iy l pﬂ A l Sy g.ﬂ?- 33q0:
<1qgY The variows kinds of statutory procesdivgy relst h?w*mlody. :
alsp create the probiemrwhether; after one of these procgedings Jss-boen
hronght. i, ene. court, Anether proceeding under. the snme. ntatuperor
ander 5 different atbtute may. be brought in & different.conurt on-whethar
the firnt conrt's: jurisdietion is exclusive. This queation.can be. presanted
in various ways, &ch s the fellowing:.(s).If a. divoren court k
antered 8 ouptody, order. paramant to Givil Code Seotion 138,
count; . another conpty madify: that ovder 0x, entertain. s guAx
provesding wnder. Probate Code Seqtion 1440 or-—asenming the. divoros
p8 denjed but, jurisdietion of the.action retained—entartain 8. ensody
proceeding mnder, Civil Code Sections 198 or 2141 (b) 1f 2 coiird. has
swerded eustody-under Givil Code Beetivns 190.ar 214 while the. parties
are still married, may another court later reconsider the _qqg_g_ﬁ'imin.;_
‘tnmtwsmmwm Law provides &’ yre for JAbITIng & mimbr A

F the court, Cat. Wi, & iNer. Cobx sm:mﬁmu: PR
™ PHaemb v. Buperior Court, 250 Cal 34, 39 B 24 266 [E31 7 R R
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divoree proseeding under Civil ode -Section 188 or & guardiansbip
proeseding under Probate Code. Bection- 1440 f{o)-1f 2 guardian kas
besn appoiated under Peebate Code Hection: 1440, may a divorce court
oy a;cotrt. &eting phrsusnt to Civit - Code :Sections 189-op 214 later
award eustody to the pareat who iz uob-the guerdisn® . o o0
& fow of these matters were-clarified by -ihe deoision of tha’Cali-
fornis Supreme Counrt in Graene. v. Supertor Court,* bolding thet 4
divoree: eourt: which had awnrded etatody, prrsuant to Livil Code See-
tiomw 188 hae continuing jurisdiction. aud a-eourt in another county has
Bi6- jurisdiction to-appoint & guardian. of -the .children under Probate
Code Hection 1440, The RKupreme: Court.stated. that tlie genersl ebjso-
tive: should be -to aveid *‘mrseemiy -cunfiict between. courts!™ and
indicated: that & proper prodedmie wotdd ‘be to:apply.to the divores
conct-for a ehange of venne to the-ebunty whero tha children reogide®
-"H, is- mot elear whether-the. exelusive jurisdietion. principke of the
fireene case eithor will or ghonld be apphied in ail of the sitaations in
whieh. the guestion may. arise.. An. .exeeption wbould  perbapa he pro-
vided af. lesst in the case whore' a divoree action is brought after-a
euatedy or gusrdianship award bas besn madé pursuantite Civil Code
Seetions 198, or 214.0r Probate Code Section 1440, on the ground that
it. may .be’ desirable to ellow the diverce cowrt ‘to consider and decide
all matters of Aomeatic relations incidental to: the:diveree™® i
- (8) There sppear 4o be!at:lsast two: additional problems of juris-
dintion arising nnder the statutory -provisions ‘relating to custody- of
children. One is whether a- court swarding: enstody under Civil:Cods
Section 214 has continuing. jurisdietion to modify its order. Although
both Sections 138 and 190 provide thot the eourt mey later mpdify or
amend a custody: order wnade therevnder; Seetion 914 edntains wo such
provisions.: Another. problonm is the apparent -tonflict between Beetion
169.and Section 214 in vases whece the phrents are separated. Section
199, presumably can be vsed. to-obtain cwtody by any marvied pereon;
whether. separated or not, while Section 214 iv'limni ‘1o thoss parsons

living **in & stute of separation.'’ The two sections’ differ with reapect

to the power of the court to rodity ita ovder and: also withr :
whether someone other than.a parent imdy be awarded suatoly. - -
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BERKELEY, CALIFORNEA 94720

Octobexr 28, 1969

Mr. John H. DeMoully

Executive Secretary

Californie Lew Revision Commission
- Stanferd tUniversity School of law

Stanford, California 9k305

Dear Mr. DeMoully:

. In my view, the Pamily law Act of 1969 alleviates the problems
discussed in Topic No. 12 only in part. Section 214 was repealed and
not re-enacted. Sectlon 199 wes repealed, but was re-enacted as new
section k603, There is a slight change in language: section 199
permitted elther parent to bring an action for the exclusive "control”
of the children of the marriage; szection 4603 says the action is one
for exclusive "custody." Whether this word change will ultimately
be held to expand the section is unknown to me. I know of no spec-
ifiec legislative history to ascount for the change.

The guardlanship sections were not changed at all., 0ld gection
138 nas now became section 4600, The changes in LS00 have to do with
- the standard to be applied in swarding custody, not with juriediction.
My advice would be that whatever problems existed prior to the Femily
Law Act of 1969, apart from problems arising from old section 214,
are atill in exisience,

I essume thet Topic No. 12 dces not extend to interstate custody
Jurisdiction problems. But if you were sble to consider that problem
as well, and if you have not already seen it, you might take a look
8t the Uniform Child Custody Jurisdiction Act, approved by the Com-
missioners on Imiform State laws in 1968. The finel dreaft was done
by Professor Bridget Bodenheimer, presently at the Davis Iav School,

and T think it ie e sensible approach to this troublesome problem.

If I can be of further help t¢c you, please let me kmow.
Sincerely,

Herma H. Kay
Profensor of law -




