# 36.95 10/20/69

Memorandum 69-138

Subject: Study 36.95 - Condemnation (Jury Trial)

At the October 1969 meeting, the Commission considered the request of
the Constitutiocnal Revision Commission for comments on revisions of Article I,
Section 14, of the California Constitution. The Commission published a
tentative recommendation containing & suggested revision of this section in
September 1967. Attached as BExhibit I is the 1967 revision.

At the October 1969 meeting, the Commission discussed its 1967 revision
and determined that it is satisfactory except for the second sentence. The
Commission determined that the second sentence should be revised tc read:
"The owner is entitled to have just compensation determined by a jury." The
Commission also determined that whether the sentence should be retained in
this form should be considered at the December 1969 meeting.

The question to be considered st the December meeting is whether the
property owner should be guaranteed the right to a jury trial on the issue of
Just compensation.

It can be argued that the right to a jury trial on the issue of just
compensation is a basic right that should be guaranteed the property owner in
an eminent domain or inverse condemnation case and that such right is
essential if the property owner is to be protected against governuental
action. In response, it can be argued that the due process clause in the
federal constitution guarantees the property owner only that the process for
determining compensation will be a fair one. Moreover, if the provision on
Jury trial is omitted, it will be possible for the legisleture to develop
better--nonjudicial--methods for determining just compensation. In this
connection, the following guetation from the dissenting opinion in
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State v. Wherity, 275 Adv. Cal. App. 279, 290 (July 1969) is of interest:

In this era of the law explosion no phase of judicial

administration is more ripe for reform than eminent domsin

valuation. Trial judges, lawyers and appraisers are willy-

nilly players in & supercharged psychodrama designed to

lure twelve msytified citizens into a technical decision

transcending their common denominator of capacity and

experience, The victor's profit is often less than the

public's cost of maintaining the court during the days and

weeks of trial.
One cannot claim that the present systen is satisfactory to the property
owner when we are advised by lawyers who specialige in these cases that they
cannot handie a case unless it is likely that the property owner will recelve
$3,000-$5,000 more than the highest offer of the condemnor. An administra-
tive system or scme other alternstive to the present jury system might
provide a better system for determination of just compensation. It should
be noted, however, that any nonjury system might be made available at the
option of the property owner if he is willing to waive his right to a Jury
trial.

What is the view of the Commission on this matter? Does the Commission
wish to advise the Constitutional Revision Commission concerning whether the
Constitution should inelude & provision that the property owner have a right

to a jury trial on the issue of compensation?

Respectfully subtmitted,

John H. DeMoully
Executive Secretary
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‘Bemo 69-138 EXHIBIT I

The Cominission’s recommendations would be effectuated by ‘the = -

RECOMMENDED CONSTITUTIONAL AMENDMENT

adoption of the following Constitutional Amendment;

L »,‘

U sdes i Swer be weiveds w0 in other civil enees i & sourk of

' Amendment of Section 14, A['tic!a I - R
Sge. 14, Private property shall not be taken or damsged

for public use without just compensation having first been -

made to, or paid inte court for, the owper . Subjert to the

. provisions of Section 23u of Article XII, just compensation
 sholl br assessed in & conrl of record as in oiher. ofvil ceser
and, wnless ¢ jury i wuived, sholl 3¢ determined by o jury.

The Legisiature may, provide. for the taking of possession sf

~ property and the devoting of such property to public uss fol-

lowing commencement of an éminent domain procteding - end

" may preseribe the persons wha wmay lake such poistasion, the o
. public uscs for which such posscssion wmay be fokew, ond the ..

Legistation anthorizing possession fo- be teken sholl require
that (1) bafore pnssessiom s taken, the prodable dmiount. of
compensation o be made for the taking of ihe propefty be
paid into conrt fur the awner, (2) the ameount io be paid into

- eourt be subjoet to deferminatinn by #he court on motion ‘of
© any iatereeted posty, and (3) the lolal amimnt poid o
conrt be available immiedictely 40 the persons that the cowrt
. determines to be cntitied therete and be withdrowable by swch. -

- persong i gicardance with swch procedure us the Lepislaiion

. may provide. ; end'ne vight of way o Iands to bo wied for
yenorvoie purpores shull o appropeiited ie the we of eny
Hiony execph & muniels ! soonoraties be o eounty or the.

proceeding it eminent domwin breught by die State; o0 8

. voupky. oF & Idbipel vespavation; or  metropelitan weker

- deninnge;

wnipipeter e ooty e bl .".";!jj“'f'zti';.;-uf distriet efore-

& publie e whether the foe thereof o un concment thorefor

(I

. maniner tnand the time 6t which-such possession may be igken. o
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andd e piielt ety i Hhe contt mny determiiie to be reanon.

#hly ndestinte tn seetre 10 the owner of Hie property dsnpht
. uity For dwling the property: 4y neon 68 the sume oun be an
to the other pubtion ey the eoust ey preveribe; alter the
ing of priveie propests fos o seilrond van by steam on
deumed & talting Fur n publie aee; and anx peion; Sen; eom-
- heeyme & conmen eurrier; L S
- Comment. The offert of this revigion of Section 14 is as follows:
First sentemce.  No change is made in ekisting constitutional law re-

speeting “ public ase, " just compensation,” ' inverse condemnntion,”’

or the genenil requircment that, preperty nut be taken or damaged
witil compensatioin is made to or paid into court for the owner. See, e.4., ‘
People v, Chevalier, 52 Cul.2d 200, 340 P24 598 (195%), dnd City & . .
County of Sen Franciveo v. Ross, 44 Cal2d 52, 279 P.2d 529 {1955)
(public use) ; Metrepolitan Water Dist. v. Adams, 16 Cal.2d 676, 107
I2d 618 (140), and Racramente 8o, R.E. v. Heilbron, 166 Cal. 408, 104
. Pae. 979 (1909) (just compensution) ; Bawor v. County of Ventura, 45
Cnb2d 276, 280 P.2d 1 (18556), and Kege ». Niate, 19 Cal2d 713, 123
P24 506 (1942) (inverse condemnation proceedings) ; Hedbron v. Su-
perior Court, 151 Cal, 271, %0 Pac. 706 {1907), and Mclouley v. Weller,
12 Cul. 500 (1859} (prepayment or payment into vourt), ) :
Recond senfence. - This wentence states the established judieial con-
struetion of deloted Janguage that requited that * compengation shall be
ascertained by o jury, wiless o jury be wiived, us in other civil cases
in a court of record, us shall be priseribed by law.’’ See City of Loy
Angeles v. fetler; 176-Ca), 194, 167 Pae. 849 (1917). With respect to the -
" -requirenient that the puwer of cminent domnin be exercised through
judietnd procoedings, see Wilene r: Engebretsen, 160 Cal, 288, 116 Pac.
750 (1911} ; wmd Weber v. Board of Sipervisors, 5% Cal, 265 (1881).
Regarding the assurance of trial by jury. in eondonmmation and inverse

condennation procevdings, sec Valicju & No. B.R. v. Recd Dvchard Cs,, -

169 Cal. 545, 147 Pac. 238 (1915}, and Highlond. Rialty Ca, », City of
Sam Rafacl, 46 Col.2d 689, 298 1.2d 15 (1956). The words '‘Subjeet to
the provisions of Scetion 23 of Article XIT? ure included to prevent
. uny implication that Seetion 23a is superscded by the readoption of

thig seetion. Section 28 empowers the Legislature to authorize the
Publie Utilities Commission to determine the compensation to bé made
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in takings of putﬂie‘utilit.:r,prnperty. Section 23a 8 limited in aﬁ}iliua-
tion to property that ix aiready devoted to & public use. See S.H. Chase

Lumber Co, v. Railroad Comm ', 212 Cal, 691, 300 Pae. 12 (1931). The .

procedure for determining just compensation adopted pursiant to See-
tion 23a (see Puhlie Utilities {'ode Sections 1401-1421) is not exclusive
and is an alternitive to proceedings under Title 7 (commeneing with
Section 1287) of Part 3 of the Code of Civil Procedure. Further, in
aases in which compensation is determined by the Publie Utilities Com-
mission, the procedures of the Codé of Uivil Procedure other than those

for ssscssing compensation are nvailable to the parties. Bee Qitizens.

Btil. Co. v. Buperior Conr?, 53 Cal.2d 805, 31 Cel. Rptr. 316, 382 P.2d
35¢ (1963). No change is made in theas roles, o :
Third sentence, This sentence réplaces the former authorization for
the taking of *‘immediate possession”’ by vertain entities i right of way
and 'reservoir vases, and removes any doubt whether the Legislature
may, by statute, provide for possession prior to judgment. See Sein--
hart o Superdar Cowrt, 137 Cal 575, 70 Pac. 629 (1802). Compare
Spring Valley Water Works v. Drinkhouse, 95-Cal, 220, 80 Pao. 218
{1892} ; Heilbran v. Bupeiior Court, 151 .Cal, 271, 90 Pae, 706 (1907).
See also Taylor, Possession Prior to Pinal Judgment in Califorma Con-
demnation. Procedire, T Santa Crara-Lawyen 37, 56-74 (1966). The
sentence also permits the Legislatare to classify condemuors and pablie
purposes in this connection, o e e
Fourth sentence.  Thig sintetee clurifies the applieation of the first

- sentertee of this section to the taking of possession in eminent domain

proceedings, It requires thal, before possession of the property is taken,
the probable amnunt of compensation that eventoaily will be swarded
in the proceeding be paid into court for the owner. It also adds 8 re-

. quirement; not heretofore imposed by this section, thet the funds paid

into conrt be available ty the property owner prior to' termination of
the ‘procecding. This sentenee thus secords with decisions of the Cali-
fornia Supremé Court hvlding that, before-property is taken, compensa-
tion inust be paid into conrt for the cwner. Bee Stesnhart v, Superor
Court, 337 Cal. 575, 70 Pac. 829 (1902). The sentenve will permit the
Legislature to apedify whether thi amonat paid into court is deterrained
initiatly by the plaintiff, by the-court, or in some other manner, but re-
quived thut such amount be subject to deterniination by the eeurt on

- saotion of an interested party. The sentence will also permit the Liegisla- "
©turd to speeify’ the eircumstances andeér which the property owner junst

give security to protect the plaintiff in -enses where the amount with-
drawn may be in excess of the vompensation sventually awarded in the

proceeding. -

Languaye deleted. In deleting the weeond portion of the first sen:
tence of this section, this revision eliminntes inngouge that prohibited
“ appropriation’’ of property in eerfain cascs, “until full compensation

- therefor be first made in money ot aseertained and paid into court for

the owner.”’ This language was held to add nothing fo-the mesning of
the first portion of the sentenee. See Steinhart v, Superior Conrt, 187
Cal. 575, 70 Prc. $39 {19023, A more explivit requirement is imposed
by the fourth sentence of the section sy revised. E :
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The revision also deletes language which required that, in certain
cases, sompensation be made ‘*irrespeetive of any beneéfits from auy im-,
provement proposed.’” This limitation a8 to the offsetting of henefits
applied only to private eorporations taking rights of way or Innds for -
reservoir purposes aml probubly was inoperative under the equal pro- -
teetion clause of the Fourteenth Amendment to the Constitution of the
United  States. Sen Beveridye . Lewis, 137 Cal. 619, 70 Pac. 1083
{1902). In deleting the lanpuage, this revision ciarifica and unfetters.
the power of the Liegislature to deal with-the offsetting of benefits in
eminent domain proveedings: The snbject is now governed by’ Section
1248 of the Code of Civil Procedure,” . = - oo .

The provise to the first sentenee of this section, and the next fol-
lowing -sentence, which dealt with **immediate posséssion’” in right of
way and reservyir cases are superseded by the third and fourth aen-
tenecis of the revised section. _ R ‘ _

This revision deletes the Tast sentence of the section’ which declared =
that the taking of property for a railroad ““run by steam or eleetric
. power'’ for logging or lumbering purposes should be deemed ' tuking -
for a *'public use.” The provision was added by amendment in 1911
and ‘was never  construed or applied by the appellate courts. Its ap-
purent purpose was to preclude a holding that takings for such' pur-
pases miy not be suthorized bécause they do not effectuate o ‘*publie
" use”’ {For a collection and discussion of the judieial decisions on ‘this
generid question, see Annot., 86 AJLR.-A52 (1933).) Takings for such
purposes are authorized by exiuting législation. Ree Crvn, Cobe § 1004,
Cope Civ. Proc. § 1238(11}, Pua, UriL, Copz § 7526(g). The provision
would appear to have been rendered pbuolete by the. replicemant of
steam and eleetric iocomotives by diesél-powered ones. Moreover; in ap-
plying the “‘publie use’ limitatien, the Californin courts have consist-
eatly refused to be bound by # general <echiration und have held that
the queation must be reselved by reference to the facts of the particular
case, For a thorough snalysis of the Ualifornin decisions on a closely
anniogous problem, see Comment, Eminent Doniain Powers Exercisable
Over Californin Property by O and Gas Corporatioms, T U.CILA. L,
Bev. 820 (2960), .o oo

. The lust sentenee of the section alse declared thit dny person taking .
property. for such purposes *‘shgll thereupon and therchy beeome-a
. eomoen carrier,”’. This deelazation duplicates the resndt renched indes
pendently of any constituticnal basis.in Prodieers Transp. Co. v. Rmil- . -
Croad Comm's, 176 Crl; 439, 169 Pac. 59 (1917}, That decision held
that the exercise by u earrier of the statutory power of eminent domain
- wag conclusive cvidence of n dediention of itk vondemued right of way - .
to public use. (Bee alwo Cav, Const, Art, 12, §§ 17, 23; .Civi,: Cobe -
§ 2168; Pop. Tlni, Cope §§-211, 218, 236, The judicinl deeistons on this
problém are collected and analyzed in Annot,, 67 ALR. 588 {1930).)

. Deletion of the last sentence, therefors, makes no significent change
. in existing luw respecting vither the doctrine of public.use or the status
ami obligations of common carriers. S R




