-
!

#12 12/3/69
Memorandum 69-137

Subject: Study 12 - Teking Instructions to Jury Room in Civil Oases

BACKGROUND

The Commlssion wes authorized to study this topic, upon request of
the Commission, by the 1955 legislature. A recommendation wes eubmitted
to the 1957 session but the Commission withdrew the recommendation to give
further study to the procedural problems involved in providing the jwry
with a clean copy of the instructions.

The Commissior prepared a tentative recommendation (March 25, 1969)
(copy attached). The tentative recommendation provides that the court
is permitted to send a copy of the complete instructlons into the jury
room in 2 clvil trial and i1s required teo do so upon request of any party.
The procedure for providing the jury with a copy of the instructions is
to be established by rules adopted by the Judicial Council.

A copy of the tentative recommendation wes sent to the Judicial Coun-
cil with a request for comments. The Judieial Councll advised the Commis-
slon that it opposed the recommendstion because it did not believe as a
matter of policy that the instructions should be sent to the jJjury room.

No reasons were given to explain thie position. The Commission was ad-
vised informally that a . : majority of the State Bar Committee on
Administration of Justice favored the tentative recommendation.

The Commission then decided to recommend that this topic be dropped

from its aganda without any further recoomendation. However, after review-

ing additional materials and giving the matter further thought, the



Commission directed that the view of the presiding judges, California

Trial Iawyers Association, and defense counsel should be obtained before

a firal decislon is made as to the appropriate disposition of this topic.

SOURCES OF COMMENTS

Comments were received from the persons and corganizations listed

below. Urnless otherwise indicated, the commentator is a Judge. Whether

Exhibit I --
II --

IIT --

IV --

V ==

VI --

viI --

VIII =~

XI --
XIT --

AII1 -

the commentator generally favors or opposes the proposal alsc is indicated.

Richard B. Eaton, Shasta County (fevors)

Stanley lawson, Meonterey County (favors)

William Zeff, Stanislaus County (favors)

Stanley Arnold, Iassen County (opposes)

John locke, Tulare County (favors)

Warren K. Taylor, Yoloc County (favors)

J. E. Barr, Siskiyou County {opposes, but thinks court
should have authority to send
all the instructions on a
particular point to the Jury
but only upon the request of
the foreman)

Robert E. Roberts, El Dorade County (favors)

Jerome H. Berenson, Ventura County (favors)

Jean Morony, Butte County (favors 1f discretiomary with court)

Charles S. Franich, Santa Cruz County (favors)

S. Thomas Bucciarelli, Riverside County (opposes)

John B. Cechini, San Joaquin County {favors)

Eli H. Levenson, San Diego County (favors if discretionary
with judge)

John Heblett, Riverside County (opposes)
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XVI -~ Mervin E. Ferguson, Kern County (opposes)

XVII -- John G. Gabbert, Riverside County {no position, merely indi-~
cates problems involved)

XVIII -- Ross A. Carkeet, Tuclumne County (opposes)

XIX -- Ralph V. Devoto, Lake County (personal feeling of jJudge
commenting that it should be allowed iIn certain cases,
but reports, after discussing the matter with members
of the local bar association, that an "overwhelming
majority" cppose the recommendation. They would not
oppose it if instructions were mede avallable to Jury
pursuant to stipulation of all parties)

XX == Thomas J. Cunningham, former judge--now General Counsel to
the Regents of the University of California (same rule should
apply to criminal and civil and giving copy to jury should
be mandatory)

XXI ~

Joseph G. Wilson. Marin County {"consensus is opposed”)

¥XIT ~« Raymond J. Sherwin, Solano {no firm agreement, we "lean
towards" favoring){interesting letter from foremaa of
Jury attached)

XXIII -~ CALTFORNIA TRIAL IAWYERS ASSOCIATION (“members of our com-
mittee are unanimous in opposing")

XXIV =~ Margaret J. Morris, San Bernardino County ("slight pre-
ponderance” of judges disapproves)

If additional letters are received, we will bring them to your attention

in a supplenent te this memorandum.

GERERAL REACTION

We recelved responses from 21 counties. Three judges from Riverside
County responded. In addition, the California Trisl lLawyers Association
responded. The Association of Defense Counsel did not respond.

California Trial lawyers Association. The law Revision Committee of

the California Trial lawyers Assoclation is umanimous in strongly opposing
the concept of sending the instructions to the jury room. See Exhlbit
¥XIII. The reasons for this view are stated as follows:
We all feel that there would be too great a tendency for indi-
vidual Jurors to seize upon particular instructions emphasizing one
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over the other, possibly with some of the jurors, having a legal
freme of mind, attempting to impress upon other jurors their

legal ability. We all know that many of our lay friends are would-
be lawyers. We feel such a procedure violates the principle
emunciated in our Bajl Instructions that instructions should be
considered as a whole and that no individual instruction is to be
singled out and given undue significance.

Furthermore, and somewhat skin to what has already been said,
there 1s 2 danger that the jury would not deliberate as one bedy, but
might be split up into segments, each asserting itself as a cham-
plon of & particular instruction or a group of instructions.

Probably the best argument in favor of the proposition is that
Jurors cannot bhe expected to remember instructions as they are read
to them by the Jjudge. However, they can always come back and have
the instructions re-read to them, and in this way, there is some
control over the manner of re-reading and the number of Instructlons
which are re-read to them.

Judges. The judges are about evenly divided on the desirability of
sending the instructions to the jury room in civil cases. Ten judges
favor providing the jury with & copy of the instructions. Some of the 10
merely "lean towards" favoring the idea, Two judges favor the idea if
the practice is mede discretionary with the court. One believes the prac-
tice should be allowed in "certain cases." Eight judges disapprove.
Generally, the letters of disapproval indicate s strong conviction of the
writer that sending the instructions to the jury rcom would not be a
desirable practice.

The reasons given for approval, if amy, are those stated in the ten-
tative recommendation. In this connection, Judge Warren X. Taylor, Yolo
County {Exhibit VI), remarks:

It has been my custom in murder trials, where the instructions
ugually are complex and difficult to understand, to have my secre-
tary type the instructions in finished form and to send them to the
Jury room. I have done this In several murder trials and I have
found it to be a good procedure. The instructions have been returned

to me well-thumbed, and it has been unnecessary to reinstruct or
further instruct any such jury.
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Since instructions in civil cases are becoming more complicated with
the creation of new ispues such as Witt vs Jackson, Strict Iiability, etc.,
I think civil Jury instructions alsc should go to the Jury room and
I heartily endorse your tentative recommendation.

The consensus of the Judges in Marin County is opposed to providing
the Jury with a copy of the instructlons. Judge Wilson, writing for all
the judges, states in Exhibit XXI:

Our principal concern is the fear that if this procedure is followed
Juries will in large measure tend to become concerned with the appli-
cable law and tend to neglect thelr primary function which is to
weigh and shift the evidence and determine the facts.

Two judges with substantial experience as trial lawyers and as judges
oppose the suggestion that the jury receive a copy of the instructions.
One of these judges, Ross A. Carkeet, Tuolumne County (Exhibit XVIII),
writes:

As a member of the Bench and the Bar having twenty years experi-
ence in active trial work and almost thirteen years on the Bench, I
mist state that I am opposed to the concept of sending the instructions
into the Jury room in a civil case. As s matter of fact, while I am
not aware of the statistics, I do believe that this practice is not
followed in many countles even in criminal cases.

It is true that jury instructions are inclined to be confusing,
and that it is expecting too much of jurors to expect them to retain
in their minds all of the law that is read to them by the Judge in
the half hour or so of giving of instructions. On the other hand,
they do have a right to come back into Court and request clarification
or reiteration of instructions on certain points. This enables the
Judge to control the re-examination of instructions and select those
which are really needed to clarify the point and, if advisable; to
explain, enlarge, clarify, or to give another instruction on the same
polnt.

While occasionally it does take additional time for a jury to
be called back into Court for clarification or re-reading of instruc-
tions, it is the frank opinion of this writer that it wiil take a lot
less time than it will for twelve jurors to attempt to agree on what
the written instructions mean after they get closeted in the jury
room and have an opportunity to take them apart and pass them around
and read and argue among themselves as to what each individual instruc-
tion means. . . .
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The other judge, S. Thomas Bucciarelli, Riverside County {Exhibit XII)

writes:

In spite of the excellent work of the Committee on Standard Jury
Instructions, the very nature of the juridical concepts with which
such Instructions necessarily must deasl, assures a substantial
degree of confusion and uncertainty, in my opinion. Allowing the
Jurors to have written copies of the instructions available during
their deliberations would do nothing to reduce the confusion. On the
contrary, I feel that the jurors would very probably spend their time
arguing semantics and philology, rather than reviewing the evidence,
applying the law, and reaching a verdict.

Furthermore, my experience leads me to expect thet jurors
would be very likely to place too much emphasis on one instruction,
or even a portion of an instruction, and ignore the effect of the
relevant qualifying or cautionary instructions.

Judge Marvin E. Ferguson, Kern County (Exhibit ¥XVI) writes:

Qur six judges do not believe that instructions should be taken into
the jury room. It is feared that such a procedure would extend the
time of a jury's deliberation and thus have an adverse effect on
expediting trlals, which appears to be one of the major problems of
the day. More important, however, 1s the view that it would increase
the tendency on the part of individual jurors toward arguing over the
meaning of the law, rather than the facts of a case,

The judges believe that the system presently followed of rein-
structing the jury as many times as they like, in open court, with
both counsel present, on any particular peoints about which the jury
expresses confusion or lack of understanding insures adequate knowi-
edge of legal principles involved. If any clarification of the word-
ing used is desired, it can be cleared up by lawyers and the judge,
who &re persons presumably knowledgeable in the field of law.

As one of our judges pointed out, in twenty years of trial
practice and one year on the bench, he has not once had any juror
request copies of the jury instructions. He sdded that he believed
it would be & desirable step to conduct a survey of jurors who
actually have served several times to determine if they deem it
advisable to have the instructions in the jury room

Judge John Neblett, Riverside County (Exhibit XV) writes:
I am not in favor of Jury instructions being taken into the Jury
room. This procedure would add to the jury's confusion and could

possibly lead to individuel misinterpretation of points of law. A4
re-reading of the imstructions by the Court in the presence of counsel,
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when requested, 1s a far safer way to furnish a jury informstion as
to applicable law rather than to give them a set of instructions
which may have required an hour for the Court to read and would con-
sume at least that much or more time (without any discussion or argu-
ment) for the jury to review. Upon a cursory reading, or to a layman,
Jury instruections fregquently appear to conflict with each other, or,
one contradicts another. Further, the Court frequently must make
revlisions and amendments in the instructions as proposed before same
are given. This places an undue emphasis on the written instructions
and it is difficult to eradicate stricken portions.

In the event & jury has questions or desires explanations, the
Court is in a position to give additional or further instructions in
the presence of counsel after conferring regarding same.

Reaction of one local bar association. Judge Ralph V. Devoto, lake

County (Exhibit XIX) writes:

Before replying to your letter, however, I felt that I should get

an expression from the members of the local Bar Assoclation. By

an overwvhelming maejority the members of the Bar Association opposed
the recommendation in its present form. They particularly ocbjected
to the language that the instructions should be made available to the
jury at the discretion of the Court or upon the request of any one
party. They would have no objection if the proposed section provided
that & copy of the Court's instructions be made available to the Jury
during its deliberations pursuvant to stipulation of all parties.

Reaction of Thomas J. Cunningham. As previously noted, Mr. Cunningham,

General Counsel to the Regents of the University of California, suggests that
giving the jury a copy of the instructions should be mandatory in both civil

and criminal cases. BSee Exhibit XX (attached).

| PROCEDURAL PROBLEMS

Generally, the reactlion to providing the procedure by rules adopted
by the Judicial Council was favorable. Although a few writers expressed
some concern over procedural—matters, the opposition was based on policy
rather than procedure.

Several judges who did not oppose the ides of sending the instructions
to the jury room would restrict the practice to cases in which the court
decides to use that procedure. Several judges suggested that the instruc-
tions should be provided upon the request of any juror {as well as any
party or on the court's own initiative). One judge felt that the instruc-
tions should be provided only if the foremsn so requests, not on the
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court's own motion. The great majority of those favoring the practice,
however, approved the tentative recommendation which provides for sending

the instructions upon request of any party or on the court's own inltiative.

DISPOSITION OF TOPIC

It is apparent that the tentatlve recommendation would be strongly
opposed in the legislature by the California Trial lawyers Asscciaticn.

In view of the fact that the Jjudges are about evenly divided on the
desirabillity of sending instructions to the jury room, the best that could
be hoped from the Judiciel Council is that they would not oppose the recom-
mendation; it is unlikely that the Judicial Council would support the
recommendation because the judges who oppose it are much stronger in their
opinion than the judges who favor it. We canmot be sure what position the
State Bar would take. I suspect that trial lawyers generally will not
support the tentative recommendation.

If the Commission decides to contimme to work on this topie, it should
consider the suggestion of one commentator that a pell be made of some
Jjurors to determine their reaction to the problem. However, in view of
the limited funds available to the Commission, the staff would suggest
that such a poll not be made unless the Commission seriously pilans to sub-
mit a recommendation on this subject.

Possibly we could Eave a8 notice published in the State Bar Journal
stating that the Commission has a tentative recommendation on this subject
and solicits the views of trial lawyers. It appears from the information

we now have that it would be exceedingly unlikely that our tentative
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recommendation would meet legislative approval.

If the Commission decides to drop this topic without making a recom-
mendation, we should formulate a statement to the Legislature as to the
reascons we recommend that the topic be dropped.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memo 69-137
EXHIBIT I

Chambers of the Superior Court
Shasta County

RICHARD 8. EATON, JUuDBEE

Bedding, Califermia

Getober 9, 1269

John H. DeMoully, Executive Secretary
California Law Revision Committes
Stanford University

Stanford, California 94305

My dear Sir:

Your letter of October 10, 1969 pertaining to
the delivery to the -jury in civil cases, of the Judge's
instructions, is at hand. My comments are as follows:

l. In all cases, civil and crlmlna%‘lthe jnry
ghould have access tc the Judge's instructions’ 1n dtitlng‘f

2. The instructions should be sent into the
jury room at the request of either party or of any Juror
or on the Court's own tnitiative,

3. The mechanics of the procedure should be
provided by Judicial Council Rules,

I can see no problems here except to the Judge
who makes oral commentaries while reading his written
instructicona., This, of course, is a somewhat dangerous
practice anyway.

Yours very truly,

- T

C_J'

.r A} "; J Y L . :
i o Bh S
'&&bﬂﬁgb”ﬂ. BATON & ‘
Judge of the Superior Court
RBE :g



Memo # 69-10% EXHIBIT II

Superior Gourt

State of Qalifornix
gounty of Monterey

$tanley hawson,Judge
¥ Sourthouse

Ccetobar 15, 1989 $alinas, @aliforpia

California Lawv Hevision Ceowission
S5chool of Lav :

Stanferd University

Htanford, <alifornia 343058

Attention: Joun L. oeoullv
laccutive Cocretary

Genticren.

I have your letter of Octoler 16, 1969, romsnecting the duestion
wnether a jury in a civil case ghould hava a cony of the court's
instructions to take into the juryr roem,

It is olvious to Jueges that no jury can counletely compronend
instructions. ‘ie realize that chey are layren and that the instruction:
as wescriboo in BAJI are written in the alsiract. 1 fecl that the
answer resices wITitin the instructicons themselves, Qaey should he
siaplifiecw,  Taoy should be relatel te the ovidence, 'hiile it is
truc that the constitution peornmits JTudges to comnent on the evidernce,
very few o so. crsonally, I prefer the Inglish svsten where the
instructions ars given verkally and arc immeciately related to tie
evidence. They are short, they arc succinct, and they are intelligible.

Since apparently we aren't anu shall never be permitted to give
instructions to the jury tunat we can hope the jury will understand,
the suyyestion to permnit the jury to have the written instructions
to taxe to thz jury room has a certain amournt of merit. I would only
point out that if this is permitted, all indication of wiwo requested
the particular instructicon and all amendinents in pen by the Judge
siould ke eliuinated. This no doubt will mean recomwving certain
instructions and oroviding an extra instrument to cover the natter of

request and modification.

vwith respect to your second letter which concerns preferential
settings, no statutory amendments seem required. Any calendar Judge
can arrangc for these priorities.

SL:jxl - .




lemo 69137 EXHIBIT I
Suyperior Conrt of Galifornia

Stanislane Gounty
Modesto, Californis

WILLIAM ZEFF. JUDGE October 9, 1969

Galifornia Law Revision Commission
School of Law
Stanford, California 94305

Attention: John H. DeMoully, Executive Secretary
Gentlemen:

Receipt of your communication dated October
10, 1969, together with enclosures, is acknowledged as
having been actually received on October 9, 1969. The
subject of your communication has been one of substan~-
tial interest to the writer for some time and while gen-
erally I believe that there is some risk of distorting
a set of instructions by placing undue emphasis on por-
tions of the instructions given, possibly out of context,
it is my view that this risk is outweighed by the advan-
tages to be obtained in permitting the jury the opportuni-
ty of carefully reading the instructions for themselves,
rather than be obliged to rely upon a hearing of the in-
structions given by the court or, as is frequently the
case, a re-reading by the court of instructions.

Generally, I would agree with the recommenda-
tion as made by the California Law Revision Commission
in November, 1956, and the reasons which are set out in
that recommendation; and in addition, I would agree with
the recommendation of the present Law Revision Commission
as set out on page J} thereof, except that I believe that
the rules should be established by statute and should not
be such as are adopted from time to time by the Judicial °
Council. I am aware that this altermative was recommended
to afford an opportunity of revision of the procedure as
experience suggested the need for revision. However, I do
not believe that the procedure would be so involved or so
complicated that revision would be necessary.

To answer the questions presented in your
letter specifically:



Page No. 2
California Law Revision Committee October 9, 1969

1) 1 believe that as a matter of policy,
the jury in civil cases should be afforded a copy of
the court's instructions to take with them into the
jury room. However, it should be noted that such in-
structions should not appear on the stationery of
either of counsel for the parties; and the reference
to which party submitted the instruction should be de-
leted.

2} I believe that the written instructions
should be provided to the jury either at the request of
the parties or on the court's own initiative,

3) Has been answered above; but to repeat,
I believe that the procedure should be provided by
statute without the ambiguity of having to keep abreast
of the Judicial Council Rules as adopted from time to
time.

Hoping that this may be of some assistance,

Sincerely,

v i L3 o "

(1N . a A
Wé:r W AN BlAaee, T dud

William Zef?, Judgs v U



¥emo 69-137 EXHTRIT IV
SUPERIOR COURT
LASSEN COUNTY
SUSANVILLE, CALIFORNIA

STANLEY ARNOLD, JUDGE

October 9, 1969.

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

This is in reply to your request for an opinion as
to the jury being authorized to take a written copy of the
Court's Instructions into the jury room in civil as well
ag criminal cases.

(1) I am not in favor of the policy of giving the
jury a copy of the Court'’s Instructions.

(2) In the event that legislation is passed regarding
this subject, I would be in favor of such a provision
only in certain cases at the discretion of the Court on
its own initiative; and then

{3) Upon a procedure provided by court rule adopted
by the Judicial Council. :

Yours truly,

SA/h o | :




¥emo 65137 E{UIBIT ¢
JOHN LO_CK E 7 o Judge - Superior Court

Visalia, California

October 10, 196G

Californla Law Revislon Commission
Scehool of Law

Stanfoerd Unlversity

stanford, California 94305

Re: (lving the Jury the Written Instructions
to Take into the Jury Room.

Gentlemen:

After readl the literature that you sent under
date of October 10, 1969, I favor the proposal., Freviously
I had been somewhat ambivalent on the subJect for fear that
the jury might single out one instruction and lgnore other
instructions that 1imit the first,

e only constructive suggestion that I can
think of to make in this area 1s thils: If 1t were posslble
to do so, not to reverse for fallure to give an instruction
unless one has been tendered by the complaining party.
Very truiy yours,

gclite

S



emo 59«137 EXHIBIT VI

Superior Qourt of California
Couuty of Yaolo

DEPARTMENT NO. ONE \ B CouRr House
WARRER K. TAYLOR, JUDGE Cotober 15, 1304 WOUBLAND, CALIFORNIA

California Law Revisicon Commiszion
School of Law

Stanford University

Stanford, California 94305

Attn: John H. DeMoully, Lxecutive Secretary
Gentlemern:
Reference is made to your ileiter of Uctober 10, 1369.
You have inguired whether, as a matter cf policy, the jury

in civil cases should have a ocepy of the court's insiructions to
take with it inta ihe Jury room. 1 believe the jury should have

a copy of the court's insiructicns in all cmses.

Your gecond ingulry was whether the written ingt
should be provided to the Jury only 10 a party oo requests, or
whether the court should be aulhorized to use the procedure ol
its own initiative. I besiieve the court should be authorized
to use the procedure on iis own initiastive. The Judge 1s re-
sponsiblie for the proper conduct of the trisl znd i he thinks
the jury should take the insiructlons with it, that should be
enocugh. He shoulid not be reguirec to elicit the cooperation of
one ¢f the lawyesrs.

Your third inguiry was whether the procedure should be
provided by court rule adopted 5y the Judlicial Council or should
be specified by statute. 1 have no objection Lo & court rule
being adopled by the Judicial Council, bult a simple statute,
comparable Lo Penal Code Jeclion 1137, ought te be satisfactory.

It has been my custon in murder trials, where the instructions
uauully are complex and difficuit to understand, to have my
secretary tyece the instructions in finished form and t¢ send them
to the jury rcom. I have done this In zeveral rmrder trials and
I have found it tc be a zood procedure. The insiructions have
been returnea to me well-thumbed, and it has been unnecessary to
reinstruct or furithzr insiruct any guch jury.



Rev., Commicoion

Ltr to Calir. Lay

Cctober 1/, 19 j
Paga 2.

civil zasns are beccoming more compli-

Since instrucilons in
cated with the creation of asw issues such as Witt vs Jackson,

I
ctrict Liabiliiy, etve., I civil bur" instructions also
should zo to the jury room neartily endorse your tentative
recommendation. .

Very sincerely yours,

!
7
Judaoe of Lhe Superior Courd

WKT:s

ce:  Honorable James C, Moelermolt



Mene 69-137 FEVTRIT YIE
Lhumthers %um?"mr ot
ﬁ%mqigma & sartdy
OE OBARR, rupGe

Irebs, Ealifornia

GHs.aT

v

L

John H. DeMouily

Executive Secreibary

California Law Revision Commission
Schocl of Law, Stanford Univerasity
Stanford, Califcrnia 947305

Dear Mr. DaMsulliy:
This in reply to vour letter of October 12 regarding

taking of jury inmstructions into the jury. I think this
would be helpful provided scme selectivity were used,

When the jury vepocts they are held up on a point, the
court should have nutherity to send all the instructions on
that subject to the iury, but only at the reguest of the
foreman. I don’l think the Court should send in instructions

of its own notion,

I think it s
tions agz this w
they had alras

onfusing to send in all the instruc-
re likely to hang juries up onh points
than to ke helpful,

My gecyretary has gpointed out that there could be gsome
cormplaint from ths oppozing councel of overemphasis if this
were done and T think this would be true if it were done
except at the foreman's rayuest,

Very truly yours,

-

J. E. BARR
JUNGE
JEB:ph



Memo 69-)37 EXHIBIT VIII

CHAMBERS OF

THE SUPERIOR COURT
ITATE OF CALIFORNIA
COUNTY OF ElL. DORADO

COURTHOUSE

ROBERT E ROBERTS PLACERVILLE, CAILIFORMNIA
JUDGE

October 16, 196%

Mr. John H. DeMoully, Executive Secretary,
California Law Revision Commission,

School of Law,

Stanford University,

Stanford, california. 94305

In re; Jury Instructions

Dear Mr. DeMoully:

The E1 Dorado County Superior Court would be
in favor of the proposed legislation concerning taking
a written copy of the Court's instructions into the jury
room. It would seem that there should be a request from
one of the parties, and/or authority to the Court on its
own motion to submit the instructions to the jury while
deliberating.

Wide latitude should be given the Judicial
Council in setting up procedures to achieve the purpose of
the statute.

Very truly yours,

: B 4
o -

Judge of the Superior Court



Memo 69=137 EXHIBIT IX

CHAMBERE OF

The Superior Court

YENTURA., CALIFORNIA 93001

JERCOME H. BERENSON, PRESIDING JUDGE
October 21, 1969

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Attn: Mr. John H. DeMoully
Executive Secretary

Gentlemen:

This will respond to your letter of October 10, 1969
concerning whether a jury should be permitted to have a copy
of the court's instructions during its deliberations in a civil
as well as a criminal case. In answer to your questions my
views are as follows:

{1} I do not believe there is any rational basis
for making a distinction between civil and criminal cases and
therefore, as a matter of policy, I would conclude that a jury
in a civil case should be permitted to have a copy of the court's
instructicns during its deliberations.

(2) Assuming the soundness of the policy which would
make no distinction between c¢ivil and criminal cases, supra, I
am of the view that in any case in which the trial judge, a
juror, or a party to the action believes it desirable and
necessary consistent with the legislative enactment and the
procedure to be followed the court should permit the jury to
take a copy of the court's instructions to the jury room or
deliver a copy to the juryroom if after commencement of de-
liberations a juror or jurors should deem it desirable or
necessary that such copy be provided the jury. As I examine
the recommendations of the California Law Revision Commission
after its study in 1956 it seems that the foregoing was the
judgment then made. This differs, however, from the recommendation
of the present Commission because the proposed enactment would,
if I read it correctly, make such instructions available to the
jury only upon the request of a party or at the discretion of
the court. It does not provide for making such instructions
available at the request of a juror.




California Law Revision Commission
Octobey 21, 1989

Page two

It seems to me that in many instances the purpose
for the rule would be more strongly supported by consideration
for making the instructions available at the request of a
juror during deliberations then through the exercise of
discretion by the court or upon the request of a party.

The jurcr or jurors would appear to be in a better position
to judge the desirability or necessity for their having a
copy of the instructions to aid and assist them during the
course of their deliberations.

In order to ensure that the jury understandsits
rights in this regard the statute or procedure to be followed
should provide that the court advise the jury before it retires
of its right to request a copy of the court's instructions.

(3) In order to provide greater flexibility in
the procedure to be followed from time to time as experience
dictates I feel that the mechanics of the procedure should be
provided by court rule adopted by the Judicial Council rather
than by the statute itself.

Very trulfyy;hrs,

Dx‘x“kuxiﬂlﬂﬂpV“Jhﬁﬁ‘“w

: OME H. BERENSON
Presiding Judge of the
Superior Court

L

JHB:mx
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BURERIOR COLIRY
BTATE OF DALIFOHMNIA
DRLNTY OF SWETE
JEAN MORONY, JUDEET
CHevILLE

Mr. John H. DeMoully,
Executive 3Zecretary,
Californis Lew Rewision Conaission,
Scanford University,

Stanford, Caiifornia §

Dear Mr. DeMoully:

Tiiank vou i“” fqv“*s (ing me with the tentative recom-

mendation of rhe Caii nia Law Commission relating to taking
Iastrustions intc the iuyy room In civil cases. My comments

are g3 foliows:

Lo Tt s av belief rnat this should be purely &
discreticnary watter ieft wirh the Coury. I believe that it
would be helpful if in b ivil as well as criminal cases
the trial judg aid e tae staiutory suthority to send
the instructions into rury roosy LI, dn his discreticon, he
Believed rhat theve was a meritorious reason for doing so.

Z,  The advisazility of eeking It mandatory that
jury instructiops be sent inte the jury room in civil cases
apnears Lo be VETY auestlan:hle. Likewize, I guestion the
advisabilicy of Wnk: it mandatory upon the ccurt in any
case where ¢ither pa quests 1t, There are many com-
plex cases in which it 1t would be better for the
jury to return to the courtroom and have the Court entertain
their inquiries and answer thelr guestions than to send the
instructions into the jury room is a most complex case for
lnterpretation by one or nmove furcrs who may or may not proceed

properly.

3. The mechanics of procedure ave always so change-
able from yesr te year that it would seewm more flexible to have
such mechanics of the procedure pruvzutd by court rule adopted
by the Judicial Council rather rhan beiang specifisd by any
statute,.

1 wish to thank wou ?or your c¢curtesy in giving me
an opportunity "o express the conments and I am glad that this

4

matter is being finalived by LLQ Commission.

-y

Tery truly vours,

-

M/ o
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DEPARTMENT Two
CHARLES S FRANICH
JUDGE

Dotoher 27, 1969

Mr. John H. DeMoully

Executive Secretary

California Law Revisicn Commission
School of Law

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

Your letter of October 10th asked for comments on
instructions being taken into the jury room.in civil as
well as criminal trials.

I can think of no scoricus ohbjection to this procedure.
However, I believe we should redouble our efforts to simplify
jury instructions. 1 am entirely in sympathy with Judge
Friedman's letter.

I am opposed to the concep® that a jndge should aot
explain jury instructions. Scme are so abstract that many
attorneys don't fully appreciate what they mean. Conversations
with jurors have convincsd me that simple illustrations are
exceedingly helpful to jurors.

I would recommend that the instructions he provided at
the request of either party or by direction of the court. The
procedural mechanics should be by court rule. One headache
would be that all instructions corrected by the judge would
have to be retyped befare being given to the jury.

-""“-\1
Vﬁ%y truly your
: { i
[ !

[y

\ ke A
CHARLES 5. FRANIC
Presiding Judge

]
i
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¥omo 69-137 EXIIETT XIY
SUPERIOR COURT OF CALIFGRNIA

I ARG DR THE

GCOUNTY OF RIVERSIDE

CHANBERS OF
5. THOMAS BUCCIARELLL COUHT HOULSE .
JUDGE OF THE SUPERIOR CCURY Geotobzr 28, 1969 RIVERSIDE, CALIFORNIA

Mr. John H. DeMoully

Executive Secretary,;

California Law Revision Commission
Stanford University

Stanford, California 24305

Dear Mr. DeMoully:

Judge Leo A. Deegan, the Presiding Judge of our court,
has sent me a copy of your October 10, 1363, letter, in which
you invite comments with respect to the tentative recommenda-
tion of the Commission, relating to taking instructions into
the jury room in civil cases.

I feel that, as a matter of policy, jurors should not be
permitted to take a written copy of the court’s instructions
into the jury room. This is a problem to which I have given
considerable thought during the 20 years that I was a trial
lawyer, and the almost 13 years that I bave sat on the Superior
Court Bench. In spite of the excellent work of the Committee
on Standard Jury Instructions, the very nature cf the juridical
concepts with which such instructions necessarily must deal,
assures a substantial degreee of confusion and uncertainty, in
my opinion. Allowing the jurors to have written copies of the
instructions available during their deliberations would do
nothing to reduce the confusion. On the contrary, I feel that
the jurors would very probably spend their time arguing semantics
and philolcgy, rather than reviewing the evidence, applying the
law, and reaching a verdict.

Furthermore, my experience ieads me to expect that jurors
would be very likely to place too much emphasis on one instruc-
tion, or even a portion of an imstruction, and ignore the effect
of the relevant qualifying or cautionary instructions.

In addition, in these days, when trial judges must conduct
instruction-settling conferences under the stress of serious
time limitations, I would anticipate considerable difficulty
in providing the jury with a "clean copy", without a substantial
waste of time.




i

Mr. John H. DedMoully
October 28, 1269
Page -2-

Also, the predilection ¢f jurors to tamper with exhibits
is well known to most of us, and if the original instructions
are given to the jurors, it is highly probable that they would
not be returned to the court in thelr pristine condition, or
even that some of them might not be returned at all.

For the foregoing reasons, I am opposed to the Commission's
recommendation. It is my feeling that if the trial judge reads
the instructions in a clear voice, with meaningful delivery, the
effect upon the jury will be more likely to produce a just and
proper verdict than if the written instructions are sent into
the jury room.

. e’
Singerely, S 3
f? ! by A
4;1 :J./: ,,.:f‘ s - j’ .
;:f/“i Pl pTRA de ;;“' LA £ o il Al

STH:nb

cc: Judge Deegan
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ctol:ey 30, 1969

California Law Enforcemeont Commiosion
School of Law

Stanford University

Stanford, California

Re: Taking of Jury Instructions Into
Jury Room in Civil Suits

Attn: John H. DeMoullwy
Dear Mr. Demoully:

In view of the ever increasing complexity of
much of our civil litigatiocn, I firmly believe that by
permitting the Jury hto take a copy 0f the Court's instruc-
tions into the Jury Room during their deliberation, we will
not only expedite the reaching of a verdict but we will also
enakble the Jurors to more intelligently apply the appropriate
principlesz of law.

It is my ﬁﬁr%ﬂﬂll feeling that it is almost
asking the impossible o expect a Juror to absorb all the
pertinent principles of law during a somstimes long and
monotonous reading by the Lourt - and then expecting him

to recall and proberly apply same during their deliberations
of so many other phasss of the case.

There is no doubt in our mind that the revision
being recommended by your ﬂommission iz urqent y needed.

Vaery truly yﬁurs,

e
s, sy T

R TRER

1udgh of the Super igy Court

E—



Memo 69137 RLET2YT XIV
The Supecior Court

OF THE

Siate of Californiz

COURTHOUSE - BAN [HEG0 #2101

CHAMBERS OF
EL! H. LEVENSON o
JUDGH GOF YHE SURKNIOR COUNT Kovember 6 » 1969

California Law Revision Coammission
School of Law

Stanford University

Stanford, California G4305

Attention: John H. DeMoully
Executive Secretsry

Desr Sip:

At the requesti of judge Verne O, Warner, Presiding Judge
of the Superilor Court, San Diego County, the following com-
ments are set forth ir accordance with your letter of October

10, 1969.

This court has always interpreted §1137 of the Penal
Code as requiring the court to send the written instructions
to the jury room conly if reguested., Experience has shown,
in a great number of c¢riminai cases over which this court
has presided, that the jurors prefer to have the court either
reread or give further instructions on matters that aré not
clear rather than take the written instructions to the jury
room.

As to civil cases, the experience hss been somewhst
different. In only one or two cases has the jury requested
the written instructions. Since there is little or no ex-
perience upon which to rely, it would seem that the written
instructions in the Jury room might tend toward unnecesssary
and prolonged discussion on metters of law rather than fact,
and thus, as to the tentative recommendation, it is suggested
that the procedure of providing the jury with written in-
structions in civil cases be within the sound discretion of
the court.



California Law Fevision

ComRl e s Lo

November &, 1609

Stanford, Californis G4205 Page 2.

As Lo ,hc mechanics of the procacure, there appears Lo
be little differsnce as to whebher the matter is governed
by statube OF Conit ruleu The court rale might be more
flexible than the statutery provision in the matter of
modificstion or repoal e

o
Jﬁrf V;uingSQrs,
; L

ERL
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EHRITT IV

SUPERIOR COURT OF CALIFORNIA

EN ANG FOR THE

COUNTY OF RIVERSIDE

October 30, 1969

CHAMBIRS OF COURT HOUSE

JOHN NEBLETT RIVERSIDE, CALIFORNIA
JUDGE OF THE SUPERIOR COURT

California Law Revigion Commission
Sochool of Law

Stanford University

Stanford, California 94305

fantlemen: Attention: John H., Dedoully
Executive Seoretary

Your letter of Ociober 10, 1969, addressed to Judge Leo
A. Deegan has been referred by him to me for comment,

I am pnot in favor of jury instructions being taken into the
Jury room., This procedure would add to the jury's confusion and
could poesidbly lead fo individual misinterpretation of points of
law. A re~reading of the instructions by the Court in the presence
of counsel, when requested, is a far safer way to furnish a Jury
information as to applicable law rather than to give them a set
of instruotions which may have required an hour for the Court to
read and would consume at least that much or more time (without any
disoussion or argument) for the jury to review. Upon & oursory “ead -
ing, or to a layman, jury instructions frequently appear to confliot
with each other, or, one contradicts another, Further, the Court .
frequently must make revisions and amendments in the instructions
as proposed defore sameé are given. This places an undue emphasis
on the written instructions and it is difficult to eradicate stricken
portions,.

In the event a jury has questions or desires explanations,
the Court is in a position to give additional or further imstructions
in the presence of counsel after conferring regarding same.

jyeyy truly yqﬂfs,

\ = A

- ¢ 7 John Neblett,
JN:dm e
se-Judge Leo A, Deegan



SUPERIOR COURT OF CALIFORNIA

EM AND FOR THE

COUNTY OF RIVERSIDE

CHAMNERE OF COURT HOUSE
JOHN NEBLETT RIVERSIDE, CALIFGRNIA

JUDGE OF THE SUPERIOR COURT
November 6, 1969

Mr. John H. DeMoully

Executive Secretary

Californis Law Revision Commmssion
School of Law

Stanford University

Stanford, Californla 94305

Dear Mr. DeMoully:

In reply to your letter of November 3 I am enclosing a
stipulation form used in civil actions by our court. You
will note In the third paragraph of this stipulation that
the court may, in the agsence of the parties and counsel,
read any jury instruction or ianstructions previously given.
Any additional instructions than those originally given
would require the presence of counsel. )

The attorney, whose problem you described in your letter,
apparently made a careless walver. His problem would not be
obviated by sending the instructions into the jury room.

If additional instructions are requested by the jury they
would not be in the set originally taken by them into the
Jury rcom. Necessarlly the jury would have to be returned
to the court for the purpose of giving these additional
instructions.

I don't feel it an undue burden upon trial attorneys that
they remain available for situations that may arise during
Jjury deliberations. This does not mean that they necessarily
have to remain in the courtroom or courthouse but at least
available for conference and attendance at any phase of the
trial. The attorney overlooks the necessity of the judge

and court attaches remaining readily available when needed.

Our stipulation contemplates that the attorneys are within
call in the event other than the original instructions are to
be read or given to & jury to which z case has bzen submitted.
We have encountered no problems in the use of this procedure
in my recollection. I have had requests for further or
additional explanation or instructions when & member of the



Mr. John H. DeMoully Page 2

and sought an explanation or further instructions because
of seeming conflict. This will occur if the instructions
are sent into the jury room and the attorney will still have

to be available,
Yours v truly
~.;) very Fuly,
- LA . U
JN:jh _ - A{;hn Neblett




SUPRRICE CUULT OF THE BTAYTE OF CALIFORNIA

FOR THE COUNTY OF RIVERSIIE

Plaintiff(s Cage No,

vs STIPULATION
re JURY INSTRUCTIONS,
VEHRDICT and STAY OF EXECUTION

Defendant(s)

IT IS HEBEBY STIPULATED by and between the parties hereto, through their
respective counsel, that: .

1. The Court's admonition to the Jjury, after once having been given,
shall be deemed to have been given just prior to every recess, adjournment,
or continuance of the trial:

2, All jurors and the alternate(s), if any, are present at all
necessary times, unless their absence 1is expressly brought to the attention
of the Court;

3. After the jury has been instructed, if the Jury shall so request,

the Court may have the jury brought back into the courtroom and:

8. again read to the jury an Anstruction(s) previocusly given:

b, direct the official reporter to resd to the jury any portlon
of the testimony given in the trial;

¢. ascertaln whether or not a verdict 1is probable; and
all or any of these things may be done in the absence of the parties and/or
their respective counsel:;

4. The verdict may be received by the Court in the absence of the
parties and/or thelr respective counsel, but 1f the verdict 1s so recelved,
the Jury shall be polled;

5. After the matter has been submitted tc the Jury, 1f the jury has
not reached a verdict by the normal ad journment time, or such cther time
as the Court shall determine, the jury may be permitted to separate, and to
return on the ensuing court day to resume their deliberations;

6., In the absence of the trial Judge, the verdict may be recelved by
any other Judge of this Court;

7. In the event of & verdict in favor of any plaintiff or cross-
complainant, the Court shall have authority to issue a stay of execution,
to be effective until 10 days after the determination of a motion for a new
trial, provided that such motion 1s timely made; and

B, Upon the Judgment becoming final, the Court nay, wilthout further
notice, order any and all exhibits/identifications returned to the party/
péerson entitled thereto.

ated: Attorney for Plaintifrf

APPROVED AND SO ORIERED:

Attorney for Defendant

Judge of the Superior Court



Hovember 33 1969

Hou. John Neblett
The Hupsrior Couri
County of Riverside
Riverside, Caiifornix

Dear Judge Noeblsti:

We very much sppreciste receiving your thosdhtful letter conceruing
whethar instruciious should be laken into the Jjury roam in civil cases.

As you polnied ocut in your latier, the syoitem presenily folloved perw
mits the reinstrucilen of the jury in ihe precence of counsel when rsguistsd.
The complaint we have had concerning this procedurs comes ircm wrial lawyers
who Pesl that the exlstios srocsdurs reoulrea v ccusldsrable wasie of cime
o Lhelr part i€ thay wish to protect thelr interests, They muat remain
available ao that they can be preszai in case the jury wishes {2 oe further
instructed. Ove mitorney, who waived nis right to be praseni when tne jury
wag instrocted, found that the instrencions given fp his absence did nov proe
tect the intersatn of his clisnt Salrly; it was necessary for his {o appsal
to the court of appeal to have tha vordict for hls opponsnt reversed and a
new trial granted. Ho sdvises us thal be will nwver take a chance on having
the jury ipstructsd in his angencs agsln., AL she sams Slme, he ls groatly
coucerned at tne inorensed cost of litleanion if trisl atturnsys must romsin
aveileble oo the chancs that uha Jury w11l reguasi fhai the instructions be
reread to them. He would much prefer giving the jury the instruccions and
taking nhis chances. It would be helpful to have your reacilon Lo chis prac-
tical criticism of the sxiating procedure,

I am writing ts you to get youyr reaction on this furiher p2int b2raase
your thoughtful letter indicates that you have given the matizr considarable
thought.

Sipcorely,

sohn He m’.” - "
Ruacutive Becretary S
/

JED1&]
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THE SUPERIOR COURT

OF THE NTATE OF CALIFORNIA
MARYIH E. FERGUSON
Judge tN AND FOR THE

COUNTY OF HKERNMN
Bokarsfield, Colitornin-93301

october 29, 1969

California Law Revision Commission
School of Law

Stanford University

Stanford, California 24305

Attention: Mr. John H. DeMoully
Executive Secretary

Gentlemen:

Pursuant te the request contained in your letter of
October 10, 1969 concerning jury instructions, I have met with
the other judges of ocur court to get a consensus of opinion.
Our six judges do not believe that instructions should be taken
into the jury room. It is feared that such a procedure would
extend the time of a jury’'s deliberation and thus have an adverse
effect on expediting trials, which appears to be one of the major
problems of the day. More important, however, is the view that
it would increase the tendency on the part of individual jurors
toward arquing over the meaning of the law, rather than the
facts of a case.

The judges believe that the system presently followed
of reinstructing the jury as many times as they like, in open
court, with both counsel present, on any particular points about
which the jury expresses confusion or lack of understanding
insures adequate knowledge of legal principles involved. If any
clarification cof the wording used is desired, it can be cleared
up by lawyers and the judge, who are persons presumably knowledge-
able in the field of law.

As one of our judges pointed out, in twenty vears of
trial practice and one year on the bench, he has not once had
any jurcr request copies of the jury instructions. He added
that he believed it would be a desirable step to conduct a
survey of jurors who actually have served several times to
determine if they deem it advisable to have the instructions
in the jury room.




THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN ANDG FOR THE COUNTY OF KERN

California Law Revision Commission - 2 - October 29, 1969

in the event the recommendations of the Commission are
adopted, it is suggested as a practical matter that the rule
require the delivery of a number of copies to the jurors and
also, of course, that there be no indication on the instructions
themselves as to which side requested them. 3

; /& truly yours, ////
i).;

i L /X,f o
AN s : -
Naxv1n E. Ferguson' j

’L

MEF :gw




76.30
Octobar 31, 1969

Hott, Marvin . Ferguson

Tha Saperior Coart

County of Kera

Bekersfield, Californiz 93301

Dear Judge Ferzuson:

We very much appreciate receiving your thoughtful letter concerning
whathar insiruections should e taksn dnto the jury rom in civil sases.

As you pointed out in your lstisr, the system pressntly followed pare
wits the reinstruction of the jury whensver necessary, in open court, with
both counssl presunt. The complaist we nave had concerning this procedure
comes from trisl lavyers who fesl that the existisg procsdure requirss a
congiderable wasts o7 time on their part {F they wish to protect their in.
terests. They muat ramain avnilable so that thay can be present in case
the jury wishes to ba further insirucisd. (o eitormay, who waived his
right to be present when the Jury war inssruzted, found that the instructions
given in his absence 414 not protect ins intsrests of hic slisnt fairly; it
was necessery for him to eppesl to ithe couri of appswl to have the verdict
for his opponent reversed snd = pew trial zrented, He advieas us that he
will never taks & chance on beving & Jjury fastructed in his ghsence agein,

AU the same tims, he is greatly concormed at the incressed cost of Litigatiom
1f trial attorneys must remein availadls on the chance that the jury will ree
quest that the instructiocns be reread Lo them. He would much prefer giving
the jury the instroctions and taking bls chances. It would be helpful to
Bave your reactict to thie prectical criticise of the existing procedure.

I am writing to you to gei your rescticn on this further point bscause
your thoughtful istter indicates that your judges have given the mntter
considerable thought.

Sincersly,

John H. DeMoully
Brpcutive Bacretary (P

JHDIRJ -
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THE SUPERIOR COURT

MARVIN E. FERGUSON OF THE BTATE OF CALIFORNIA

Judge i AMD ¥OR THE
COUNTY OF KERN

Bokersfietd, California-93301

November 4, 1969

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Attention: Mr. John H. DeMoully
Executive Secretary

Dear Mr. DeMoully:

The practical problem raised in your letter of
October 31, 1969 is not one that causes us much difficulty.
Counsel usually return to their offices during the deliberatiocns
of the jury and are on call should their presence be required.
The time involved in returning for reinstructing is minor, in
our view, when compared with the other problems created by
engaging in the practice of permitting the jury to take the
instructions into the jury room. However, we appreciate the
time element may create a more substantial problem in the
larger metropolitan areas, Still, when weighed against the
time consumption and other problems created by a jury being
bogged down in arguing the law, rather than the facts of a
particular case, we deem it insignificant.

Judges on our bench who have had considerable civil
trial experience doubt whether the additional time that may be
congsumed by the attorney in returning for reinstruction involves
any substantial additional charges to the client. as pointed
out by one judge, it certainly would not do so in a contingent fee
case, and since the usual arrangements in all other cases are on
a per diem rather than an hourly basis during trial, there should
be no additional charge by the attorney for such services.

I believe I can speak for all of the judges when I
state that certainly no attorney who is properly representing
his client should stipulate the judge should be permitted to
give instructions in his absence.




THE SUPERIOR COURT OFf THE STATE OF CALIFORNIA
IN AND FOH THE COUNTY OF KERN

California Law Revision Commission - 2 - November 4, 1969

Hoping this is the information you desire, I r in,

. Very fruly yours,
YA
L -t a{.*'l.t‘-{—u-— g‘ 1’,/( I’/,ld‘-r.)'&‘r}w_-

Maryin E. Ferguson

MEF:gw
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RAMBIRE &

JOHN G, GABSERT COURT HOURE
JUDGE OF THE SUPKAION CGOURT RIVERSIDE, CALIFORNIA

California Law Hevision (Unmmission
School of Law

Stanford University

Stanfeord, Califernia 94305

Gentlemen: He: {ivii Instructions to Jury

1f dnstruetions for use in the Jjury reom are given to the
Jury, soms format shoeuld be folloewed whereby the instructions do
not indicate on thelr face which pariy or attorpey submitted the
instruciions to the Court.

I have had jurors in oriminal cases, where instructions were
given to thom ask," Why werc most of the instructions those of the
Distriet Attorney ang so few ihoss of the defanse?®

In oriminal cases when the instruciions are to be given the
Jury, I photostat the body o0 the irstruction ocmitting the heading
which shows that 4 is & reguested Peoople's or Defendant's instruction
and omit the pame of the attorney. OGtherwise, 1 feel that Jjurers may
congciousiy or unconsciouwsiy "vovnt up® the ianstruetions given and
draw an inferencs that the udge may "isan® oge way or the other in
the case., This might be aspecially trus where, as in criminal practice
today, most insiruetions are fthowze submitted by the District Attorney.

If sierile dnsirvuctions are nod used, at the very least a
special instructiom whould be giver properly cautioning the jury as
to the immateriality of considering sn instruction as having been
submittied to the Court by any particular party snd calling attension
to the fact that the insiruvcitions as thosz of the Court alome, However,
such an instruciion is a difficult one tu draw. Any such cautionary
ingtruction might well parallsl $he woll-known story of the mother,
who on leaving the children alone, told them that they shouldn't put '
any beans in their ears while she was cut, The resulis were predictable.

The preparaiion of instruciions for jury use poeses mechanical
reproduction annd secredsrial probiems in order to aveid instruotion
sheets that are not ioteriineatsd by the Court's handwritten additions
or subtractions and i(hat do not contsin the identity of the party and
ccunsel submiltiing the instruction.



Any instructions given to the jury should be 80 nheyed” that
Court and counsel would claarly know who regquented them, The sheeis
given to the juxy should noit coutalin any stotement that an instruction
was requested by any sartain litigant. Such a system should be uni-
form throughout the State and tncorperated in the Court Hules,

@iﬂﬂﬁralgxyou;ﬁf
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“john G. Gabbert,
JGGrdm
co-Judge Lec A. Deegan
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Mr. John H. DeMoully
Executive Secretary ‘
California Law Revision Commisgion
School of Law
Stanford University
‘Stanford California 94305

Subjact: Jury Instructions-Civil Cases
- Dear Mr. DeMoully: |

I received your letter of Oatabar 10th, 1969, and the
tentative recommendation of the Commissiocn autnorizivq the
'-taklng of a written copy of the Court's instructions into
the jury room in ClVll cases {as well as cr;mlnal}

As a membar of the Bench and the Bar having twenty YBAars
experience in active trial work and almost thirteen years on the
Bench, I must state that .I am opposed to the congept of sending
‘the instructions into the jury room in a civil case. &as a matter
of fact, while I am not aware of the statistics, I do believe that
this practice is rot fDllGﬁeﬂ in many ccuntles even in eriminal
‘cases. ‘

‘It is true that jury inatructions are inclined to be con-
fusing, and that it is expecting too much of 3urors to. expect
them to retain in their minds all of the law that is read to them
by the Judge in the half hour or B0 of giving of instructions. On
the other hand, they do have a right to come back into Court and
request clarlfication or reiteration of instructions on certain’
points. This enables the Judge to control the re-examination of
instructions and select those which are really needed to clarify
the peint and, if adviseable, to explain, enlarge, c¢clarify, or
to give another instruction on the. same point.

While occa51ona11y it does take additlonal time for a jury
‘to be called back into Court for clarification or re-reading of
instructions, it is the frank opinion of this writer that it will
take a lot less time then it will for twelve jurors to attempt to
agree on what the written instructions mean after they get closet~
ed in the jury room and have an opportunity to take them apart and




Mr. John H. DeMoully -2~ November 3rd, 196%

pass them around and read znd arqgue among themselves as to what

each individual instruction means. In discussing your letter with

ancther Judge, he commented: If we're going to go this far, why

- not just hand the jury twelve copies of the instructions at the
.conclusion of the trial and let them deliberate. Why should the

~ Judge even read the instructions? while this is far fetched, and

I do not concur in such rash statement, I can understand why some
Judges might feel that way. ' '

Since you wished an expression of viewpoint from those
engaged in the active trial work, I am passing this along to you
as being unalterably opposed to the sending in of jury instructions
in eivil cases. ' : - '

Thanking you for your consideration of these comments, I

?er trply ' . -
(7 m««%éa{f'

" Ross A. Carkeet

' remain

-

RAC/ED
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California law Hevizion Tommiccion
Sehool of Law

Stanford Undvecsisyy

Stanford, CTh ¥43065

Attoention:

Gentleman:

EBiter reviewing the 3l furnished in con-
nection with the Oowmis vo recommendation
that the jury in 2 b2 authorized to
take a written copy wwtructions intoe the
jury room, I came fo hat, as recommended,
Bection 512.5 should Ye wpnoted and 28ded to the Code of

Civil Procedurs.,

Before replving to o
should get an exrressi
Bar Asscciation. B
of the Bar fAueociats
present Eorsa. o
that the
at thse
aone parhy
saection ;
be made
pursuant

I felt that I

£ the local
;rity the members
endation in its
the languzage
abjﬁ Lo t“e jury

if the proposeﬁ
g instructions
doelibarations

1 have no ercﬁﬁa? fealings nboo

the wmatier one way or
the other, although [ 4o '

cartain cases it

would hbe ddVaﬂfagw,‘s oo 2 iﬁrm‘t the jury
to have the ingts ionn sirng their deli-

herations.

7‘”1".«‘ LI GLY ‘."Ou b=
——
- P 5 e e Fe

7. Devioto
Judge of the Superior Court

RVD/E1
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Lemo S0w137 EXHIBIT XX
THE REGENTS OF THE UNIVERSITY OF CALIFORNIA

OFFICE OF THE GENERAL COUNSEL

THOMAS J. CUNNINGHAM 290 UNIVERSITY HALL
| GENERAL COUNSHL 2200 UNIVERSITY AVENUR
BEREELEY, CALIEORNIA
ASSOCIATE COUNSEL {415} 643-2832

JOHN B. LANDON
JOHN B. SPARROW
MARK OWENS, JR.

ASSISTANT COUNSEL
MILTON H, GORDON
DONALD L. REIDHAAR o
GEORGE L. MARCHAND November 10, 196G
ROMULUS B. FORTWDOD
JAMES 5. HOLST
WARREN 8. LEVIN
ALETHA L. TITMUS
WILLIAM K. McXEMIIR

John H. DeMoully

Executive Eecretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94309

Dear Mr. DeMoully:

This wlll acknowledge your letter of October 1lhth
wherein you indiczated the Law Revision (ommission would
appreciate my comments on the tentative recommendations
relating to the taking of instructicns into the jury room
in civil cases,

My thoughts in the maitter are as follows. 1 agree
the same rule should apply in both c¢ivill and criminal cases
but that the giving of a copy of the written instructions
to the jury upon 1ts adjournment for dellberation should
be mandatory. '

My reasgon for making 1t mandatory is the same as
that get forth in the leiter of Miss Sara Jane Long under
date of June 25, 1969, in your bvackground material. She

— properly polnts out tThat Penai Code secticn 1137 authorizes
the court to deliver the irstructicns to the Jury room upon
request but that the reguest is seldom made because the
Jurors are not aware of its provisionsg.

Before I resigned from the Bench to accept my
present positicn, I tried htndreds of criminal as well
as civil cases, and only once was I ever reguested in a
criminal case tc send the written instructicns inte the
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John H,., DeMoully

November 10, 1964 Ze
Jury room and, in my opirfon, for the very reascn stated

above,

While your opiional provisi
direction, unless msde mandzsbery it
what your Conmission desires il
it Optlcna¢ i both typaz of
the Code of Civil Procedurs
the judge, pon ine conalusi
instruetions, toc inform the
instructions. With zuch =n adﬂ
1

5 5 stbp in the right
ot going to dCCLmPAISh
i determine to make
al Code ond

to direct
nle reading the jury

Lhey wmay reguest the
shment, I think the
crng would be requested

1d e besgt to make it
ection 61% of the Code

result would ©ts {hat the 1ps
in most cazes,
mandatory in tf-

of ClVil Pva B ai{fwct or be slightly
modified to cont gos

I congratulate your Commission for the excellent
work 1t iz dcing.

) P
5 S
e
fr00l ,,,,eve-’ "
L e "‘;\‘,,a_-a e sy ENVL T
£
e+ 5' * - ’"“‘"“-‘;

i

Thomas J. Lhnﬁ}ucham T

i
'
!
i
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CEAMBERS OF JOSTFTPH G WILSON
Budye of the Buogericr Goart A
TRPARTHMENT Nip 2
MARIN COUNTY TR PR E ART i
CALIPORNXA
IR T L O T Y

Mavember 121, 1469

Mr, John H, HeMoully

Executive Secreltary

California inv Revision fommission
Stanford University

Stanford, Californiz G43N5

Hear My, DeMoully:

This is in reply to your letter of (utoher 10,
1969, requesting comments concerning the tenta-
tive recommendation of the Commission with re-
spect to taking insfructions into the Jury Room
in civil cases, This matter has been discussed
with 211 of *the Judges of the Superior Court in
this Ceounty and?, while the strength of opinion
varies 1o some depree among individual Judges,
T think it wonid be fair to say that the con-
sensus is opposea to the recoemmendation, Our
principal ceoncern is the fear that if this pro-
cedure is followed juries will in large measure
tend t¢ become concarned with the applicable
1aw and tend to nrelect their primary function
which is te weiph and sift the evidencs and de-
termine the facts,

We understand from the material submitted with
the Commission's tentative recommendation that
it is believed this has not sccorred in ether
areas where ths vecommended practice has been
followed, However, we think it possible that
this may have ocourrsed without individual mem-
bers of the jury being aware it wss happening
and of course there is never any trained ob-
server present during the deiiberating sessions
of the jury tc actually evaluate the delibera-
. tive proress, arder particuelar Clrocumstances,

¥We recognize the problems set forth in the ma-
terial forwarded with the recommendation and
we appreciats that thev are real nroblems to
the citizens serving on 3 jury, However, we



My, John ¥, DeMoully
Page -2-
November 17, 1207

- any procedurs which would
structiens he taken into

az well as oriminal cases.,

1t is not the prac in this Countv to have writ-
ten instructionz taken into the Jury Foom in crim-
inal cases, even knagp‘ this 1s presently permit-
ted bv svatutce, We fael that, at wmost, any pro-
posed Court yule oy legiztation in this area should
leave the uues jon of whether written instructions
are to be talen ints the Jury Room to the discretion
of the Trial Judg:,

are raluctant to
reauire that wri
the Jury Reoom in

i e
=

He recognize that these comments are somewhat ad-
verse to the Uommi ~“Jﬂr s proposed recommendation,
but we hape they wiil be of 4ﬁflstaﬁ:$ te you in
your further study »f the matter,

Very truly yours,

FF '_/,=
]
£ A
- fe A { Ef .
T e - —

Eﬁiﬁ?ﬁ ©. WILSON

JOW/ by
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Memo 69=137 EXHIBIT IXIT
Superior Court of the State of Tulifornia

Umatty of Solamw
Hairtield, Galifornix 94533

Uhrmbers of

RAYMOND J. SHERWIN

Budge of Superior Conrt
(D7) AZB-D194

November 10, 1969

California Law Revision Commission
School of Law ~ Stanford University
Stanford, California 94305

Attention: John H. DeMoully, Executive Secretary

Dear Professor DeMoully:

This refers to vour letter of Qctober 10, 1969, concerning
whether juries in civil cases should be authorized to take
a written copy of the court's imnstructions into the jury
room,

We have talked about this from time to time but never reached
any firm agreement. My impression is, however, that we lean
towards authorizing juries to be given the written instruc-
tions.

I thought you might be interested in the enclosed copy of an
unsolictied letter which Judge Healy received.

-
-

-
e

Lordially, , X/
- /. !/ f |
. Al Ay ™
//:fff/{"} )/“CK/’Z!«{'{;,{__”

/ rm'méun 3. v4 HERWIN
RIS /mmyg f f

cc: Honorable Thomas N. Healy
Honorable Ellis R. Randall

Enclosure
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EXHIBIT XXIT conlt

5 Hillslde Iane
Vacaville, Calif.
Oct. 29, 1969

Dear Judge Healy:

You may recall that I was foreman of the jury in the case McMurphy versus
Wells tried in your court last week. I am concerned about some of the circum-
stances involved in this case. I know nothing about the propriety of any
comrents I might make, and you can be sure that I offer them in the hope that
they may be of some value.

1. If the jury had been supplied with a typed copy of your instructions
regarding the possible verdicts, I do not feel our deliberation could have
lasted more than one hour.

2. I frantically took incomplete notes during your charge, but when we
wvent into deliberation, there were three or four divergent opinions as to how
we should operate. I finally convineced them that my notes stated definltely
that we should decide concerning the negligence of the hotel. One felt that
such old hotels should he torn down and therefore the hotel was negligent.

One was sure the window was stuck and therefore the hotel was negligent. One
felt that the poor devil should at least get hospital expenses back regardless
~-therefore the hotel was negligent. Two felt that the desk clerk neglected
to shut off the heat when the alarm sounded, therefore the hotel was negligent.
Seven felt that steam radiators by nature are hot enough to cause burns and
there wvas no negligence unless it were shown that the heating system was
defective.

3. I then managed to get a vote on the question: Was the plaintiff
negligent and did his negligence contribute to his sccident? 10 agreed that
Mr. McMurphy was negligent and that his negligence contributed to his aceident.
My notes indicated that this was sufficient for a verdict in favor of the
defendant. There was immediste protest and new statutes were gquickly formu-
lated. TFor example, one insisted that we now had to determine which negli-
gence was preponderant. I declded that the best course was to supply this
information to you for verification. I expected you to advise us thet if 10
agreed on contributory negligence that we were cbligated to return a verdict
in favor of the defendant. You will recall that you asked if we wondered
whether or not a 10 to 2 vote was enough. You then reread the charge and I
again tried to write down the part on which we disagreed. When you read it
a third time I was able to fill in the missing words and told you that T
thought our problem was sclved. We immediately reached a 11 to 1 verdict.

L

ey

4, If it i1s proper, a copy of a complicated charge should be supplied
to the jury. The average person cannot assimilate all the instructions when
read in & normal manner.

“l-
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5. If proper, I feel all jurors in thre box should be supplied pencil
and paper 50 notes can be taken. One juror demanded to have read back to
her the testimony regarding "a statement Mr. lewis made yesterday".
Repeated and courteocus guestioning revealed that she d4id not have the slightest
idea of the subject matter or any ract connected with her problem.

6. You instructed us that Mr. McMurphy's deposition was just as good
evidence as if it had been given from the witness chair in the courtroom.
Both lawyers read at length from this deposition and yet we were denied
access to the deposition because it had not been offered in evidence. I
mast assume this was an error on the part of one or both lawyers 1f they felt
it would help their argument.

T. The defense lawyer did not ask the medical doctors a very obvious
guestion which might have cleared up a lot of questions in the juror's minds.
The wound was green on Jan. 3. Would & burn suffered on Jan. 2 turn green
in one day? If not, would & burn suffered on Dec. 31 turn green by Jan. 3%

If a definite no to the first question and a definite yes to the second ques- -
tion were given, it would have been evident that the plaintiff wvas telling a
falsehood and had been negligent. My problem is, "What can a juror do, if
anything, in such a situation? <Can a juror ask a witness & question?”

8. One juror on our panel has no business ever serving on any type of
Jury. She is incapable of listening to your instructions; incapable of
reasoning or orderly thinking. Her typical contributions were a) "You can't
tell me the hotel didn't know he had been burned," b} “"you can't tell me the
window wasn't stuck," c¢) "I'm sorry, I have an copen mind, but you'll never
get me to change my mind," and d) "I don't care whose fault it was, he should
at least get his hospital expenses back"; e) "he is being persecuted because
he drinks. I don't drink but if I came ocut of a bar and fell down, people
would say I was drunk and that isn't fair!". When she realized the sentiment
was opposed to hers, she accused a lady juror of calling her an "invalid"
when in faet nothing had been sald to her by anybody to which she could take
exception.

I doubt if you are still reading at this point, but I can tell you in
all honesty, my Jjury experience is frustrating and depressing. I hope that
I will not be called agaln. Perhaps this is for the best since I find it
difficult to see how such a case ever reaches the trial stage. It is

obvious that I am ignorant of the law since I did not feel that the plaintiff's

lawyer even attempted to prove negligence on the part of the hotel.

I hope this rambiing letter may be of some interest or value to you.
At lesst I feel better!

Sincerely,

/s/ Robert M. Stephenson

L
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Memo 69137
CALIFORNIA TRIAL LAWYERS ASSOCIATION

“dodicated to ihe improvement of the fair administration of justice™

ERHIBTTY

XXITL

GUARANTEE BUILDING
Third Floor
1020 1ITH STREET
BACRAMENTO, CALIFORNIA #5014 SAMES L. FRAYE
PHONE [AREA #38) 4i2-6002 .

Nov. 12, 1962

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Mr. John H. DeMoully,
Executive Secretary

Attention:

Dear Mr. DeMounlly:

The writer, Elmer Low, Thomas P. Mortimer,
and Kenneth Knapp, of Los Angeles, and Thomas Eck-~
hardt, of San Bernardino, have been appointed by
Mr. Ned Good, President of California Trial Lawyers
Association, to that organization's Law Revision
Committee. :

We have conferred somewhat hastily, but
do have some comments with respect to the Statuge
on Res Ipsa Loguitur and Jury Inastructions in the
Jury Room.

With respect to Res Ipsa Loguitur, we can
see that the proposed Statute is a correct statement
of the law. However, we have two suggestionsa to

make .

First of all, there are other worthwhile
inetructions {such as appear in Baji} on the sub~
ject of Res Ipsa Loguitur, and some recognition of
that fact should be provided for in proposed Evidence
Code Sec. 646. '

Secondly, we are rather chary of the use of
the expression, "only if". Such an expression is
argumentative, and sometimes, to a person in the
plaintiff's position, it seems to impose a rather
heavy burden.
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Therefore, the first paragraph of Subparagraph {¢)
of Section 646 might be modified s0o as to insert, after the
words, "upon reguest shall,” the words, "in addition to any
other proper instructions on the subject”. Subparagraph (¢}
{1} is unobjectionable and is more or less in accord with
one of the instructions in Baii.

We would then suggest that Subparagraph {c)}({2) be
changed in some fashion 30 as to eliminate the expression
"only if", and possibly as follows:

"However, in order to draw such an inference,
" the jury must find that it is more probable than
not that the occurrence was caused by scme negligent
conduct on the part of the defendant."

wWith respect to the second subject which we have
been asked to comment upon, that is, the taking of jury in-
structions into the Jury Room, let me state that while some
of the literature seems to indicate that such a procedure
has been approved of in a number of states, the members of
cur committee are unanimous in opposing such a propositlon
for the State of California.

: We all feel that there would be too great a tendency
for individuval jurors to seize upon particular instructions
emphasizing one over the othex, possibly with some of the
jurors, having a legal frame of mind, attempting to impress
upon other jurors their legal ability. We all know that
rany of our lay friends are would-be lawyers. We feel such
a procedure violates the principle enunciated in our Baiji
Instructions that instructions should be considered as a
whele and that no individual instruction is to be singled
out and given undue significance.

Purthermore, and somewhat akin to what has already
been said, there is a danger that the jury would not de-
liberate as one body, but might be split up into segments,
each asserting itself as a champion of a particular instruc~
tion or a group of instructions. Probably the best argument
in favor of the proposltlon is that jurors cannct be expected
to remember instructions as they are read to them by the juvdge.
However, they can alwaya come back and have the instructions
re~read to them, and in this way, there is some control over
the manner of re-reading and the number of instructions which
are re-read to them.
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Our committee is strongly opposed tc the proposi-

tion that jury instructions should be permitted in the
Jury Room.

We thank you for the opportunity of expressing

our views on these subjects.

WPC-p

c.C.

C.C.

c.c.

COCQ

C.C.

to

to

to

to

to

to

Yours very truly,
CALIFORNIA TRIAL LAWYERS ASSO-
CIATION LAW REVISION COMMITTEE,

By ‘o e
WILLIAM P. CAMUSL

Mr. Ned Good, President, California Trial Lawyers
Association, 727 West 7th St., Los Angeles, Calif.

Mr, James L. Frayne, Executive Director, california
Trial Lawyers Association, 1020 12th Street, Sacra-
mento, California 95814

Mr. Kenneth L. Knapp, 1250 wilshire Blvd., Los
aAngeles, California 0017

Mr, Elmer Low, 315 West 9th St., Los Angeles, Calif.90015

Mr. Thomas F. Mortimer, 3540 Wwilshire Blvd., Los
Angeles, California 20005

Mr. Thomas M, Eckhardt, 344 West 2nd Street,
San Bernardino, California 92401



e S A

C' tomo 69137 EXHIBIT IXTV:
< * CHAMBERS OF

The Superior Conrt
AN BERKARDINDG, CALIFORNIA L4001

MARGARET J. MORMIS, JUDBE .
DESARYTMENT MINE

November 28, 1969

Jolm H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law : o
Stanford University

Stanford, Califormia 94305

Dear Mr. DeMoully: _
C' , Re: Jury Instruc :ions Civil Cases

In comnection with your letter of October 10, 1969,
request our views on the above recommendation,

"~ I have ta a survey among the eleven Judges of our
court, and find that they are fairly evenly divided
with a slight preponderance in favor of disapproval
of the recommendation. “

Primary reasgons for disapproval are:

— 1. A jury would devote too much time to arguing
about instzructioms; and -

2. Would create more confnsion and ianvite
erroneous interpretations by the jurors.

~ Among those favoring the recommendation, it was the

. consensus that the question of whether the instructions
were to be provided should be for the court to determine
on its own initiative. = : |

Iut:gpe that the above will be helpfu-l to you in your
study. :

C_ Very truly yours,
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STATE OF CALIFORNIA
CALIFORNIA LAW

REVISION COMMISSION

TENTATIVE RECOMMENDATION

relat to

TAKING INSTRUCTICKS INTO THE JURY ROOM IN CIVIL CASES

CALIPCRNIA LAW REVISION COMMISSION
School of Law
Stanford University
Stanford, California 94305

WARNIKG: This tentetive recommendation is being distributed sc that
interested persons will be advised of the Commission's tentative con-
clusione and can make their views known to the Commissicn. Any coa-
ments sent to the Commission will be considered when the Commission
determines what recommendetion it will mske to the California Legis-
lmrei
- The Commission often substantially revises tentative recoumendations
ag a result of the comments 1t receives. Hence, this tentative recom-
mendaticn is not necessarily the recommendation the Commission will submit
to the Legislature.

(2]

BOTE: COMMENTS OF INTERESTED PERSONS AND ORGANIZATIONS MUST BE IN THE
HAWDS OF THE COMMISSION NOT IATER THAN JUNE 2, 1969! IN ORDER THAT THEY
MAY BE CONSIDERED BEFORE THE COMMISSION'S RECOMMENDATION ON THIS
SUBTECT IS SENT TO THE PRINTER.




NOTE

This recommendation inaludes an sxpiscsicry Comment to eseh
pection of the recommended legislation, The Commenis are written
nﬁe their primery purpose is

to explain the law as it would exist {if enacted) to thoze who will

aa if the legislation were enacted

have oocasion to dse it after it is in

effect,




LETTER OF TRARSMITTAL

The Californis Law Revislon Commission was authorized by
Resolution Chapter 207 of the Statutes of 1955 to make a study to
determine whether the Jury should be authorized to take a written
copy of the court'!s instructions into the jury room in civil as well
as criminal cases.

The Commission published a recommendation and study on this
subject in November 1956. See Recommendation and Study Relating to
Taking Instructions to the Jury Room, 1 Cal. L. Revisiocn Com'n
Reports at C-1 {1957). A bill was introduced at the 1957 session
of the lLegislature to effectuate that recommendation. However, the
Commission determined not to seek enectment of the bill because it
concluded that further study was needed of the procedural problems
involved in msking a copy of the court's instructions available to the
Jury in the Jury room. This recommendation tekes into account the
problems thet caused the Commission to withdraw its previous recom-
mendation,
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TENTATIVE

RECOMMENDAT ION OF THE CALIFCENIA
LAW REVISION COMMISSION

relating to

TAKING INSTRUCTIONS INTC THE JURY ROOM IN CIVIL CASES

Section 1137 of the Penal Code authorizes the jury in a criminal trial
to take a copy of the jury inmstructions to the Jury room. There is no
similar provision for civil trisls and it is uncertain whether a copy of
the Instructions mey be taken to the jury rocm in a civil trial.l
Apparently, because of this uncertainty, it i1s not the practice to meke a
copy of the instructions availsble to the jury during its deliberations in

8 civil cemsze.

See Cunningham, Should Instiructions Go Into the Jury Room?, 33 Cal.
S.B.J. 278 (1957); 2 witkin, California Procedure Trisls § 73 (1954).
In several civil cases 1t has been contended that the trial
court may not give the Jury a copy of the instructions because there

is no statute authorizing it to do so. Day v. General Petroleum
Corp., 32 Cal. App.2d 220, 89 P.2d 718 (1939); Melikian v. Independent
Paper Stock Co., 8 Cal. App.2d 166, 47 P.2d 539 (1935); Fererira v.
Silvey, 38 Cal. App. 346, 176 Pac. 371 (1918). Cf. Granone v. Los
Angeles County, 231 Cal. App.2d 629, 42 Cal. Rptr. 34 (1965); Shelton
v. Burke, 167 Cal. App.2d 507, 334 P.2d 616 {195%). In each of these
cases the appellate court held that if the trial court did err in
sending & copy of the instructions into the Jury room, the error was
not prejudicial in the particular circumstances involved. Dicts in
one case indicates that the practice of providing the Jury with a
copy of the instructions is permissible if the perties expressly
consent. Fererira v. Sllvey, supra.

2
Ho.‘(Lbrog];:, A Survey of Metropolitan Trial Courts Los Angeles Area 304
1956).

wle




The function of instructions is to guide the jury's deliberations.
In most cases the instructions are lengthy and complex, particularly
when considered from the point of view of a lay jury composed of persons
unfamiliar with either law or legal language.3 It is doubtful that the
jury, having heerd the instructions once as given orally by the court,
cen remember them in detail after retiring to the jury room. The
availability of & copy of the instructions in the Jury room would permit
the jury to refer to the instructions for a writien statement of the
issues in the case and the appliceble law if it wishes to do so.
In most states, the court is authorized or required to provide

the Jury with & copy of the instructions.

3 A survey of the subjective opinions of over cne thousand jurors found
that nearly one-half of the Jurors sald that there was dlsegreement
among the members of the jury as to the meaning of the instructicns.
Holbrock, A Survey of Metropolitan Trial Courts Los Angeles Ares 304
(1956).

k

See Appendix to this reecommendation. See also 5 Busch, Law and Tactics
in Jury Triels § 723, p. 711 (1963).

-
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For these reasons, the Commlission recommends that the court be
permitted to.send a copy of the instructions into the jury room in a
civil trial and be required to do so upon request of any party. The
procedure for providing the jury with a copy of the instructions should
be established by rules adopted by the Judicial Council.5 This would
permlt revision of the procedure from tlme to time as experience under
the rules demonstrates a need for revision and would facilitate the
development of alternmative procedures if the situation in particular
counties requires a different procedure in those counties.

Enactment of the leglslation recommended by the Commission would
reflect 2 legislative decision that the taking of6instructions into the

Jury room in civil cases is a desirable practice. HNevertheless, because

the drafting of satisfactory rules may regquire the solving of unanticlipated

p
The procedure for presenting proposed instructions to the court and
for giving instructions to the jury is ocutlined in Sections 607a,
608, and 609 of the Code of Civil Procedure. The form of proposed
Jury instructions is governed by the California Rules of Court.
See Superior Court Rule 229; Municipal Court Rule 517.
6

Revision of the law relating to the taking of jury instructions into
the jury room is not s new idea. As early as 1901, the California
Legislature amended Section 612 of the Code of Civil Procedure to
provide that the Jury must take all imnstructions with them into the
Jury room. Cal. Stats. 1901, Ch. 102, § 111, p. 145. The bill
containing the amendment wams declared unconstitutlonasl for technical
reasons. Lewis v. Dunne, 13k Cal. 291, 66 Pac. 478 (1901). In 1956
the Californis Law Revision Commission recommended that the law be
revised to permit the instructions to be taken to the jury room. See
Recommendation and Study Relating to Teking Instructions to the Jury
Room, 1 Cal. L. Revision Comm'n Reports at C-I (1657). The bill
introduced to effectuate this recommendation was withdrawn in order
to permit further study of the procedural problem of providing the
Jury with a clean copy of the imstructions.
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procedurai problems, the statutory provision for furnishing the Jjury
with a copy of the instructions should not become operative until the

rules become effective.

The Commission's recommendation would be effectuated by the

enactment of the following measure:

An act to add Section 612.5 to the Code of Civil Procedure,

relating to jury instructions.

The people of the State of California do emact as follows:

Code of Civil Procedure Bection 6512.5 {added)

Section 1. Section 612.5 is added to the Code of Civil
Procedure, to read:

612.5. (a) At the discretion of the court or upon request
of any party, 2 copy of the court's instructions to the jury in a
clvil action or proceeding shall be made available to the jury during
its deliberations. In furnishing the jury with a copy of the
instructions, the court shall follow the procedure established by
rules adopted by the Judieial Council.

(b) The Judicial Council shall adcpt rules governing the

e procedure to be followed under this section. Subdivision (a)

does not become operative until such rules become effective.

b




()

o

Comment. Although it will not be clear whether a copy of the
court’s instructions may be taken into the jury room in a civil trial
until subdivision (&) of Section 612.5 becomes operative, such practice

normally would not result in prejudicial error. See Shelton v. Burke,

167 Cal. App.2d 507, 33% P.2d 616 (1959); Recommendation of the

California ILaw Revision Commission Relating to Taking Instructions Into

the Jury Room in Civil Cases, n. 1, supra, ¢f. Penal Code § 1137.
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