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#52 10/24/69
Memorendum 69-127
Subject: Study 52 - Soverelgn Immunity {Statute of Limitations)

At the September meeting, the Commission indicated approval of
subtmitting to the 1970 legislature the prior recommendation relating
to the statute of limitations in actions ageinst public entities and
public employees but determined not to make any recommendationa con-
cerning the late filing of claims.

Attached as "Appendix" is the proposed legislation. It is the
same as that included in the Commission's 1969 Recommendation except
for certain technical revisions and additions. If the public entities
object to the proposed legislation at the December meeting, we suggest
that it not be submitted to the 1970 leglslature, Absent such cbjece
tions, we suggest that the propoged leglslation be approved for sutmis-
sion to the 1970 leglelature and be printed as an Apperdix in our
Anmual Report.

By way of background, a copy of the printed recommendation to the
1969 legislature is attached, The preliminary portion of this printed
material is an accurate explanation of the new proposed leglslation
attached as Appendix,

Respectfully submlitted,

John H. DeMoully
Executive Secretary
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APPENDIX

PROPOSED IRGISLATION

relating to

STATUTE OF LIMITATIONS IN ACTIONS AGAINST PUBLIC ENTITIES AND PUBLIC EMPIOYEES

The measure set out below would effectuate mm a recormendation xf made by

the law Revisiom Commission in 1958.
Trmmanity's

See Recormendation Relating to Sovereign

Number 9e-Statute of Limitations in Achions Egainst Public Znbities

and Fublic Employces (oeptember 1968),

§ 0al. L. Revision Coms i Reports L9 (1908)e
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The measure set oub below is substantially

the same as the one recommended in

September 1968, Only a few technical changes have been mades

An act o amead Kection

352 of the Code of

and {o ouend Seelivis 2105,

il recedure
911.8, 913, 9456,

and 5506 of, and fo add Seetton 1154 lo, the Gevern-

ament Code, and {o wureped
Counly Pload Controk il
(Chapler 46 of {he
Kession), Sectinn 18 of e

Tresert Waler Ageuey Ja
1561}, aet Section 23 af

{o cluims ogoins!

Pos
#

Stadvtes pf 1936,

Seetion &5 of the Son Joaguin
Wty Cunscreniioa District Act
st Balraordinery
Kera Cownly Waler Ageney Acl

(Chaploy 1003 of the Steintes of 161}, Scetinn 23 of the

(Chapler 10670 of the Ktetules of
ihe Spa Gorgonie Tuss Waler

Agency Low {(Chepior 1575 of the Stelules of I:}e';J,J,‘-r\c.b:Hug
public cudities and publis emploipees™,

. — ": .
77 ’/‘z - The people of

Yeemon 1. Seelien 357 of the Code

amended to vead:

459, (o) T a prrson
$n ehapter theea of this title
acerned, cither:

cntitled to bring

'

the Stule of Califorsia do cnact as follows:

of Civil Procedure T

an aclion, mentioned
be, at the thne the eanse of astion

1. Umler the age of mujority; or,

9. Insane; or,

3. Tmprisoned on
the senfenes of a eriminal
oY

o eriminal eharge, oF it execttion under

court fur a term Jess 1han For Jife;

b
4. A wmarried woman, and her husband be o neeessary

party with her in comiaeneing suelt seiion;

“the time of such disabiliiy is not a part of tha time limited for
the commencement of the action.

{b) This scotion does not

iic entity or pullic employes upon &
¢ eloim 18 required to be pre

to on cetion ogeinst @ rb-

epply :
eanse of aclion for which

conted in areordanes Witk Clhapler

1 {comsnencing with Section 900) or Chupter 2 COMTLENT Y

with Seetion 810) of Purt &, oF Chupler
Kection 950) of Part 4, 6f Ditasion 3.6 ¢f

ment Code.

Comment. Subdivision {b)
operates

7 to toll the statule of Vircitations for minors,
and prisoners, will not apply to the epuses of action

3 (eonrnencang wilh
giitle 1 of tle Govern-

has been added so that Seetion 352, which

inzane persons,
against a pubbic

.
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entity or public employee deseribed in this subdivision, Suel actions
are goveried by the perind ol limitetions speelfied in sululivision {a) of
SBcetion Ma.46 of the Governanent Code, To sufeguard the minoer or in-
cotpetent feom an icadvertent relianee on the tolling provision of See-
tion: 352, notice of rejeetion of his claim in the form provided m Gov-
ernment Code Seetion 813 is required to be given by the public entity.
T notiee is wet wiven, the eliinant has two years from the acernal of
his canse of aetion in which to sue, Scee Government Code Section
5.6 0a).

"Bpecin] exeeptions for prisoners exist in both subdivision (b) of See-
fion 945.6 and subdivision {e} of Seetion 3306 of the Goverament Code,
whiel toll the statete of Lmitptions during the period of their ¢ivil dis-
ahility.

The other general provisions of the Coda of Civil Preeedure relating
1o the time within which actions must be eommeneed—=Seelions 330,
851, 353-363—are applicable to netions arainst public extities and pab-
lin employees, Bee Willfems v, Las Awngeles Metropolitan Transit
Aulhority. 68 (af. 24 92, 68 Cul. Bptr. 297, 440 P.2d 457 (1468).
Sae alee Jovernment Code Seetions 950.2 and 9004,

Src. 2. Seetion D108 of the Gevermment Cede is amended
to read :

9108 £ IF in the opinion of the hourd o the person
drsirnated by it a elnim as presented fails to comply substan-
tialty with the requirements of Seotions 910 and 910.2, or with
the regmivements of a form provided under Sertion 9104 il a
cluim iy prescated purstant therelo, the bioard ov such porsen
miy, ot any tine within 20 davs alter the claim is progented,
give written nelice of it insuffisioncy, stating with partiog.
Tarity the Jefeels or emissions therein, £b% Sneh notice wmay
sholl Do given d&a the monner preseribed by Scelton 9154, per-
soulle to dhe fepgen pesseiding the elebn oo by mutlie # te
tho addrees; if any; staded 3 the sdsim as the addesss 18 addeh
the peson mroseniing e elaim desbes pefiers o be senbk H
na sieh wdideern b atated i the olaims the netiee Beee b ieailed
{6 $he pddeeny 3 e of the edpimant e Atated @ the alabme:
£ The board may not {ake aetion on the eladm for a period
of 15 days after sueh notiee is given,

Comment.  Sce the Comment {0 Seetion 915.4.

Zre. 3. Section 911.8 of #he Government Code iz amnended
to read:

9118, Written notier of the board’s action upen the ap-
plication shall be given én the munner preseribed by Saction
9154, f& the elehuonb personally on by mailtivg 3 s the ad-
dresn; #H s shated dn the peopesed elaim o the sddress {o
whiah the peroon making the applicotion desiren notiens to ba
serd: 1 po sneh eddress in giated {p the eluivn; the netine slall
be maited o the addvesy; i s of the daiment a9 stated in
he aladm: Ne notien need be pivers when the propased elabm
fuils {0 atate edlher en ediboss do whiek the porssn presending
tho elabn denires nolioes te e rent or an addeens of dhe elninmnnt

Comment.  Boe the Domment ta Seotion 0154




Src. 4. Section 913 of the Government Code s amended to
read :

913. {(a) Written notice of any the sction taken under See-
tion 9126 or $12.8 or the inoetion which s deemed rejection
undor Section 912.4 vejucting & elatnr da wwholo op in part ghall
be given tn the manncy prescribed by Seefion 915.4. uch wolice
may be tn substantially the following ferm:

0 the persen who presented the elohim Sweh snotiee may bo
grven by saniling it to the eddress; if anys stabed in the elaim ag
the eddran te whish the person presenting the daim deoives
motiee to be sent: I e meoh addeess in stated ia the tlaim; the
wnoties may be motted o the addees; 48 aay; of the elabnest es
ghated in the elihine No noties necd by given when the elaim
fuita o stele either an addrves o which the peFsen Presuabiig
the elaim dosires sotiees (o be gant o an nddeers of 1he elelmant

“Notice is hereby given that the clein which you presenfed
to the (insort fille of board or officer) en {indicate date) was
(indicale whellher rejected, allawed; ollowed in the amonsnt of
S .- and rejected as fo the balance, rejecled by opera-
twn of law, or other ecppropriate language, whichever i3 ep-
plicabie} on (indicafe dale of ackion or rejection by operation
of law ). "’

(b) If the clain is rejeeted in whole or pard, the solice
required by subdivision (o) shall inelude & wernityg in sub-
stantially the following form:

“WARNING

“8ubject lo corlain exceptions, you have only siz (6) months
from the dale this notice was personally delivered or deposited
in the mail to file @ court aciion on this elaiz. Sce Qevernment

Code Section 945.6. 7
“You may scck the advice of an atferney of your choice fn

Lonnection with this matier. . If you desire to consult

? ) fetdagd ca by F
attorney, you should Jde o fracdiaiely,

Comment. ~Bubdivision {a) ol Seelion 113 1% Foenaed o require that
written notice of cither acreplunce or rejeption be given by the publie
cntity in every euse in which o claim is required Lo be presented under
Chapters 1 and 2 of Part 3 of Division 346 The notice serves to keep
each clatmunt aware of the status of bix elaim and guards against an
tpdvertent failure to suc on a rejected elaim within the applieable
thne thait. The notice must be given in compliance with the uniform
procedure prescribed by Section 9154, An opiional form of notice is
set forth in subdivision (a).

If the claim is rejected either in whels or in part, subdivision ()
requizes the publie entity to include with the notice a warning echeers-
fng the spplicable statute of limitations and advice to segure the zorv-
joes of an attorney, The notiee and wurhitg will zlert the elaimant, nt
the tia of rejection, of the time allewed to pursue his elaim in the
eourtz #xd will protect & minor or incompitent against an inadvertent
relience on the gencral tolling provisions of Code of Civil Procedurc
Bection 352, Sce Code of Civil Prozedure Seetion 352 and Government
Code Section 245.6(a). The last two sontences of fhe notice arc based




on the Janguage of the notiee reguived by Code of Civil Procedure Sea-
tion 407 to be ineluded in 2 siummons,

Spe. 5. Section M54 iv added to the Government Gode, fo
read:

015.4. (a) The notices provided for in Sections 810.8, 911.5,
and 913 shall be given by:

(1) Personally delivering the notice to the person presenting
the claim or making the appliention; or

(2} Mailinz the notiee te the address, if any, stated in the
claim or application as the address to which the person pre-
senting the elaim or making the application desives notiees to
be sent or, if no such addresy is stated in the elaim or afiphica-
tion, by mailing the notiee to the address, if any, of the claim.
ant gs stated in the claim or application.

(b} No nolice need be given where the claim or application
fails to state cither an address 1o which- the persen presenting
the elaim or making the upplication desires notices to be pont
or an address of the elaimant.

Commerd. Szetion 915.4 is new, but it ineorporates the substance of
foriner Sections $HLE(DY, 011.8, and 913, It makes uniform the manner
of piving all notives under thiy ehapter, Where nntice is priven by mail,
Section 915.2 is applicaide.

Spe. 6. Section 9456 of the Government Cagle is amendad
to read

0456, (a) Lxespt as provided in Scetions 9494 and 346.6
and sabjret to sabdivision (b) of this seotion, any suit bronght
sgoinst a public entity on a cause of action for which n elaim
$a required to be prosented in accordance with Chapter 1 (com-
meneing with Seefion $00) apd Chapter € {(etmmeneing wilh
Seetion 810) of Part 3 of this division must be commenced :

(1) ¥f writien nolice is given in aceordance with Seclion
013, witlin aof {oter than six months aftor the date the olsiw
ia aeted upsr by the boavds op 15 deastad 10 heve boun pedocted
by the boad; 8 aacerdinve with Ghaptesa 1 end 8 of Doy 4
of this disisiney on weeh nolice sy persoanlly delivered or de-
posiled in {ha mail,

(2) If writlen notice fs not givep sz aecordance with Sec-
tion 913, within ene xeap fwo years from the accrual of the
ciwse of action ; whicherer peviad espires tntee . If the perind
within which the public entity ix required fo uct 45 exiendeod
pursuant to subdivision (b) of Seclion 9124, the peried of
sueh exfension is net part of the time aited for Hie commence-
mend of the action under this paragreph.

(bY When a person is unable to eommenee a suit on a canse
of metion deseribed in subdivision {a) within the thine pre-
seribed in fhat subdivision boesause he bas been sentenced o
imprisonment in a state prisos, the time Jimited for the com-
mengement of sueh suit is cxtended to six months after the
dnte tlat the civil right to commence such action is restored
to such person,. exeept that the time shall not be extended if
the pablic entity estublishes that the plaintiff failed to make a

.




reasonuble effort to eommenee Lhe suit, or to ohtain & restors-
tion of his civil right to do so, bofore the expiration of the iime
preseribed in subdivision (@),

(¢) A persen scnteneed fo haprisonmant in a state prisen
oy Dot ¢ornence i suil on w cause of netion deseribed in sub-
division (a) unless he presented a claim in aceordanee with
Chapter 1 (commencing wilh Qection J00) and Chapter 2
(eonmencing with Scetion 91 of Part 3 of this division.

Comment. Subdivision {a) of Scetion 915.6 is nmended to reguire
that an aetien be conuncneed within gix months altor notice of rejoction
{by action or nonaction) is given pursuant to Seetion 91 3. If such
notice is hot given, the claimant has twoe yours from the peernal of hiz
cause of action in whieh to file suit, I the period within which the
public entity s required to act is extended pursuant te subdivision (b}
of Scetion 9124, the perivd of such extension is added to the bwo years
allowed.

Tle trigmering dute geveratly will be the date the notice is deposited
in the mail or personilly deliverad to the elaimant, at which time the
claimant witl receive 2 warning {hat be has 8 Vrpited titne within which
to sue and a surgestion that he eonsull an attorney of his cholce. Seo
Government Code Section 913, No tine limit is preseribed within which
the public entity roust give the netice, but tha elaimant is permitted
six months from the dake that the nolice is given to file suit.

If notice is not given, the twe-year period allows empie tine within
which the claimant may file a court action.

Qeation 45.5 docs not, of eotzse, prectude the elaimant from filing
an metion at an cardier dute affer bis elaim is decmed 1o have been re-
jeeted pursaank 1o Beetiuns 0124 and 9454,

Seetion 352 of 1he Coda of Civil Proredure does not apply to netions
deseribed in Seetion $45.6. See Code of Civil Proevdure Seeiion 352(b).
iowever, the other genicral provisions of the Code of Civil Procedure
relating o the time wirthin which actions must Ve commenced——Sections
850, 351, 333-26%--arc applienble. See Witliams v, Los Angeles Molro-
poltitan Transit Aulhority, 63 ol 2 A9 8 Call Rptr. 207, 440
.24 497 (1968). 4

Sue. 7. Seetion 950.6 of the Government Code is amended
to rend:

950.6. When a written claim for woney or damages far in-
jury lius been presented to the emyloyine public entity:

{a) A canse of uction for such injury may not be main-
tained against the public employee or former pubtic employce
whose avt or omissen caused sueh injury unti the eloim has
been rejeeted, or has heen deemed to have been rejected, in
whole or in part by the public eatity.

(b) A suit against the publie amployec or former publie
employee for soch injury must be eomtiepeed within six
saontlm after the dite 1ho sluin bs seted upon by the beards &2
in Qeomed 1o hive been rejected by the beaed; in aceordanes
with Chapier ¥ {commmenaing with Section 2005 end Eknpter 2
Leempenaing with Seetion $103 of Part 3 of g diviston the
tirae preseribed i Section $45.6 Jor bringing un action agminst
the public enbity .

o B




{¢) When a person is unable to eomracnce the suit within
the time preseribed in subdivision (b} because he has been
sentenced fo imprisonment in a stute prison, the time Limited
Tor the commenecment of such suit is extended to six months
after the date that the civil right to sesnmence such zction is
restored to such person, exeept that the time shall not be ex-
{ended if the public employes or feemer public amployee estab-
lishes thnt the plaintiff failed 4o make s reasonable effort to
commence the suit, or 1o obtain a resteration of his ¢ivil right
to do 5o, before the expirution of the time rreseribed in sub-
division {b).

Comment. 'The amendment of subdivision {b) of Section 950.6 ron-
forma that subdivision to subdivision {a) of Bection 945.6. The effect
of this amendment is indicated in the Carment £o. Scetion 945.6,

SEC, 8, Scclion 31 of the San Joaguin County Fleod
Conlrol and Waler Conzcrration Distriok dct {Ch. £5, Stcts,

1856, I8t B, 8ess } 4s emrended to vend;
N See. 34, Claims against the disteiet whether avising out of
contract, lort, or the taking or damarlng of Property without
comprensidion must be gde 1wl fer wtd fled with the beand
withine s anentlis after the eanss of action arises; Claima shall
be prescnted in the general fovm wond mannes preseribed by
general e adaling to (e ki pad fline of clolbnn aonined
eotittien: Sueh elaing map be atnendod witlie said sie wonthn
to covreet defucts e fomn o slatement of fachy No netion
aguinst Hhe dtrict ghalt be conmnaned i mitiitained unlens
tieh efaim relathig ierele has been filsd oy hereinabove pre-
sevibed and ection thercon gemmeneed srithin oo yem gites
the eanso of action myese shall be governed by Part 3 (cous-
mencang with Seclion 960} and Purt 4 (commencing with See-
tion 010) of Division 3.6 of Title 1 of the Government Cude .

SEC. @, Sceficn 10 of the Kern Connty Waler Agency
Act (Ch. 1003, Bials, 1961) is amended o read;

See, 10,  Clsims azgaivst the agendy whether arising out of
eontraet, tort, or the taking or damaging of property without
compensation shall be poverned by Chaplers 2 {eommensiues
with Reetion 2603 of Division 35 Par & feommensing with
Scetion 900) and Part 4 {commencing with Section 940) of
Division 3.6 gL Fifle 1 of the Covernment Code,

é) —
.
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BEC. /0, Scetion 23 of the Descrt Walcr A geacy Yaw (Ch.
3065, Stats. 1961) is anended to read:

Bce. 83, All cluims for money or dimages against this
ageney are governed by Srpler 2 Lnmeneing with Seetion
909} of Diwgian 36 Porl & (conmencing with Scction 900)
and Part 4 {commcreing with Scction 940} of Division 3.6
of Title 2 of the Government Cody, except as provided thereln,
or by other stalutes or regulations exprossly applicable thereto.

EEC. /f. Scction 23 of the Bon Gorgonis Pass Water
Ageney Law (Ch. 1435, Slats. 1961) is gmended o read:

See. 23, All clulms for mency or damages amainst this
agency are governed by Ehapler 2 Lenmueneine avith Seetion
08} of Diviuion 35 Parl 3 (eommencing with Scotion 500)
and Part £ (commencing wille Secclion 916) of Division 3.6
of Title 3 of the Government Cude, oxcept as provided therein,
or by othier stalufes or regulalions cxpressly applicable
therclo,

iover Agency

S=ctian 94

as provi
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STATE OF CALIFORi4iA—TRAMSFURTATION AGENCY RONALD REAGAN, Governor

DEPARTMENMT OF PUBLIC WORKS

g;?AL DIVISION

PINE STREET, SAM FRANCISCO 24104

November 10, 1969

Californla Law Revision Commission
School of Law

Stanford Unlversity

Stanford, California 94305

Attention: Mr. John 'H. Deiloully,
Executive Secretary

Dear Mr. Deloully:

Bob Carlson asked me To reply to your letter of October 20,
1969, regerding the views of the Department of Public Works

(: on the vnroposed legislation relatirg to the statute of limita-
tlons for minors in actions egeinst public entities and public
employees,

We have nc objeetion to the proposed legislation in its present
form, and the Department would not oppose such a bill intro-
duced in the 1970 Legislature, provided i1t remains in its
present form. As you know, 1t was the late claim provisions
added by emendment that caused the bill to be vetoed by the
Governor in 1969,

‘Thanlt you for the opportunity to exnress our views on this
S Y X

sub ject.

Sincerely,

AN v
KENNETH G, NELLIS <«
Attorney
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Sacramento, California 95814
November 7, 1969

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law, Stanford University
Stanford, California 94305

Dear Johnt

Thank you for providing me with a copy of the proposed
legislation relating to the claims statute. As I
indicated in my letter of October 16, it is our
recommendation that the bill not be submitted for the
reasons stated therein. We will not oppose the bill,
however, if submitted as proposed provided that it 1s

not substantially amended as it was last year.

 Very truly yours,

William G. Holliman, JT.
Assistant Legal Counsel

WGH:kgm

Community Development Director,

San Leandro

HERBERT A. SPURGIN
Mayor, Santa Monlca

ALBERT 1 TALKIN
vice-Mayor, Sacyaments

JAY M. VER LEE
Superiniendent of Recreation,
Daxtand

H. DOUGLAS WELLER
Clty Manager, FAlameda

JBERT M. WILSON
ce-Mayor, Costa Mesa

SAM YOATY
Mayor, L.os Angeles

FRITZ ZAPF
Director of Public Works,
Pasadena

ROBERT K. ZELLERS
City Treasurer, Eb Cerrito
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