#36.40 9/26/69
Memorandum 69-115

Subject: BStudy 36.10 - Condemnation Iaw and Procedure (Excess Condemnation--
Physical and Financial Remnants)

At the September meeting, the Commission resolved to abandon our
previous attempt to specify the ratio of damages to value that must exist
to Jjustify e "remnant-elimination" taking. Accordingly, the epproach of
providing a post-verdict determination of the issue, with or without
options to either party, was also abandoned.
The staff was directed to prepare & draft to (1) authorize the
voluntary acquisition of remnants whenever severance or other damages will
result and (2) clarify and make generally spplicable the standard and
procedure contemplated in the Rodoni decision to permit the taking of
(a) true "physical” remnants and (b) "financial® remnants whenever the
court determines (if the issue is raised), as a preliminary matter, that
there is & "substantial risk" that the severance or other damages will be
"substantially equivalent” to the value of that remmant.
Attached is a draft that would aceomplish this purpcse. You should
pay particular attention to the proposed new Section 1266.1 of the Code
of Civil Procedure and the Comment to that section. The "test™ and pro- 1
cedure provided in that section ailmost assuredly will not be acceptable v
to the ﬁajor condemning agencies for several reascns: e.g., (1) there is
a preference for a "total-take-and-excess-land disposition" system to a
"peverance-damage" system; (2) severance damages are the "open-ended" finan-
cial exposure in land scquisition programs; (3) the agencies believe that
the property cwner should be put to szome sort of realistic "election" in i
his contentions as to the condition and value of the remainder; (4) they ’

read the Rodoni case expansively, and so on and so forth. i



The only thought that occurs to the staff as to a means of meking
the "substantially equivalent” tesf less unacceptable to condemnors would
be to contrive a procedure that would reguire the owner to commit himeelf
in his contention as to the "after value" of the remainder. This might
be as simple as meking any evidence presented by him on the right-to-take
issue admissible a5 an admission in the wvaluation trial.

As a matter of interest on this tople, there is attached a copy of
a very recent decision (after Rodoni) by the Montana Supreme Court that
deals with a statute identical to Section 104.1 of the Streets and Eighways
Code, except that one term is "of little market value," rather than "of
little value to its owner."” The idea seemingly set forth in the Montana
decision--that no readily usnble or generally marketable piece of
property is a remnant--has been worked into proposed new Section 1266.1
of the Code of Civil Procedure and the Comment to that Section.

Respectiully submitted

Clarence B. Taylor
Assistant Executive Secretary
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STATE HIGHWAY COMMISSION v. CHAPMAN

Meni. 71}

Cile as #16 P.24 700

Harwood, Galles & Gunderson, Dale F.
Galles {argued), Billings, for respondents.

K. M. Bridenstine {argued), Helena, for
appellant.

JOHN C. HARRISON, Justice.

The appellant State Highway Commission
brings this appeal from a preliminary order
of condemnation by the district court of the
thirteenth  judicial district limiting  the
amount of property sought to be appropriat-
ed by the State.

The real issu¢ raised is whether imder
section 32-3905, R.C.M,1947, the Highway
Commission can acguire entire parcels or
i% it restricted to that which is “public use”.
The question before us is one’ of first im-
pression in this Court.

Section 32-3005, R.CM.1947, reads as
follows:

“Acguisition of whole parcel—sale of ex-
cess, (1) Whenever any interest in 2 part
of & parcel of tand or other real property is
to be acquired for highways purposes, leav-
ing the remainder in such shape or condi-
tion as to be of little market valee, or to
give rise to claims or litigation over sever-
ance ar other damage, the commission may
" acquire the whole parcel. It may selt or
exchange the remainder for other property
needed for highway purposes.

“{2) Whenever a patt-of a parcel of land
acquired for highway putposes is in such
a shape or size as to come within the pro-
visions of section 11-614, the commission
shall prepare and file the required plat in
the of fice of the county clerk and recorder.”

Judge Luedke described the property as
follows:

*“This is an action in which the High-
way Commission secks to acquire land to
accomplish the rounding-off of the south-
west cornet of the intersection of First
Avenne South and South 27th Street in
Billings, Montana. The purpose is to pro-
vide greater and safer turning areas for
heavy truck traffic. Defendants are the
owners of the three lots which comprise
thia corner and on which are located a
welding shop (kaving second-floor apart-

ments), an office and a separate apartment
building, The rear of the thres lots is
bounded by a public alley and some portigns
of two of the lots are ulilized for pri-
vate parking with the alicy available as a
mode of access therete, Rounding-off the
corner will necessitale cutting through a
portion of the welding shop and the office
and will bring the right-of-way line so
close to the apartment house as to leave
very little sctback from the highway. The
structoral nature of the welding shop build-
ing is such that the arc of the cut through
the side walls will clminate the entire frant
and one-half of one side of the building and
require such extensive rebuilding as to al-
most be the equivalent of building a new
structure, Even with that accomplished,
the reduced size of the building and the
loss of the front entrance thereto will ren-
der it unsuitable for the same usc to which
it is now being put. The same result may
also exist as to the separate apaclment house
because the closer proximity of the highway
to the building could destroy its desirability
for residential habitatton.”

The total arca within the 3 lots was
10,500 square feet. The arca actually seced-
ed by the Highway Cowmission to round
off the corner camc 3» 1,052 square feet
tfeaving 9,448 square fect in the remainder.
The remainder is therefore almost nine
times the size of the actual taking. It is
to this taking that the respondent objects,
stating that if for no other purpose the
land had “a sentimental value” to him.

The .trial judge found that in the pre-
liminary order of condemnation the taking
was to be limited to that portion of the
property actually needed for the proposed
highway improvement.

The State Highway Commission in its
appeal sets forth 3 issues for review:

1. The constitutionality of section 32-
3905, R.C.M.1547,

2. ‘The scope of review by the trial court
of the Commission’s resolution of taking.

3. That the preliminary order of the
trial court limiting the amount of appropria-
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tion to that actually required for the con-
struction of the city strect improvements
is not supported by the evidence: that a
preponderance of the evidence at the hear-
ing on the preliminary order of condemna-
tion supports the entire taking of the whole
ownership, & part of which is a financial
mn;htofluchmndiﬁnnloastobeof
h'ulemrictn!ueandgive rise to claims
Sver sevérance or other damapes.

In view of the trial court’s well reasan-
od memorandum enlightening this Court on
Bow ke arrived at his decision, we will con.
sider first the appellant’s third issue. As
noted by the appellant only four withesses
testified at the hearing, one for My, Chape
ssan and three for the State, one of which
was Mr. Chapman, In reviewing the evi.
dence introduced at the hearing and sub-
sequently sct forth in the trial judge’s
memorandum opinion, we are a3t a Inss to
wederstand what more evidence could have
betn introduced. The only disagreement
was the guestion raised concerning how the
taking affected the separate apartment
house. The Highway appraiser-negotiator's
Opimian was to the effeet that the separate
apartment house would remain intact and
oot be depreciated by the construction,
while Mr. Chapman's view was to the con-
trary. ‘

The appellant relies upon a1 recent Cali-
fornia opinion where a like statnte was up-
DeldeuPeople ex rel, Department of Public
Works v. Superior Court of Merced County,
65.CalRptr, 342, 436 P.2d 342, Ia consider-
ing this case it should be noted, as did the
trisk court, that there js a difference in the
two statutes in that the California statute
uqﬁmtkewulndermbelefthe“of
Kttle value to its owner* while the Montana
Stalute provides that the remainder be “of
little market value”. In asking this Court
to follow the California court in the Mereed

case, supra, the appellant argues
that we should adopt the “financial remnant
thesey” and declare that “public use” and
“publie inmterest” are synonymous at the
judicial review stage when the Commission's
sctiog on necessity is under consideration,

446 PACIFIO REPORTER, 24 SERIES

The language of the Montana constity.
tion which is concerned here rends as fol
lows:

“Private property sha!l not be taken or
damaged for public use without just com-
pensation having been first made 10 or paid
inte eourt for the owner”. Art II1, Sec,
4. :

{1} This provision of our constitution
i3 recognized as the restrictive power in
condemnation in taking only for public
use. See Butte, A. & P. Ry. v. Montana
U. Ry. Co. 16 Mont, 504, 41 P, 232, 3
LRA, 28 Billings Sugar Co. v. Fish
o al, 40 Mont. 256, 106 P. 565, 26 LR.A,
NS, 973. As noted by. the trial judge,
Montana courts have not previously had
occasion to declare the limits to which
“public use” can be stretched in its ap-
Plication to the taking of lands in excess
of that physically used for highway pur-
poscs,

(2] Three theories have been set forth
by the jurisdictions supporting excess tak-
ing, these being “protective”, “recoupment”,
and “remnant”. 6 ALR3d 311-318, Our
statute  section  32-3905(1), R.C.M.1997,
provides for the taking of & whoe parcel
whenever condemnation of g part actually
needed leaves the remainder in such a
shape or condition, (a) to be of little market
valoe, or (b) to give rise to claims or fitiga-
tion over severance or other damage. The
facts here do net apply to the law set forth
in {a) because there is no physical remnant
in the usual sease and there is not a showing
of a total loss of value. (b} purports to
authorize the taking where the taking of
a2 part of the parcel would give rise to
claims or litigation over severance or other
damages thereby broadening the “remmant®
theory and raising serlous constitutional
questions. The trial court noted “The possi-
bilities of coercion which could result from
this unbridled authority in bargaining for
highway lands are both awesome and of
doubtful validity”,

[3] However, recognizing the problem
created by the statute both the tria! court
and this Court recopnize that the presump-
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tion of validity attends every legislative
enactment and all possible doubts are to
be resolved in favor of validity with such
construction given as will render them
constitutional whenever possible,

The rtecent California case, People ex
rel. Department of Public Works v. Supe-
rior Court of Merced County, supra, relied
upon by the appellant upheld a similar con-
stitutiona! and statutory provision on the
basis 'of the “remnant” thecry principles.
The California court stated:

“There is no reason to restrict this theory
[remnant theory) to the taking of parcels
negligible in size and to refuse to apply
it to parcels negligible in value.”

However, there the taking landlocked an
area mapy times the size of the taking, and
in the opinion of the majority of that court
making the separate parcel valucless due
to the complete loss of accessibility. There
the excess land was considered a “finan-
cial remnant” although not a physical one,
There the cost of condemning the entire
parcel was no greater than the taking of
the part needed and paying damages for the
remiinder. The court s¢t forth the guide-
lines for what is a proper and an impraper
application of the statute as follows:

“We also hold, however, that it [the lower
court] must refuse to condemn the property
# it finds the taking is not justified to
avoid excessive severance or consequential
damages”.

Judge Luedke noted in his memorandum:

{4,5] “In the instant case, the excess
fand attempted to be taken is not land-
locked by the taking of the portion actually
needed. Tt is, therefore, distinguishable
from the situation considered by the Cali-
fornia decision. Assuming that the taking
of the small parcel actuaily devoted to
highway use totally destroys the land and
existing improvements for their present use,
the remaining !and is not rendered valucless
through nonaccessibility since alley access
exists from the rear as well as pedestrian
access from the front and side. Additional-
1y, it is not conclusive that its present use

P 2430

is the highest and best use attributable to
the site. In the circumstances, and accept-
ing the California decision as controlling,
the facts in this case bring the land involv-
ed within the Hmitation prescribed by the
California court as an improper application
of the statute, With the excess land re-
taining value as a separate parcel, it is not
that type of property which the Court can
validly order to be condemned under the
authority of Section 32-3905." We find no
merit to the appellant’s exception to the
trial court's order.

[6,7] Concerning the second issue, the
“scope of review” allowed the trial court
under section 32-3905, R.C.M.1947, we find
no merit to appelfant’s position that the
trial court acted beyond its statutory powers.
Relying on two recent cases of this Court—
State Hiphway Commission v. Crossen-
Nissen Co., 145 Mont, 251, 400 P.2d 283,
and State by and through Highway Com-
mission v. Daniclsen, 146 Mont. 539, 49
P24 443, the zppeilant contends there was
a lack of clear and convincing proof show-
ing an abuse of discretion or arbitrary ac-
tion on the part of the Commission as set
forth in these cases. We believe that what
was said in State Highway Commission v,
Yost Farm Co., 142 Mont. 239, 384 P.2d 277,
ig controlling. There this Court said that
under our statutes and case law on eminent
domain, “the trial judge not only has the
power to determine the guestion of neces-
sity, but has been directed to make a finding
that the public interest requires the taking
of the lands before he has power to issue an
order of condemnation.”

{81 We agree with the California
court’s position as set forth in the case of
People ex rel. Department of Public Works
v. Superior Court of Merced County supra,
that the issue of public use is a justiciable
issue, and if the trial court determines
that the excess condemnation is not justified
it must find that it is not for public use.

{9,101 Having resoived the case within
the provisions of the statute we de not
deem it necessary to discuss the first issue.
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. attacking the statute. No such an atlack
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It is conceded that the Act is presumed to The preliminary order of condemnation

be valid and its constitutionality will not  pade by the trial court is affirmed.

be condemned unless its invalidity is shown

beyond a reasonable doubt. The burden of -

proving its invalidity rests upon the ome  JAMES T. HARRISON, C. J, and
ADAIR, HASWELL and CASTLES, JJ.,

has been made here. congur,
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STATE OF CALIFORNIA
CALIFORNTIA LAW
REVISION COMMISSIOR
TENTATIVE RECOMMENDATLION
relating to
EXCESS CONDEMNATTON--PHYSICAL AND FINANCIAL REMNANTS

PRELIMINAKY STAFF DRAFT

CALIFORNIA IAW REVISION COMMISSION
School of law
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WARNING: This tentative recommendation has been prepated by the staff of
The 1aw Revision Commission to effectuate the Commission's tentative
declsion to revise the statutes relating to the acqulsition of.financlal
and physical remmants of parcels acquired by eminent domain. The draft.
has not been considered by the Commission and therefore may not reflect
the views of the Commissicn.

This tentative recommendation includes an explanatory Comment to
each section of the recommended legislation. For the most part, the
Comments are written as if the legislation were enacted. They are cast
in this form because their primary purpose is to undertake to explain the

law as it would exist {if enacted) to those who will bave occasion to use
it after it is in effect.
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TERTATIVE RECCMMENDATICN OF THE CALIFORKIA

LAW REVISION COMMISSION

relatigg to

EXCESS CONDEMNATION--PHYSICAL AND FINANCIAL REMNANTS

BACKGROUND

In the broadest sense, "excess condemnation” includes suy teking of
property that is not to be actually devoted to the particular public work or
improvement for which property is being acquired. In the more narrow sense
usually intended by courts and legal writers, the term refers only to the
taking of property which the condemnor intends, at the time of the taking,
eventually to sell or otherwlse dispose of to privaete persons. Excess
takings of this latter type are generally recognized to fall within one of
three categories, depending upon the situation of the land ané the purpose
of the condemnor: (1) "protective” condemnation, (2) "remnant" condemmation,

and (3) "recoupment” condemnation. In protective condemnation, the condemnor

scts to protect the utility, safety, or beauty of a public improvement by
taking adjacent lend, sometimes for resale to private persons on condition
that future ownere refrain from deleterious uses of the property. In
remnant condemnation, the condemnor needs only a portion of & parcel for the
improvement, but takes the entire parcel to avoid leaving a useless remainder
or the payment of severance damages. In recocupment condemnation, the
condemnor tekes land it coneiders to be "benefited”" by the proposed improve-
ment in an effort to recoup the value of such benefits through resale to
private persons.

This recommendation relates only to the second of these categories:
"remnant” or "remnant-elimination" condemmstion. It does not deal with
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"protective"” condemnation as authorized in California by Section 14-1/2

of Article I of the Constitution and various statutory provisions. Neither
does it consider the theory or practice of "recoupment" condermation--an
activity generally denounced as unconstitutional for lack of the requisite
public use, benefit, or purpose.

The land actually needed for a public improvement often consists of
only a portion of various individual parcels. This is moet often the case
where the location and physical extent of the project are determined by
engineering and functional considerations. For example, condemnation of
only the portions actually required for the construction of a new street or
highway often would leave a string of relatively small, odd-shaped strips
and wedges in private ownership. These "physical” remnants would be virtually
useless in private hands; but, if the entire parcels were condemned, the
condemnor could often consolidate the remnants and return them to private
ownership in usable condition. Occesionally, remnants of appreciable size
would be rendered economically useless if only the portion of the parcel
needed for the public improvement were acquired. This situation arises,
for exeample, where a large portion of a parcel is landlocked or waterlocked
by & highway or water project. Condemnation of these "financial" remnants
permits the condemnor to aveld having to pay severance damages substantially
equal to market value and, at the same time, acguire substantially less than
the entire parcel. Nonetheless, providing the proper ecope and a means
of implementing an appropriate suthority to condemn such physical and

financial remnants has not proven to be an easy matter for either courts
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1
or legislatures...

Generally speaking, California's condemnors with any substantiel need
therefor have been granted specific statutory authority to engege in remnant con-

2
demnaticn. However, these statutes vary from sgency to agency, often with

little or no apparent reason for the difference.3 Nevertheless, all of
these statutes clearly authorize takings of physical remnants and takings of
this sort rarely cause the courts much difficulty.

On the other hand, the Califcrnis Supreme Court has recently recog-

nized the suthority to teke remmants of appreciable size. In the recent

case of People ex rel Dep't of Public Works v, Superior Court, commonly kaoown

1. The material presented here only highlights the most critical aspects
of the relevant background. For a more complete presentation of this
background, the reader is referred to the study--entitled "Excess
Condemnation in California: Proposals for Statutory and Constitutional
Change'--prepared for this purpose for the Commission by Michsel J.
Matheson. Bee also Capron, Excess Condemnation in California--A
Further Expansion of the Right to Take, 20 Hastings L.J. 571 {1969).

2. E.g., Code Civ. Proc. § 1266 (city and county highway authorities};
Sts. & Hwys. Code § 104.1 (Department of Public Works); Water Code
§ 254 {Department of Water Resources), § 43533 (water districts).

3. For example, the remnant-condemmation authority of the following
adjoining flood control and water districts varies with no apparent
justification. Compare San Diego County (Water Code App. § 105-6{12})
and Orange County (Water Code App. § 36-16.1); Alameda County {Water
Code App. § 55-28.1) and Santa Clara County (Water Code App. § 60-6.1).

4, E.g., Kern County Union High School Dist. v. McDonald, 180 Cal. 7,
179 P. 180 (1919); People v. Thomas, 108 Cal. App.2d 832, 239 P.2d
91k (1952).
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as the Rodoni case, the California Supreme Court upheld a remnant

taking for the single purpose of "avoid[ing] a substantial
risk of excessive severance or consequential damasges."  The

Department of Public Works condemned Q.65 acres of a parcel

which exceeded 5% acres in size for the construction of a freeway through
fermiend in Madera County. In doing so, however, the Department hed to cut
across the only access read to the parcel, rendering it landiocked and
presumably of little economic wvelue. Fearing that it would have to pay
severance damages for the remainder equel to its original merket value, the
Department sought to condemn the 5h-acre remainder under Section 104.1 of
the Streets and Highways Code. That section authorizes the taking of an
entire parcel in the course of state highway construction whenever "the
remainder is to be left in such shape or condition as to be of little value
to 1lts owner, or to give rise to claims or litigation concerning severance

1t
[

or other damage . .
6

According to the majority opinion:

Although a parcel of 54 landlocked acres is not a physical
remnant, it is a financiel rTemnant: 1its value as a landlocked
pareel is such that severance damages might equel its value . .

There 1s no reason to restriet . . . [remmant takings to] parcels
negligible in size and to refuse to apply it to parcels negligible
in value.

In the present case the entire parcel can probably be condemned
for little more than the cost of teking the part needed for the high-
way and paying damsges for the remainder. It is sound economy for
the state to take the entire parcel to minimize ultimate costs.

Under these circumstances excess condemnation is constitutional.

5. Roy and Thelma Rodoni were owners of the parcels in question, and the
initiel stages of the litigation were conducted under their names.
See People v. Rodoni, 243 Cal. App.2d 771, 52 Cal. Rptr. 857 (1966).
When the Rodonis' contentions were upheld by the trial court, the
condemnor petitioned for a writ of mandate ordering that court to
proceed with the trial of the original complaint or in the alternative
for a writ of prohibition forbidding the cowrt from proceeding in
accordance with its original order. People v. Superior Court, 68 Cal.2d
206, 210, 436 P.2a 342, 345, 65 Cal. Rptr. 342, 345 (1968).

6. Id. at 212-213, 436 P.2d at 346-347, 65 Cal. Rptr. at 346-347.
.



The Rodorni decision necessitates substantial revision of California
7
remnant-condemnation statutes. According to the court:

[These statutes] may reasonably be interpreted to authorize only
those excess condemnations that are for valid public uses; namely,
condemnation of remnamts . . . [citations omitted] or condemnations
that avoid a substantial risk of excessive severance or consequential
damages.

Certain provisions of the statutes referred to appear clearly to violate

the Rodoni constitutional standards, aswhere authority to take depends only

8

on a mere assertion of severance damage claims or a mere showing of dara;c

9
to the remainder. Other provisions appear to fall within the Rodoni eri-
teria, as where the condemmor nay teke only remainders that are of little

10

or no value to the owner or are in such damaged condition as to require
11

payment of compensation equal to the value of the entire parcel, but may
fall short of the full scope of remnant-condemnation powers now recognized
by the California Supreme Court. In any case, all of these provisions are
in need of revision to achieve uniformity and to eliminate purposeless dif-

ferences among the powers of various condemnors.

7. Id. at 212, 436 P.2d at 346, 65 Cal. Rptr. at 3L6.

Sts. & Hwys. Code § 104,1 (Department of Public Works), § 943.1 (county
highway authorities); Water Code § 254 (Department of Water Resources),
§ 8550.1 {Reclamation Board), § 11575.2 (Department of Water Resources),
§ 43533 (water districts).

9. Water Code App. § 28-16 5/8 (Los Angeles County Flood Control District),
§ 36-16.1 (Orange County Flood Control District), § 48-9.2 (Riverside
County Flood Control and Water Conservation District), § 49-6.1 (San
Luis Obispo County Flood Control and Water Conservation District),

§ 51-3.4 (Santa Barbara County Water Agency), § 60-6.1 (Santa Clara
County Flood Control and Water Conservation District), § 74%-5(12.1)
(Santa Barbara County Flood Control and Water Conservation District);
see also Water Code App. § 28-16 3/4 {Los Angeles County Flood Control
District).

10. Sts. & Hwys. Code § 104.1 {Department of Public Works), § 943.1 (county
highway authorities); Water Code § 254 (Department of Water Resources),
§ 8590.1 (Reclamation Board), § 11575.2 (Department of Water Resources),
§ 43533 (water districts).

11. Code Civ. Proc. § 1266 (city and county highway authorities); Water
Code App. § 105-6(12)(San Diego County Flood Control District).
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In the Rodoni decision, the Court explicitly recognized the two
problems that have most often been thought to inhere in a broad authority
to engage in remnant-elimination condemnation: (1} the possibility that the
power will be used coercively by the condemnor in all partial taking cases
and (2) the sub rosa opportunity afforded condemning agencies to engage in
"recoupment” condemnation and, in effect, in land gpeculation. With respect

to the first matter, the court concluded:

We also hold, however, that it [the trial court] must refuse to
condemn the property if it finds that the taking is not justified
to avoid excessive severance or consequential damages. The latter
holding will assure that any excess taking will be for a public
use and preclude the department from wsing the power of excess
condemnation as a weapon to secure favorable settlements.

The Court dismissed the question of "recoupment' as follows:

Hor does section 104.1 authorize excess cendemnation for recoup-
ment purposes, as the term is used in those cases that disfavor
it. The statute does not authorize the state to condemn for the
sole purpeose of taking lands enhanced by the improvement in order
to recoup that increase in value or for the sole purpose of
developing the area adjacent to the improvement for a profit.
[Citation omitted.] The department's purpose is to avoid the
windfall to the condemnee and the substantial loss to the state
that results when severance damages to & severed parcel are

equal to its value.

-6



RECOMMENDATICH

The authority to acquire physical or financial remmants can be of
substantial benefit both to public entities and their taxpaying citizens
and to the owners of such property. The Commission concludes, therefore,
that public entities should be given such authority but that a procedure
should be provided to assure that the authority will not be abused.
Accordingly, the Commission recommends:

1. Uniform statutory provisions, covering all public entities, should
be enscted to replace the numerous and diverse statutes that now provide
specific authority to engage in remnant condemnation. Both the number and
diversity of these statutes lack any justification. There appears to bes no
need to include nongovernmental condemnors (essentially public utilities).
Most of their takings are not of fee interests and they would have no
advantage over other owners in disposing of the remnants.

5. Public entities should be given express statutory authority to

acquire, by voluntary transactions, and to dispose of both physical and

financial remnants and to credit the proceeds therefrom to the fund avalilable
for the acquisition of property being acquired for the public project. Inas-
much as this authority would only permit voluntary acquisitions, it could
hardly be detrimental to either side. On the contrary, it could substantially
benefit both the public entity and the property owner. The process of
appraising, negotiating, and--if necessary--litigating the elements of
severance damage in a partial taking case often proves considerably more
difficult and costly than determining and paying the falr market value of the
entire parcel. Authority to acquire the entire parcel permits both sides

to avoid this expernse. In addition, this authority will be of assistance in
cases where the property owner otherwise would be left with property for

==
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which he has no use and would himself have to bear the cost of disposition
of the property.

3. A public entity should be authorized to condemn the remainder, or
s portion of the remainder, of & larger parcel of property if it is a true
physical remnant or if the taking poses a substantial risk that the entity
will be required to pay in compensation an amount substantially equivalent
to the value of the entire parcel. The Rodoni opinion held that "condem-
nations that avoid a substantial risk of excessive severance or consequential
damages may constitutionally be suthorized.” However, it is difficult to
determine what the court meant to include within the term "excessive
gseverance or consequential damage." The Court seemed to make clear that
total parcel takings are not justified merely (1) to avoid the cost and
inconvenience of litigating demages; {2) to preclude the payment of damages,
including demages substantial in amount, in sppropriate cases; (3) to guard
against the mere possibility that the determination of values, damages, or
benefits will "miscarry"; or (4) to afford to the condemnor an opportunity
to "recoup" damages or unrecognized benefits by speculating as to the future
market for the property. The statutory test should meke it clear that, in
general, a usable and generally saleable plece of property is neither a
physical nor financial remnant even though its "highest and best use" has
been downgraded by its severance or a controversy exists as to its best use
or value after severance. However, if it is totally landlocked, reduced
beneath minimum zoning size, rendered unusable for any of its plausible
applications, or made to be of significant value to only one or a few persons
(e.g.., adjoining landowners), it should be considered a "remnant" irrespec-
tive of its size.

Y. The resolution, ordinance, or declaration authorizing the taking

of a remainder, or portion of a remainder, should be given the effect of a
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presumption affecting the burden of producing evidence (Evidence Code Sections
603, 604). The basic burden of proof as to the facts that bring the case
within the ambit of the authority should be left with the plaintiff (i;g;,
the condemnor).

5. ‘The condemnee should be permitted to contest the "excess" taking
upon the grounds that the condemnor has a reasonable and economically feasible
means of avoiding the leaving of a remnant that is either unusable or value-
less.12 If the court should find that such a practicable "physical solution”
is available, the remasinder, cr portion of the remainder, sought to be taken
should be deleted from the proceeding.

6. Finally, existing procedures should be clarified by specifying that
either party may obtain a resolution of the right-to-take issue in excess

takings before the valuation trial, and that the trial court may lnvoke.

that procedure on its own motion.

12. TFor example, condemnees should be permitted to avoid the taking of the
entire parcel where the condemnor, through the taking of access ease-
ments or the construction of access roads or structures, could econom-
ically reduce or eliminate the damage to the remainder. The condemna-
tion of property by a public agency to provide access to a parcel land-
locked by its own project would be a valid taking for a public use, and
separate propasals have been prepared to make California's statutory
authority for such tekings explicit and uniform. See Tentative Recom-
mendation Relating to Condemnation Law and Procedure: The Right to Take
(Byrocads), ¢ Cal. L. Revisior Comn'n Reports 000 (19693).
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PROPOSED LEGISLATION

The Commission’s recommendations would be effectuated by the enact-

ment of the following legislatiom:

An act to add Sections 1225, 1226, 1266, and 1266.1 to, and to repeal

Sections 1266 and 1266.1 of the Code of Civil Procedure, to

repeal Sections 104.1 and 943.1 of the Streets and Highways

Code, to repeal Sections 254, 8590.1, 11575.2, and 43533 of

the Water Code, to repeal Sections 28-16 5/8, 28-16 3/4,

36-16.1, and 48-9.2 of, to amend Sections 49-6.1 and 51-3.h

of, to repeal Sections 55-28.1 and 60-6.1 of, and to amend

Sections Th-5 and 105-6 of, the Water Code Appendix, relating

to the acquisition of property for public use.

The people of the State of California do emact as follows:

Code Civ. Proc. § 1225 (new). "Public entity" defined

Section 1. Section 1225 is added to the Code of Civil Procedure,
to read:

1225. As used in this title, "public entity" includes the state,
the Regents of the University of California, a county, city, district,
public authority, public agency, or any other political subdivision

or entity in the state.

Comment. For a comparable definition of "public entity,” see Section
811.2 of the Government Code. The definition in this section is provided
for convenience in distinguishing governmentel from nongovernmental con-
demnors; it does not enlarge or diminish the power of condemnation of any

condemnor.
»10=



§ 1226

Code Civ. Proc. § 1226 (new). "larger parcel” defined

Sec. 2. Sectlon 1226 is added to the Code of Civil Procedure,

tc read:
(To be drafted later)
[Comment. As used in Sections 1266 and 1266.1, "larger parcel"

has the same meaning as those words in Section 1248 and the decisional

law construing that term. See People v. Ocean Shore R.R., 32 Cal.2d 406,

196 P.2d 570, 6 A.L.R.2d 1179 (1948); People v. Nyrin, 265 Cal. App.2d 268,

63 cal. Rptr. 905 (1967).]
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§ 1266

Code Civ. Proc. § 1266 {repealed)

Sec. 3. Section 1266 of the Code of Civil Procedure 1s repealed.

1266 --Vhenever-land-is-te-be-condemned-by-a- county-or-eity
for-the-csiablichment-ef-any-cbreet-er-highwayy-ineinding- exprese
highways-ané—freewaySg-aﬁd-%he-takiag-ef-a-gar%-ef-a-gareei-efkland
hy-sueh—een&emniag-autheri%y-weuld-1eave-the—remaiaaer-thereaf—in
sueh-size-er-ehape-a?—esaéi%ien—ae-%e-require—sueh-eenéemmer-%e-g&y
ia-eampensatien-fer-the-taking-ef-sueh-part—anramsua%—eqaai-te-%he
faiw-and-reaconable-value-of-the-vhole-pareels-the~resoiution-of
the—geverning-bedy-ef—the-ei%y-er-eeunty-may-§revide-£e?-%he-taking
of-the-vwhele-of-such-pareel-and-upen-the-adepiion-of-any-suek
resolution-it-shall-be-deemed-necessary-Ffor-the-publie-usey-benefity
safety;-eeenemy;—and-geﬂeral—welfare-%hat-sueh—eeﬁdemaiag-autharity

aequire-the-wheole-of-such-pareeds

Comment. Repealed Section 1266 is superseded by new Section 1266.1.



§ 1260

Code Civ. Proc. § 1266 (new). Voluntary acguisition of physical or
financial remnants

Sec. 4. Section 1266 is added to the Code of Civil Procedure,
to read:

1266. Whenever a part of a larger parcel of property is to be
acquired by a public entity for public use and the remainder, or a
portion of the remainder, will be left in such size, shape, or
condition as to be of little value to its owner or to give rise to
a claim for severance or other damages, the public entity may acquire
the remainder, or portion of the remainder, by any means other than
condemnation proceedings. BSubject to any applicable limitations
imposed by law, the public entity may sell, lease, exchange, Or
otherwise dispose of the property so acquired and eredit the proceeds
from such disposition to the fund or funds available for acquisition

of the property being acquired for the public work cr iuprovecent.

Comment. Section 1266 provides a broad authorization for public

entities to acquire, by voluntary transactions, physical or "financial"

remnents, to dispose of them, and to credit the proceeds to the fund
available for acquisition of the property being acquired for public use.
Compare Section 1266.1 and the Comment to that section relating to the

condemnation of remnants. The langusge of the section is simllar to that

contained in former Sections 104.1 and 943.1 of the Streets and Highways
Code and Sections 254, 8590.1, 11575.2, and 43533 of the Water Code {all
repealed in this recommendation). Inasmuch as exercise of the authority

conferred by this section depends upon the consent and concurrence of the

-13-



§ 1226
property owner, the language of the section is broadly drawn to authorize
acquisition whenever the remnant would have little value to its owner
(rather than little market value or value to another owner) or would give
rise to & "elain" for "damages" (rather than raise a "substantial risk"
that the entity will be required to pay an amount substantially egquivalent
to the amount that would be required to be paid for the entire parcel).

Compare Dep't of Public Works v. Superior Court, 68 Cal.2d 206, 436 P.2d

342, 65 Cal. Rptr. 342 {1968); la Mesa v. Tweed & Gambrell Planing Mill,

146 Cal. App.2d 762, 304 p.2a 803 (1956). This section does not specify
the procedure to be followed by the entity in disposing of the property
so acquired, and that matter is left to be governed by other statutory
provisions applicable to the particular entity. In particular, this
section does not reguire that disposition be in accordance with the pro-
cedure specified by Govermment Code Sections 193-196 for the disposition
of property acquired for "protective” purposes pursuant to Section 14 1/2
of Article I of the California Constitution and Sections 190-196 of the

Government Code.

=14



§ 1266.1

Code Civ. Fioc. § 1266.1 (repealed)

Sec. 5. Section 1266.1 of the Code of Civil Procedure is repealed.
12661+~ ~A- eBUEEY-0¥- n-oity-may-aeauire-kard-hy-gifs-ar-purchese
from-the-ovwner-thereof -for-any-of-the-purpeses-enuperased-in-Secetion

1266-of-this-coder

Comment. Repealed Section 1266.1 is superseded by new Section 1266.



§ 1266.1

Code Civ. rroc. § 1266.1 (new). Condemnation of physical or financial

remnants

dec. 6. Section 1266.1 is added to the Code of Civil Procedure,
to read:

1266.1. {a) Whenever a part of a larger parcel of property is
to be taken by a public entity through condemnation proceedings
and the remainder, or a portion of the remainder, will be left in
such size, shape, or condition as to be of little market value or
to give rise to a substantial rlsk that the entity will be required
to pay in compensation an amount substantially equivalent to the
amount that would be required to be paid for the entire parcel, the
entity may take such remainder, or portliom of the remainder, in
accordance with this section.

(b) The resolution, ordinance, or declaration authorizing the
taking of a2 ramainder, or a portion of a remainder, under this sec-
tion shall specifically refer to this section. It shall be presumed
from the adoption of the resolution, ordinance, OTr declaration that
the taking of the remainder, or portion of the remainder, is justified
under this section. This presumption is a presumption affecting the
burden of producing evidence.

{(c) If the condemnee desires to contest the taking under this
section, he shall specifically raise the issue in his answer and,
if he does not do so, he waives his right to contest the taking under
this section. The court may, and upon motion of either condemnor or
condemnee shall, determine whether the remainder, or portion of the

remainder, may be taken under this section before trial of the ilssue

-16-



§ 1266.1

of compensation. Upon trial of the issue of compensation, no
reference shall be made to the resolution, ordinance, or declara-
tion adopted to invoke this section. The contentions of the con-
demnee, and the evidence he presents in support of his contention,
that the taking is not justified under this section are admissible
against him as admissions in the trial on the issue of compensation.

(d) The court shall not permit a taking under this section
if the condemnee proves that the public entity has a reasonable,
practicable, and economically feasible means cf avoiding or sub-
stantially reducing the damages that might cause the taking of the
remainder, or portion of the remainder, to be justified under sub-
division (a). If the court's determination is in favor of the
condemnee, the remainder, or portion of the remainder,shall be
deleted from the proceeding.

{e) Nothing in this section affects (1)} the privilege of the
entity to abandon the proceeding or abandon the proceeding as to
particular property, or (2) the consequence of any such abandonment.

(f) Subject to any applicable limitations imposed bty law, &
public entity may sell, lease, exchange, or otherwise dispose of
property taken under this section or acquired by purchase in lieu
of proceedings under this section and may credit the proceeds to the
fund or funds available for acquisition of the property being acguired

for the public work or improvement.

Comment. Section 1266.1 provides a uniform standard and a uniform

procedure for determining whether property may be taken to eliminate

-17-



§ 1266.1

physical and financiel "remnanis." With respect to physical remmants,

see Kern County High School Dist. v. MeDonald, 180 Cel. 7, 179 P. 180

{1919); People v. Thomas, 108 Cal, App.2d 832, 239 P.2d 91k (1915). 4s

to the concept of "financial remnants," see Dep't of Public Works v.

Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Rptr. 3hé (1968);

People v. Jarvis, 274 Adv. Cal. App. 243, Cal. Rptr. (1969);

People v. Nyrin, 256 Cal. App.2d 288, 63 Cal. Rptr. 905 (1967); la Mesa

v. Tweed & Cambrell Planing Mill, 146 Cal. App.2d 762, 304 P.2d 803 (1956).

See generally Recommendation Relating to Condemmation law and Procedure:

Number 00, Excess Condemnation--Physical and Financial Remnants,  Cal.

L. Revision Comm'n Reports 000 (19 ); 2 Nichols, Eminent Domain § 7.5122

(3d ed. 1963); Capron, Excess Condemnation in California--A Further

Expansion of the Right to Take, 20 Hastings L. J. 571 (1969); Matheson,

Excess Condemnation in California: Proposals for Statutory and Constitu-

tional Change, So. Cal. L. Rev. {1969). This section supersedes

Section 1266 of the Code of Civil Procedure, Secticns 104.1 and G43.1 of the
Streets and Highways Code, Sections 254, 8590.1, 11575.2, and 43533 of

the Water Code, and various sections of special district laws. It does

not supersede or affect various provisions made for "protective" condem-
nation, including Section 1k 1/2 of Article I of the Califormia Constitu-
tion and Sections 190-196 of the Government Code.

Subdivision {a)}. Definitions of "public entity" and "larger parcel”

are provided by Sections 1225 and 1226 {added in this recommendation},
respectively. The term "portion of the remainder" is used in various

subdivisions of this section to allow for the case in which a taking

-18-



§ 1266.1

affecting a parcel leaves more than one remnant (E;E;’ the complete
severance of a ranch by a highway}. In certain cases, the taking of only
one remnant {i.e., "a portion of the remainder" ) might be justified.

The term does not mean or refer to artificially contrived "zones" of
damage or benefit sometimes used in appralsers' analyses.

Subdivision (a) undertakes to provide a common sense rule to be
applied by the court in determining whether physical remmants (those of
"}ittle market value") or financial remnants (those raising a "substantial
risk"” that assessed damages will be “"substantially equivalent” to value)
may be taken. The test is essentially that stated as a matter of con-

stitutional law in Dep't of Public Works v. Superior Court, supra, except

that the confusing concept of "excessive" damages 1s not used and

"sound econcmy" alone, or an estimate as to "sound economy" on the part

of the condemnor, is not made a basis for total-parcel takings. As the
Supreme Court made clear in that decision, such takings are not Justifled
(1) to avoid the cost and inconvenience of litigating damages; {2) to
preclude the payment of damages, including dameges substantial in amount
in appropriate cages; {3) to guard against the mere possibility that the
determination of values, damages, and benefits will "miscarry”; or (4)

to afford the condemnor an opportunity to "recoup" damages or unrecognized
benefits by speculating as to the future market for the property not
actually devoted to the public work or improvewent. In general, a usable
and generally salcble piece of property is neither a physical nor financial
remnant even though its"highest and best use" has been downgraded by its
severance or & serious controversy exists as to its best use or value

after severance. BSee, e.g., 18 Mesa v. Tweed & Gambrell FPlanlu Mill, supra;

State Higswey Cemnissicn v. Chapman, b6 P.2¢ 709 (Meut. 1968): However, if
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§ 1266.1
it is totally "leandlocked," reduced beneath minimum zoning size, rendered
unusablis for any of its plausible applications, or made to be of signifi-
cant value to only cne or a few perscns (3;5;, adjoining landowners ),

it is a "remnant" irrespective of its size. BSee, e.g., Dept. of Publie

Works v. Superior Court, supra; State v. Buck, 226 A.2u 84O (1.J..1968).

The test provided by subdivision {a) is the objective one of marketability
and market value generally of the remainder, rather than "value to its
owner" as specified in Section 1266 (which authorizes the purchase of
remacits) and certain superseded provisions such as former Section 104.1

of the Streets and Highways Code. See State Highway Commission v. Chapman,

supra. The term "substantial risk" and the concept of "substantial"

equivalence of cameges and value are taken directly from Dep’'t of Public

Works v. Superlor Court, supra. Obviously, those general terms are only

guides to the exercise of judgment on the part of the court. They are
intended to serve as such, rather then to indicate with precision the
requisite range of probability or the closeness of arithmetical amcunts.

Subdivision (b). Although this subdivision requires a specific

reference to Section 1266.1 as the statutory basis for the proposed
taking, it does not require either the recitation or the pleading of the
facts that mey bring the case within the purview of the section. G3See

People v. Jarvis, supra. The resolution (or ordinance or declaration) is

given the effect of raising a presumption that the taking is Justified
under this section. Thus, in the absence of a contest of that issue,
the subdivision permits a finding and judgment that the remainder be

taken. However, the presumption is specified to be one affecting the
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§ 1266.1

burden of producing evidence (see Evidence Code Sections 603, 604},
rather than one affecting the burden of proof (see Evidence Code Sections
605, 606). Accordingly, the burden of proving the facts that bring the
cagse within the section is left with the plaintiff (i.e., the condemnor).

See People v. Van Garden, 226 Cal. App.2d 634, 38 Cal. Rptr. 265 (1964);

People v. O'Connell Bros., 204 Cal. App. 34, 21 Cal. Rptr. 850 (1962}.

In thié respect, the subdivision eliminates any greater effect that might

be attributed to the resolution (compare People v. Chevalier, 52 Cal.2d

299, 340 P.2d 603 (1959)) or that might be drawn from a lejisletive (see

Los Angeles County v. Anthony, 224 Cal. App.2d 103, 36 Cal. Rptr. 308

(196%)) 0. administrative (see San Mateo County v. Bartole, 184 Cal. App.2d

422, 7 Cal. Rptr. 569 (1960)) determination or declaratiom as to "public

use."

Subdivision {c¢). Remnant-elimination condemmation inevitably raises

the problem of requiring both condemnor and condemnee to assume one
position as to the right-to-take issue and an opposing positicn in the
valuation trial. Thus, to defeat the taking, the property owner logically
contends that the remainder is usable and valuable, but to obtain maximum
severance démages, his contention is the converse. To sustain the taking,
the condemnor emphisizes the severity of the damage to the remainder,

but if the right-to-take issue is lost, its position in the partial-taking
valuation trial is reversed. Under decisional law, the right-to-take
issue as to remnants has been disposed of at various stages. GSee, e.g.,

Dep't of Public Works v. Superior Court, supra (mandamus as to preliminary

adverse decision by trial court); People v. Nyrin, supra (appeal from

condemnation judgment as to post-verdict motion to delete remnant );
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§ 1266.1

People v. Jarvis, supra {appeal from condemnation judgment as to belated

pre-trial motion to add remnant); 12 Mesa v. Tweed & Gambrell Planing

Mill, supra (appeal from condemnation judgment following a valuation

trial apparently based on an alternative of partial or total taking).

To obviate this procedural confusion and jousting, subdivision (c) makes
clear that either party is entitled to demand determination of the right-
to~-take issue before the valuation trial and permits the court to employ
that procedure whether or not it is demanded. The subdivision makes no
change in existing law as to the appellate remedies {(appeal from final
judgment of condemnation, prohibition, mandamus) that may be available as to
the trial court's determination. However, the subdivision does not
contemplate that results of the valuation trial as to values, damages, or
benefits may be invoked eilther in post-verdict proceedings in the irial
court or on appeal to disparage a determination of the right.to-take

issue made before the valuation trial. Such a determination is necessarily
based on matters made to appear at the time it is made and it should be

judgad =accordingly. The subdivision also forbids reference in the valua-
fion trial to the resolution to take under this section.- For a somewhat

analogous provision, see Section 1243.5(e){amount deposited or withdrawn
in immediate possession cases).

Subdivision (d)}. This subdivision permits the condemnee to contest

a taking under this section upon the grounds that a "physical sclution"
could be provided by the condemmor as an alternative to either a total

taking or a partial taking that would leave an unusable or unmarketable
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§ 1266.1
remainder. In at least alfew cases, the condemnee may be able to demon-
atrate that, given construction of the publiec improvement in the manner
proposed, the public entity is able to provide substitute access or take
other steps that would be feasible under the circumstances of the particular
case. If he can do so, subdivision (d) prevents acquisition of the remainder.

Subdivision (e). Subdivision (e) makes clear that the procedure

provided by this section has no bearing upon the privilege to sbandcn or
the consequences of abandonment. The subdivision makes no change in

existing law. See Section 1255a and People v. Nyrin, 256 Cal. App.2d 288,

63 cal. Rptr. 905 {(1967).

Subdivision (f). This subdivision authorizes the entity to dispose

of property acquired under this section or acquired in liey of such pro-
ceedings. However, it does not specify or provide the procedure to be
followed. Accordingly, such procedure is left to be governed by statutory

provisions applicable to the particular entity or agency.
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§ 10bk.1

Sec. 7. Scction 104.1 of the Streets and Highways Code is
repealed.

2043~ --Wherever-a-part-of-a-pareel-eof-land-is-te-be-talien-for
state- highvay-purposes-and-tne-renainder-is-te-be-2efe-in-snch-shape
er-eondition-as-teo-be-of-1ittie-vatue-te-ita-owners-or-te-give-rise
te-elaime-or-litigation-eenRecPRing- Seyeranee- o¥-other-danages-the
department-pay-aequive-she-whele-pareel-and-may-gedl-the-remainder
er-mey-exehenge-the- came~for-ether-property-needed- for-state-highway

PUFpOBEE~
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§ 9h3,1

Sec. 8. Section 943.1 of the Streets and Highways Code is
repealed.

G423 rv--Whopever-a-part-of-a-pareek-of-land -is-te-be-taken-fop
eounty-highvay-purposas-and-the-reuainder-of -sush~psrask-is-to-be
left-in-sueh-shape-er-eondition-as-to-be-af-tittle-value-to~ita-owvaery
ep-te~give-rins-to-elaime-or-titigation-ecneerning-60veFaRoa-aF-ethar
dsmagedy-the-eeunty-pay-~aequire-the-vhole-pareei-and-pay-seli-the
remainder-er-may-ckehange-the-pame-fer-abher-preperty-needed-for

esunsy-bighway-purpesesy
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§ 254

Sec. 9. Section 25% of the Water Code is repealed.

25k --Whenever-a-pars-of-a~pereel-of -and-is-to-be-baken-For
state-dam-op-vater-purpeses -and-the-remairder-io-to-be-1efb-in-puch
shape-er-eenditien-as-bo-be-of-2itble-value-t6-i65-avWAePy-aP-+6
piye-rise-ta-claius-or-tibigation-eeneerRing-ceveranae~o¥ -other
damagey-the-department -may-sequire-the-vhele-pareel-snd-may-seli
the-repainder-ep-gay-exehange ~the-opme-for-cther ~-preporty-needed

fer-state-dam-er-water-purposesy
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§ 8590.1

Sec. 10. Section 8590.1 of the Water Code is repealed.

£500+1 - -Wherever-a-pari-of-a-pareel-ef-land-is-te-be-taken
for-parposes-as-cei-ferth-in-Seetion-8500-6f-this-eode-and-the
remninder-ic-ie-be-1efi-1in-sueh-shape-or-eondition-as-to-be-of
1itkle-value-i6-ite-ownery-er-te-give-rise-4o-elaims-or-2itigatien
CoRcerning- gaverenee-pr-athey-damsgey - the-beard-may-sequire-the
whoie-pareel~apd-may-seid-the-remainder-or-may-exechange-the-same
for-ether-property-teeded-for-purpeses-as-set-forth-in-Seetion

8590-ef-thic-eodeq
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§ 11575.2

Sec.11. ;Section 11575.2 of the Water Codeﬂgg?;eggaled.

115?5-2*-aHheaewey—a-part-ef-a-gareel-ef—laad-is—te-be—taken
fer—state-water-aevelagment-gurgeses-aad-%he-remaiaﬂef-is-te-be
ief#-ia-sueh-sh&pe—er-eenaitian-as~te—be-ef-iittleuvalue-te-i%s
ewaer;-er-%e—give-rise-ta—e;aims-er-litiga%iea-eeneerniag-aever-
anece-oy-otheyr-danagey - the-department-pay-aequire- the-vhole-par-
eel—an&—ehali-seil—the-remainaer-er-shall—exehaage-the-same-fer

ether-ﬁre?erty-neeéeﬁ-fer—state-water-éeveiepmeat-garpeses~
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§ 43533

Sec.12. fection 43533 of the Water Code is. repealed.

h3533---whenever-a-§art-ef-a-paree&-ef—i&aﬂ-ie-ta-be-aequired
pu?suant-%e-this—ar%iele-aad-any-per%ien—ef-the-?emaiaéer—is-ta—be
ief%—ia-saeh—shape-ey—eeaﬂitienpae-%e-be-eﬁ-li%tle—walue—te-i%s
ewaer;-the-beard—mayhaeqaire-and—sell—sueh—pertien-er—may-exehaage
the—same-fer-athe?-preyerty-aeeied-ts-earry—eat-the-pswers—eenferrea

on-gaid-beards



§ 28-16 5/8

Sec. 13 MWater Code Appendix Secticn £8-16 5/8 is repealed:

feev-26-5/8.--Vhenever-a-Eazt-enly-of-a-larger-garecl-of-1and-ia
required-by-%he-distriet-fer-the—een%rel—ar-eeneerva%ien—ef—flesd;
starm;-er-a%her«was%e-waters;-and-the-taking-thereaf,-aaé-%he-eea—
atruetien-ef-the-prepesea-pubiie-impre?emen%-thereeﬁ-wiil-in%erfere
with-veasonable-aceess-to-the-renainder;-or-witl-etherwise-eause
suhstantiai-aamage-te-%he-remaia&er;-%he-aiatrie%-may-esademnq
purehase;-er-athefwise-aeqﬁire—the-wheie-pareel—ef—laad-eﬁ-whieh
the-ﬁrea-requirea—fer-publia-use-is—a—yaftv--ar;-in@lieu~9£-ﬂueh
aequisitieﬁy-the-&istriet-may-eendema;—purehaee;-er—e%herwise
aeqﬁire-an-easement-fer~iagress-te-anﬂ-egrese-frsm-%he-aaiﬂ-remaiader

feruuse-by—the-pubiie;-ineiuding—the—ewner-ef-the-ian&s



§ 28-16 3/4

.. Sec. 1h. Tater Code Arpendix Section 28-16 3/4 15 repealed.
Reey~16~3f = -aThenever-a-gars-sniy-of -a-Reuse-or-other-strueture

pusi-be-talten-er-removed-in-erder-ig-use-the-1and-en-vhich-sueh
sirueture-ic-gituated-for-flead-conirel-or-water-conservaticn-puyr-
poses-aRd-the-severanee-of-sueh-pertion-of - the-cérueture- from-she
whele-sirueture-would-eansc-a-sgubstantial-danage-te-the~gtruedures
the-Beard-ef-Supervisers-of -the-ios-Angeles-Floed-Contrel-Distried
may-ecendemn-ar-othervise-aeguire-the-entire-heuse-or-schrueture-ard
thereafter-sell-or-etherwice- eausce-the-aaid-strueture-so-be-reneved

fvem-the- portiep-of-the-laad-so-required-for-a-public-use~
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§ 36-16.1

Sec. 15. Water Code Appendix Section 36-16.1 is - repealed.

Seee-lévls--Hhenever-a;part-aily-efra-pareei-ef—lané-is—requirea
by—the-distrie%-fer-the-eea%rei-er-eanaervatien—sf-fieeé;-s%ermy-er
e%her-waste-wa%ers;-aaﬂ-%he-takiag-thereef;—and—the-eaastruetian-ef
the-prepeaed-publie-impeevemeat-%heyeen;-wili-iaterfere-wi%h-reasea-
able-aeeess—te-the-remaiader;-er-wiil-etherWiae-eause-substanti&l
aamage-te-the—remaiaéer;-%he-dis%riet-mayﬂeendemﬁ;—purehase;—er-
e%herwise—aequire-the-whsie-pareei-ef-land-ana-may-seil-%he-remaiader
er—exehaﬁge-%he-same-fer-e%her-preperty-requireé-fer-diatriet-purpeseev
Brg-in-iieu-ef-saeh-aequisitien-ef-%he—remainaer;-the-ais%riet-may
eenﬂeaﬁ;-purehase;-er—etherwise—aequire-an—eaaement-fer-iﬁgress-%e
anﬂ-egress-fremr%he*femaiﬂder-fer-use-by—%he—pubiiey-ineluding-%he

avaey-of-the-land«y
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§ 48.9.2

Sec. 16 - Water Code Appendix Sectien 4B8-9.2 is repealed.

48-GrRw~-~WheRever-a-part-only-of -a-pareel-of-1and-is~required
by-the-distriet-for-sny-purpese-autherised-by-thic-aek-and-the-taking
thereefy~and-the-eenstruetion-ef-tho-proprsed-publie-inmprevenens
thevesny-vwiti-interfere-with-reasonable-nceess-to-the-rennindery-or
will—atherwise-eaaae-aubstantial-é&mage-te-the-remainder,-the-distriet
may-purehacey-eondemny-or-othervise-sequira-the-vhole-pareat~of~1and
and-may-sell-the-remainder-sr-exehange-the-sane-for-other-prepersy
required-for-district-purpocesy-~ER-1icu-af-suek~acquisition-ef-the
remaindery-the-district-may-pureknsey-~ecRdenmn-er-ethervise-aequire-a
right mof~Way-oFk-real-praparty-for-ingress-to-and-egrass-fron-the

romainder-for-use-by-the-publiay-ineluding-the-owner-ef-the-iandy
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§ 4g-6.1

Sec. 17. Water Code Appendix Secticn 49-6.1 is cmended to read:

i9«6.1, Whemever-a-part-sniy-ef-a-pereek-of-iand-is-required
by-the-diatriet—far-%he-eantrel-er—eeaaervatien-eﬁ-£leeéy—stern,-ar
e%her—waate-watera;-and-the-taking-thereef;—aa&—the—esnstruetian—aﬁ
the-prepeseé-puhiie-imprevement—thereen;—will-interfe:e-with-reassn-
able-pecens-ba-the-remaindery-cp-witl-~etherwise-enuss-substansial
dsmame-to-the-remaindery-the-dipbriet -nay-condemny-purehasey-o»
etherwise-aequire-the-whele-pareel-eﬂ--iané—ané-may-sel}—the-remainder
ep-exchonge-~the-same-fer-other-preperty-required-fer-diotries-purpocesry
er-in-}ieﬂ-ef-sueh-aequisitisa-ef-the—remainéer,—the-iistriet-may
eeRdemny-purchagsey-er-ethervise-acquire-an-casenent-for-ingress-te
aRé-egress-from-the-renainder-for-use-by-she-publiey-ineluding-she

ewner-af-the-tandy No authority is heweby granted to the district by

Seetion 1266 or 1266.1 of the Code of Civil Procedure to acquire

riding and hiking trails by condemnation.



e,

»

Bec., 18. Water Code Appendix Section 51.3.4 1s amended
o0 read: '

5138, The asvney shall have tie power of ¢ninent domzln Lo argrire within
or cutside the apency by cotrdeinnation fo {he anatier aud Ly the extent. peeseribxg in
Article 1, Scelion 14 of the Conslibition aidd Witte 7, Part & of (he Ceonle of Civil Vo
eedure, ng now existing or hecealter amendled, all property or inlerests therein neces-
gary or convenlont for carvying wut (e pow ers and puarpescs of the ngeney except {hat
the ey &hatl nel have power Lo acguive by codemuation publicly owned properly
held or usosd for 1he developinent, slocuge or dHsiribution of water fur public use,; and
ft ig Lierely declared that the vee of the property whieh may be condeinned, taken or
approprisded vinler Hie provisions of this acl, ko pudiic use, snbject to regulation and
control of the siate ln 1hie mauver preseribed by Jaw,  The disteied in oxerelzing sueh
power Sl in addition to the dumaze Tor the taking, Injary, of slest ructitan of prop-
erty, also pay $he cosl of reninval or relecalivn of any struclure, raibvays, mafus,
pipes, comluits, wires, cabde, pales, of any pubtie wiitity which {5 repuirod {0 be saeved
to o new Foration, and provided further that nofwithstwdieg any other provisivn of
thiy aet or any othor lnw, 10 gprepueity shall be tuken unbess it is (akea upon o find-
dr by 0 court of competent jurisdletion ihal the taking 15 for ajeore neecssary Pub-
e use (han thal o which St has aleeady boen appraprintsd.

EYenover resd propesly which is dovoted Lo er held for =ome ollier pulilic of quasl-
public usze Is required by the agoney for any porpose anthorized Ly this ant, Lhe
agewey may condemn yeal properly adjacent thereln or In (he Inmediate vicinily
thezeo! 1o T exchinnmed For the read property go vequired by 1he agency. RE

Ahe power of omTnend domabn vestid in the dgeney shall Include the pewer 10 cote
Soma §0 he oo of the aseney efther the fee shupls o any lesser estate or interest
In any property which Uie board of diveetors by resohdton shall deterine Is weees-
gaxy for caveylug oul the purpozes of the agency. Such recolation, adugdudd by 2
fwottleds yofe of wll fs meamlers, shall be conclusive evidenee of ull of thesollowing:

dnd Thb public peeessiy fur the propoced paklic inprovemeet,

) Lhe propephy or projeely interest helng acquleed 1s sepessary fur &he proposed
puble e,

) Rudads propoced puldie Binprovement ks planned ov tacated In the mawner which
Wil &2 conpalilils with {lie preatest pubtie good nad the beast privite Injory,

W-&MM-tﬁs-&ct,-uﬂWmﬁ
and+ipesonstrugiion-af-the-propased-publis-inprevensnt-ihore~
oRy-wili-inberfore-vith-resconable-adsass-io-she-ronaindery-or
vhdl-sbhervine -eause-subssantinl~damage-so-the~-remaindery-ihe
AGORE¥~maY-eondeniy -Purebasey -or-othervise-asquire-ihe-vhele
paresi~of -iand-and-may-seil-she-remainder-or-cikohange-the-sane
P -G RSP-RPEPOrSy -Poquired -For-ageney - Purpesesv--Iry - ka-Riou-of
sush-asquisision~-of-the-remninisry-the-sgoney-may-sendemiy -pur-
mmtso-mﬂn-n-nlmnt-#or-uann-u-rul-ugnn
Sran-the~ransindar- fer-use-by-ike-publiey-inelvibng-she-aswner-of
*he-deandy
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§ 55-28.1

See. 19. Water Code Arpendix Section 55-28.1 is repealed.

Seexr-28+1---Wherever-land-is-+o-be-condemned-by-the-distries
fer-any-of-the-uses-and-purpeses-perritied-by-1awy -and-the-taking
ef-a-pari-of-a-pareel-of-iard-wveuld-leave-the-remainder-thereof
in-sueh-gize-or-chape-ar-epndition-as-s0-require-the-distries-to
pay-in-cempeneation- fer-the-iaking-of-sueh-par<-ag-ameunt-eduat
to-the-fair-and-reasenabie-vaine-of-ihe-whoie-pareeily-the-resolun-
tien-of-the-board-may-previde~for-the-taking-of~the-whele-of-cueh
pareel -and-upon-the-adoptien-of-any-sueh-reanlution-it-challi-be
deemed-neeeseary-for-the-publiie-usey-benefit; -cafetyy-econemy; and

general-weifare-that-the-distriet-aequire-the-whale-gf-sueck-pareet-



§ 60-6.1

Sec. 20. Water Code Appendix Sectlon 60-6.1 is repesled.

Seer-fvdy-~Whenever-a-pars-snly-ef-a~parecl-of-land-ie-requtred
by-the-diptriesy-and-she-taking-thereafy~and-tho-eonsiructicn-of-the
propesed-publie-improvencnt-thereeny -vitl-interfere-with-reasonabie
aceess-to-the~-remainder-of-a-periion-thereofy-or-will-othervisae
cause-gubsiantini-danage-te-she-remeindevy-the-diciriet-may-ecndemny
purchase;-or-ethervise-aequire-ihe-vhele-parceld-of- hrnd-or-8uah
persien-ef-the-renninder-so-which-acecss-is-inpaived-and-may-sell
the-remainder-er-exchange-the-game-for-ether-property-required-for
distriet-purpesesy--Ory-in-iieu~ef-sueh-aequisition-of-the-renaindesr,
the-dietriet-may-condemny-purehncey-oF-othervise-aequire-an-easenent
for-ingrecs-te-and-egress- from-the-remuindey-Lor-uae-Ip-fhp-pukiior

inelndiag-the-evner-of-the-land.
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. g4, The distebt 15 hereby Joelard to b a Tady corpnrale amd gudlitie amd
T ruch shali Bave, o addithae o i bl 3oavers veeted B it Dy this ach, i
Fadberwn Fcg P 04 .

1. o have perpelual snoeession,

sty e amd Daosmal in the pmone of rald di-lrict,

B Vo adegd i wnl,

4. To aeguipe by graut, purchass, youse, 240, devlas, candract, emnlemnation, eon-
straetivn, or otherwhbe, aml e hobd, wee, engey, ol Tt Qispase of real mnd
prrsal property of every e, Snebndingg Lassis, sirainpes, twktdings, vizhlx-of-
way, casenienls, sl privileres, amd b consteaet, reaindaln, alier utnl opaeeale any
awt 0l wogks or grosepants, within or withenl e disiricl, pescsary or projier
to strey ol ey of the olderis or pairjeres of thit aet s cotivenicnt to the ful
etk of [l powers, amb e copiplete, extend, wll {o, aler, remove, Tepair or
ol herwis Tprove oy work s or finproveaseals, o property wergribred by B0 oo
fhinrizeoad Ty iz wbe

s e eontrol T floced amed storin walers of sakd A<ttt gud the Poad and slopm
wileres of stremias that hove theke saprees ot caid dl-trie, bl which stoeams
Pkt Sloewlwsboes theresl flow ity vald Al-tEet, atel to coperre saell waders for
Torpefleiad el merdul prvposes of sobi Misbiin | by epavimtine, = inrive, petainine and
chu-dme Lo poerolile faite tlee roil within ue withemt ruid di-teiet, oy o e oF con-
porve ahy nter all op ang of sl waters siwh panetied fretn ddagmanse fromm s1eh
flaerd ar soem sgeers The witleesenres, walersluals, harbors:, pudidle sy, Jife
aml property v caid distelet, anal tlin wateroomtors ong-ide of Muedistelet of steeants
flowdaer dudu (he A tiet, and b presenl waste of waler o dirimtion of the waler
sty Ty o0 pxportation of wotop From tahd dteht, and e eddain, rotain and
rorluitn Meainaee, torm, flood ok oiher waless fur boneficknd wse i sabl distelet s
proviled, dhad sl letsee in this et e duined Jhat natterbss the enpeyTng ond of any
phan of hypravetnent, the paepen of which b or fhe effen wf which will e, to take
wiler which fgows tnany waterstuad jn bl dl-brirl a1l tramspost or sott pnme for
wst anywhere pal<tle of dhe di=tried wluen i weseber el of auy pravel ledds within
the Qistelel 15 belaw 1o amrueal level and saelp wales cralil repsauntiy he gerd (o
replenish the woter tevel ol saviih crare] boalas punevided further, it none of (he
pruvisians of this net slini paeelide e pxereda Iy any ather polltieat sululivision
thal sy Ruw 63 hevealter exist, wholly o W parl. within the d=trisl from exer-
elaing Jix powers, altlusizle seich powers WAy L of the =nane paliuee 29ddio powers of
sald Alsiriel. Any gneh otler qedien? abaRrvision may, Ly wrilien agroctaent with
the al<drdet, provide for 1w o, or it wse, of praweriy or fucikities th whiek any
gieh other pelitieal sutadivi-Ean s an Infeeesd, oF for 4L wee, oF Joigl use, of projr
eriy o facilittes in wlilch Faid distried has an intere-L, .

6. ‘T'o conperale and to aet in eoninnefion with the ®taie of Coliforuia, or any
of Ite cugineers, officers, Tl comntacinns, depariments ap azeneies, or with thn
govormnont »f (he Unitdd Stutes, ar any of e engineers, fRnTsLuards, coumnis-
pions, drpailiments or pgencles, or witie any puldie or private earparal lon, or with
the Tounly of Santa Yiarhara, in the eon struction of any work fop (he controlllag of

“fload 6 SIOCIN RAIGES 0L OF TEOWING Inke saud distret, or lor fhe proteenien ol Ine ov

propeety thorein, o for the puirpna: of conserying snid waters fog beneflelal use with-
§n =i distedel, ov In ang ather works, aels, af plorphacs proviled for herein, and to
adupd i} eanry ouf avy definlte plin ap kywhee afwock fus Ay muls purhose,

7, Lo earry on Iechnleal and other avestisations of all kinds, make mea<ires
nients, eolleet data awd make analyses, ptusdios, and inspections pertpiging ta water
PPy, wiher tighis, contvol of storm et amd flomd: and tse of water, otk withie
vl withent. sald dislrbt, ol for suth purpeees i dislrict sl e the rizht of
necerx Ahrough Hs anfhorized meprecenlatives to b1l projierties withiln sabd distrlet.
Whe disteiol, 1hrotgh Js anthorioesd ropresentatlve:, ey erloe NPoR ruechi Linls and
ke exuabradlon surveys, and pnge Mwepeeri,

V'ﬁe:ber Code Appendix Section 7he5 1s amended




()

& Yo ouler upnh oy Lunl, to make sieveys amd Toente the pecessury warks of
fmprovement and e Jives for channels, cowtoils, eanals, pplines, mulways awld
olbier vl nfaway s G aoqilre by Jorelaee, hae, oonfrae, eandesnuation, gifh

* dovise, ar ofher Teal aeeoms 011 Tnseds gt watee gl woder riztils and ofler property

essdry o conveniont for 1he canstenetion, weas, gapply, moieieaanee, sepale and
fnprovensent of salil worka, Inehuling works copstreaeted amd being ropstenetnt by
privitte swners, Tt Tor resereeies for sbams of Beeessary wieler, sl all funesadry
appurtopanees s fo enler Jnbe condeact and prreemiept< with, amd do any aecis Seoes
gary or propor for (e performies of any snel eontracts and ageermeils with the
Unitesd Etitis, or nie stals, eomdy, distrlel of any kind, gmblic or private oF mnnici.
pat corporation, tenetiGon, fieny or idivigeal, oF any maaler of then, Five 100 jodnt
neguisilion, cotstrietlon, leasinn oswneeshipy, di-pee-ition, wee, Htmanemesl, dalnte.
nates, Fepaie or operathn of any vights, Goris or otliey properly of n Eind whirh
miglil be Banwlolly peguived or cwoed by the diteier s 1o aoguive U riehit o stiee
witler bn oy pe<orvolrs, we Lo cavey aoaber thearsh aoy canal, ditele er varduit nnk
pwhed e e Fottod By Hles dictriel T b zrant T 80Y owiler ar heses the rizhi to the
wee of any waterp or Fixh! bo slare seh water o any pecopvelr of the slrid, o 1o
sorry s waler o any tuonels, ennal, ditel, or comTill of the distrkd; o
ooy Bl 90l abs sy aeds poecnstey s preqeer for e ferfurmakee of nny aabes
Bt with asty atiicl of sy Ll pi e op private parparstTon, ezorjalinh, firm or
fncdivibnat, o sny paber of tem Tor (he Doy o delivety o any wiwdy ali~eriet,
corporatlan, n® aeisti, Cicme e dndividual of ahy waler rletit op wnter prmied,
storedd, pppeoptinhsl or stheoreie seguied op ceeaend, Sop e wee of the di-triet or
Tor e purpiesr of exohaning e saine Par cothier wither, sater $ieht or Wit <u)gule
T exelitnee for witter, wiker of wudne suppty o b delivered to sobd dsteive Ty the
wther party lo rcahl soeeemenl,

B T inour Bnedehbsdeezs ol Ly Bsape Tanels 3o the gt Yeraiin provhlod,

0. To eanse taxed o feorssaends G be Jevked pud eedbeensd Tor dla purpao-e of
paing any onizatlon of A diztricl, and o Geey ent. sy oF e pgpesrs of this
net, d1 the manner heeeteafter paovided,

31, Mo make eantruct, and lo smptoy Iabor, and (9 do all ol noeessary tor
the full exetvise of all powers vestod i sahd disteiet ov any of (he offieers shoggel

by e,

12, o excrvise the il af emducet dawmahy, ciler within re witiinal sald Aldeiet.
and i the mauner peavided by Jaw Sor 1l eotdenmnating of privete paopoaly for jub-
Lo use, (o Lln any Jropaerly Leesoey tn cafrp—ea? ) of the abjocis oF pHrpo:es af
ihis not, whether sueh peojeriy Le abren?y dusatad f e peidle Gse hy any Ji~igiet
or other pulille corparatinn, or nzeney, of otherwioe; providod, egoever, 1hat she
disivicl In exerclsing sueh powor shaid br aditition te theedemare for the taking, in-
Jary, or destruction of prajeily, al=o pay the pst ol retmyal, reconstruciion, o rop-
catian of any klrneture, railways, malw:, pipes, condults, wires, eable, pales, of nny
public utitily which Is required to be mevnd fo A neay Juealbna g and rovided-Fribee,
tnt notwilhalanding any oiher provision of {his act o by uthl T, Yo properly
shall be Gihen undeza 5t Is taken upodn a findisg by a eoovt of compelekl Jurl=Atetlon
that the Laking is for a more nesessary publie nze tlan that ia whirh it has aleendy
dcon appropriated; and provided further, that ko vizht shatll exlat in sghd divirlet #o
inke by proceeding: in coinent domakn any propory, e T waler rizhis, spproe
printed to public use by any existing ¢liy nud coundy or rmndeinal utithy district.
e dislelel shall also have and mmay exervise the rizht to eandenm iy oxinting
works or Improvements in sali diztrict or almugs slreatns flowing inte *ahl dlsliict
now or hereafter usnd to control fload or xlorm waters, of 16 canserye sl fiwod or
slurit walers pe 1o prolect iy peoperly in sobil district or sl strenins Mowing inln
wafit Aislrict Feomn e From swed flood or storm walers, aud | 1= Twevehy (eetanal
it ther wee of The property, Tads vighibsal-wag, fasetents, or mialerialy whiteh nay
be eomdemaed, taken or aparapeiated mnlee e provisions of this net k= 8 publie g
sabject 1o the relation ad contesl of the stale o Ow paaeer preseeibed by law;
provibyl, ovever, hat puthing iy 1his act entilafieal <hall Iny adeeted 1o aulborise
ksl distpict, or auy perse or persutes 30 divest the waders of any river, vavek, slecan,
fridgation system, eanat ar Aiicl, or the waters thereof or ekein Nhlvss Culpe -
tietr thorelug T first provided in The monser prreserilesd by e,

T power of emiuent doniain vested in the di=trict sbadk inchode 1he power {o 2ot
Qetn dn Heeganic of the dixirict either the foe shuph: or nny Jes=er csfuds, casement,
or Interest § gy ted progerty which the Teanl of direclers of 1he distriet by resaty-
Hun shall dtoridne b3 weessary for careyine ot e parjases of thix geb,  Bach
resadution, nelopied Ly o fwo tlnks vote of all s members, skt Lo vouchiuive oo
disee of ol of the Tallowing:

{n) s puilidie wegesslty foe e propo-ed pubidie: lgproveinent,

{9 Vhe piogaerly oF progerty inteasst being aapuiee] i poressary for (e proposed
petdle ner,

(0} Bl propee] puoddic improvement s pliviiinsd or focsebrn] i 1300 maiiwer whih
wilk dar seatupertihde with Hee pevates] pattlies ok susul thar foast privade jarys




o

)

F Wietnwer real puperty whieh is deevalol fu oe lodl P >otise alher pullic or uasi-
Publie ws = peguinal by the district for any Jrarpeee thoriad By this act, e
ekl oy cowdemm real projerly adjaoest vento o s s Bntedinge vivindty
thereal (o e exclinzal for the real oty so peyguined By b alisiriet, -

Nefhing bn Ahis acl cortainesd 2hall e caetetaad a5 i any way alfwting: (0o
phenary pwcer of any ead-lim: city aml coundy or mnmivipal stilicy district o ol
distedet o pablie sgeney o provide fur o walep supply for sacl sty and county we
BEmtivipal whilty atistrict, or as wffecling the abialnfe wentrol of auy pavgeerilog of
wich ety aml oty or wanivipal Brting Qi-triet s sy for such water supply
awl arthbigs bensin cottaimed bl le conctroed a2 veslje aty janrr of eunteel
over s pogerties bk aeh Soata Barbara Connly Fhnsd Cantnal gl Water Ulistse
srvathan TH<teqd wr i any sl r 1thenaof, or in Bay pusraorr pefeeet to e his el

Alzbvasibonever-a-pari-snly=ef -a-parecl-io-roquired-dy-the
S404B404 ~F02 Ay - JurPpess ~avshori 00l - by - thid 00ty -ani~thgstiahbng

hespsfyctnd -the-sonsivusiion-of-the-puspeced-publia ciugrensnont

Shereeny-vili-interfere-with-reassnsbie-asesss-So-the-vemniadary

| emrhiheethervise-eause-substantind-danage-te-the-repatndeny-ae

Shsiriet -y ~sendanny -purehnse y-or-ot Mervise -asquire-tha-vhgle
Jaretbonbedgpi-tndonny-sail-ihe-remsinder-or-csnchange-Ajs-anns
for-oler-preperiy-required-far-disiri ot -Jurpesssv-~Gry-in-2ieu
Wm-m—uw,
irehasey-or-othervise-seguiro-an-snsenent-for-ingress-to-and
MW,-W

amer-of-1he-dande 3
L To mate cordeanss with e oty of Sanda Darlara aon] with Iliilllil*i]billllll'-f
awd pubhe azeacie, ksl 146 ciopday Iadsar For Elae prpose, nf-duillg Flexal lull!f:ni work
and for fsge-otim: amd passing wpmin the adepraes of sdrsings: plioes poovish-al for
each propead pew sulsHvisione I 13 County of Sante Barbar,

5
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Sec, 22,

Sees G C0Te disteict is heeeby Jeehirod to be o by earpatate and polltic awt as
stich sl lueve, e adibilieon to the olker Ptwers vested in de by this act, the fulow-
ing powers;

1L Wo bave perpolial existenen.

S Mo s min] e osued in the bame of the $svict,

A To addopt o seal aod aber ool plidisure.

o Wo negiice by grant, pueclase, lease, gifl, devise, cantrinel, coodemnativie or
athersize, aod Lo Jolil, e, enjoy, sell, lot, and dispose of rent and porsonal property
of every kinlh, inchiding Lande, strmtures, Traibdings, righis of wuy, cascments, nl
privileges, exeeptimg water vights owned by o pablie corporation or ageney wilhout
ther cotisenl oF sieh publie corprratin oF aeney, athl 1o oendstemet, wainiain, alfer
aned operate any snd nll peojecls of works of hnprevement, within or withont the
ehistriet, hersenry op propes to earey ot ahiy of the alifoets ot purprses of this ant,
or couvierient e the full exercise of jts pewers, aid 4o construct, complele, eatewld,
arld to, oler, relioave, roemstruel, ropair ot ofLerwise Hpreve any projects or works
of ilprivercal, or properlty aepniced by IE ax i bvized by tids ek

S o control Hie Hood aand storamn walers of the b ricl, aml L Ll aud 2lopm
waders of stecams Hi Dive their sonree onishle of tie districk, Lt which $teeims
aaul fhe flad waters thersol fow into the th=trict, mnd fo comserve sl walers for
beoeficial wd wseful purpses withio (ke distoict by retanding, spreating, steting,
relaining amd cossing the same (o perepdale infy the soil within or witht Lhe dis-
Lrict, ar o save ol eonserve i aby watiser all or any of cuch wabers sed protect
fran danugn: from soch Hood o stoce widers Lhe watereanrses, walersduals, poblie
Bighoway<, Wi amd progesty in snid di=teie voprovided, theat water riglils now oxlst-
Aoy, pultie or privare, 1w nnf teetehy taken or damamsd withoul compesisgtion @ (vl
Yithal fartloer, that vobe of (e provisions of this gt shall in any mahaer Hmit or
prochieds the fufi esereia by any canuty, cily, Qixteict, praldic or unteipnl aulhiorily,
MeUTy or enrparathay or nny politieal subdivision et may new or hereuffer oxist,
whally ar in part, witldn the disirict fom exerelsing any of s powers, althouzh
Eacl beoof dhe s mature s The gowers of e disf rict, Any suele odber pulible
CIRY By, T wrilten agecoment with he disteiet, provide far the aee, or Julnt use,
of pagw ey or Incilities in whieh any sueli pbsr prblier etlity Das an interest, or for
the usey o Juinl wes, of prepety ar Faeitities i whicl e dislvict hns on Interest,

6. To cooperate it be ael i eowjuselion witle ar eendpiimle fods to, the LUnitod
Sialed ot the Stafe of Calitornia, or any of theic ingineers, officers, boands, eomtuis-
slons, depariments or amencies, o0 with any public wr private corporation, or with
the Connty of San Diegs, or with any publie ngceney or Jdistrict, in the eonstruelion
of any projects gr works of imprevement for the corlvolbing of fload or storil wators
of or flowing lnto the {EHstriet, or for the profection of life or property therein, or for
the parposes el conserving saidl wiaters for tenefeta? gse within sahd district, or for
the protection of beaches aud sharelings from crusion, nr for Hie rostoration of
beaclies amet slm:‘ulin_e.-:, or Ut any other works, nets or purpoises provided for hervin,
anet to adopt and catrey out ang definite plan or system of DPtaJoets or warks of ine
provement for any such puepose; md to onter o, and to e any and all sets
heeessary ot propor Lor the peefornane of, any azreciwent wiliy, Dr neo SEArY bu
comply with any aet of aotherizstion of, the Uniled Statex, or any state, county ar
disteivi of auy kim!, or Hevessary amt propee far the performanee of ANy agieeuient
with any pdlic op privife eonrporation, associalion, firm or individazl, er yuy
l]IIHIIM.‘.l‘.U[ tHwm, for 1l jujnt Fianeing, acguisition, constraet inn, leising, owneesdip,
disposition, use, HEARGZUCRE, Wainte e, vepair or operition of any rirlis, THras -
ety or winks of improvenent, ar atlpepe iwnperty of auy kil wihivh migzlit bo Tnwe
fully ueynired or gwned by thie distreice.

7. "l'n nmn':irc the right o store wider fn MY Te=CEveirs, or o curey water LTI
Any eamal, ditel or cantuit nnt owihdk by the districr, and to gLt 1o nny puersan
the t'h:hl_iu GLPrY Aty waler owned Iy suach bersat thronzh any tugnel, eanad, it
of conduit af the (i-triet; provided, that the ddisrict =l not aeguite any smel
Fights Trogn o mamicipality or public waler aenucy or di<ivlet otler Hina witll the
consvnt of Kych nekicipa ity vee publio watop weney ar disteicet,

#  To curvy on teehinien] nnd other e tzations of off Kineds, wmalie fesisie.
monts, eollect Aala, sl to mnke alyses, studies, paud inspeviions perlaining Lo
wader supny, wiler righl=, Greal enrrents, fidhiz, evasha, conirel of Mloaods, asl tse

Water Code Appendix Section 105-6 is amended to read:
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of witer, and to wle snevers, sbadhes, ad neies el plate rekative to the loeation
6l mecesuiry projoets and works of inprovement inclding but uot Tmitod (o s,
levies, chitnnels, eaminits, itk by, pipethies, rambways manl of her rigl=-ol-way, umd
relatlve lo the aeqiti-ithn of Land-, or inderesds Hwreln, amd wlher peoperty : pro-
vided, that the forvguing Inrwers guay e exerei<ed by the disteiet fo (e oxeent e
sary te accomplish the purpases of thiz acly wred further proviowl, that the listriet
has the right of seeess, am) by ender aguat any Lauls withlo or witToont (he olise
trict, Irvespretive of the owrership of such knds, with or withent 1he [ WG TS )
of the vwhvr of suel Linds, in orier to serontplisl Uos aets aatloriznd by (his soe-
tion, er any of them, und such enlry by the distelvt or by §is nathorinel rofires
Beubntive shall nol constitinte, nor give rise lo, any cau<e of action in favor of the
OWHLE OF 63Ty of silel lad exeepl fur Injuries resulting from wegligenes, wanton-
s, or malioe,

Whenover o project or wark of improvement Iy euntemplaled dne consideord ion
fhall be given e e seation of exIStiS Fowage nes an? (o the pssiblis st inms
of futnre sowuge Maws, amd s slistriot shall salteit (he reconomendad lons of pnblic
rewage disporal pgeuchs e order (hal district Pavilltivs by e Tocatml eptrilahly
In tight of sueh sowags lines,

& To incur Indehlodness atel to e bondds in the manner heveiuafher nrovided,

10 To eausa tuxes or assecaments o be kevied gt collectend Ter {he purpose of
paying any obligation of (ue distreict, nm? o carey ot any of the purpeess of this
act, in the manner berelnaficr provitel,

M. To make contracts, to employ lalior, Lo criploy expert appraiscers, eonsullants
o fechalenl advisors and assistants, and Lo do all aels neocrsary for (he Ml oxer-
oive of atl powers vested by this net I saisl (isiriet or hoany of tha officers thereol,

2. The disteiet has and vy exereisg fhe right of coniuent duwnnde within 1he
Counly of San Pleggo, either within ve without (he disteiet, novl e the manbee pro-
vided by law for {lie condenantion of private nreperiy Tur publie nae, to lake uny
properly peccs=ary to earry out any of the ohijecls or purposes of (Wl e, Wik e
such praperty be already devobed o any pablie wee by any distrlet or puldic [ TIJT
ration or ageney, or otlicrwice; provided, hewever, that e (isiriet in excreising
such powes xball in nddition ta (ho fasnge for the taking, Injury, or destenction of
pioperty, also pay the cost of remasyl, recobsiruction or relocation of any slrisdare,
Mlbreass, malne, pipes, conduits, wires, enble, pules or other proporty of any publie
wtiliby or publie enrporation or dlsipiot which is roguised 4o be noved (0 8 now Jocas
tion; aud provided furtler, that A withstandlag any pravision of this ael or iy
other law, no property shall e trken upless it I= takon wpah  fhuilng Ly a court .
competent Juristletion that the tnking Is for o more noressury public nse than
te which it Iins already been appropriated ; and provided further, that uo vight shull
exlst in the district to tuke hy broceedings In emlnent dommie sny water rights appr.,.
priatod b public use by any existing mndeipal corporation, water dlsteict, or oly.y
public agepey, The dlsirht shall al<o have Uw right to and may condlenin, withiy,
tha Comniy of ¥an Dicgn, any existing woaiks or itprevomeonts in the distelet or Mlong
wicesman flowing tnto the listriet now or hercafter used ko control flood or storm
weuters, or to conserve such flood or storm watcrs or to profect any property In -
distriet or atong streams flowing Into He Miatelet foom damage Trom such fload ap
sbwpn waters, or to protect beurlics o sherlined Trotn eroslon of 10 Tosiore sucd,
beasbes az shorelines, and it s hereley decinred that the use of the pEoperty, anis,
Tiehtuof-way, ensements or muterinls which may bo eendewned, taken or APPrOpt.
aled wador the prosislons of this act % 2 hublic use suldoot to the repulnties amp
conteal of the Stute of Califurnin n (e nunre poeseribeal by law ;. prerided, how.
exur, that nothing in this net contained shall be deemnd te nutharize the disleict
O ALY peraoh ti divert the waters of any elver, ervek, steeam, Irrigntion Ky Ak, Cnn:
of diteh of the wnters thereof or thervin unless compensalion Horsfor e flrst pr
A in A manner preseribed by Taw,

The power af ciminent Jompin vestadd e (e district «hall Inchude 40 power to con-
bt doe dpsr antne of Elie district cithor the fee cimple o2 any losser cstate, casemont
or Antercst e any eval praperty which the baard by resolutlon shall geformipe 15
necesxnry for earrying out the purpsees nf this net.

Refore peopeety onn he token (b must apponr:

1 “Phat the use to which it is to e agplied dx a wee aethordeod by this act; ana

L That dhe tuking s Mivssary to such wae ) provicha?, whea the board, by reso-
Btiany Rdopteit by vale of Iwo-Uhimds of uil its members, bas found amt determined
that therpublic Inferest nug fircessity reguire the aceuistibon, camdenction or comphe.
o by dhe distriet of some prolct of work of imprrovenont, nanl (st the property
dosecthed? fn syel resalution Is teessary theancor, sucly roswislion 2hall be canely-
sve evldfvmeo:

(a) oF thwpyblie nevesslty for sk proposed project or work o depirgveesens;

4} (il anebe property §x noeoviary theestor, and

(e} Wat such prapessil praject or work of improvement iy plapms] of Ineated in
e mannes whlch will be mort eampatible with the gresdest publlc gosl, and the
Jenxt yerivate bijury: provided, owever, (at sahit pesolot e shall not be such cou-
cludlve evitdenee In (he ease of the 1aking hy thw Jistriet of proposty located swbuiide
of A bewwicapinl Blis (leneof,
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Vhenever-iand-is-so-bo-condonned -by-she-disirtet-for-nny-of
Sho-uses-ani-purpsses-pernitsed-by -awy-ani~she-tahing-of ~-a-pars
ef-a-pareel-of-iand-venid-ieave-bhe-remninder-theresf~-in-sueh
sikna-sp-phape-epr-sendivion-an-to-require-jhe-distrieb-to-pay-in
esmpenstbien-for-vhe-baking-of~such~-pars-an-snsunt-oquil-so-sis
fatp-and-reasenabie-vaive-of-tha-vhoie-pareselty-the-ressiition-of
he ~hoard-may -providie-for-she-jating-of-sho-viore-of-sush-pareel
and-upon-ihe-adoprion-of-any-sueh-rensiviion-ti-shaki~be~deamed
aeessary-for-the-pubiie-usey-vonefity-safotyy-sosnonyy~ani
gensral-veifare-bani-the-dinsirist-asquire-ihe-vheie~-of-sush-pay-
atdv

Wihenever real paoperly whith 15 devated 1o or Lell for some ather publie or
mms{-pm‘rlic use [z roquiced by dhe district for any praerpiase and horised by this act,
the disctrict may eondetny vel seaperly milincent theroto or fn (e fnnddTate vicinity
thereof to b exelinezssl for the real property s reivead by the di<tvict,

Nothing in this net coutaiinal shall be constryumi gs in‘mu- way affecting the
Henary power of nny oxisting wunteipal corpogation, water distreict or ofler pulilie
agency providing water to the publie of as affecting the abselote conuteol of aby
hraperties of such mmicipal corporndion, water distric) or mblie pgeney necessYy
Tar sueh water supply, and uolhing hersin cortabied shall be construed as vesting
any power of control over suell raperties in the district or any efficoer thercof, or it
any person referred to In this act, oxerpt 1o {he oxtonl conscnted thereto by snch
mumieipal corporation, water district or public ugency.
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Lk To plan, Improve, operate, malutiin, ard Lkeep in a sanitary condition n sys-
tem of pulitle parks, playrrouris, begeles, switming arises, mnl other Faeilitios for
pubitle recreation, for the use sud enjoyuwnt of afl the rhiobitauts of the dist rivt, n8
an ineldent to the enrrying ot of the prjects and works of Improvement of the
district and on lawml aequired or wsel for the Tlosd coutrol, dralnage, Leach ore
#horellne eroxion contral, or water cumservition prarposes of R aet; o constract,
mainteln, and operate any other amuseinent or vecrentional faeitities on such {ands,
Inelnding plende grommds amd rquipnient ipeidental thereto, bathhowses, golf eolrses,
ternin coatsts aml other speeinl amnseients amnd formns of roereablon; to fix and
collect reasonable foes for the use by the pablie of aty s1ell special fueilitios, ere-
lees or cyquipment : and to adopt suek rifes aadd regalations as i the dizererion of
the Loarl are Beersfary to the onlerly opecation anwl comnteol of fhe st byl
public of swh Ml and facilities for revreational purposes;  pravided, however,
that the distriet sbodl nat, for the P HeeS specifisd i Chis sodweclinn, indorfors with
the control or operation of any existing pahlic park, phayzrenn, beaeh, swinming
aren, purkway, roereational groand, or oty publie praperty, awned or controdlisk
by any othee dstrier, oy oF minteipal escporation, cxeept with the consont of
the poverning bady of suel disteict, cournty or rmunlelpal corparation, and upon sueh
ernis as may e sadunly agrecd upon betworn e bnand aned such poverning aaly
o} fuether providl, s no sucl recrealioual fellity sholl he extalillshed @ any
ity or {n the unincorporated tervitery of & couniy withont (he consent of (he pov-
crniug by of soeh city o eounty, awd farther provhied, {hat §f any sl peeres-
thonal facility s loeated wirhin the unincorpornded tervitory of a eounty thon that
ey, oF IF any kel rsersudiomn] TaeHlity ks Invated within the eorporate limits of
any city then that city, by resolation duly pasast by the gaverning lienly af sncle
Coltity of clly, may assnume (he Rrabdgenent ol oeonteol of sach Ferent foke?
faeility, in which event such comnty o eity shall extaldish and colloet tondiserimbn-
Lery $ees amd eharges for the yee nf sueh reervational facitity pnd may estabiish
ridost sesd pesaladians pertainine to syl reercatlonal fucfticy, and the rounly ar city
ey <hodl disdioet frenn sucl Feos and ehareges an amonnt affichal te pelglsimse
the conuls or ety for the oosts aml AX{nses lnearral in soch management amd con-
frol of wieh secreationgl Giclifiy, and sl pay ever (o e dtistedet, e use for
Reneral districd prrposes, all money collreoted 1 oxenss of the wmeunt necessary
Tor &yl reimdmesement,

M. Tae puwers herpin granied slal] inchle Hue betign, Gastraction, ar malnte.
Rk of any leveos, seavalls, groins, breakwutlers, Jeitios, ontlels, ehannels, hashors,
baxiun, or other peajocis or warks ot huprevensiat perdsiniug thereto for the protee-
i of sloreline or beaeles,

Ti Te lease, ol or dispse of any property or interest thereln whepover, ba
he Juduenl of the boand, sidd praperty or sabd Tntepests therclu nr purt 1lopeat
s mo fogoer pguinad for the povpiescs of T disteict, ur moy b Jusadd for nay
arpbr wilthout bnteeforing wilh the use of =ach prajerdy for the pgrjeeses of the
shstriet, nmd to pay any contpuensadion ereelyee uerolur ko the gpenersd Towd of $he
ntrict and use (he same for the imrpo=a~ ol this ] peevisked, Bowever, it
othing Lotein contalned shall anthorlze the boget of Uy afficer of il district to
sebl, Jeuse ar atherwise thispae of any waler, water righ!, Seeeweaip spaee O slorgpe
wapily or any Inlerest or sp thierehn, exeept to peehlie agonecios fov reercations(
PLAVECS OF CXerpt i berctofore prorvided e sabseciion 6 af this <ertion, or exovpl,
W the discretton of (he bound, a8 ks noeessarily Incidegptal to the arcainplishunst of
the purposes af this act or to (b prldin welfare;  provided, bowever, that (hm
didriet may gront and convey (o0 the United States, or to any federad ngeuey au-
Huarized to aceepl and pay for such jand or interests in Landd, all hwashs nned Jnterests
in L, mow owned or hereafter acipuirel, dying within any channel, dat, oF reser-
veir ite, or shoreline ar hicac, fprovadt aud consiracted, I wlinte or {n port, with
fuderal fwnds, upon payment to the distelet of sums aaivalent to actual expesdi-
tures le by it in sequiring (he s and Btevests 1n land so ronverdd, atel
improving swell Tands and intevests in 1o, deemed reasonalde In $he discretion of
e bogrl

16, Te grant or otherwizo convey to connties, cltiea and #ountles, cltles, 1)
Btate of California or the Unlted Stutes cascmonts for stroet and kighway parposey
over, along, upoi, In, threugh, neross or under any real propotly oweed by the
district.

17. To remove, earry away and dispose of any rubbish, trash, debxls, or other
Inconvenient madter that may be dislodged, teansported, conveyed, or tarsed by
means of, throngh, In ot along the works and structures operaled or mointained
Fercumider and deposited upon the property of the district or elsowhere,

. Notwithstanding any provision of this act, the district shall not have the
power Lo eompcte with water selling or distribution ugencles, althor public or. pri.
vate, by zclling or distributing water to consumers for damostio, agricultural or in-
dustcIal use; provided, however, that the district shall have the power to scll to
waler agencies, elther publle or private, sueh surplns woter a4 #Hlay pepsmainto,
(Blats.1068, 3t Ex.Soqs., ¢ 45, P 863




