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9/17/69

Memorandum 69-109

Subject: 63.20-50 - Evidence Code (Recammendation to the 1970 Legislature)
At the last meeting, the Commission approved the substance of the
attached recoammendation. The staff was directed to prepare the recommendation
and send it to the printer, subject to its being finally approved at the
October meeting. The reccmmendation iz attached in the form in which it
went to the printer. We will not receive the galleys in time for the October
meeting.
The only significant gquestion in connection with this recommendation
is the provision relating to res ipss loquitur. A considerable amount of
material relating to res ipsa was included in the material distributed for
the September meeting. The Continuing Education of the Bar has just pub-
lished a book which contains & very good description of res ipsa loguitur
which is in agreement with the Cammission's recommendation, The pertinent
portion of this book is attached as Exhibit I.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memorandum (9-109
EXHIBIT I

EXTRACT--CALIFORNTA RONPROFIT CORPORATIONS 260-26L
(Cal. Cont. Ed. Bar 1969) -

IL Res Ipsa Loguitur In Suits Ayninst Hospitals and Physicians

1, 1§7.91 When Applied

It has been stated by the California Supreme Court that “as a general
rule, res ipsa loquitue applics where the accident is of such a natuss that
1t can be said, in the light of past experience, that it probably was the
result of aegligence by sumcone and that the defendant is probably the
person who is responsible.” Siverson v Weber (1962) 57 C2d 834, 836,
22 CR 337, sce also Faulk v Soberanes (1961) 56 C2d 4686, 4170, 14
CR 545, 5417,

‘The conditions that appear to be required before she doctrine may be
applicd are:

(a) The accident must be caused by an agency or igstrumentality over
which defendant has exclusive control or the right to eontrol, or that is
upder the sharcd control of defendant and a thisd party with whom
defondant has responsibility for plaintif’s safety (Ybarrg v Spangard
{1944) 25 C2d 486, 154 P2d 637).

{b) The accident was not due to any voluntary action or contribution
on plaintiff’s part, which was the responsible cause of the accident (Zeni2
¥ €oca Cola Bottling Co. (1952) 39 C2d 436, 247 P2d 344). The
attorney should note also in this regard the recont caso of Vistica v
Pegsbyterian Hosp. (1967) 67 C2d 465, 62 CR 577, 1o the same cffect
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TORT AND CONTRACT LIABILITY - 8§19

" 45 Zentz that even though the accident was due to plaintiff's voluntary
conduct, plaintiff is entitled to the benefit of rcs ipsa loquitur if the con-
duct is not the responsible cause of the accident (in Vistica plaintiff's
decedent was a mentally ill patient with suicidal tendencies known to the
ward personncl of defcndant hospital, who cluded them and committed
suicide by jumping from a window); and

(¢) A probability that the accident was negligently causcd mast arise
as a matter of common knowledge {Davis v Memorial Hosp. {1962) 58
cad 815, 26 CR 633), from cxpert testimony (Seneris v Haas {1955)
45C2d 811, 291 P2d 915; sce Quintal v Laurel Grove Hosp. (1964) 62
c2d 154, 41 CR 577), or from cvidence that the accident concerncd
rarely accurs when duc care is used, combined with evidence of specific
acts of megligence of a type that could have caused the accident (Clark v
Gibbons {1967) 66 C24 399, 412, 58 CR 125, 134).

The application of res ipsa loquitur to malpractice cases generally has
been criticized, Rubsamen, Res Ipsa Loguitur in California Medical Mal-
practice Law—Expansion of a Doctrine to the Bursiing Point, 14 STAN
L Rev 251 {1962).

When all three of these conditions exist, a presumplion ariscs that the
accident resulted from a lack of due care. For an excellent discussion of
res ipsa, sce Witkin, CALIFORNIA EviDENCE §§260-293 (2d cd, 1966).

Ybarra v Spangard, supra, ustrates a drastic. departure from the con-
cept of exclusive control when res ipsa loquitur is applied in malpractice
cases. In Yharra a patient had received a traumatic injury while under
anesthetic in surgery, and the court applied res ipsa loguilur against all
doctors and hospital employees connected with the operation. Although
the decision was itself predicated on the patient's unconsciousncss, it was
further explained in Gobin v Avenite Food Mart (1960) 178 CA2d 345,
2 CR 822, ashaving been based on a special responsibility for the uncon-
scious patient that had been undertaken by all to whon the inference was
applied. For a criticisin of the case, see Prosser, LAW oF Torts §39 at
228 (3d cd, 1964).

The broad application of res ipsa Joquitur in malpractice cases has
been explained by reference to the alleged reluctance of one physician
to testify against another~—the so-called conspiracy of silence (sce Salgo
v Leland Stanford Jr. Univ. Bd. of Trustees (1957} 154 CA2d 560, 568,
31_7 P2d 170, 175)—and to the consequent necessity of smoking ont
evidence that the defendant has or can get. See Prosser, TorTs §40 at
334 (1964). 1t is the authors’ opinion that through the development of
sxpert panels and other joint mechanisms by medical and bar groups
this relation has changed. It must be noted, however, that many plaintiff
AMorneys believe that the reluctance of doctars to testify against ench
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§7.9 TORT AND CONTRACT LIABILITY

other still pessists. See Clark v Gibbons, supra, 66 C2d at 416 n3, 58 CR.
at 137 u3 (concurring opinion of Tobriner, I.).

The Cvidence Code's provisions on presumptions and inferences dy
not refer specifically to the doctrine of res ipsa loquitur, Thus thers is ny
cxpress indication in the Evidence Code whether res ipsa loquitor is a
$603 presumption {presumptions affecting the burden of producing ei.
dence) or a $605 presumption (presumptions affecting the burden of
proof). The California Law Revision Commiission recommended to-the
1967 legistature that the Evidence Code be amended by adding §646 1o
clarify the manncr in which the docirine of res ipsa loquitur functions
under the codc's provisions on presumptions, The proposed section reads
as follows in 8 California Law Revision Comm’n, REPORTS, RECOMMEN.
DATIONS AND STumiis 113 (1966) (sce the Commission’s comment oa
114-117):

The judicial doctrine of res ipsa loquitur is a presumption affecting the
burden of producing cvidence. T the party against whom the presumption
operates introduces cvidence which would support A finding that he was aot
pegligent, the court may, and on request shail, instruct the jury as to any
infeggnce that it may draw from such evidence and the facts that glve rise W
the presumption.

Although the legistature did not enact this amendment, its language is
apparcntly an accurate description of the twofold operation of the
doctrine of res ipsa loquitur under the Fvidence Codo—a$a presumption
and as an inference:

(a) As a presumption, Under the Evidence Code, a rebuttablo pre-
sumption that is not expressly classificd must be treated as & presumption
affecting the burden of producing cvidence if the only purpose of the

mption is to facilitate the determination of the particular action
{Evid C §603), and as a presumption affccting the burden of proof whea
its purpose is to implement an extrinsic public policy (Evid C §605). See
Commeni to Evid C $602 (courts must classify presumptions by these
criteria). By this test, res ipsa loquitur appears to be a presumption
affecting the burden of producing cvidence. Moreover, the previous course
of California decisions secms 1o justily classifying res ipsa loquitur as an
Evid C $603 presumption. Sce Witkin, EViDENCE §264 (1966); 2 BAJI
206-206F (1967 pocket parts). This type of presumiption disappears as
soon as defendant introduces cvidence that would support a finding coo-
trary to the presumiption, i.e., a finding that defendant was not negligeat.
Bvid C §604; sec Witkin, EvipiNce §265 (1966). Scc also Evid c
$600(a) (abolishing former rule that presumption was evideoce).

{b) As an inference. Unless defendant’s evidence dispelling the res
ipsa loquitue presumption is strong enough to disprove negligenee as &
mattes of Jaw (see, e.g., Leonard v Waisonville Commwnity Rosp.
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TORT AND CONTRACT LIABILITY §7.10

(1956) 47 C2d 509, 517, 305 P2d 36, 41), defendant’s nepligence
remaind in the case as an issue of fact. The doctrine of res ipsa loquitur
then pesmits the trier of fact, in determining this issue, to draw, from the
facts” giving rise to the doctrine, an inference that the defendant was
negligent. See Evid C §604; Evid C §600(b) (defining inference). In a
jury case, plaintiff is then cntitled o have the jury instructed on this
permissible infcfence. The burden of proving defendant’s negligence
remains, however, on plaintiff,

| 2.1§7.10] Conditional Application

- Conditional application of the doctrine of res ipsa loquitur is illustrated
in Quintal v Laurcet Grove Tlosp. (1964) 62 C2d 154, 41 CR 577, in
which the court held that in situations in which the facts are in conflict
the jury should be instructed that if they find certain facts they are entitied
to find from the evidence, they should apply the res ipsa presump-
tion. In Davis v Memorial Hosp. (1962) 58 C2d 815, 26 CR 633, the
tourt held that an instruction on conditional res ipsa should be given when
the evidence is in conflict regarding facts necessary for application of the

doctrine, or is subjcct to different inferences, and that the question of fact

must be left to the jury under proper instruction.

In Tomei v Henning (1967) 67 C2d 319,62 CR 9, a surgeon sutured
& wreter while performing a hystercetomy. The sole question before the
trial court was whether this undisputed occurrence constituted negligence.
The plaintil’s expert, although admitling on cross-examination that such
injuries are an unavoidable risk of the operation, nevertheless testified that
# was ncgligence to suture the urcier and then close the wound without
exercising any techniques to determine the condition of the ureter, The
trial court rejected plaintifi's proposcd res ipsa insteuction and submitted
the case to the jury for a finding on specific negligence. A verdict for the
defense resulted. In holding that the trial court’s denial of the pro-
posed kes ipsa instruction was prejudicial, the Supreme Court rejected
respondeqt’s contention that « res ipsa instruction would have been redun-
dant because the only negligence suggested by the evidence was failure to
protect the ureters. Speaking through the chicf justice, the court held that
by the failure to give the res ipsa instruction, plaintiff was unfairly denied
a8 opportunity to have the jury reach a verdict in her favor based on &n
inference of negligence from the happening of the accident itself.

Since most cases in which a jury has been given conditional res ipsa
Yequitur instructions also contain plausible evidence of specific negligence,
It may be useful for the defensc to determine whether the jury has found
the conditional fact(s) necessary for the applicability of res ipsa to be
present. This may be accomplisied by use of a special verdict under CCP
$625. Sce Clark v Gibbons (1967) 66 C2d 339, 415, 58 CR 125, 136
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§7.11 - ' TORT AND CONTRACT LIABILITY

{concurting cpinion of Tobrinet, J.). This procedure may be particularly
imporstant when the specific evidence of negligence implicates only one of
two codefcadants, both of whom may be held under the special respon-
sibility theory of Ybarra v Spangard (1944) 25 C2d 486, 154 P2d 687
{sec §7.9) if the jury accepts the criticat conditional fact(s).

For California Law Revision Commission’s proposed amendment to
the Evidence Code on res ipsa toquitur, see §7.9.
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, NOTE
This recommendation includes an explanatory Comment to each
seetion of the recommended legislation, The Comments are written
as if the legislation were enaeted since their primary purpose is
to explain the law aa it would exist (if enacted) to those who will
have occasion to nse it after it is in effect.
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The Evidence Code was enacted in 1965 upon recommendation of the
1aw Revision Commission. Resolution Chapter 130 of the Statutes of
1965 directs the Commission to continue its study of the law relating
to evidence. Pursuant to this directive, the Commission has undertaken
a continuing study of the Evidence Code to determine whether ény sub-
stantive, technical, or clarifying changes are needed.

The Commission submitted recommendations for revisions in the

Evidence Code to the Legislature in 1967 and 1969. See Recommendation

Relating to the Evidence Code: HNumber l--Evidence Code Revisions, 8

Cel. L. Revision Comm'n Reports 101 (1967); Recommendation Relating to

the Bvidence Code: Number 4--Revision of the Privileges Article, 9 Cal.

L. Revision Comm'n Reports 501 (1969).

Most of the revisions recommended in 1967 were enacted, but one
section--relating to res ipsa loguitur--was deleted from the bill intro-
duced to effectuate the Commission's recommendation before the bill was
enacted. This section was deleted so that it could be!given further
study. As a result of such study, the Commission has included in this
recommendation a provision dealing with res iﬁsa loquitur. N

The revisions recommended in 1969 did not become law. The bill

introduced to effectuate the Commission's recommendatiocn passed the

Legislature in amended form but was vetoced by the Governor..,
T new inelude s

fhlsdrecommendatlonhthe same provisions that were included

in the 1969 recommendation except for the provision to which the Governor

objected, Pgs}pp('/ﬁt /_/j( S&Bmf'ﬁ%’zj/
Sre SAvo |
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9/10/69

RECOMVENDATION CF THE CALIFORNIA
LAV REVISICH COMMISSION
relating to
THE EVIDENCE CODE

Number 5 -- Revisions of the Evidence Code

The Evidence Code was enacted in 1965 upon recommendatioﬁ of the
Iav Revision Commission. The Legislature has directed the Commissicn
to contimue its study of the law of evidence. Pursuant to this directive
the Commission has concluded that a number of substantive, technical, or

clarifying changes are needed in the Evidence Code.

RES IPSA LOQUITUR

The Evidence Code divides rebuttable presumptions into two classi-
fications and explains the manner in which each cléss affects the fact-
finding process. See Evidence Code §§ 600-607. Although several specific
presumptions are listed and classified in the Evidence Code, the code does
not codify most of the preéumptions found in Californis statutory and
decisional law; the Evidence Code contains primarily statutory presumptions
that were formerly found in the Code of Civil Procedure and & few common
law presumptions that were ldentified closely with those statutory presump-
tions. Unless classified by legislation emacted for that purpose, the
other presumptions will be classified by the courts as particular cases

arise in accordance with the classification scheme established by the code.

[ S




Under the Evidence Code, it seems clear that the doctrine of res ipsa
1

loguitur is actually a presumption; for its effect as stated in the pre-

2

Evidence Code cases is precisely the effect of a presumption under the

Evidence Code when there has been no evidence introduced to overcome the

3

presumed fact. The Evidence Code, howsver, does not state specifically
whether res ipsa logquitur is a presumption affecting the burden of proof

or a presumption affecting the burden of producing evidenca,

Prior to the . Evidence Code, the doetrine of -
res ipsa loguitur did not shift the burden of proof., The cases con-
sidering the doctrine stated, however, that it required the adverse
party to comé forward with evidence not merely sufficient to support
a finding that he was not negligent hut sofficient to balance the infer-
enceé of negligence ) ‘
. . o . If such statements merely
meant that the trier of fact was to follow its usunal procedure in
balancing eonflicting evidénee—i.e.,: the party with the burden of proof
Wwins on the issue if the inference of negligence arising from the evi-
dence in his favor preponderates in convineing force, but the adverse
party wins if it does not—then res ipsa loguitur in the California
cases has been what the Evidence Code deseribes as a presumption af-
fecting the burden of producing evidence, If such statements meant,
however, that the trier of faet must in some manner weigh the con-
vineing foree of the adverse party’s evidence of his freedom from
negligenee against the legal requirement that negligence be found,
then .the doctrine of res ipsa loquitur represented a specific applieation
of the former rule (repudiated by the Evidence Code) that & pre- _
sumption is ‘‘evidence’’ to be weighed against the conflicting evidenceX2”

The doctrine of res ipsa loguitur, therefore, shounld be -qlassiﬁed'as‘
& presumption affecting the burden of producing evidenee in order to
eliminate any uncertainties concerning the manmer in which it will

i

See  WITKIN, CALIFORKIA EVIDENCE § 264 (2d 2d. 1966)({"The problem of

characterization is now solved by the Evidence Code, undsr which the
Judicially created doctrine must be deemed a presumption.™),

Before the enactment of the Evidence Code, the California courts held

that the doctrine of res ipsa loguitur was an inference, not a pre-
sumption. But it was “a special kind of inference" whose effect was
"scmewhat akin to that of a presumption,” for if the facts giving rise
to the doctrine were established, the jury was requirsd to find the
defendant negligent unless he produced evidence to rebut the inference.
Burr v. Sherwin Williams Co., h2 Cal.2d 682, 268 p.2d 1041 (1954),

3 See EVIDENCE CODE §§ 600, 60k, 606, and the Comments thereto.

b, See, e.g., Hardin v. San Jose City Lines, Inc., 41 Cal.2d 432, 437,
260 P.24

63, 65 (1953).

2¢ the Comment to EVIDENCEZ CODE § 600.
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function under the Evidence Code, It is likely that this classifica-

o é
ticn will codify existing law.™’ Such a classification will also elim-

inate any vestiges of the presumption-is-evidence doetrine that may
now inhere in it. The result will be that, as under prior law, the .
finding of negligence is required when the facts giving rise to the
doctrine have been established unless the adverse party comes fogwa.rd
with eontrary evidence. If contrary evidence is produced, the trier of
fact will then be required to weigh the conflicting evidence—deciding
for the party relying on the doetrine if the infererice of negligence
preponderates in convineing foree, and deciding for the adverse party

if it does not.

This classification accords with the purpose of the doctrine. Like
other presumptions affecting the burden of producing evidence, it
is based on an underlying logieal inference; and ‘‘evidence of the
nonexistence of the presumed faet . . . is so much more readily avail-
able to the party against whom the presumption operates that he is
not permitted to argue that the presumed fact does not exist unless
he is willing to produce such evidenee.’’ o

" The requirement of the prior law that, upon request, an instruetion
be given on the effect of res ipsa loquitur is not inconsistent with the
Evidence Code and should be retained.§

6. witkin states that "our prior cases make it clear that {res ipsa
loquitur] belongs in the class of presumptions which merely affect
the burden of producing evidence." WITKIN, CALIFORNIA EVIDENCE
§ 264 (24 ed. 1966). McBaine takes the view that whethér res
ipsa lequitur "must be regarded as a presumption affecting the
burden of producing evidence or a presumption affecting the bur-
den of proof cannct be determined with certalinty until the courts
rule on the matter or the Legislature enacts clarifying legisla-
tion." MeBAINE, CALIFORNIA EVIDENCE MANUAL § 1245 {Supp.
18 &7). The Committees on Standard Jury Instructions has classi-
fied res ipsa loguitur as 2 presumption affecting the burden of
producing evidence. See Comments to No. 206 in 2 BAJT, Supp. 1967 at
h? et seq. B5ee also Ludlem, Robertson & Saunders, Tort and Contract
Liability, CALIFORNIA NONPROFIT CORPORATIONS § 7.9 at 262 (Cal. Cont.
Ed. Bar 1969)("res ipsa loguitur appears to be a presumption affecting
the burden of producing evidence"). N

7. Comment to EVIDENCE CODE § 603.

B. 8es Bischoff v. Newby's Tire Sarvice, 166 Cal. Ap
e Se 2 . App.2d 563, 333 P.24 4k
“{1958); 36 CAL. JUR.2d Negligence § §h0 at 79 {1957). :

- 3
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MARITAL PRIVILEGE

Privilege not to be called in civil sction

Evidence Code Section 971 provides that a married person whose
spouse is a party to a proveeding has a privilege not io be called as a
witness by any adverse party umless the witness spouse consents or
the adverse party has no knowledge of the marriage. A violation of
the privilege occurs as soon as the married person is called as a witness
and before any claim of privilege or objection is made. This privilege
is in addition to the privilege of a married person not fo festify against
his spouse (LEvidence Code Section 970). :

In 2 multi-party action, the privilege of a2 married person not to be
called as 1 witness may have undesirable consequences. The privilege
not to be called apparently permits the married person to refuse to
take the stand even though the testimony sought would relate to a part
of the case totally unconnected with his spouse, As worded, the privi-
lege is unconditional; it is vielated by calling the married person as a
witness whether or not the testimony will be “‘against’’ his spouse.

Edwin A. Heafey, Jr., has stated the problem as follows:

For example, if a plaintiff has causes of action against A and B
but sues A alone, neither privilege can prevent the plaintiff from
ealling Mrs. B as a witness and obtaining her testimony on mat-

ters that are relevant to the cause of action against A and do
not adversely affect B. However. if plaintiff joins A and B in the
same action and wants to call Mrs. B for the same testimony, he
presumably ean be prevented from calling her by her privilege
not to be called as a witness by a party adverse to her spouse . ..
and from questionigg her by her privilege not to testify azajnst
her spouse . . ..

The privilege not to be called as a_witness also may lead to com-
plications where both spouses are parties to the proeeeding. Where an
action is defended or prosecuted by a married person for the ‘‘im-
mediate benefit’’ of his spouse or of himself and his spouse, Evidence
Code Section 973(b) provides that either spouse may be required to
testify against the other. Evidence Code Seetion 972(a) provides that
either spouse may be required to testify in litigation between the
gpouses, Thus, the privilege not to be called and the privilege not to
testify against the other spouse are not available in most eases in which
both spouses are parties@However, where the spouses are co-plaintiffs
or co-defendants and the action of each is not considered to be for the
¢smmediate benefit’” of the other spouse under Evidence Code See-
tion 973(b), apparently neither spouse can be called as an adverse
witness under Evidence Code Section 776 even for testimony solely
relating to that spouse’s individual casel Moreover, the adverse party
apparently cannot even notice or take the deposition of either of the
spouses, for the notieing of a deposition might be a violation of the
privilegedy ‘

@ Hearey, CALTFORNIA TRIAL OsJECTIONS § 40.2 8t 214 (Cal. Cont. Ed. Bar 1967).

10 See HEATEY, CALIFORNIA TRIAL OBIECTIONS § 39.18 at 808 (Cal. Cont. Ed. Bar
~T108T). . .

* llowing o party spouge to use the privilege to avoid giving testimony that

i [‘flv-‘:rm?lg ﬁfectyonlt;’ hig separate rights and linbilities seems to extem} the Tivl:

lege beyond iis underlying purpose of protecting the_ marital relationship.

HEAFEY, CALIFORNTA TRIAL OBJECTIONS § 40.9 at 31T (Cal. Count. Ed. Bar _

"1967).
# Id. § 40.10 at 317.
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If the privilege of a spouse not to be ealled as a witness were lim-

'_i@ﬁ%_@%_ﬁwsesm the significant problems identified by Mr.
Heafey wo e avoided without defeating the basie purpose of the

privilege. A witness in a eivil case could still claim the privilege not to
testify against his spouse. An adverse party, however, would then be
able to eall the spouse of a party to the action to obtain testimony that
is not “‘against’’ the party spouse, Acecordingly, the Commission ree-
pmmends that Section 971 be amended to limit the privilege provided
in that section to ecriminal cases.

Waiver of privilege

Section 973(a) provides that a married pexrson who testiﬁ'es in a
proceeding to which his spouse is a party, or who testifies against his
spouse in any proceeding, does not have a privilege under Section 970
{(privilege not to be ealled) or 971 (privilege not to testify against
gpouse) in the proceeding in which the testimony is given. [This section
should be amended to clarify the rule in litigation involving muitiple
parties.

In multi-party litigation, a non-party spouse may be called as a
witness by a party who is not adverse to the party spouse. In this
situation, the witness spouse has no privilege to refuse to testify unless
the testimony is “‘against’ the party sgouse;.y-et after the witness
spouse has testified, all marital testimonial pr1v1leges-—1r_lclud1ng the
privilege not to testify against the party spouse—are Wfll‘?ed. despite
the fact that the waiver could not oecur if the elaim against the party
spouse were litigated in a separate action. Thus, the Bvidence Code

rivilege, ;The problem stems from the breadth of the waiver provision

@erally provides that the witness spouse ean be compelled to waive the

*h Section 873(a). The section should be amended.to provide for waiver
only when the witness spouse testifies for or against the party spouse,

gfﬁpparently this privileze was not reecognized in civil cases before adoption of the

Evidence Code. Under former Penal Code Section 1322 (repealed Cal. Stats.
1885, Ch. 299, p. 1369, § 145), neither 2 hushand nor a wife was competent
to testify against the other in a criminal action except with the consent of
both. However, this section was constrned by the ecourts to confer a waivable
privilege rather than to impose on absclute bar; the witness spouse was often
foreed to take the stand before neserting the privilege. Bee People v. Carmelo,
94 Cnl App.2d 801, 210 P.2d 538 (1648) ; People v. Mdore, 111 Cal. App. 632,
205 Pae. 1030 (1931). Although it was said to ba improper for a distriet attor-
ney to eall a defendant’s wife in order to foree the defendant to invoke the
testimonial privilege in front of the jury, soch conduct was normally held to be
harmless error. See People v, Ward, 50 Cal2d 702, 828 P.2d 777 (1958). Thus,
the privilege not to be called i necessary jn criminal cases to nvoid the prefu-
dicial effect of the prosecution’s calling the spouse as e witness and thereby
forcing him to assert the privilege in the presence of the jury.

M See HraFry, CALIFORNIA TRIsL OBJECTIONS § 40.2 at 314 (Cal. Cont. Ed. Bar
{ —=1967), - ,
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PSYCHOTHERAPIST-PATIENT PRIVILEGE
Group therapy |

Section 1012 defines a “‘confidential communication between pﬁ-
tient and psychotherapist’ to include:

information . . . transmitted between a patient and his psycho-
therapist in the course of that relationship and in confidence by a
means which, so far as the patient is aware, diseloses the informa-
tion to no third persons other than . . . those to whom disclosure
is reasonably necessary for . . . the accomplishment of the purpose
of the eonsultation or examination.

Although “‘persons . . . to whom disclosure is reasonably necessary for
... the accomplislment of the purpese of the consultation’’ would seem
to include other patients present at group therapy treatment, the
language might be narrowly construed to make information disclosed
at a group therapy session not privileged.

In the light of the frequent use of group therapy for the treatment
of emotional and mental problems, it is important that this form of
treatment be covered by the psychotherapist-patient privilege. The pol-
icy considerations underlying the privilege dictate that it encompass
communications made in the course of group therapy. Psychotherapy,
ineluding group therapy, requires the candid revelation of matters that
not only are intimate and embarrassing, but also possibly harmful or
prejudicial to the patient’s interests, The Commission has been advised
that persons in need of treatment sometimes refuse group therapy
treatment because the psychotherapist cannot assure the patient that
the confidentiality of his communications will be preserved.

The Commission, therefore, rccommends that Seetion 1012 be
amended to make elear that the psyehotherapist-patient privilege pro-
tects against disclosure of communications made during group therapy.'\f}/
1L should be. noted that, if Section 1012 were so amended, the general
vestrictions embodied in Section 1012 would apply to group therapy.
Thus, communications made in the course of group therapy would be
within the privilege only if they are made ““in confidence’ and ‘““by a
means which . . . discloses the information to no third persons other
then those . . . to whom disclosure is reasonably necessary for . .. the
accomplishment of the purpose for which the psychotherapist is eon-
s.ul "J

}5. Section 1014 provides that the privilege permits the holder of the
privilege (normally the patient) "to refuse to disclose, and to
prevent another from disclosing, & confidential communication be-
tveen patient and psychotherspist , . , ,”

—f
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Txception for child who is victim of crime

Evidence Code Section 101k provides that a patient has, under
certain conditions, "a privilsge to refuse to disclose, and to prevent
another from disclosing; a confidential communication between patient
and psychotherapist . . . ." However, this section is subject to several
exceptions based upon the gereral policy consideration that the public's
interest in the disclosure of certain information outweighs ﬁpe patient's
interest in the confidentiality of these communications. See Evidence
Code §§ 1016-1026. TFor example, Evidence Code Section 102L provides that:

There is no privilege . . . if the psychotherapist has
reasonable cause to believe that the patient is in such
mental or emotional condition as to be dangerous to himself
or to the person or property of another and that disclosure

of the communication is necessary to prevent the threatened
danger.

In this case the public's interest in preventing harm to the patient and to
cthers oﬁtweighs the patient's interest in keeping such information
confidential, so the patient cannot invoke the privilege.

The Commission recommends the addition of a section to the
psychotherapict-ratient privilege article to establish an analogous exception
where disclosure of the communication is sought in a proceeding in which
the commission of sé%h erime is a subject of inguiry and the psychotherapist
has reasonable cause to-believe that a c¢hild patient has been the victim of
{égbrime and that disclosure of the communication would be in the best
interest of thé child. Under these circumstances, the Commission belleves
that Tacilitation of the prosecution of persons who perpetrate crimes upon
children outwelghs any inhibition of the psychotherapist-patient relation-
ship which might result from the possibility of disclosure of the patient's

comminications.




<:: " RECOMMENDED LEGISIATION

The Commission's recommendations would be effectuated by the enact-

ment of the following measure:

An act to amend Sections 971, 973, and 1012 of, and to add

Sections 646 and 1027 to, the Evidence Code, relating

to evidence.

The people of the State of California do enact as follows;

Evidence Code Section 646 (new)
(': Section 1. Section 646 is added to the Evidence Code, to read:
(: 646. The judiclal doctrine of res ipsa loquitur is a presump-
tion affecting the burden of producing evidence. If the defendant
introduces evidence which would support a finding that he was not
negligent, the court may, and upon request shall, imstruct the jury
that it may draw the inference that the defendant vas negligent if
the facts that give rise to the res ipsa logultur presumption are
established. If such an instruction is given, the Jury shall also
be instructed in substance that it should find the defendant negligent
only if, after weighing the circumstantial evidence of negligence
together with all of the other evidence in the case, it believes that

it is more probable than not that the defendant was negligent.
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Comment. Section 646 is designed to clarify the manner in which the
doctrine of res ipsa loquitur funetions under the provisions of the
Evidence Code relating to presumptions.

The doctrine of res ipsa loguitur, as developed by the California
courts, is applicable in an action to recover damaﬂes for negligence
when the plaintiff establishes three eonditions:

(1) the accident must be of a kind which ordinarily does not
peeur in the absence of someone’s negligence; (2) it must be
caused by an ageney or instrumentality within the execlusive
control of the defendant; (8) it must not have been due to any
vohmtary action or contribution on the part of the plaintiff.’’
[Ybarra v. Bpangard, 25 Cal.2d 486, 489, 154 P.2d 687, 689
(1944).]

Seetion 648 provides that the doctrine of res ipsa loguitur is a pre-
sumption affecting the burden of producing evidenee, Therefore, when
the plaintiff has established the three conditions that give rise.to the
doctrine, the jury is required to find the defendant negligent unless
he comes forward with evidence that would support & finding that he
exereised due eare. EvipExceE Cope § 604. Under the California cases,
such evidence must show cither that a specific canse for the accident
existed for which the defendant was pot responsible or that the de-
fendant exercised due care in all respects wherein his failure to do so
could have caused the accident. See, e.g., Dierman v. Providence Hosp.,
31 Cal2d 290, 295, 188 P.2d 12, 15 (1947). If evidence is produeed
that wonld support a finding that the defendant exercised due care,
the presumptive effect of the doetrine vanishes. Flowever, the jury
may still be able to draw an inference of megligence from the facts
that gave rise to the presumption. See Evioexce Cope § 604 and the
Conment thereto. In rare ecases, the defendant may produee such con-
elusive evidence that the inference of negligence is dispelled as a mat-
ter of law. Bee, e.g., Leonard v. Watsonville Community Hosp., 47
Cal.2d 509, 305 P.2d 36 (1956). But, except in such a case, the facts
giving rise to the doctrine will support an inference of neghwence
even after its presumptive effect has disappeared.

To assist the jury in the performance of its factfinding function, the
court may instruet that the facts that give rise to res ipsa loguitur are
themselves circumstantial evidence of the defendant’s negligenee from
whieh the jury can infer that he failed to exercise due care. Section
646 requires the eourt to give such an instruction when a party so
requests. Whether the jury should draw the inference will depend on
whether the jury believes that the probative force of the circumstantial

and other evidence of the defendant’s negligence exeeeds the probative
force of the contrary evidence and, therefore, that it is more, sy ~obahle. )

than not that the defendant was negligent.

At times the doctrine of res ipsa loguitur will coineide in a particu-
lar ease with another presnmption or with another rule of law that ve-
quires the defendant to discharge the burden of proof on the issue.
Bee Prosser, Res Ipsa Loguitur in Californie, 37 Can. L. Rev. 183
{1949). In such cases the defendant will have the burden of proof on
issues where res ipsa loquitur appears to apply. But because of the
alloeation of the burden of proof to the defendant, the doctrine of res
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ipsa loguitnr will serve no function in the disposition of the ease.
However, the facts that would give rise to the doctrine may neverthe-
less be used as circumstantial evidenee tending to rebut the evidence
produced by the party with the burden of proof.

For example, a bailee who has received undamaged goods and re-
turns damaged goods has the burden of proving that the damage was
not eaused by his negligence unless the damage resulted from z fire.
Qee discussion in Redfoot v. J. T. Jenkins Co., 138 Cal. App.2d 108,
117, 291 P.2d 134, 135 (1955). See Cox. CodE § 7403 (1)(b}. Where
the defendant is a bailee, proof of the elements of res ipsa logunitur in
regard to an accident damaging the bailed goods while they were In
the defendant's possession places the burden of proof-—not merely the
burden of producing evidence—on the defendant, When the defendant
has produced evidence of his exercise of care in regard to the bailed
goods, the faets that would give rise to the doctrine of res ipsa loguitur
may be weighed against the evidence produced by the defendant in
determining whether it is more likely than not that the goods were
damaged without fault on the part of the bailee. But beeause the bailee
has both the burden of producing evidence and the burden of proving
that the damage was not caused by his negligence, the presumption of
negligence arigsing from res ipsa loguitur cannot have any effcet on the
proceeding.

Effect of the Failure of the Plaintiff to Establish ANl the Preliminary
Pacts That Give Rise to the Presumption

The fact that the plaintiff fails to establish all of the facts giving

- rise to the res ipsa presumption does not necessarily mean that he has

not produced sufficient evidenee of negligence to snstain a jury finding
in his favor. The requirements of res ipsa loquitur are merely those
that must be met to give rise to a compelled conelusion (or presump-
tion) of megligence in the absence of contrary evidenee, An inference
of negligence may well be warranted from all of the evidence in the
case even though the plaintiff fails to establish all the elements of res
ipsa loguitur. See Prosser, Res Ipsa Loquitur: A Reply to Professor
Carpenter, 10 So. CaL. L. Rev. 459 (1937). In appropriate cases, there-
fore, the jury may be instrueted that, even though it does mot find
that the facts giving rise to the presumption have been proved by a
preponderance of the evidence, it may nevertheless find the defendant
negligent if it concludes from a consideration of all the evidenee that
it is more;EXEIs than not that the defendant was negligent. Such an

( )Da‘oéabfe )

Tosiruetion would be appropriate, for example, in a case where there
was evidence of the defendant’s negligence apart from the evidence
going to the elements of the res ipsa logquitur deetrine,

Examples of Operation of Ees Ipsa FLogquilur Presumption

The doetrine of res ipsa lognitur may be applieable to a case under
four varying sets of circumstances:

{1) Where the facts giving rise to the doctrine are established as a
matter of law (by the pleadings, by stipulation, by pretrial order, or

by some other means) and there is no evidence sufficient to sustain a
finding that the defendant was not negligent. :




{2) Where the facts giving rise to the doetrine are established as a
matter of law, but there is evidenee sufficient to sustain a finding of
some cause for the accident other than the defendant’s negligence or
evidence of the defendant’s exercise of due care.

(3) Where the defendant introduces evidence tending to show the
nonexistence of the essential conditions of the doetrine but does not
introduce evidence to rebut the presumptiion. :

(4) Where the defendant introduces evidence to contest both the
conditions of the doctrine and the conclusion that his negligence eaused
the accident. A

Set forth below is an explanation of the manner in which Section
646 functions in each of these situations.

Basic facts established as @ matier of law; no rebuttal evidence. If
the basie facts that give rise to the presumption are established as &
matter of law (by the pleadings, by stipulation, by pretrial order, ete.),
the presumption requires that the jury find that the defendant was
negligent unless and until evidence is introduced sufficient to sustain
a finding either that the accident resulted from some eause other than
the defendant’s negligence or that he exercised due care in all possible
respects wherein he might have been negligent. When the defendant
fails to introduce sueh evidenece, the court must simply instruet the
jury that it is required to find that the defendant was negligent.

For example, if & plaintiff automobile passenger sues the driver for
injuries sustained in an aceident, the defendant may determine not to
contest the fact that the accident was of a type that ordinarily does
not occur unless the driver was negligent. Moreover, the defendant
may introduce no evidence that he exercised due care in the driving
of the automobile. Instead, the defendant may rest his defense solely
on the ground that the plaintiff was a guest and not a paying passen-
ger. In this case, the court should instruet the jury that it must assume
that the defendant was negligent. Cf. Phillips v. Noble, 50 Cal.2d 163,
323 P.2d 385 (1958); Fiske v. Wilkie, 67 Cal. App.2d 440, 154 P.2d
725 (1945). _

Basic facts established as matter of law; evidence introduced o rebut
presumption. Where the facts giving rise to the doctrine are estab-
lished as a matter of law but the defendant has introduced evidence

sufficient to sustain a finding

e e it et e At e e

Gither of his due care or of a cause for the aceident other than his
negligence, the presumptive effect of the doctrine vanishes. In most
cases, however, the basie facts will still support an inferenece that the
defendant’s negligence caused the accident. In this sitnation the court
may instruct the jury that it may infer from the established facts that
negligence on the part of the defendant was & proximate cause of the
aceident. The court is required to give such an instruetion when Te-
quested. The instruction should make it clear, however, that the jury
should draw the inference only if, after weighing the cireumstantial
evidence of nenligence together with all of the other evidence in the _
case, it believes that it is more ZZZ2%,than not that the aecident was /J/'—..?flaéfe
caused by the defendant’s negligence.

Basic faecte conlested; no rebuital evidenee. The defendant may
attack only the elements of the doetrine. His purpose in doing so would
be to prevent the application of the doetrine. In this sitnation, the ecourt
ecannot determine whether the doctrine is applicable or not because the

.._//._
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basie facts that give rise to the doctrine must be determined by the
jury. Therefore, the court must give an instruction on what has become
known as conditional res ipsa loguitur.

Where the basic facts are contested by evidence, but there is no re-
buttal evidenece, the court should instruct the jury that, if it finds that
the basic faets have been established by a preponderance of the ewvi-
dence, then it must also find that the defendant was negligent.

Basic facts confested; cvidence introduced to vebut preswmplion.
The defendant may introduce evidence that both attacks the basie
facts that underlie the doctrine of res ipsa loguitur and tends to show
that the aecident was not caused by his failure to exercise due care.
Beeause of the evidence contesting the presumed ponclusion of nepli-
gence, the presumptive effect of the doctrine vanishes, and the greatest
affect the doctrine can have in the ease is to support an inference that
the accident resulted from the defendant’s negligence.

In this situation, the eourt should instruct the jury that, if it finds
that the basic facts have been established by a preponderance of the
evidence, then it may infer from those facts that the accident was
caused because the defendant was negligent. The jury should draw the
inference, however, only if it believes after weighing all of the evidence
that it is more;L2E% than not that the defendant was negligent and
THe accident ewsamb resulted from his negligence.
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Evidence Code Section 971 (emendad) )
Skc, & Section 971 of the Evidence Code is amended
to read:
971. Except as otherwise provided by statute, a married
person whose spouse is a pasty to & defendant in ¢ criminal

proceeding has a privilege not to be called as & witness by an

adverse party to that proceeding without the prior express

consent of the spouse having the privilege under this section

~ unless the party calling the spouse does 5o in good faith with-
. out knowledge of the marital relationship.

Comment. Seetion 971 is amended to preclude the assertion by a
married person of a privilege not to be called as a witness in a eivil
proceeding. As to any proceeding to which his spouse was a party, the
former wording of Section 971 appeared to authorize a married person
to refuse to take the stand when called by a party adverse 1o his spouse
even in multi-party litigation where the testimony songht related to a
part of the case wholly tmoonnected with the party spouse. Sec HEAFEY,
Carrornta Trial OBJECTIONS § 40.2 at 314 (Cal, Cont. Ed Bar 1967).
Apparently the adverse party could mot even notice or take depositions
from the non-party spouse, for the noticing of a deposition might be
held to be a violation of the privilege. I d. § 40,10 at 317.

Elimination of the privilege not fo be called in a civil proceeding
does not necessarily mean that a non-party spouse must testify at the

-proceeding. The privilege not to testify against one’s spouse in any pro-

ceeding (Section 970) and the privilege for confidential marital com-
munications (Section 980) are available in a civil proceeding. The only
change is that an adverse party may eall a non-party spouse to the stand
in a civil case and may demonstrate that the testimony sought to be
alicited is not testimony ‘‘against’’ the party spouse. In such a case, the
non-party spouse should be required to testify. If the testimony would
be *‘against’’ the party spouse, the witness spouse may claim the privi-
lege not to testify given by Section §70. 1

In connection with the

procedure for ruling on the claim of privilege, seze Section

. 402(b)(hearing and determination out
of the jury).

of presence or -hearing
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Evidence Code Section $73 (umended)

Src. 3. Seetion 973 of the Evidence Code is amended to
read:

973. (a) Unless errongously compelled to do so, a married
person who testifies in & proceeding to whieh his spouse i85 &
parts; op whe testifies for or against his spouse in any pro-
eeeding ; does not have a privilege under this artiele in the
proceeding in which such testimony is given,

{b) There is no privilepe under this article in a eivil pro-
ceeding brounght or defended by a married person for the im-

mediate benefit of his spouse or of himself and his spouse.

Comment, Subdivision (a) of Section 973 is amended to eliminate
a problem that in litigation involving more than two parties. In

multi-party civil litigatien, if a married person is called as & witness.

by a party other than his spouse in an action to whieh his spouse is
a party, the witness spouse has mo privilege not to be called and has
no privilege to refuse to testify unless the testimony is ‘‘against’’ the
party spouse. Yet, under the former wording of the seetion, after the
witness spouse testified in the proceeding, all marital testimonial privi-
leges—including the privilege not to testify against the party spouse—
were waived. The section is amended to provide for walver only when
the witness spouse testifies “*for’’ or “against’’ the party spouse.

Y
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Evidence Code Section 1012 (amended)

S;:c. 4. Section 1012 of the Evidence Code is amended to
read:

1012, As used in this artiele, ‘‘eonfidential communieation
between patient and psychotherapist’ means information, in-
eluding information obtained by an examination of the patient,
{ransmitted between a patient and his psychotherapist in the
course of that relationship and in eonfidence by 2 means which,

so far as the patient is aware, discloses the information to no
third persons other than those who are present to further the
interest of the patient in the consultation ee exapmination , -
cluding other patients present at joint therapy, or those to
whom disclosure is reasonably necessary for the transmission
of the information or the accomplishment of the purpose of
the eonsultation er examination for which the psychotherapist
is consulted, and includes a diagnosis made and the advice
given by the psychotherapist in the course of that relation-
ship.

Commeni. Section 1012 is amended to add ‘‘including other patients
present at joint therapy’’ in order to foreclose the possibility that the
gaction would be construed not to embrace marriage connseling, family
counseling, and other forms of group therapy. However, it shonld be
noted that communications made in the course of joint therapy are
within the privilege only if they are made “*in confidence”” and ‘‘by a
means which . . . diseloses the information to no third persons other
than those . . . to whom disclosure is reasonably necessary for ... the
accomplishment of the purpose for which the psychotherapist is con-
sulted,”” The making of a communication that meets these two require-
ments in the course of joint therapy would not amount to a walver of
the privilege. See Evidence Cede Seetion 912(¢) and (d).

The other amendments are technical and conform the language of
Section 1012 to that of Section 992, the comparable section relating
to the physician-patient privilege. Deletion of the words ‘‘or ezamina-
tion’’ makes no substantive change sinee “‘gonsultation’” is broad
enough to cover an examination. See Section 992. Substitution of *‘for
whieh the psychotherapist is congulted’’ for ‘‘of the consultation or
examination’’ adopts the broader language used in subdivision {(d)
of Section 912 and in Section 992




Evidence Code Section 1027 (nzw)

Sec. 5. Section 1027 is added tc the Evidence Code, to read:

1027. There is no privilege under this article if:

(&) The patient is a child under the age of 16;

(b) The psychotherapist has reasonable cause to believe that‘the
patient has been the victim of a crime and that disclosure of the
communication is in the best interest of the child; and

{(c) Disclosure of the communication is scught in a proceeding

in which the commission of such crime is a subject of inquiry.

Comment. Section 1027 provides an exception to the psychotherapist-
patient privilege that is analogous to the exception provided by Section
1024 (patient dangerous to himself or others). The exception provided by
Section 1027 is necessary to permit court disclosure of communications to
a ps&chotherapist by a child who has been the victim of a crime {such as ¢ ild
abuse) in a proceeding in which the commiséion of such crime is a subject
of inquiry. Although the exception provided by Section 1027 might Inhibit
the relationship between +the patient and his psychotherapist to a limited
extent, it is essential that appropriate action be taken if the psycho-
therapist becomes convinced during the course of treatment that the patiens
is the victim of a crime and that disclosure of the communication would te

in the best interest of the child.
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