#36.40 8/29/69
Memorandum 69-94

Subject: Study 36.40 - Condemnation {Excess Condemnation: FPhysical and
Financial Remnants})

Attached are two copies of the tentative recommendation relating to
excess condemnation (pbysical and financial remnants) and one copy of the
background study. The statutory provisions of the recormendation have
been changed to reflect the policy decisions made at the second June, 1969
meeting but are still substantially those examined by the Commission at
that time. However, the preliminary part of the recommendstion 1s new,
and the entire recommendation should be carefully reviewed. At the
September, 1969 meeting, we hope the Commission will complete this review
and approve the recommendation for distribution for comment. The staff
requests that you make any desired editorial revisions on one copy of the
recomeendation and return this copy to the staff at the September meeting,
so that the revislions may be taken into account when the staff revises
the recommendation before sending it out for comment.

Respectfully submitted,

Jack I. Horton
Assoclate Counsel
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¥ 36.40 August 29, 1969

STATE OF CALIFORNIA
CALIFORNIA LAW

REVISION COMMISSION

TENTATIVE RECOMMENDATION

relating to
EXCESS CONDEMNATION--PHYSICAL AND FINANCIAL REMNANTS

PRELIMIRARY STAFF DRAFT

felifornia Lavw Revision Commissicn
School of Iaw, Stanford University
Stanford, California 94305

WARNING: This tentative recommendation has been prepared by the staff of
The 12w Revision Commission to effectuate the Commission's tentative
decision to revise the statutes relating to the acquisition of finenclsl
and physical remnants of parcels acquired by eminent domain. The draft
has not been considered by the Commission and therefore mey not reflect
the views of the Commission.

This tentative recommendation includes an explanatory Comment to
each section of the recommended legislation. TFor the most part, the
Comments are written as if the legislation were enacted. They are cast
in this form because thelr primary purpose is to undertake to explain Lhe

lew as it would exist (if enacted) to those who will have occasion to use
it after it is in effect.




# 36.40 8/29/69
TENTATIVE RECOMMENDATICN OF THE CALIFORNIA
1AW REVISION COMMISSION

relating to
EXCESS CONDEMNATION--PHYSICAL AND FINANCIAL REMNANTS

BACKGROUND

The land actuslly needed for & public improvement often consists of
only a portion of each individual parcel located in the path of the improve-
ment. This is ordinarily the case where the location and physical extent of
the project are deternined by engineering and functional considerations. For
example, condemnation of only the portions actually required for the construc-
tion of a street ordinarily would leave a string of relatively small, odd-
shaped strips and wedges in private ownership. These physical remnants
would be virtually useless in private hands; but, if the entire parcels
were condemned, the condemnor could often consolidate the physical remnants
and resell them to private persons in usable condition. Occasionally,
remnants of appreciable size would be rendered economically useless if only
the portion of the parcel needed for the public improvement were acquired.
This situstion arises, for example, where a large portion of a parcel is
iandlocked or waterlocked by a highway or water project. Condemnation of
the entire parcel permits the condemnor to avoid the risk of having to pay
geverance damages for the remainder substantially equal to its original
market vealue and, at the same time, acquire substantially less than the
entire parcel. The proper scope and the means of implementing the

authority to condemn such physical and financial remnants is the subject of
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thils recommendation.
Generally speaking, those condemnors with any substantial need therefor
have been granted specific statutory authority to engage in remnant con-

2
demnation. However, these statutes vary from agency to agency, often with

little or no apparent reason for the difference.3 Nevertheless, all of
these statutes clearly authorize takings of physicil remants and takings of
this sort rarely cause the courts much difficulty.

On the other hand, the California Supreme Court has only recently

recognized the authority to take remnants of appreciable size. In the recent

case of People ex rel Dep't of Public Works v. Superior Court, commonly known

1. The material presented here only highlights the most critical aspects
of the relevant background. For a more complete presentation of this
background, the reader is referred to the study--entitled "BExcess
Condemnation in California: Proposals for Statutory and Comstitutional
Change"--prepared for this purpose for the Commission by Michael J.
Matheson. See also Capron, Excess Condemnation in California--A
Further Expansion of the Right to Take, 20 Hastings L.d. 571 (1969).

2. E.g., Code Civ. Proc. § 1266 (city and county highway authorities);
Sts. & Hwys. Code § 104.1 (Department of Public Works); Water Code
§ 254 (Department of Water Resources), § 43533 (water districts}.

3. For example, the remnant-condemnation authority of the following
adjoining flood control and water districts varies with no apparent
justification. Compare San Diego County (Water Code App. § 105-6{12})
and Orsnze County %Water Code App. § 36-16.1); Alameda County (Water
Code App. § 55-28.1) and Santa Clara County (Water Code App. § 60-6.1).

4. E.g., Kern County Union High School Dist. v. McDonald, 180 Cal. 7,
179 P. 180 (1919); People v. Thomas, 108 Cal. App.2d 832, 239 P.2d
g1k {1952). .
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as the Rodoni case, the California Supreme Court held a remnent taking
valid solely as a means of reducing the cost of the lmprovement to the
condemnor. The Department of Public Works condemned 0.65 acres of a parcel
which exceeded 54 acres in size for the construction of a freeway through
farmland in Medera County. In doing s0, however, the Department had to cut
across the only access rcad to the parcel, rendering it landlocked and
presumably of little economic value. Fearing that it would have to pay
severance damages for the remainder equal to its original market value, the
Department sought to condemn the 54.gcre remainder under Section 104.1 of
the Streets and Highways Code. That section authorizes the taking of an
entire parcel in the course of state highway construction whenever "the
remainder ig to be left in such shape or condition as to be of little value
to its owner, or to give rise to claims or litigation concerning severance

or other damage . N

6
According to the majority opinion of Chief Justice Traynor:

Although a parcel of 54 landlocked acres is not a physical
remnant, it is a financial remnant: its value es a landlocked
parcel is such that severance damages might equal its value .
There is no reason to restrict . . . [remmant tekings to) parcels
negligible in size and to refuse to apply it to parcels negligible
in value.

In the present case the entire parcel can probably be condemned
for little more than the cost of taking the part needed for the high-
way and paying damages for the remainder. It is sound economy for
the state to take the entire parcel to minimize ultimate costs.

Under these circumstances excess condemnation is constitutional.

5. Roy and Thelma Rodoni were owners of the parcels in question, and the
initial stages of the litigation were conducted under their names.
See People v. Rodoni, 243 Cal. App.2d 771, 52 Cal. Rptr. 857 (1966).
When the Rodcnis' contentions were upheid by the trial court, the
condemnor petiticned for a writ of mandate ordering that court to
proceed with the trial of the original complaint or in the zlternative
for a writ of prohibition forbidding the court from proceeding in

accordance with its original order. People v. Superior Court, 68 Cal.2d

206, 210, 436 P.2d 342, 345, 65 Cal. Rptr. 342, 345 (1968).
6. Id. at 212-213, 436 P.2d at 3h46-347, 65 Cal. Rptr. at 346-347.
-3-



The Rodoni decision necessitates substantial revision of California
7

remnant-condemnation statutes. According to the court:

[These statutes] may reasonably be interpreted to authorize only
those excess condemnations that are for valid public uses; namely,
condemnation of remmants . . . [citations omitted] or condemnations
that avoid a substantial risk of excessive severance or consequential
damages.

Certain provisions of the statutes referred to appear clearly to violate
the Rodoni constitutional standards, aswhere authority to take depends only
oh & mere assertion of severance damage claims or a mere showing of "sub-
stantial” damage to the remainder.9 Other provisions appear to fall within
the Rodoni criteria, as where the condemnor may take only remainders of

10
little or no value to the owner or in such damaged condition as to require

11
payment of compensation equal to the value of the entire parcel, but may
fall short of the full scope of remnant-condemnation powers now recognized
by the California Supreme Court. In any case, all of these provisions are

in need of revision to achieve uniformity and to eliminate purposeless dif-

ferences among the powers of various condemnors.

7. Id. at 212, 436 P.2d at 346, 65 Cal. Rptr. at 3h46.

B. Sts. & Hwys. Code § 104.1 (Department of Public Works), § 943.1 (county
highwey authorities); Water Code § 254 (Department of Water Resources),
§ 8590.1 (Reclamation Board), § 11575.2 (Department of Water Resources},
§ 43533 (water districts).

9. Water Code App. § 28-16 5/8 {Los Angeles County Flood Control District),
§ 36-16.1 (Orange County Flood Control District), § 48-9.2 (Riverside
County Flood Control and Water Conservation District), § 49-6.1 (San
Luis Obispo County Flood Control and Water Conservation District),

§ 51-3.4 (Santa Barbara County Water Agency), § 60-6.1 (Senta Clara
County Flood Control and Water Conservation District), § 7h-5(12.1)
(8anta Barbara County Flood Control and Water Conservation District);
see also Water Code App. § 28-16 3/4 (Los Angeles County Flood Control
District).

10, Sts. & Hwys. Code § 104.1 (Department of Public Works), § 943.1 (county
highway authorities); Water Code § 254 (Department of Water Resources),
§ 8590.1 (Reclamation Board), § 11575.2 (Department of Water Resources),
§ 43533 (water districts).

11. Code Civ. Proc. § 1266 {city and county highway authorities); Water
Code App. § 105-6(12)(San Diego County Flood Control District).

b
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RECOMMENDATIONS

The Commission has determined that authority to acguire physical or
financial remnants can be of substantial benefit both to public entities
and their tax-paying citizens and to the owners of such property. The
Commission has concluded therefore that public entities should be given
such authority under a procedure that provides assurance that the authority

will not be abused. Accordingly, the Commission recommends:

1. One uniform statute, covering all public entities, should be enacted

to replace the numerous and diverse statutes that now provide specific
authority to engage in remnant condemnation. Both the number and diversity
of these statutes lack any justificetion.

2. Public entities should be given express statutory authority to
acquire, by voluntary transaction, and to dispose of both physical and
financial remnants and to credit the proceeds therefrom to the fund avail-
able for the acquisition of property being acquired for public use. Inas-
much as this authority would only permit voluntary acquisitions, it could
hardly be detrimental to either side. On the contrary, it could substan-
tially benefit both the public entity and the property owner. The process
of appraising, negotiating, and-~if necessary--litigating the elements of
severance damage in a partial taking case often proves considerably more
difficult and costly than determining and paying the fair market value of
the entire parcel. Authority to acquire the entire parcel permits both
sides to avoid this expense. 1In addition, this authority will be of
assistance in cases where the property owner otherwise would be left with
property for which he has no use and would himself have to bear the cost of

dispesition of the property.



3. A oublic entity should be authorized to condemn the remainder, or
a portion of the remainder, of a larger parcel of property if the severance
damages {less any benefits) exceed 75 percent of the value of such remainder,
or a portion of the remainder, in its before condition. The Rodoni opinion
held that "condemnations that avoid a substantial risk of excessive or
consequential damages may constitutionally be authorized.” However, it is
difficult to determine what the court meant to include within the term
"excessive severance or consequential damage.” The definition of excessive
damages as those damages exceeding a fixed proportion of the "before"
value of the remsinder would eliminate the uncertainty resulting frcm the
Rodoni opinion and avoid the time-consuming and costly litigation likely
to result therefrom. Moreover, the definition provides a definite, quan-
titetive standard suitable for measuring the extent of all remnant con-
demnation authority. The authority to condemn a remainder where the
severance damage exceeds 75 percent of the value of such remainder in its
before condition is in substance the same as the authority to condemn
"physical” or "financial" remnants. However, the reference to an ascer-
taingble standard will again provide desirable certainty.

4. The resolution, ordinance, or declaration authorizing the taking
of a remainder, or portion of the remainder, should be given the effect
of a rebuttable presumption. The condemnee should be able to rebut the
presumption if the taking is authorized to avoid excessive damages upon
proof of either of the following: (1) That the public entity had a reason-
able, practical, financially feasible means of avoiding the excessive

damages or diminishing them to such an extent that they would not be



12
excessive; {2} That the remaindey, or portion of the remaindep will not

suffer excessive damages.

The court should make the determination whether or not there is an
economically feasible means of avoiding excessive damages or diminishing
them to such an extent that they will not be excessive. If the determina-
tion is in favor of the condemnee, the remainder, or portion of the re-
mainder, sought to be taken should be deleted from the proceeding.

If the taking is contested on the grounds that the remainder, or
portion of the remainder, will not suffer excessive damages, the court
should postpone determination of the issue until court, jury, or referee
hes determined (1) the value of the damages and benefits respecting the
remainder and (2) the value of the remainder before condemnation and as
unaffected thereby. If such determinations do not result in excessive
damages, the remainder should be deleted from the proceeding and compensa-
tion should be adjudged as in a partial taking. If excessive damages do
result, subject to the exception noted below, the remainder should be in-
cluded in the judgment and compensation should be awarded accordingly.

Procedurally, the Rodoni decision presently requires a preliminary
determination by the trial court of the probable amount of severance or

consequential damages and of the value of the parcels involved even before

12. For example, condemnees should be permitted to aveid the taking of the
entire parcel where the condemnor, through the taking of access ease-
ments or the construction of access roads or structures, could econom-
ically reduce or eliminate the damage to the remainder. The condemna-
tion of property by & public agency to provide access to a parcel land-
locked by its own project would be a valid taking for a public use,
and separate proposals have been prepared to make California's statutory
authority for such takings explicit and uniform. See Tentative Recom-
mendation Relating to Condemnation Law and Procedure: The Right to Take
{Byroads), O Cal. L. Revision Comm'n Reports 000 (1969).
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the condemnor's initial right to take the remainder can be resolved. However,

this can result in the property owner's loss of property in circumstances
where the trier of fact would not have found excessive damages and alter-
natively in a denial of the right to take where the trier of fact does even-
tually award excessive damages. Moreover, it results in considerable dupli-
cation of effort in both presenting and Jjudging the basic valuation case.
The procedure reccmmended sbove avoids these difficulties and would be more
rational, expeditious, and beneficial to both sides in the controversy.

5. If--within ten days from the determination of values, damages,
and benefits--the property owner files in the proceeding a remission of
all axcessive damages, the remainder should not be included in the judg-
ment, and compensation should be adjudged by adding the value of the part
taken for the public improvement to the damages that are not remitted.
This will permit the owner to avoid the taking but only if he waives such
damages as are found to be excessive,

6. Finally, the disposition of remnants acquired by condemnation

should also be provided for.

--8-1kL--
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PROPOSED LEGISLATICN

The Commission's recommendations would be effectuated by the

enactment of the following legislation:

An act to add Sections 1225, 1226, 1266.1 and 1266.2 to, and to

repeal Section 1266 of the Code of Civil Procedure, to

repeal Sections 104.1 and 943.1 of the Streets and Highways

Code, to repeal Sections 254, 8590.1, 11575.2, and 43533 of

the Water Code, to repeal Sections 28-16 5/8, 28-16 3/h,

36-16.1, and 48-9.2 of, to amend Sections 49-6.1 and 51-3.h4

of, to repeal Sections 55-28-.1 and 60-6.1 of, and toramend

Sections 74-§ and 105-6 of, the Water Code Appendix, relating

L to the acquisition of property by & public entity.

The people of the State of California do epact as follows:

Code of Civil Procedure Section 1225 {new)--"Public entity" defined

Section 1. Section 1225 is added to the Code of Civil Procedure
to read: {
1225. As used in this title, "public entity" includes the
state, the Regents of the University of California, a county, city, )
district, public authority, public agency, or any other political J

subdivision or entity in the state.

1

Comment. For a comparable definition of "public entity,” see Section

811.2 of the Govermment Code. The definition in this section is provided

4

for convenience in distinguishing govermmental from non-governmental
condemnors; it does not enlarge or diminish the power of condemnation of

any condemnor.
-15-




§ 1226

Code of Civil Procedure Section 1226 (new}--"larger parcel" defined

Sec. 2. Section 1226 is added to the Code of Civil Procedure,
to read:

{To be drafted later.)

[Comment. As used in Sections 1266.1 and 1266.2, "larger parcel" has
the same meaning as those words in Section 1248 and the decisional law

construing that term. See People v. Ocean Shore R.R., 32 Cal.2d L6, 196

P.2d4 570, 6 A.L.R.2d 1179 (1948); Pecple v. Nyrin, 265 Cal. App.2d 288,

63 Cal. Rptr. 905 (1967).]

-16-



§ 1266.1

Code of Civil Procedure Section 1266.1 (new)--Acquisition of physical or.
financiel remnant other than by condemnation

Sec. 3. Section 1266.1 is sdded to the Code of Civil Procedure

to read:

1266.1. Whenever a rart of a larger parcel of property is to be

acquired by a publie entity for public use and the remainder, or a
portion of the remainder, will be left in such size, shape, or
condition ae to be of little value to the owner or to give rise to
claims for severance or other damages, the public entity may:

(a) Acquire the remainder, or portion of the remainder, by any
means cther than condemnation proceedings; and

{b) Sell, lease, exchange, or otherwise dispose of property so
acquired and credit the proceeds from such disposition to the fund or
funds aveilsble for acquisition of the property to be acquired for

the public use.

Comment. Section 1266 is added to authorize any public entity to
acquire, by a voluntary transaction, physical or "financial" remnants; to
dispose of them, and to credit the proceeds to the fund svailable for
acquisition of the property being acquired for public use. Ag to "financial"

remants, see Dep't of Public Works v. Superior Court, 68 Cal.2d 206, 436 P.2d

342, 65 Cal. Rptr. 342 (1968); La Mesa v. Tweed & Gambrell Plening-.Mill, 146

Cal. App.2d 762, 304 P.2d 803 (1956). The langusge of the section is

similar to that contained in former Sections 1266 of the Code of Civil
Procedure, 10L,1 and 943.1 of the Streets and Highways Code, and Sections
254, 8590.1, 11575.2, and 43533 of the Water Code (all repealed in this
recommendation). This section does not provide the procedures to be followed
by the entity in disposing of the property so scquired, and that matter is
left to be governed by other statutory provisions applicable to the particular

entity.
-17-
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§ 1266.2

Code of Civil Procedure Section 1266.2 (new)--acquisition of physical or

financial remnant by condemnation

. Sec. 4. Section 1266.2 is added to the Code of Civil Procedure,
to read: ) :
1266.2. (&) As used in this section, "excessive dameges” means

damages to the remainder, or & portion of the remsinder, of a larger
parcel of property by reason of 1ts severance from the pert taken for
public use and from construction of the public improvement in the
manner proposed by the public entity, after being diminished by any
benefits, that exceed geventy-five percent of. the wvalue of such
remainder, or portion of the remﬁinder, immediately before condemnation
and ss unaffected thereby. ,

{v) Whenever 2 part of a larger parcel of property is to be
taken for public use by & public entity by condemnation proceedings
end the remainder, or a portion of the remainder, will be left in
such size, shape, or condition as to give rise to claims for excessive
damages, the public entity mey take such remeinder, or portion of the
remainder, in accordance with this section and not otherwlse.

(¢) The resolution, ordinance, or declarastion authorizing the
taking of s remsinder, or a portion of the remainder, under this
section shall specifically refer to this section and shell recite a
determination by the officer or body adopting the resclution, ordinance,
or declaration thet the remainder, or a portion of the remsinder,
sought to be taken will be left in such size, shape, or condition as
to give rise to claims for excessive damages. The determination and
recital required by this subdivision shall not be referred to in the
trial of the issue of compensation. It shall be presumed from the
adoption of the resolution, ordinence, or declarasticn thet the taking
of the remainder, or porticn of the remsinder, is justified under

this section.
«18-
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§ 1266.2

{d) The condemnee may contest a taking under this section upon
either or both of the following grounds:

(1) That the public entity has a reasonable, practicable, and
financlally feasible means of avoiding excessive damages or diminishing
them to such an extent that they will not be excessive.

(2) That the remainder, or portion of the remasinder, will not
suffer excessive damages.

(e) If the condemnee contests the taking on the ground listed in
paragraph (1) of subdivision (d), the court shall determine the issue
and the burden of proof is on the condemnee. If the determination is
in favor of the condemnee, the remeinder, or portion of the remainder,
shall be deleted from the proceeding.

(f) If the teking is contested upon the ground that the remainder,
or portion of the remainder, will not suffer excessive damages, the
court shall postpone determination of the issue until the court, Jury,
or referee has determined values, damages, and benefits respecting the

parcel. In addition to the other determinations to be made under

Section 1248, the court, Jjury or referee shall determine specificaliy
the value of the remainder, or portion of the remainder, before
condemnation and as unaffected thereby. If such determinations

do not result in excessive * damages, as defined ip subdivision

(2), the remainder or portion of the remainder, shall be deleted

from the proceeding and compensation shall be adjudged as in

a partial taking. If excessive damages do result, fhe

remainder, or portion of the remainder, shall be inciuded

in the judgment, and compensation shall be adjudged by adding
-19-
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the value of the part taken for the public improvement and the value
of the remainder, or'portion of the remainder, before condemnation

and as unaffected thereby. However, if within ten days from the
determination of values, damages and benefits, the property owner
files in the proceeding a remission of all excessive damages, as
defined in subdivision (2), the remainder, or portion of the remainder,
shall not be included in the judgment, and compensation shall be
adjudged by adding the value of the part taken for the public improve-
ment to the damages that are not remitted.

(g) Nothing in this section affects (1) the privilege of the
entity to abandon-the proceeding or abandon the proceeding as to
particular property, or {2) the consequence of any such abandonment.

(h) A public entity may sell, lease, exchange, or otherwise
dispose of property taken under this section or acquired by purchase
in lieun of proceedings under this secticn and may credit the proceeds
to the fund or funds availeble for acquisition of the property to be

acquired for the public use.

Comment. Section 1266.2 is added to provide a uniform procedure,
applicable to all public entities, for determining whether damages to a
remainder of property will be excessive and for avoiding the payment of
excessive damages. As to the concept of "excessive severance damages,"

see Dep't of Public Works v. Superior Court, 68 Cal.2d 206, 436 P.2d 342,

65 Cal. Rptr. 342 (1968); People v. Nyrin, 256 Cal. App.2d 288, 63 Cal.

Rptr. 905 (1967); la Mesa v. Tweed & Gambrell Planing Mill, 146 Cal. App.2d

762, 304 P.2d 803 (1956). See, generally, Recommendation Relating to

Condemnation Ilaw and Procedure: HNumber 00, Excess Condemnation--Physical

and Financial Remnants,  Cal. L. Revision Comm'n Reports Q00 (19 ). The

section supersedes Sections 1266 of the Code of Civil Procedure, 104.1 and 943.1
-20-
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§ 1266.2
of the Streets and Highways Code, Sections 254, 8590.1, 11575.2, aund 43533 of

the Water Code, and various sections of special distriet laws.

Subdivision {a). "Excessive damages" are defined to mean damages, after

offsetting benefits, that result to & remainder and that exceed 75 -percent
of the value of such remainder in the "before condition." For the purposes
of this section, only the portion of the damages that exceed 75 percent are
"excessive.” "Value) "damages,” and "benefits" have the same meaning as in
Section 1248 (or any successor to that section). The phrase "remainder, or
portion of the remsinder" contemplates a case in which one portion of the
remainder is dameged more severely than another portion. For example, 1f &
highway severs a large, single parcel, the portion remalning on one gide of
the highway may be substantially demaged, while the portion on the other
side is damaged only slightly or not at all.

Subdivision (b). This subdivision authorizes the taking of physical or

financial remnants, but requires the taking to be in accordance with this
subdivision. The language of the sectlon is similar to thet contained in
former Sections 1266 of the Code of Civil Procedure, 104.1 and 943.1 of the
Streets and Highways Code, and Sectioms25hk, 8590.1, 11575.2, and 43533 of
the Water Code (all repesled in this recommendsation).

Subdivision (¢). To invoke this section, the resolution to condemn

must refer to it and must recite a determination that the taking will "give
rise to clajms for excessive damages"; the resolution is not a determination
or concession that damages will exceed 75 percemt of the value of the
remainder. The subdivision forbids reference to the determination or recital
in the valuation trisl. For an analogous provision, see Section 1243.5(e)
{amount deposited to teke immediate possession). The resolution (or
ordinance or declaration) is given the effect of raising a presumption that

the taking is justified under this section. In the absence of a contest of
-21-




§ 1266.2

that issue, therefore, the subdivision permits a finding and Jjudgment that
the remsinder be taken.

Subdivisions (d) and (e). These subdivisions permit the condemnee to

contest a taking under this section upon the grounds that a "physical
solution” could be provided by the condemnor. or that the dameges, as
assessed, will not prove excessive. In at lesst a few cases, the condemnee
nmay be able to demonstrate that, given construction of the public improvement
in the menner proposed, the entity is able to provide substitute access or
take cther steps that would be economically feasible under the circumstances
of the particular case and would preclude excessive damages, If he can do
so, subdivision (e) prevents acquisition of the remainder.

Subdivision {f). If the condemnee contests a taking under this section,

subdivision (f) requires the court to postpone determination of the issue
until the valuation phase of the proceeding has been completed. The question
whether the remainder mey be takenlis made to turn simply upon the results of
the assessment of value, demages, and benefits. The court or Jury must
specifically assess the value of the remainder in the "befaore condition” to
permit comparison of that figure with the assessed damages-less-benefits.

If demages-less-benefits exceed 75 percent of the “before value," the remainder
nay be taken, but if not, the remainder mey not be taken and the matter is
resolved as any other partial taking. However, the condemnee 1s permitted to
remit any damages in excess of 75 percent and retain the remainder. As to

procedure before enactment of this section, see Dep't of Public Works v.

Superior Court, 68 Cal.2d 206, 436, P.2a 342, 65 Cal. Rptr. 3h2 {1968).

Subdivision {g). Subdivision {g) mekes clear that the procedure

provided by thls section has no bearing upon the privilege to abandon or the
“2Pa



§ 1266.2

consequences of abandonment. The subdivision mekes no change in existing

law. See Section 1255a and People v. Nyrin, 256 Cal. App.2d 288, 63 Cal.

Rptr. 905 (1967).

Subdivision {h). This subdivision authorizes the entity to dispose

of property scquired under this sectlon or acquired in lieu of such pro-
ceedings. However, it does not specify or provide the procedure to be
followed. Accordingly, such procedure is left to be governed by statutory

provisions applicable to the particular entity or agency.

-23



§ 1266

Sec. 5. Bection 1266 of the Code of Civil Procedure is repealed.

1046 - -—Whenever-iand-is-to-be ~eondenred -by-a -eouRty -ep-eiby-£arp
the-estabitsbment-af-any-strect-or-hitghwayy-inetuding -ekpress
highvways-and-freewsysy-and-the-taking-of-a-pars-of-a-paresi-af~land
by-sueh-econdemning-antherity-wautd-leave-the-repainder-theraef-in
sueh-pise-ar-ghape ~or-eonditicn-as-te-require-sueh-ecndennor-fo-pay
in-eempensatiea-?er-the-taking-e£-sueh-gart--an-ameunﬁ-equal-te-the
farr-and-reasensbie~value-ef-the-vwhole-pareely-the-roselution-e2~the
geverning-bady-of-the-eiby-or-eeupty-may-previde-for-the-taking-ef
she-vwhere-of~such-papeel ~and-upen-the-ndopbien-of-any-~sueh-resoluticn
i5-ghsli-be-decmed-Recensary-for-the-publie-usey-benefity-safotyy
eeoneryy-and~generat-verfare-that-ouch-eondenning-ausherity-acquive

the-vhele-af~-sueh-pareei+

-2k




§ 1ok.1

Sec. 6. Section 104.1 of the Streets and Highways Code is
repealed.

3041 --Wherever-g-part-of-a-pareel-of-iond-is-te-be-taken-for
state- pighway - purposes-and- tae-remainder-is-to-be-efi-in-suek~ shape
or-ccndition-as-te-be-ef-1ittle-value-to-its-gwner;-or-to-Zive-rise
te-elnimg-or-litigaticn-eeReeFRINE- BEVEFAREE- OF¥~other-damagey-the
department-Hay-gequire-she-whole-pareet-and-may-seil-~the- remainder
¥ -may-exehange-the-gane-for-obher-preperty-needed-for-state-highway

PUrpeBes~
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§ oh3.1

Sec. 7. Section 943.1 of the Streets and Highways Code is
repealed.

943 rlv--Whenever-a-part-of-s-pareat-af-land-is-te-ba-taken-£or
esunty-highvay-purpeces-and-the-rensinder-of-sush-pareel-is-te-ba
3efi-in~-suek-shape-sv-esndition-as-te-ba-ef-litile-valvue~-to-its-ownery
er-to-give~-rige-se-elaims-er-1itigaticn-acnserning-severance-sr-cthar
damagesy-the-eourty-may-aaquive-the-vhole-pareel-and-pay-setl-the
remainder-er-pay-ckehange~the-pame-for-ather -property-nacded-~for

esuRty-highway-purposesy



§ 254

Sec. 8. Section 254 of the Water Code is repealed.

£5h=--Wheaever-a-part-ef-a-pareel—af-lané-is-te-be-taken-fep
state-&am-er—water-purpase:-aaé-the-remainéer—ia—te-be-left-in-aush
ahape-er-eenditiea-as-te—be-ef-little-value-te-its-ewnev,-ep-te
give-rise-te-elaims-er-litigatien-eeaeeraing-severanae-ar-ethar
&amage;-ﬁhe-departmen%-ﬁay-aeqaire-the-whele-pareel-ané-may-seLL
the-remain&er-er-may-exehange-the-eame-fer-ether-graperty-agedeé

far-sphate-dam-or-vater-purpasess

‘)

-7
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§ 8590.1

Sec.-¢.- Section 8590.1 of the Water Code ig-repesled.

£390+1~--Wherever-a-pari-of-a-pareel-of-land-is-to-be-taken
for-purposes-ac-sei-ferth-in-Seeiion-8590-ef-this-ecode-and-the
remainder-is-te-be-iefi-in- sueh-chape-or-condition-as-to-be-of
ditsle-value-to-ite-owners-or-to-give-rice-to-elaime-or-1itigation
eGReeYRiIng- severanee-or-other-danagey-the-beard-may-aequire-ihe
whele-pRrecl-and-may-cell-the-remainder-or-nay-enchange-the-came
foy-other-property-seeded- for-purpeses-as-set-forikh-in-Beetion

8590-ef-thic-eode~

25



§ 11575.2

Sec, 10. -Bection 11575.2 of the Water Code”iga{epgaled.

311575-2.--Whenever-a-pari-ef-a-pareel-of-1and-is-te-be-taken
fsr-s%ate-wa%er-éeveiegment-gur@asea-and-%he—remaindey—is;%e-be
lefi-in-sueck-shape-or-condition-as-to-be-ef-litsie-value-te-its
owper;-or-to-give-rise-to-elaims-er-1itigasion-concerning-sever-
anee-or-other-damsgey-the-departmeni-my-aequire-the-vwhele-payr-
cel-apd-ghall-sell-the-remainder-or-chall-exnehange~-the-sare-for

ether-preperiy-needed-for-siate-vater-developrent-purpesesys

-2



(:: § 43533

Sec.11. Jection 43533 of the Water Code is repealed.

h3533--_Hheaever-a—par%—af-a-pareel-s£-iand-is-te-be-aeqairea
gursuan%—te-%hie-artieie—ané-any-peftien-ef-%he-remaiaﬂer-is—%e-he
lefi-in-suek-chape-or-eondition-as-te-be-of-1itile-vaiue-to-iis
evners-ihe-beard-may-acquire-and- cell-sueh-portien-or-uay-exehange
4he-gape- for-ether-properiy-reeded-o-earry-ont-she-povers-conferred

on-said-beardy

()
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§ 28-16 5/8

Sec. 12. Water Code Appendix Secticn 28-16-5/8 is repealed:

Bees-316-5/8.--Yherever-a-pari-enly-of-a-larger-gareel-of-1aad-ie
required-by-the-distriet~for-the-control-or-censervation-of-fleedy
stermy-or-ether-waste-vaters;-and-the-taking-thereofy-and-the-een-
siruetion-of-the-proposed-pubtie-imprevement-theresn-witl-interfere
with-reageonable-aceceps-to-the-remainders-or-wili-othervise-eause
substantial-damage-to-the-rempindery-ihe-distriet-may-condemn;
purehases-or-othervise-aequire-the-vhole-parecl-ef-iand-of-vhieh
the-area-required-for-pubiis~-nee-is-a-pary~~Ory-insdiou~of-sueh
aequisitions-the-digtriet-may-condensy-purehage;-or-otherviee
aequire-an-eacenent-for-ingreas~-to-and-egress-frem-the-said-repainder

for-use-by-the-publies-ineinding-the-ewner-of-the-jand-

~31-



C § 28-16 3/h4

.. Sec, 13. Tater Code Arpendix Baction 28-16 3/k is repealed.
Feev=16-3fkx =nLhenever-a~pArk-snly-of-a-house~or-other-strieture

musi-be-talien-er-removed-in-order-te-use-ihe-iand-en-vwhiekh-sueh
sErFueture-is-situated-for-fleood-contrel-or-water-eonservation-pur-
peses-and-the-severanee-of-guch-peortien-of-the-strueture-from-she
whele-strueture-would-canse-a-eubetantial-damage-te-the-sirueturesy
the-Beard-of-Supervigerc~-of-the-ies-Angeles-Flood-Control-Piatriet
mey-eendemn-er-othervise-aequire-the-entire-heuse-or-ctrueture-ard
therecafiter-sell-er-etherwise-eguse-the-said-structure-to-be-removed

fwem-the-pertion-of-the-iand-se-required-for-a-piablie-uce~

-32-
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§ 36-16.1

Sec. 14. Water Code Appendix Section 36-16.1 is repealed.

Seee-iévlt--Hhenever-a:part-ealy»afra-ﬁaree&-ef-&aaa—is-requireé
by-%he—dis%rie%—far-%he-eeatrel—er-eenservatien-af-fieed;-eterm;-er
ether-waste-watersy-anﬂ—the-taking-%hereefg-aad-the-eeastraetien—ef
the-prepased-publie-imprevement-thereen;-wili-in%erfere-with-reasen—
able-aeceess-to-the-repainder;-er-will-othervise-cause-substantial
aamage-%e-%he-remainﬂer;-the-dis%riet-mﬂy-eendemn;—purehase;-er-
e%herwise-aequire-%he-whale-pareel-ef—lanﬂ—aaﬂ-mhy-aell—the-remainder
er-exehaage-%he-same-fer-e%her-preperty«required-far-distriet-p&rpeses«
erg—in—iiea-ef-sueh-aequiaitienref-%he-remainder;-%he-ﬂistriet-m&y
eenﬂemn;-purehaseg-ar~e%herwise—aeqaire-aa—eaaement-fsr-ingress-te
anﬂ—egress-frem—the-remaiaaer—fer-use-by—the-pubiieg-ineludiag-%he

ewney-of-the-iandy




§ 4B-9.2

Sec. 15. Water Code Appendix Sectien 4B-39.2 is repealed.

48-5,0v---WEeRever-a-part~onty-of -a-pareet-of-1and-is-required
by-the-distriet-for-any-purpose-anshorised-by-shis-aet-And-the-taking
thereefy-and-the-eonstruetion-ef~-she-proprsed-publie-imprevenent
therecny~witl-inberfere-vith-reasanable-aeeess-to-the-remaindery-oF
willi-sthervige-cause-subsbantisl-damage~to-the-remaindery-the-distries
Rey-purehssey-asndenny-o¥~ctherwise~aequire-the-whele-pareat-ef -1and
and-may-sell-the-remainder-sr-exehange-the-same-for~-osher-propersy
roquired-for-distvriet-purpecesv-«in-2ieu-ef-sueh-aaquisition-ef-$he
reusindery-the-distriot-may-pureiadey-eondenn-or-cthorvise-aequire-a
right-of-way-or-real-praperty-for-ingrens-~to-and-egress~-from-the

remedinder-for-use-by-the-publicy-inclvding-the-owner-of-she-1andy

«3h.



§ 49-6.2

Sec. 16. Water Code Appendix Section U9-6.1 is amended to reed:

49+6.1. Whemever-s-pars-enty-ef-a-pareci-ef-iand-is~required
By~the-disbriet-for-the-coRbrol-or-conservasien~-of -floedy-stormy-oF
ebher-waste-vatersy-and -the-saking-thereofy-and-the-senatrustion-of
she-prepesed-publie-improvemcnb-thereeny -will -inberfove-vith-veassn-
abie-gecens-so-the-remaindery-or-witk-ethervise-eause-gubstantial
damage-te-the-repnindery~the-distriet-Roy-condemny -purekasey-o¥
ethervise-aequire~the-whele-pareei-of--1and-and-may-seli-the-remainder
er-giehange-the-snne -for-other-property-required-for-distriet-purposcar
oy -in-tien-of-puch-aequisibion-of-she~remaindery-the-distriet-nay
esndesny-purehasey-or-sbheriise-acquire-an-casement-for-ingreas-5e
and-egresg~frem-the-reuninder-for-use-by-the-publiey-itneiuding-the

ewaer-of-the-lande No authority is kereby granted to the district by

Section 1266.1 or 1266.2 of the Code of Civil Procedure to acquire

riding and hiking trails by condemnation.



Sec. 17. yater Code Appendix Section 51.3.4 is amended

to - read:

5’-”-"'. The azeney shall have the power of viiveut Gamcin te ampulre within
or tulside the ageney by coadomnalion Ta e muver il 1o 1he extent proseeied in
Arlicle 3, Settion 14 of the Conslitntion zud Fille T, 1%l 3 of the Cule of Givil 'vo-
eodure, ns now existing o heveafler patencled, all propeviy of fuloresls therin peees-
gary of convenient fur eareylig ot the powees and panaposes of The ageney exced st
the sooney fhadl not have power to aegwine I oandumetation pullicly owaed properly
held or tsed for Uee dovelupwuent, Bleraze or disitibadion of waltve fur pulilic use; amd
1t s berohy declaresd 1hat the ure of the properly which tray be condemned, taken or
appruprinded eimder e provisions of this ael, i+ a pabiic use, suhjeel Lo regnlation and
control of the slate fu the munwer prescritead by Jiw,  Fine dizlried 3n exerclsing such
powee slatl in mhlition 1o the amage For e dnking, Injury, or dudraction of prep-
erly, 8lzo pay fhe ol of removat or reloenbion of any sieuctuie, saihways, mains,
pipes, conduits, wirds, cuble, podes, of any publig alility which &= reguired 10 be woved
10 a new Jocidian, and provided further that nolw ithstanding any ollier provision of
thiz act or any tiher Juw, Lo property shalt e taken wide=s it i faken upon o Finld-
Sug Wy n court of compelent Juvisction thad Dhe Gaking 1 for n wnre neceErary pob-
Yle use than that 40 which IL has already boen spimeprinted,

D henever real projerty which is dovalad Lo 6 held for some oiler public or gunsi-
puldic uxe Is required by the agency for any purpore tutherized by this oet, the
BAECNCY MRnY Cvindvinm woid AN Tty atjaend thereto or In the hamediale vicknily
thereof 10 e exchatgsd fur the rend prvperly s roquirst by the n;:i-m-,\'.__! .

Tha power of cinlnent domain vested in e azeney shall include e power 10 con-
denn In Lo vatge of the apeacy efler e oo simle or any Jeseer estate or julenest
in any projerly which the Teansd 6f dircctnes Ly rerobution shall getermine ia Roees-
pary for earrying onut the puipeses of b arency,  Sueh rerolution, adepled by a
twothiTds vale of ol 3t memlers, shadl hae conclnsive ovidence of 1l of the fullowing:

(2} Tho pablic scosiily for tha gl pultic Improvement,

) The projeriy or propesly Brerest belag pespubeed is necessary for U proponed
poblic use,

() Suh progeerad public fagrovement i planned or Juealed In thie manner which
wi b cmupalibte with flo: prcatesl pullie g and ibe Jeact private injory,

Whenever—a-panh-sniy-~af-arpanesk-ta-required-by-the-ageney
m-w-pmmm-w-tw,-m-mmmm,
ani-the-sonstiustbsn-af-the-Jrepessd-publie-inprovancat-there~
u,«tn-nmmw.-um-io-m-mm,-a
vill-sthervise-sause-substpntisi-danege-te-the-remaindery-the
agu.y-n.y-ouim,-pmhn,-a-ﬂhwiu-uqain-th-umn
)uui-ot-hli-lﬂ-w-ul}-the-rmimr-or-a-hng--th--un
Sﬂ-ﬂhr:-mrty-nqurﬂ-m-mny-mu-.-ﬂr,-h-mu--:
suh-nquoitin--f—th-mimr,-th-quq-ny--m,-w-
m;-u-ﬁhwin-aquﬂo-n-mnt-hr-i-grnl-u--ﬂ-cgnu
ﬁn-tﬁ-rﬂﬂlr-m-m-w-m-ﬂniey-wﬂm-th-ﬂur-ﬁ

she-lande
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§ 55-28.1

See. 18. Water Code Appendix Section 55-28.1 iz repealed.

Sees-28+1v--Whenever-2ani-1i6-so-be-eondemmed-by-the-distries
for-any-of-the-uces-and-purpeces-perpitied-by-lawy -and-the-taking
ef-a-part-of-a~pareel-ef-land-veuld-iecave-the-remainder-thereof
in-suehpsise-er—shape-erueanditiea—sa-te-!equire—the-distriet-ta
ray-in-eompensation-for-the-taking-of-such-pari-an-ameunt-equad
to-the-fair-and-reasonnbie-vaiue-of-the-whole-pareely-the-resoiu-
tion-of-the-board-may-provide-for-the-taking-of-the-vhole-of -sueh
pareci-and-upon-the-ndeption-of-any- sueh-reseluiion-it-chali-be
deened-neeessary-for-the-publie-usey-benefity-cafetyy-cconemy; and

generai-welfare-that-the-distpiet-aequive-the-whole-~ef-snch-parveels




§ 60-6.1

Sec. 19. Water Code Appendix Section 60-6.1 is repealed.

Seey-6yir--Hhenever-a-part~oply-ef-a-garveel-of-land-ic-veqitred
by-the-dipbricty~-and-she-saking-shereofy-and-the-eonstrusticn-of-the
proposed-publiie-inmprovement~thereony-vwiil-inferfere-vith-reasenable
Access-te-the-yepainder-of-a-periion- thereefy-or-vill-othervise
cause-substantianl-damage-to-the-rempindevy-the-disiried-nay-eondenny
purekasey-er-esthervise-aequire-the-vieie-paroel-of-land-or-asuch
poreien-of-she-remainder-s0-vwhieh-aceess-ds-impaired-and-uay-sell
the-remainder-er-enehange-ihe-gane-for-other-propeviy-required-for
digtriet-purpesesy--ory-in-iicu-of-sueh-sequisition-of-the-remainder,
the-diatyiet-may-condenny - purehasey -or-sthevvise-acquire-an-easanent
for-ingvess-so-and-egreas- fron-ihe-remainder-for-une-y-She-publicy

tgeivding-4he- ovner-ef-Lhe-1land~

-38--
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Sec. 20. Water Code Appendix Section Th-5 is amended
to read: _

i<t eiet 5 Depelr Loelued o b o Iaaly carpnrate amd qolitic and
it sublition te Gl olber pasers vesbed in 1 by this act, (e

745 Thed
ps sl shialfl Baze,
Fltinisegg Bnes £

%, W heave gerpedid suovecded,

u gy auv el he sansl in (ke e af wabl & drict,

A T bt o wenl

4. o negire by geatd, g o, Youee, will, deviae, eratract, rondeantind ity Coon-
slge.thar, or ptherwio, etsl b bl uw, enjoy, wofl, b1, sl Qispesr uf nnl sl
prrsanal grep ity of every Lind, Bewchuding lael-, sirpetures, boildins, riztd=nd-
way, saodk-nl, sial prisitero, aad to cak-lrie, saintakn, alter and sperate any
atd 2l works or njroverputy, within ot wizhest flwe di<tricl, weeaty or phier
o carry sl sy ol He wlsfierds oF goifpee o2 of thi< arl nad eokvenienl ta (he Sl
earrrics of o pewers, amd {a deligplets extemt, wtd o, Bller, paneee, Fogaic oF
eflw v fpaptae aby woork:, ne improsements, of pregerly weaquipenl 2 It o5 au-
arized by this ac L

5 e totdeed e fhad ok ctorin wadaers of sl disieled amd Des (o and shiam
wakers of streatns Hat Toee th-ir pogpecs onliehs af sakd di-Lriet, el whish slreams
pwd the (haotwater: fhormd Tlaw Iate radd di:dricl, il to conoorve sich wabrs for
Praweelielel b 1l prrpaeees of suiel adicfaded Yy cperendine, <fuginn, pedninline gl
waumiey o pereolide dile thee roil witlsin 4o witteatl wail di-iricl, of & zave oF can-
v 30 oany Junntser all wr any of =wcd Waker: strel pradied fram damas Loy :tich
Lhww? or storm woaers fhee wateriour: e, waterheds, Rarbnrs, pebiie hizhways, e
sl preqerty in sadd Qi teiet, atd fhe walepesir, #5 aorl=ide of 1l di=triet of ~1pvdms
Permbiee il the ok dticl, and fa presenl waste of waler of dimimdion of the waler
Kugdy B, or exportalivn of witer from eabd i tricl, amd T ebtain, rofain aud
voctaim dealore, storm, fhal sl other wated for begieTiedzd teon dn sabd distriet ]
prarchbinl, thet gedlibne Ju thic act st Falpeal $hall autharize the exerybms ont of any

att of [igteettenl, e prirjse o 1 whirh Iz or 1w effeel of whivh witl e, to tale
swxater which Thows §n sy wauter=tedd o said di-triet and trancpost s soll L amen farr
e gupwhene tul<ibe of the dl-iviet when the water bovel of any gravel Teads within
Abne Mstelel b5 ledow the 2! bavel anet srly wader conld reasotnbly he wel de
replpnish 13 waler Beved of said mand bl prerided Suriher, thot ease o (e
prnlsions of this ael sl preclsube fhe exercd e By any oller pedittead salalivi-lon
st may e or Jwreafrer ealqt, whally vr i g, within s i-trit fron) axee-
clinze Hx powvers, alleesb xach poavers may o af tlee Sam: plnoe 0% thegowers of
sl glistriel.  Any el ofher aditieal soialivision ay, by wrillen aprvenwul with
the Maskt, poovide for tie 1o, oF Joint nac, nf pealerty sop Favibiice: in whicke any
kool adlier pdltical subwlivi-ben L an Listerost, ar for e e, o joiul W, o7 progr
ey or faellitios in which said didtricd has an T I :

& To cocpornte and to ard in caniunction with 1the Stale of Califorpia, e any
of Wi euglneess, offieers, lenmds, eal sipne, departments ap aponeies, ne wirth ik
poveruyient o e United Btates, or ary of Hs enviers, 6hfleers, boanls, enimmile-
Hlags, eyl ineuls nr apencies, or vith any publie or jrivale corporution, or with
Ahe Squnty of Kanla Partura, in he oom droction of any w wk fur the contralilng ot
floml %7 sona walers af ar fleving lnte salt distriel, or far #he profociion of life or
proporty theevin, wr for dhe panuea of rotieeving saiik waters for bew Biclal v with-
I sald distried, or u any afher works, aets, or purpoeaes groviiet for hercin, and o
o gl carry e ary abefinite plarn ap sys<tom of work fur any stele pHrposy,

Fo carry on techhnival aml otler Tvedimdion: of all kKlnis, pake meq-ame-
monte, oollivt datn awd stk analyses, shindbes, atud Jesped fons periaininge to waler

L waher flghis, conted of storm valses it [t < aned s of wrder, Teath within
and witivant sahl distyied, sl b sacl purpases sald diztelel ladl b (e vizht of
roecax thrmth B anthiorizsad neprecontatives fo all prgeertics nithin said distolet.
Wiee disdrlel, throrpd s aulfrizad reprerealatives, may shter apas suels Jaruls pued
mtheexamtiaid bon, surveys, am? v therool,
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B W eoter gpeen any Lok b aake sver- aud hweate 1he - ArX tworkes of
fmprovewenl and fle: lites for shomtiels, eoselnits, canal s, pipotines, rotfivays atsld
ler richi- of-way; da zeqeine by puarction o) b, eonfoaet) eamdewnntion, giff,
devise, or aolleer Leal ne a1 Lsseds amd wader anmd wiber ricd- gl sfhes propoerty
BerEsary or cenveniebl for 1 condrmetion, neae, supply, main: Vens, et aaml
Bugoverient of il worke, iketieling werl s et el ] Beiner conr e dey
private owiters, Bicd s for peervoirs for slaeee af tecc-yary wider, and al peceogrs
appuricnnters; to cinler jalo coniesel < | L8 el
=Ty o brojer for e performamss of any such eontrach; aml seoreemant< with 1
United Sate s, o any state, eunad v difri
yal corporadiogg, aonwciation, Tirus, or indiy
aequi=ifion, rotefrigtion, Tea e o eer-

ad, or Ly nemlsr of thean, Tor 1h juinl
ali-jilion, o, Iarneensnl, hsesdse-

AN, B it oF ejeralion of gty ol werhs or ather 1ezerly of g Rimd which
izt dos bawfally aeuined s Cwred Ty o= Yitriet ;Ao acquire 1he rizh! o ctome

TECT 3N dy osrielts, of o sarey woater 1hrno anty conl, it or eone i el
Wil o7 corin el B 150 A1 2 da rrant 1 AHY WWI 0 ke e FirNL e the
Wt b Sl N hor or Fiskd fes stego wipehy Wty S sy b vervedr of thee disteicf, sor 1o
Carry such waler e sev s, eaed, dlitel, or codisit of the di-tiet : (o
EN0er Qb stal sl apy e fs g Stey ar preger for fhe Prforitiniase of any azewe-
Bent with sy di-iiel o ann Ll DT Porfaro bl e aselabien, Tivia or
or ang wnder of then far e froo - Sep or delitery fo iy roeh ai Tricl,
COrfwr,ifinm, ocfzfin, fizin or iwlivi-bod of sny waler rieit oF waber 1335 ol
Flored, appergariabed or oflopeio~ wamined np secired, o e ge o ther lictrie! we
for (he purpe e of exebansins the saiar for theor waber, wiuler it of waler ~npgdy
I exchanze fir water, vater or waler LTy B Lo helive vl o =3Bl lisTiing by e
oihir parly (o said noeoenert,

O Mo feenr ebebiodee ool Lo o Taesds fiz e Ltne ¢ Lonein provill,

. To canze faxes or o oo nnls b Tee bexba and vkl fur the pourgsee aof
paying any sblizdian of e di:tif, aml fe oy oul any ol 1 peirpeeses of s
act, In the mantor hereinalt ¢ poosidsd,

13, Tu maks eeniractz, amd 4o empa Talar, noed io e oM ek nevesary for
the ful) exervise of all gt Yested D 2ot BE-10ie op any of tle awfiirors theneol
by this aut.

12 Yo exvrviae e ricld af el demaie, sflier withiy or willmid said di-Cridl.
ant i er mamnsre procTried by T for O cotdemmpadion of pevaie reperty for ol
Ye wee, dn tulie any prcgesty orrEsary e cafey oat iy 6f 1 aljois or o sz of
thic nef, whelhor sueh progesty Lo alrewdy evuind by any pablie - Iy sy o Lriet
or othor Jullic rorporating, or amerey, or slerwise: providod, bevcsver, that the
flistriet fr exercidng steh power shall in addition 16 the danee for the fakiv ey, in-
Jury, or destraction of prseeziy, al-o raax (e eosl of pereval, pouk<droction, or rela-
cation of any strnchure, railwnys, maine, pipe:, comdnils, wirns, gable, oz, of any
publie glilicy which i: roguismt (o e meved 1o 2 s ewaliog; nmil provieledt furdber,
that nolwithslandicg auy olfcr pravisicn of thic acg s way eflier Baw, e pooperly
shall b tnlei tisless i 3¢ Lelien wpon o findice by o eonrt of compntend Juriadiction
that (he faking s for a mare weerssary pabilic wee fhan thal (e which it haz aiready
heen nppripriated; and procided Furilers, that un rishr shalb esist fn satd $i<iricd 19
take by proceeding: in enineat domsin any projeaty, e iy whler risht=, ajeero-
peiatedd 1o pullfic u=~ Ly any exisling ¢Ify aud ety or teisicinal ufility di-teicl.
The distrid steall also have and may exendio He rzht {0 rsilctin any existing
werks or buprovemenats in said di-tried or alonz sfoeams Thaving intae sail alislriet
Row of hercafter used do ool rol flom] or stonn wilers, or fo conserve sk sad o
roerm walved o ia proloct any preperdy josabl disteict or absyg sleeans flinying inin
taid dixiricd From damege from <iels food or slorin walers, amt i i benhy dechyned
Wil e et of Hee progeerty, Taaks, righl=of-way, Caelwend=, or nalerials which sy
be vszsesed, taken vr appeepriaied smber (he provisions of this ael is a ruldic e
salijeed o e regoulation ane? vontral of {he state in 1 manmer prezeritesd by law ;
pravcidef, owever, el wothing in ihis et contained shall e deemsd to sl hustizan
sathel dli=trict, or apy Jar-us ar peeses L divesd 4% wibiers of AF river, reed, stnae,
Irrization sy=fvm, caual or dilel, or 18 waders teeresl or Heekein asb-ss (R 71T S
tian theaefor bee ficel pronicked o e usnmer prescerifend by Taw,

The et of it i vested de e disdriet 2had? inclmde 1l poer 1o ot
aoann in e narae of the distri-t cidher e fie ~imph: o any lessor estaie, eazscanem,
ur dnhevest in any real poageer s whicds Bie Teaird of dinetors of 1 i1 ricl by pelng-
Hett thadl sbbeemine s Jove~zary for earrdying el e parpeees of thix aed, Nk
resdtition, wlopded by a tws (hinds vole of 3Y il cemteers, <hatl e conclyrdue ovie
dhvmy of all of the foalbavin:: ;

G} Tloe prthilie mevessity For thes prop- ol pablie impreveist,

B e progeerty or progacrly intenc-t baeing gegnioed is mvesary fur flee Jwogueand
paldic: n=e,

{c} Fawch peregeesd pubdic ingrsceaenl i< plisstcd er heatod i e manaer which
il b sasmedtilhe with A3er wrvanet Jatldice zoand el Qe heaet frrivaebe jnjury.
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F Wheaiever il Propeely whicl B2 drvnbnd to or Lol for <ot o bor pralebie or -
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thereaf o b eselinnged Tor 1T vl P rby s pegnieed lg e distrie,
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&c' 2—1.

Bee, G0 Fhe distreict B heveby deciared To he o body eorpoatate ami poillic nnid as
such shall have, lo addition to the other puwers vested in it by Wils act, the follow-
ing pawers:

1. To dave perpehunl existenees,

L. To sae mud e syind o in the namwe of e distelet,

3 e mdapt @ seal nnd aller oot ploasure.

4. To neguive by wrunt, purchase, huse, gife, devise, contract, comletmnation or
otherwise, aml by held, wse, enjoy, soil, Jot, and dispose of real and personal proporty
of every Limd, bubatng Tamds, stroactures, buibibgs, rights of way, easemnents, aml
privileges, execpting water rights swned by o publle corporation or ageney without
the conxcit of sueh public corporation or ageucy, and fo eometenet, pudnlain, alter
amwl operale a0y amd wll prajerds or works of nprosvinent, wilhiin or withont 1he
district, pecessiry or proper Lo enery ont any of the objects or purposes of this aet,
ot conveniont In the full exerelse of g powers, and to construct, complete, exlet,
nddd o, zller, velnoye, Tecotstrael, vepadr oF wsiherwize improve any projects or works
of improvemcnd, ot properly aoguired by 0 as autiorized by 1his aet.

5. To cmbirel e Moo ool store walers of the dislriet, and the Pl amd s=form
walvrs of siveatns That have theiv source oulside of the distriet, but which stroums
aned the Floml waters theerof Slow into the district, v (o cosserve sueh walers for
Lenelicial dwl w=eful puarpores within the distelet by relarding, spreading, storing,
retaining nnd colng he gaane to persolitts lodo the sofl within or without the dis-
trict, or fo mive ad vonserve b any manner 01 or any of =ncl walers el protect
fram damge Teom sacl foed of stort walers Hie walereourses, wadershods, gaiblic
Mphways, B and propeety i sabd distelcl; provided, that water vighls wow exlst-
I, pubtlie o privios, b pot thoreby Laken or damaged withoat eompenzalion; pro-
vtk furtlier, (hat none of e provisions of this act shall in any manner [mit or
prochinde the fatl vxorciae by any county, cily, isteiet, public or manicipal auihotity,
apeney or corparation, or any politieal sutwBeiston that may now ot hercafter oxist,
wholly or i part, within the distrlet from exercising any of R4 powess, nithough
such be of $he some wduee as (e pewets of the distelel, Auy swel other public
entity may, by writton apeeemicit with the district, provide fur (he use, ob jolnt use,
of property or facilities in wlich amny siweh orler pablie entiy has an julerest, or for
thir use, o Juint tese, of properety or facilities in whiclh (e distriet Jhas an indevest

6. To conpuerale uwd te net in conjuhetion with er contribnie fmds to, the Unlied
Hiates or the State of Caltfornin, or wny of thele onginecrs, officers, boards, commis-
sions, departments or agencies, or with any publie or privite corporation, or with
the County of Ran Diego, o with any public ageucy or dislrict, In the censtruclion
of alx,}' projects or works of improvement for the controlling of floed or slorm watets
of or Howing Into the d!stri(-t._ ar for the protection of [ife or property therein, or for
the purposes of conserving saiil waters for benofielal use within sald dlstriet, or for
the prutection of !.xm:-lws il ghorelines ferom erosion, or for the restoralion of
beaches and shorclines, or In any vther works, aets or purposces provided for herein,
aod to adopt and carry out any Aefindie plan or system of projrets or works of im-
provemont for any such gurpose: amd te enter inlo, and to 4o any aml all acts
pecessary of peopier ot the performiiawe of, any ngeeement will, or neemess ary (o
comply with any act of nulhiorizution of, the Uniled SBtates, or any siate, couniy ar
digiriet of any Lind, or novessary and proper for the perforance of any agreement
with any publiec or privale corporation, assechalion, firm or individuwl, or any
number of them, for (he Joint financlag, acqudsition, constroetion, Jeasing, ownership,
disposition, use, management, mainbenanes, repaie or operation of nuy righty, praj-
eets ar works of Improvemcul, or other properly of any kind which might be Jaw-
fully aeguired or owmesd by tlie district. '

T. o acysive the right o store water in sy reservodis, or 1o carry watey {hreough
any canal, diteh or comdult Wt owned by tlur distriet, and to granl to auy person
the rh.:lnl_ln earry ary wuler owted by soch goerson thronsh any (nunet, canad, diteh
or eomtuitl of the distelet; provithwd, that the distriel smll not arquelve any s
plghts from o sovicipality or publie waler ageney or distviet ot ihag with the
cotsent of sueh wnndcipadity or pable witer ngeney or distele?,

8 To curry on lechubeut aml olher Investisations of all Kimds, ke s
menly, colbeel il :n}nl lo imakie analysex, stndics, amd inspections peetwning to
water xappiy, witter righis, oocan enerents, o, eresion, contrel of floods, aond nse

YA

Water Code Appendix Section 105-6 is amended to read:




of waler, miod o ke sorvers, S Tee] nnd waps and i< rebadive o the Toes Lo
al nedrasary peejes i el ok of dngeyeanent iscbinking bk go! Hodlead 1o s,
levies, clubanels, comduite, cotadsy pipelines, readways sl other sivhboofoawny, and
redative B the sespnicdtioe of Lands, oF igteresas el sl sther progualy s pro-
vidhed, thak P foregeiing povoers ey b eseredaed By e abisdeiet To s exdont meers
saey Ao aeewanpli=h e paivy e of (= el st farther provided, Uan? the distriet
has the vight of seves s, am] tuas enlee v coy Lae's within ot withont the dise
teiek, brecepective of (e awier=hdip of suele Towds, w3HL o withond Hie permission
o ther wawiier of sl Tiade, Ju oxder to sevompdish The nels onthoiized by Elis s
thote, eor gy of Fliens, ond such enfry LTy dde dicdzriol er by ils sotlorizsl pegrene
serbdive Shall st emetilele, o give vl o, ony o of il io favor of the
OW T O svwvliers of sueh Tand except for dnjorices reesnitiog Troan neghizenes, widitan.
ness, ot paaliee,

Whenwever & projort o work of Jmprevetcnl s eoithphited e von-dideritioh
shall be given to (e Toesiting of eoisling seowsiae e gt fo fhe prossihle feaeod s
of futuiv vewnee Yinew, gl (e disleic]l shadi sobivit (he pooommetnlal ions of pislitie
sewage Qi posal apenches Tnoorder thad disteied faciiibies may e lueated vqritably
i lighd of 2unln v Tinee,

o To inewr Bndebhediess s to Do Taanls ik (Be manner bereinaller provided,

) LI AN e B R ITET s or s ienls to be levied iand eollechsd For (he puepose of
paying nny eblimadior of (e disfriel, el to earey oil sy of e pargoses ol this
gel, in dbe wenener eeelnndiee prmciohd,

11 To wnke rontracts, 1o enndoy Inbor, 1o cinploy expeerl apprei=ers, consutants
atul teschinieal sdvisers amd assisiods, med to do all pels necessary for (he fall axers
eixe of all powers vested By (i ner in ssind disteiet ae in sny of (e ffunes fhorend,

12, The disteiet has ol mey cxercise Hwe rizht of ewminent domein within e
County of Ram Ihega, vither within ar withong (he dictrict, nmwl ju the manner pro-
vided by Liw for {he comlemnation of peivate peepeety Tor prbbie v, to take ooy
property neeeseary Lo enrry and nny o (e aljects or parposss of this gef, wiew ber
stich propecty boe alreidy devctod o ony pablic use by any districs or public curpm-
ration or azeney, ar otherwive; providel, owever, thel the disdrid fo exercising
such power shall jn pdbdition to the Gouage Tor the txkine Indory, or dostiietion of
property, aleo pay the cosb of mroaceval reeorstraelinge g velocatiom of any strwetare,
rallways, maine, pipes, rombiit=, wires, eable, poles or oiler propesdy of any guablic
utllity er padilic envporn o ar d3-tricE whiell i= regnaived fo be Jnsansl fooxaew Joeas
tion; nud gersvides]) furider, thae nslwithstaraling ouy peovision of ibis ael or iy
other Iaw, no property shall he tulien undess it I8 talon wpon a Tinding Ly o eastirt of
compotent urisdiction that the baking is Tor a mare neecassry paldle wse thag thy
te which it haz alveady Tweew apprepriated ) st provided Inrther, that no right =t
exist in 1l district to tule by preceedings in ominent domain any witer rights HIT D TR
priate] to pahliec use by any exizting mitnidpal corpoeatbon, waier district, or gllwer
publie ageey. The districr =hall ako have the rledd (o umd may condomn, within
the County of San Dicga, any existing works or inmreveinends fo the distrlet or alony
streams Oowing inte the distriet now or heroafiler used to control food or storn,
wadrrs, or o eonzerve sach ok o stoem waders or to protoct any property in the
dintriet or plowg steeams flowing infe the dlsdrict from dimage from sueh flowd o
storm waters, or ta prafeet henches or shorelines from orasion oF e restore sgel
heaches or shorclines, and jt s bevcbhy dectaved that the use of the prapoerty, lamis,
rights of-woy, eascmwents of etorind wldels oy s condetnned, taken or WpIrpL-
sted wtider the provisions of thix act is g publie iee subjeet to the repulation pu
contral of The Stale of Calitaenis in dhe usiioer proeseridned by law; provided, -
cver, that nothing e thiz et contained shall be drenned {o autlurize e distel e
prany porson tediverd Fleowaters of ang viver, ereek, streson, levigation system, eangt
ar ditch ar the witbers (hereof or werein uoliss cnpeosation (heeefor be first pro-
¥idded 11 the masier preseribed Ly Laow,

The pewer af cminent dopoin vested i the disteict shall el e power to eon.
e b e sine of dhe district citlier the free <impde 0 sby Tesser esdale, easemoent
ar interest juoany real preperiy wihich the boasd by cesolution shall deterpdne s
pevessary Tor careying ont the purpose< of iz et

Before propecty can he balaen IE st spgunr:

1. That the wse to which i 13 o b gppdied i a0 use wufliovizsl by this aet; and

2 That the Tuliingg is neeessary too sueh wee s providh), when Hue boawd, by resa-
Bition adopied by vode of bweeBhieds of all B memhees, has foamed awl deferined
that the pablic Interest and mecessity vognive the wogaisition, constroction or comph-
tinn by the district of some projerd or work of improvemcal, and that (he property
deseribed in sacly resobitbon i becessary therefor, sucl meolution <hall be conedu-
e evidenee!

(a} of the pubilic neecasity Toe el projreced projecd or worls of mprovement;

{0} thual guele praprety Ix pevesary Cherefor, aed

(©) that such preyeced praject of wark of hnpraveaent 3= planipal or Incabed in
Ll manser whieh will be mesd eompadible wlhib (he preatest pablic good, omd the
Jeaxt privabe intJory s previthad, howoever, $hat waid meolntion <hal pol be sueh Gon-
elnsive evidetce i e ense af e daking by the disteied of properiy lociaked outshde

of the territoriaT Timits $herent,




Whsnever-itand-is-bo<ba-sundennsd -by-she-dbotiriel-For-any~of
She-uses-and-purpsses-parnisied -y -iavwy-and-the-~saiting-of-a-pars
of-a~-paresi-of-tand-veuid-ieave-sho-renainier-tharesf-in-sieh
sine-or-shape-or-condibion~as-to-reguire-the-distriot-so-pay-in
sempensabion-for-she-baking-of -sueh-pare-an-anount-squak~so-4e
faiy-and-reassnabia-vaive-sf-she-vhoie-pareely-sho-reseiviion-of
she -hoard-may -provide~for-the-taking-of-she-vhoka-of-such-paresi
and-upen-the-ndepbion~of-any-such-ressiutien-iv-shalii-be-dvened
nesessary-for-the-pubiie-ussy~-benefity-safetyy-econenyy-ani
goneral-velfare-sthai-ths-disbries-nsanire-she-vhoie-of~sueh-par~
aede

Whenever real proporty which s devoted o or held for same other publie or
fuasi-public use s requircd by (e disteict for any parpose milhorizssg by this art,
the distriet may entlen real preperty cdjncent thereto or Tt ibe intmedinte vicinity
thercol to b oxclimged Tor the real property so roquired by the Jistrict.

Rothlug in this el ealdnined shall he construed as I any way affeeting the
plenary power of any existing municipal corparation, watee distriel or ether public
ageacy providing water Le the publie or as affeding the ahsolnte control of any
properlies of such municipal corporation, water dlstrict or publie ageney necossaey
for such wiler supply, and nothing hevein contained hall be construed as vesting
any power of conbral over such properties in the disteict ov any offlcer thevest, brin
any prreon riferred to in this act, exorpt Lo the extend entsented therels by sich
munleipal corporation, water district vr publle ageney.




13, Te plan, Improve, aperate. taintsin, and kesp in o aanttary esndifion n sys-
tem of public parks. phivzeoands, beactes:, awimming nreas, asd other faeilitics for
pudlic recreation, for the sc il onjovioent of all he iohabitants of the district, ns
an incldent to the carrying ont of the projects anl works of improvement of the
dhistriet amd on land noquicsd or u~od fur the flood contrsl, drainage, beach or
shoreling erostun control, oF waler ean=ervition parpoxes of Hds act ) to econstrace,
mitintain, and operate sy othey amnsement of roerveational faeitities on such Tamls,
nelading plenie groutds and egquipment neideitnl theecto, bathbonses, golf eourses,
tennis courts and eiber special ammsciieent< and Torms of rocreation; o fix awd
eollect reasmable fees for the pse by thie jasldie of any sach spocial foeilitics, sory-
fers or eguipment 1 oand be adopt saeh vales and regolations as [ the diserction of
the boaml are wecr<sory to the omderly operation amd control of the use by the
public of sncl Inds and focilities for recoeational perposes; provided, howeser,
that the disteict <hntl not, for the pinposes specified [ntlds solseetion, lerfere with
the contreol or aperation of any cxisting pabdie park, playgronml, beack, swining
area, parkway, recreabietal goomnd, or ather pnbiie property, ownml or cedtroled
by any other district, connty or municipal corporation, except with the consent of
the peverning lody of such alisteict, county wr mnnicipal eneporadion, mul wpen snch
termi= as moy be eabindly agresd upan bebwasen $he boand gl sael goveruing body
rrl farther providesd, that noe sael) neerentional Todility sholl be established v any
clty or i the wninenrporated leveitery of a connty withont the ement of the gov-
cruing boldy of sncl oty or eonndy, aud fuvther provishad, that 37 any such reere-
tionnl facility Is lacatod within the anipeorporated teeritoey of a conmty thoen that
county, or If any =neh recereationnl Tacility §3 Tneated within the corporate Naits of
any eity then that city, by reselution duly passed Iy the goversing body ol stueh
county or cily, oy oassmaue the pvamageteent atd eomtrol of sacl roerontlonsd
facility, in which event sach conmity or eity sthall estahli=t nul eollect noudizeriming-
tory fevs anid echarges Tor the nee of =uell reereatiobal Saeility mul way estihii=h
rules aned reptilntions perlaining o coch ceermational facllity, and fhe county or elly
anbaily <hall dehret fromm soch Tees sl ebarges qe oeunt sufficiont to redimbucse
the connty or cily for the costs and evpepses inoureed In soel masazoment gnd con-
trol of sheh reereationss) Facility, amd <ball g over (o the distebet, for use Tor
general district purposes, 3l money eolected In exeess of the nmonnt seeessary
for such reimburscmwent.

3L T poewerrs Bervint geanbed shall inchiele 1 dezign, eonstenction, aor maintes
minewe of wry Jevers, seawalis grafas, brealowabers, Jeitieos, outbely, channels, hatbors,
bpsing, or otlier projects o waork: of Swprevenssnt perteining thereto for e protee-
tlon of shoraline or braolies,

15 Te dease, soll o disgoee of auy property or inferest thergin whenevee, 1n
the jutzunnt of the Dworrd, sadil progeerty ov sabd interests thevcin or part thereof
Is uo Yemger pogquisad for e poarposes of the ddisteiet, or qay be loased for any
purpese wither Jelerferiug will the asc of suell peaperty for the purpeees of e
elistrict, ard Lo pay any eompensation roecived hovefur info (e gencral funed of the
dfetricl and wse the samwe for the purposc: of his acl 3 provided, hswever, tlut
wahing erein cootlned shall gutlorios the boand or any of fieer of safd districeld to
soll, lesise or otlusewico spuese of any water, waley right, reservolr space or storage
capacity ot nny inferest or spas heeein, exeept (o publie agepcies Mot reereationns]
PrcpEes oF cxcept ax heretodore geevided oo sibsectien § ol this seetinn, or exeept,
in the discretion of the wered, as s necessarily dockdental to e accomplishtoent of
the purposes of s aet or de the public welfare: provided, howover, that 1l
disirviet may grant anl ennvey 4o the United 8tates, o to any federad ageacy an-
therized to neeept and pay for sach kil or intorests o Jand, all kauds and interesis
In Tand, now owned or heveafter pequired, Iying within any ehannel, data, of reser-
voIr site, nr shoreline or hoacek, Jmproved and constragled, in wliole or in pard, with
federal funds, upon payitent Lo the Mstrict of sums equivalent to actual expenedi-
tures made by it in aeqgniving the Jands mud Ioferests i Tand so eouversl, and in
Inproving such Lands and Interests (o lanrd, deemed reasonalde 3 (e diseretion of
the bourd.

16. To grant or etherwise convey to countics, cities amd counties, citles, the
State of Califoruia or the United Stutes easemnents for street and highway parposes
over, atong, upon, [n, through, acresd ¢r unider any real property owtied by the
district.

17. To remove, carry away and dispose of any rubblish, trash, debris, or other
fnconvenient matter that may Le dislodzod, teansported, conveyed, or carvied Uy
means of, through, 1o or aleng the works and structures operated of maintained
bercunder and depesited npon the property of the district or ¢lsewhere.

18, Notwithstanding nuy provizlon of this act, the district shiall not have the
power to compete with water solling or distribntion agencies, either publie or pri-
vaie, by sclilng or distributing water to comapnors for domestic, agricoltural or in-
dustrial vse; provided, however, that the district shiall have the power to scll to
water ageuncies, clthor publie or private, such swrplus water as i may accomulate,
{Stats, 1966, 1st Ex Sess, ¢ Oy po—y § G.)
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