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Memorandum £9-81

Subject: Study 63.20-40 - Evidence (Marital Privilege)

At the June 6-7 meeting, the Commission discussed the deletion of
the provisicng relating to the marital testimonlal privileges from Senate
Bill 103 and the submission of the same provisions on these privileges
to the 1970 Legislature. The staff was directed to prepare a recommenda-
tion on the mariteal testimonial privileges for consideration by the
Commission at the June 26-28 meeting.

The recommendation is attached. We also attach pertinent portions
from the C.E.B. book on "Trial Objections.” Although we %believe that the
recamendation should be distributed for comment, we slso request thet we
be permitted to get it ready to print during the summer so that this work
can be finished up when the printer is not busy. We have no doubt but
that the recommendation will be approved by the State Bar and other
interested groups since these groups previously appreved the same
recommendation.

Respectfuliy submitted,

John H. DeMoully
Executive Secretary
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WARNING: This tentetive recommendation is being distributed so that
Interested persons will be advised of the Cormission’s tentative conclu.
sions and can make their views known to the Commission. Any comments sant
to the Commission will be considered when the Commission determines what
recommendation it will make to the California legislature.

The Cormission often substentislly revises tentative recommendeations
as a result of the coments it recelves. Hence, this tentative recommends-

tion is not necessarily the recommendaticn the Commisslon will submit to
the Legislature.

NOTE: COMMENTS OF INTERESTED PERSONS AND CRGANIZATIONS MUST BE IN THE
HANDS OF THE COMMISSION NOT LATER THAN AUGUST 15, 1%9, IN ORDER THAT THEY
MAY BE CONSIDERED BEFCRE THE COMMISSION'S RECCMMENDATION ON THIS SUBJECT
IS SERT TO THE PRINTER.




, NOTE
This recommendation includes an explanatory Comment to each
section of the recommended legislation. The Comments are written
as if the legislation were enacted since their primary purpose is
to explain the law as it would exist (if enaeted) to those who will
have oceasion to nse it after it is in effect.
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LETTER OF TRANSMITTAL

The California Law Revision Commlssion was directed by Rescolution
Chapter 130 of the Stetutes of 1965 to study the law of evidence.
Pursuant to this directlive, the Commission has undertaken s continuing
study of the Evidence Code to determine whether any substantive, techal-
eal, or clarifying changes are needed.

Senate Bill 103 was introduced at the 1969 legislative session to
effectuste a Commission recommendestion that certein revisions be made

in the Privileges Article of the Evidence Code. See Recompendaticn

Relating to the Evidence Code: Number h--Revision of the Privileges

Article (November 1968), reprinted in 9 Cal. L. Revision Comm'n Reports
S0l (1969). The bill as introduced included provisions relating to the
marital testimonial privileges. However, questions were raised concerning
these provisions when the bill was debated on the Assembly floor and the
provisions were amended out of the bill before it was voted on by the
Assembly so that enactment of the remainder of the bill--provisions
relating to the psychotherspist-patient privilege--would not be deleyed.
This new reccemendation is the same in substance as the marital
testimonial privileges portlon of the recommendation submitted to the

1969 legislature.
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RECOMMENDATION OF THE CALIFORNIA LAW
REVISION COMMISSION

relating to
THE EVIDENCE CODE

Number GuuThe Marita_i Teétimanifa‘l Privilepes

The Evidenee Code was enacted in 1965 upon recommendation of
the Law Revision Commission. Resolution Chapter 130 of the Statutes
of 1965 directs the Commission to continue its stvdy of the law re.
lating to evidence, Pursuant to this directive, the Commission has un.
dertiken a continuing study of the Bvidence ode to determine
whether =ny substantive, technieal, or clarifying cHanges ave needed.
In this conneetion, the Commission is eontinuoush reviewing texts,
la;lv re;;iew articles, and communications from juc{ges, lawyers, and
others. :

The Commission has reviewed Hearny; CALIFORNIA| TRIAL OBJECTIONS
(Cal. Cont. EQ. Bar 1967) and has concluded that| Sections 971 and
973 require revision to eliminate problems identified by Mr, Heafey,
Accordingly, the Commission makes the foliowing recommendations,

Secticn 971

Evidence Code Section 971 provides that 4 mardied person whose
sponse is a party to a4 proeeeding has a privileze not f5 be called a8 a
wifness by any adverse party unless the wit e85 use consents or
the adverse party has no knowledge of the marriage, A violation of
the privilege oceurs as soon as the married person is ealied as a witness
and before any elaim of privilege or objection is made. This privilege
Is in addition to the privilege of 2 married person nof fo testify against
his spouse {Evidence Code Section 9703,

In a mmiti-party aetion, the privilege of & married person not to be
ealled as o witness may have nundesirable consequenges. The privilege
not to be called npparently permits the married person fo refuse to
take the stand even though the testimony sought would relate to a part
of the case totally uneonnected with his spouse. As worded, the privi-
lege is unconditional; it is violated by ealling the married person as a
witness whether or not the testimony will bhe ““againgt’ his spouse.

Edwin A. Heafey, Jr., has stated the problem as follows:

For example, if a plaintiff has causes of action against 4 and B
but snes A alone, neither privilege ean prevent the plaintiff from
calling Mrs. B &8 a witness and obiaining her imony on mat-

*For forther discusslon, see § Cur, L Rvisron Comacs Readats 1314 (1967).
{ 505 ) :
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ters that are relevant to the cause of action against 4 and do
not adversely affect B, However, if plaintiff joins A and B in the
same action and wants to eall Mrs. B for the same testimony, he
presumably can be prevented from eallin% her by her privilege
not to be ealled as a witness by a party adverse to her spouse . . .
and from questioning her by her privilemd not to testify against
her spouse . . . 2

The privilege not %o be called as a witness ialso may lead to com-
plications where both spouses are parties t thq proeeeding. Where an
action is defended or proseeuted by a marriedl person for the **im-
mediate benefit’’ of his spouse or pf himself arid his spouse, Evidence
Code Section 973(b) provides that either spouse may be regunired to
testify against the other, Evidence Code Sectioh 972{a) provides that
either spouse may be required to testify iu litigation between the
spouses, Thus, the privilege not fo he ealled and the privilege not to
testify againat the other spouse are not availablg in most cases in which
both spouses are parties® However, where the gpouses are co-plaintiffs
or co-defendants and the aetion of cach is not epnsidered fo be for the
“‘mmediate henefit’’ of the other spouse unddr Evidence Code See-
tion 973(b), apparently neither spouse ean bé called as an adverse
witness under Evidence Code Section 776 even for testimony solely
relating to that sponse’s individusl ecase Moregver, the adverse party
apparently cannot even notice or take the depdsition of either of the
spouses, for the noticing of a deposition might be a violation of the
privilege.® :

If the privilege of a spouse not to be called as a witness were lim.
ited to oriminal cases’ the significant problams identified by Mr.
Heafey would be avoided without defeating thp basie purpose of the

privilege. A witness In a ¢ivil case could still claim the privilege not to

testify against his spouse. An adverse party, however, would then be
able to call the spouse of a party to the action 1o obtain testimony that
is not ‘‘against™ the party spouse, Accordingly, the Commission ree-
ommends that SBection 971 be amendad te limit the privilege provided
in that section o eriminal cases. i

YHuaryy, CALIFORNTL TRLAL OBIEOTIONS § 40.2 ai %14 {Lﬂ. Cont. Ed. Bar 1967).

'Seelglﬂ%mr, Carrrornta Tuiar Osyecrions § 30.18 ap 308 (Cal. Coat. Ed. Bar

“‘[A.]Howing & patiy spouse to uee the privilege to ajoid giving testimony that
legem p dl: gtnly hi:]s alggarnte rights u?d lintii]éxpesTsﬁem:n:gi ti:‘:l:e;:et]l gl: 1:1;1;

oud its woderlving purpose of pro ng ithe gtionship.

iﬂmﬂﬂ. CALIFORNTA TRISL ORIECTIONS § 402 gt/ 317 (Czl Comt, Ed. Bar

$1d. § 40.10 at B17. .

¢ Appsrentiy this privilege was not recognized in civil cdses before adoption of the
Bvidence Code. Under former Penal Code Section ;11322 (repesled Cal. Btats.
1966, Ch, 288, p, 1360, § 145}, neither a husband por a wife was competent
to teatify ageinst the ot in & eriminal action except with the consent of
both, However, this neetion was constrsed by the ¥ to comfer a waivable
privilege rather than to impose an abaoluts bar: the witness spouse was often
furced to take the stand before umﬁng the privilege, See People v. Carmel
é’%ﬁD‘PuL A &%a(mlzm P.2d 538 (1949) ; Feople v.[Moore, 111 Cal. 4pp. 682,

e, .
Doy io eal!p;lq&end'ant‘a utr : E ojrget toc%om s defandant tinﬁinvnt:oﬂg:
testimoninl privilege in fromt o e jury, soch condupt was normally held
hurmless ertor. See People v. Ward, 50 Cal.2d 702, 398 P.24 777 (1064). Thas,
:iﬁrhﬂegenothbecalleﬂmnmwmm the

di effect of the prosecution’s calling the apouse |m
foreing him to assert the privilege in the presence of th

s 2 el
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Section 973

Section 973(a} provides that s married person who testifies in a
proeeeding to which his spouse is & party, or who testifies against his
spouse in any proceeding, does pot have a privilege under Seetion 970
(privilege not to be called) or 971 (privilege mot to testify against
spouse) in the proceeding in which the testimony: is given. This section
should be amended to clarify the rule in litigatibn involving multiple
parties,

In wulti-party litigation, a non-party spouse mayv be called as a
witness by a party who is not adverse to the party spouse. In this
sitaation, the witness spouse has no privilege to refuse to testify unless
the testimony is “‘against’ the party spouse; yet after the witness
spouse has iestified, all marital testimonial privileges—including the
privilege not to testify against the party spauseii——am waived, despite
the fact that the waiver eould not oerur if the elaim against the party
spouse were litigated in a separate action. Thus, the Evidence Code
literally provides that the witness spouse can be cpmpeiled to waive the
privilege.” The problem stems from the breadth of the waiver provision
in Seetion 973(a). The section should be amended to provide for waiver
only when the witness spouse testifies for or against the party spouse.

The Commission’s recommendations would be effectuated by the en-
actment of the following measurs: :

An act to amend Sections I71) 973 of the
Evidence Code, relating 1o suidence.
The peaple of the State of Californiz dd enact as follows:

Evidence Code Section 71 (omended)

Brction 1. Section 971 of the Evid#me Code is smended
to read: ;

371, Except as otherwise provided by statute, a married
person whose spouse is a poavsy to & dejendant in o criminal

OpyEcTions § 402 at 214 {Cal Cont. Bd. Bar

¥ Hee Huayer, CALITOBNIA THIAL
1967},

PR
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proceeding has s privilege not to be ealled as a2 witness by an
adverse party to that proceeding without the prior express
consent of the spouse having the privilege under this section
unless the party calling the spouse does so in good faith with-
out knowledge of the marital relatiouship.

Comment. Bection 971 is amended to preelude the assertion by a
merried person of a privileze not to be called a5 a witness in a eivil
proceeding, As to any proceeding to which his spouse was a party, the
former wording of Section 971 appeared to authbrize a married persen
to refuse to take the stand when called by a party adverse to his spouse
even in multi-party litigation where the testimopy somght related to a
part of the case wholly unconnected with the y spouse. See HEAFPEY,
Caurronnia Trisn OpiecTions § 40.2 at 314 (Cal Cont. Ed. Bar 1967).
Apparently the adverse party could not aven not}ice or take depositions
from the non-party spouse, for the noticing of la deposition might be
held to be a violation of the privilege: Id, § 40.10 at 317.

Elimination of the privilege not fo be colled|in a civil procseding
does not necessarily mean that o uon-party spodse must testify at the
proceeding, The privilege not to festify against ohe's spouse in ANy pro-
ceeding (Beetion 970) and the privilege for confidential marital com-
munications (Section 980) are available in & civi proceeding. The only
change is that-an adverse party may call a non-party spouse to the stand
in a eivil case and may demonsirate thet the imony sought to be
elicited is not testimony *‘against’’ the party spomse, In such a case, the
non-party spouse should be required to testify. If the testimony would
be ““against’ the party spouse, the witness spousi may claim the privi-
lege not 1o testify given by Section 970. :

Evidence Code Section 973 {amended)

SEc. 2. Beetion 973 of the Evidened Code is smended to
read . :

973. (a) Unless erroneously compelisd to do so, a married
person who festifies i & proceeding to which his sponse is 8
party; or whe testifies for or against his spouse in any pro-
ceeding ; does not have a privilege undjer thizs article in the
proceeding in which such testimony is given.

(b) There is no privilege under this prtiele in a eivil pro-
ceeding brought or defended by a msrripd person for the im-
mediate benefit of his spouse or of himself and his spouse.

Comment. Subdivision (a) of Section 978 is amended to eliminate
a problem that arose in litigation involving more than two parties. In
multi-party eivil litigation, if a married person is called as a witness
by a party other than his spouse in an action t6 which his spouse is
a party, the witness spouse has no privilege not 'to be called and has
no privilege to refuse to testify unless the testimpny is “agninst’’ the
party spouse, Yet, under the former wording of ithe section, after the
witness spouse testified in the proceeding, all marjtal testimonial privi-
leges—ineluding the privilege not to testify against the party spouse—
were waived. The section is amended to provide for waiver only when
the witness spouse testifies ““for’ or “againgt™ the party spouse.




