#65.40 5/29/69

Memorandum 69-69

Subject: Study 65.40 - Inverse Condemnation (Noise Damage From Operation
of Aircraft)

Attached 1s the portion of Professor Van Alstyne's background research
study dealing with noise demage from operation of ailreraft. You should
read the study with care prior to the meeting since we do not attempt to
summarize it in this memorandum.

The consultant concludes that (although no express California holding
has been found) it 1s reasonably probable that the California courts would
recognize the censtitutional compensability of aireraft noise damage,
whether or not accompsnied by overflights. He believes that the "substan-
tial interference" apprecach would be followed by the California ceurts.

The limitation of damages to overflights is rejected as poor public policy
and bad constitutional law.

The consultant believes that it is reasonably clear that, absent a
clear conflict with federal flight regulations, the states retain autherity.
to define and adjust the competing property interests reflected in aire
eraft ncise claims by establishing statutory guldelines to inverse compen-
sation. He suggests the following combinetions of substantative, procedural,
end remedizl provisions:

(1) The basic standerds of proof in an inverse condemnation action
for aircraft nolse should require clear and convincing evidence that the
alreraft nolse, and accompanying vibrations, fumes, and lights were of
such frequency and magnitude that (a} they materially interfered with use
of the claimant's property (b} in such a substantial and physically dise
agreeable manner as to deprive plaintiff of the full enjoyment of his
property and (c¢) thereby caused & significant dimimution of the merket
value of the property for its highest and best use. See study at page 50.

-1~



{(2) Any diminution of property value claimed to have resulted from
alrcraft operations shall be presumed not to have been caused thereby
unless the claimant establishes to the satisfaction of the court that,
during the six-month period of time immediately prgeeding trial, or such
other period of time as may be fixed by the court in light of the circum-
stances of the case, {(a) actusl separate incidents of imposition of noise
from aircraft operations averaged more than twenty per day, (b) the peak
eircraft noise pressure level during such incidents averaged more than
90 PNdB,and during at least one-third of such instances exceeding 100 PNAB
for a period of ten seconds or more, and {c¢) the mean distance between the
actual flight paths flown by the offending aircraft, at their nearest point,
and the location of maximum noise perception on the claimant's property,
averaged less than 2,000 feet. BSee study at pages 50-51 and footnotes
thereto (suggested standards merely illustrative and not firm recommenda-
tions of consultant). The presumption so established would be one that
shifts +the burden of proof.

{3} In the absence of proof meeting the requirements of the genperal
standard of liability (see {1) above), compensation will not be awarded
to the claimant even though his evidence establishes {a) repeated viola-
tions of one or more officially promulgated rules or ragulations designed
to reduce noise through control of aircraft operational and maneuvering
procedures, {b) possible diminution of value due principally to mere
personal annoyance, loss of pleasure, or unjustified fear and apprehension
of physlcal injury from objects falling from the aircraft or from possible
crash landinge of alrcraft, or (c) loss of value based principally on
reduction or elimination of speculative future developmental prospects for

use of the affected land. See discussion in study at pages 52-54,
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(L) The presumption of noncompensability (see {2} above)} is deemed
inapplicable if the claimant establishes to the court's satisfaction that
the value of his property for its highest and best use was adversely
affected by the aircraft operations to a degree substantially in excess
of the average loss of value sustained by like propertles exposed to the
same aircraft operations and situated within a radius of 500 feet from
plaintiff's property. See study at pages 52-5h.

{5) The cause of action for inverse condemnation should be declared
by statute to be personal to the landowner, not running with the land, and
non-assignable. One who huys land already subject to a servitude for
aircraft noise, in effect, purchases the land subject to that servitude,
defined by the extent of the noise impact as of the date of purchase. See
study at 54-55,

(6) The public entity should be permitted to serve an informal
written notice upon all potentially affected property owners when the
governing body of the public entity concludes that an early settlement of
potential noise damage liabllities created by its airport operations would
be advisable. The notice would advise the recipients that if they intended
to pursue & noise damage cause of action against the entity, a formal
written claim for that purpose must be presented to the governing body not
later than a date therein specified (a date which is at least one year
after the time of service of the notice). The notice should be served by
registered or certified mail and the date of service would be deemed the
date on which the property owner's claim accrued. Failure to present a
formal claim for compensation within the one-year period specified would
ber recovery of compensation, past or future, for nolse damage. An owner

who does present a timely claim, after receipt of the entity's notice,
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could recover not only for loss of property value based on past aircraft
noise, but alsc for future losses but where there is a substantial increase
in the future in the noise level or its freguency over that which existed
at the time of the adjudication, the claiment would have a cause of action
for the additional noise impact. See study at pages 55-57.

(7) Alternative remedies to monetary compensation should be available.
In inverse ncoise litigation, the defendant public entity should be author-
ized to propose a "physical solution" to the problem such as a program of
soundproofing the claimant’s home or other building at the entity's expense,
the amount of compensation to be awarded to be determined in light of the
condition of the building in its "after" condition. A& "short-term lease
of the right to inflict noise damage in the future" might be allowed,
damages to be computed at the end of the lease pericd for actual experience
during the lease period. The court might give the public entity a reasonable
period of time to enact zonlng changes that would permit the use of the
land for a purpose that would completely offset any detriments flowing
from aircraft noise and reduce the fiscal impact of aircraft noise claims
1o negligible proportions. See study at 57-59.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Page 23
2. Neise Damage Prom Operation of Afrcraft

The rising noise level of contemporary society, long recognized as
123

an actismnable feature of the law of nuisance, has in recent years

previded the setting for extensive litigation growing out of military and
124
commercial aircraft operations. Jet alrcraft, in particular, have

tended ta impose noise, vibration and fumes upon occupants of lanc lo~
cated in the vicinity of major airports to a degree, and with sufficient
intensity, to become a problem of national prccporti.t:ms.125 Technolo-
gical studies indicate that while moderate reductions in jet engine noise
may be possible to achieve, principally through mndifications in engine
and airframe design, a major "break-threugh" that would permit a sub~
gtantial reduction in generated noise characteristics of present and future
jet aircraft, at economically acceptable costs, is unlikehrf26 De-
velepmental work on supersmnic commercial aircraft, en the other hand,
has suggested that sonic boom damage will pmbably censtitute an un-
avoidable ceansequence »f use of the SST and its military i::t'n.l:'1tt'-zrpau't:s.127
The widaspread public importance »f the air transport industry, coupled
with the preempting effect of comprehensive federal ragulatimns gaverning
flight patterns, use of the airways, and landing and takesff precedures,
precludes any realistic mssjbmtlyz ;}f either injunctive relief for ad-

versely affected prmperty owners or valid local regulatory measures
129

designed to prevent excessive aircraft neise. Mareaver, the possi-
130

bility of a tart remedy, while therretically available an praef of fault,



Page 39

does not offer the injured owner a realistic solution for even apart from
difficulties of proof it wou.d provide relief only on an isclated and sporadic
basis. As a practical matter, aircraft noise damage is seldom, except
perhaps in the case of sonic booms, the product of an isolated occurrence;
its most prevalent feature consists of the cumulative physical and psy~
chological impact of recurring jet aircraft flights at relatively low alti-
tudes, during takeoff and landing operations, over an extended period of
time. Moreovar, it may fairly be assumed that very few, if any of these
repeated invasions of the claimant's tranquillity are the product of negli-
gence or other wrongful act or omission. To be sure, traditional concepts
of nuisance liability seem applicable in theory to this pattern of persis-
tent and repetitive injuries .131 The interest-balancing technique that
characterizes decisional processes in nuisance litigation, however, is
unattractive to noise-damage claimants in most jurisdictions, for the
public importance of commercial aviation constitutes a formidable bar-
rier to recovery on this thecary'.132 In any event, it is uncertain to what
axtent governmental nuisance liability is recognized by California
law,133 especially where, as here, the operation of both afrport and
aircraft are expressly authorized by statute.lM

Inverse condemnation thus emerges as the principal remedial ap-
proach to the aircraft noise problem. Indeed, most of the significant
decisions have been litigated in the context of inverse liability thnaory.l35

United States v. (':ausb:.g,135 clearly the leading case in point,

has been a source of much confusion in the decisional law. The court’s
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opinion, which afffrmed the constitutional duty of the government to pay
just compensation, under the Pifth Amendment, for airctaft noise damage,
contains a mixture of conceptualisms. After forthrightly rejecting the
applicability of the common law doctrine that ownership of land extends
vertically to the ends of the universe, the court emphasizes repeatedly
that fact that the milltary aircraft in question flew directly over the
plaintiff’s land, and had thereby "taken” an easement for flight purposes
in contravention of the owner's right to full enjoyment and use of the im~

3
mediately superadjacent airspace.ly? This aspect of the opinion suggests
a trespass theory, predicated upon recognition of a property interest of
the landowner to "at least as much of the space above the ground as he
can occupy or use in connection with the land. "138 Concurrently, how-
ever, the opinion identifies the source of injury to the landowner as the
destruction of the usefulness of the land for commercial raising of chic-
kens, the disruption of the owner's dominion and control of the surface,
and the "direct and immediate interference with the enjoyment and use of
the land."lag This appears to be the language of nuisance, although
intertwined (as is often true of nuisance decisions) with property ter—
minology, and since it was the noise, glare,~nd v.brations from the air-
craft that actually produced the interference referred to, rather than a
preemption by the planes of airspace actually intended to be occupied
by buildings or structures designed to promote surface use, Causby can
be read as implying approval of a nuisance approach to inverse liability

140
in the absence of actual overflights.
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Griggs v, Allegheny County, decided in 1962, reaffirmed

and followed Causby. The Supreme Court here ruled that just compensa-
tion must be paid for property losses sustained as a result of the exireme
noise caused by regular commercial jet aircraft flights at low altitudes
(between 30 and 300 feet) above plaintiff's home, making it wholly un-
inhabitable, Although a technical invasion of plaintiffs’ superadjacent
airspace was established, the comnensainle loss, as in Causby, was
obviously attributable not to the trespass but to the accompanying noise
and vibration. Had the aircraft in question flown slightly to one side,
soc as to avoid passing directly over plaintiff's land but at the same alti-
tudes, substantially the same degree of interference with habitability of
the premises would apparently have occurred. The exact issue not being
presented, Griggs offered no intimations as to the compensability of such
damage sustained in the absence of actual overflights. It did, however,
supply another highly important dimension to the problem by holding that
the airrort operator {i.e., the defendant county, which had planned and
built the airport with federal approval and financial assistance} was the
responsible entity that had "taken" the avigational easement in the con-
stitutional sense. Noting that appropriate approach and glide paths zre
indispensable to airport operation , the court ‘cqncluded that the couniy,
as owner and developer of the facility, was responsible for acquisition
of the necessary easements as well as the necessary land on which the

ranways were built. To develop the airport, the county "had to acquire
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some private property. {ur conclusicn,” said the court, "is
142

that by constitutional standards id did not acquire enough.”

The question left open in both Causby and Griggs --

whether direct overflights of a trespassory nature are pre-
requisite to inverse liability -- has produced diverse views
in state and federal courts alike, The leading decision
denying compensation in the absence of overflights is Batten

v. United States, decided in 1962 by the Court of Appeals for

the Tenth Circuit.l43 Although the trial court had found, An
the basis of substantial evidence, that plaintiffs had suffered
a substantiall44 interference with use and enjoyment of their
residential property as the result of military jet operations
from a nearby Air Force Base, and accompanying noise, vibration,
and smoke, compensation was denied. Reading Causby as author-
izing constitutional compensation ohly for direct invasions of
the sufface owner's vertical airspace, the majority opinion
concluded that the injuries of which complaint was made were
merely incidental damages, amounting to "nolﬂgre than a
consequence of the operation of the Base'", and did not
amount to a "taking" of private property within the meaning of
the Fifth Amerdment. The holding to this effect, however, was
a guarded one, for the court suggested that a showing of "total
deprivation of use" of plaintiffs' properties might have
supported a different result.l46 The record, however, did nct
suggest that any homes had been rerdered uninhabitable or that
any plaintiff had been forced to move because of the jet air-
craft annoyance; on the contrary, it showed "nothing more than

147
an interference with use and enjoyment?!
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The position taken in Batten has attracted a substantial
following. Noncompensability in the absence of direct over-
flights is firmly established as the prevailing rule in the
federal courts.l48 Tt also has respectable, although limited,
support in state court decisions.l49 The thrust of the recent
state decisions, however, has been to reject the "overflight™
requirement in favor of a more flexible approach to com-
pensability in which the degree of interference with use and
enjoyment of the ground is the main focus of judicial
attention.l50 The dissenting opinion of Chief Judge Murrah
in Batten has been influential in this regard. Pointing out
that non-trespassory interferences with use and enjoyment of
lard have often been deemed "takings'" in other factual
settings,lsl Judge Murrah urged that the result should turn
upon a careful balancing of the competing interests at stake
rather than updn a circular distinctidn between "direct" and
"oonsequential®” damage.152 On this analysis, he concluded that
plaintiffs were entitled to just compensation for their losses,
since "the interference shown here was sufficiently substantial,
direct and peculiar to impose a servitude on the plaintiffs’
homes, quite as effectively as the overflights in Causby ard
Griggs . . . .“153

Not only has the inherent logical appeal of the
Batten dissent seemed more persuasive to state court judges, on
the whole, than the position of the majority in that case,ls4
but state constitutional provisions often provide textual

support for a more liberal view by requiring just compensation

for private property that is "damaged" as well as "taken” for
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public use.l55 Indeed, tlie Batten majority opinion explicitly
noted this broader scope of compensability under state law,
observing that ™he federal obligation has not been so enlarged
either by statute or by constitutional amendment.” 1€ Con-~
versely, the Supreme Court of Washington, in holding that
laterally imposed noise from aircraft operations constituted a
compensable "damaging" under the state constitution, observed
"The specific purpose of the addition of language [i.e., the
"damaging" clause] beyond that of the United States
Constitution is to avoid the distinctions attached to the word
"caking" appropriate to a bygone era. It is unnecessary to
become embroiled in the technical differences between a taking
and damaging in order to accord the broader conceptual scope
intended by the additional 1anguage."15?

Although no express holding has been found in any
California appellate decision, it is reasonably probable that
the California courts woauld recognize the constitutional com-
pensability of aircraft noise damage whether or not accompanied
by overflights, Denial of injunctive relief against aircraft
noise caused by flights "immediately above or in close proximity
to" residential property near Lindbergh Field (the San Diego
municipal airport), for example, was affirmed in Loma Portal

158
Civieé Club v, American BRirlines, Inc., but with a strong

. , P =
suggestion that a remedy in damsges was open to the plaintiffs.
In analogous situations, vibration damage, without physical
invasion, has been regarded as a basis for inverse liability,

160
in analogous situations, while noise and fumes, attributable
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to freeway operations, are factors legally entitled teo con-
sideration in the determination of severance damages.161 More-
over, the explicit premise of California decisions sustaining
local zoning to exclude residential development in the vicinity
of airports has been the assumption that nearby residential
land use is particularly susceptible to compensable damage
from tipise created by normal aircraft operations.162 Since
the constitutional duty to pay just compensation in Ca‘l_ifornia63
extends to both a "taking” and "dameging” of private property}
the weight of the existing precedents alsc supports the view
that the "substantial interference' approach, rather than the
trespass view, would be followed by the Calivornia courts.

From a policy viewpoint, support for the overflight
requirement of Batten and its progeny appears to be based
solely on the ground that a broader position might impose
intolerable fiscal burdens upon governmental airport oper-
atiOns.164 Since the federal government has shown no disposition
to provide financial assistance to the states in meeting the
cost of acquirirg the property interests necessary to avoid
noise damage liability,lﬁs these burdens (apart from losses
connected with military air bases) will fall principally upon
the local entities that manage and control the major civilian
airports.l65 The magnitude of these potential liabilities is
difficult to estimate; but there are sound policy reasons
for believing that they are manageable, and should be accepted
in expanded form, including both proximity and lateral fiight,

as well as overflight, damages,
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First, the overfiight reguirement makes no sense from
a scientific standpoint, and postulates an arbitrary line
betweer. compensability and non-compensability that defies logical
justification. Technical studies demonstrate that the "noise-
affected” area in the vicinity of airports is not confined to
the approach and departure peths as defined by preval ling
flight regulations, but eritends for a considerable distance to
each side.ls? Variztions in phvsical conditions (e.g., uneven
surface topography, distribution of trees and vegetation,
prevailing wind patterns, etec.} also exert a significant in-
fluence upon sound dispersion and impactel68 Moreover, even
relatively minor but consistent deviat ons from prescribed
flight patterns may, under the overflight rule, arbitrarily
enlarge or contract the group of property owners who may assert
recoverable claims, despéte substantially equivalent detri-
mental effects upon all.l69

Second, to adopt the overflight rule in order to
diminish the number of potential claims for just compensation
would be inconsistent with the policy premises of recent
decisions dealing with inverse liability,l?o California courts,
especially, hove sought to avoid a jurisprudence of classi-
fications grounded in outmoded historical definitions of
property rights, and to lupleier: equitable loss distrdibution,
through inverse condemnation, by a pragmatic assessment of
conflicting social interestaln Prominent in the accepted
approach has been judicial concern that individuwal property

owners not be compelled in the absence of overriding justifi-

cation, to bear a disproporiionate sharve of the burdens of
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public improvement prog;-f:xrns.1?2

Recognition of the com-
pensability of aircraft noise damage inflicted by lateral
flizht, as well as by overhead flight, would thus be within
the mainstream of California inverse condemnation law, and
would tend to simplify settlement of claims by avoldance of
an issue of fact that is likely to be conceptually trouble-
some, a source of instability in fact-finding, and productive
of unnecessary litigation.

Third, anticipation of unacceptable fiscal burdens of
noise damage losses seems to be both exaggerated and capable
of mitigation through techniques more refined and discriminat-
ing than the overflight rule. The results in reported airport
cases suggest that proof of actual loss of property values
resulting?from noise and vibration may be difficult to
marshal.l ’ Land in the vicinity of large commercial airports,
where the we of jet aircraft is likely to produce the bulk of
serious noise problems, often appears to be in significant
demand for industrial and commercial uses compatible with
high noise levels.174 Substantial diminution of inverse
condemnation claims thus abpears to be capable of achievement
through careful invocation of land use control devices.17
Tn addition, careful development of statutory standards for
evaluating noise damage claims, designed to supply specificity
to the judicially developed rule limiting inverse compensation
to "substantial® interference with property rights,l?s could
mitigate the fiscal magnitude of such claims. Additional
controls should also be considered, including the use of

procedural techniques for limiting the volume of claims
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177

asserted as well as alternative methods for conferring

the just compensation required by the constitution.l78

Fourth, prevailing economic theory indicates that the
"substantial imnterference” test for compensability would imple-
ment optimuam utilization of community resources more effectively
than the overflight rule.n9 The airport operator, having
primary responsibility for airport planning and development,
is strategically situated to deal with the "externalized™
costs of airport operation consisting of noise burdens imposed
on surrounding land users, These costs usually can be
minimized and distributed by the airport management, in the
manner least harmful to the general social welfare, either
by improving airport operational characteristics,180 elim-
inating external perception of airport-generated noise,l81
or compensating for the external losses and distributing the
costs of so doing in equitable fashion among airport users
who benefit therefrom. The effectiveness of the airport
enterprise as a risk distributor may not be entirely clear,
due to inadequate experience; but its ability to employ user-
fees for this purpose places it in a clearly more effective
position than surrounding property owners as a class.182
Even a shift of part of the burden of internalizing the noise
costs through payment of compensation out of general tax
revenues, would, from an economic viewpoint, be preferable
to non-compensation.183

If the implications of the overflight doctrine are

rejected as both poor public policy and bad constitutional

law, the yeneral contours of an appropriate legislative
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program can be blocked ouv in tentative form. The principal
objective of such legislation, it may be assumed, is to
provide guidelines which will assist in distinguishing those
cases warranting compensation from the total mass of potential
claims based on aircraft noise. In seeking to develop them,
however, it should be kept in mind that barring some unfore-
seen technological "break-through', only relatively modest
reductions in claims can be anticipated at best from current
efforts to reduce noise emissions at their source in the jet
engin.e.184 Augmented federal concern over aircraft noise
problemsl85 suggests that, apart from the intractable sonic
boom problem associated with supersonic transport plan.es,186
the basic issue of inverse condemnation claims for damage to
lands peripheral to major airports is unlikely to become
significantly worse in a qualitetive sense. It will, however,
probably remain a quantitatively visible feature of the
litigation dockets of cities and counties operating jet air-
ports for the forseeable future. It seems reasonably clear
however, that, absent a clear conflict with federal flight
regulations,187 the states retain authority to define and
adjust the competing property interests reflected in aircraft
noise claims by establishing statutory guidelines to inverse
compensation.188

2s in the case of intangible harms resulting from
freeway construction,l89 it is suggested that appropriate
statutory guidelines might assume a variety of forms, in-

corporating substantive standards as well as procedural and

remedial provisions.
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Substantive statvtory standards. A possible approach

to development of substantive guidelines for judicial appli-
cation would recognize existing uncertainties inherent in
seeking to attribute losses of property values of land in
the vicinity of airports to aireraft noise. Many cther
variables are also at work, complicating the intellectual
task of isclating and measuring the impact of the noise
factor.l90 The importance to the public welfare of a scund
and thriving commercial aviation industry suggests that un-
warranted imposition of damages in inverse condemnation
should be minimized so far as possible consistent with a
fair allocation of the risk of erroneous fact-finding. The
best: that can be hoped for, in this context, perhaps, is a
set of rules which would provide some assurance that truly
deserving noise claims -- those of sufficient magnitude and
intensity, and accompanied by demonstrable adverse collateral
consequences of sufficient severity, to quell doubts as to
the source of the harm -- will be compensated, while those
which are tenuous, de minimis, or unfounded will be rejected.
The actual content of a legislative vregime of this sort
could, for example, include the following provisions:

(1) The basic standards of proof in an inverse con-
demnation action for aircraft noise could require clear and
convincing evidence that the aircraft noise and accompanying
vibrations, fumes and lights, were of such frequency and
magnitude that (a) they materially interfered with use of

the claimant's property (b) in such a substantial and
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physically disagreeable manner as to deprive plaintiff &f the
full enjoyment of his property and (¢) thereby caused a
significant diminution of the market value of the property
for its highest and best use.

The standard here proposed emphasizes the qualitative
impact of : he aircraft noise in question, without regard for
artificial property distinctions attendant upon use of the
overflight " doctrine.lgl It also rejects the view that
mere diminution of value alone constitutes an adequate
measure of noise im.pact,lg2 and, in so doing, is believed to
be consistent with the reasoning of the better considered
judicial opinions.193

(2) Assistance in making the somewhat delicate
determinaticns of fact subsumed in the foregoing statutory
standard could be provided by a series of rebuttable
presumptions designed to allocate the burden of proof as
fairly as possible.194 For example, a statute might provide
that any diminution of property value claimed to have resulted
from aircraft operations shall be presumed not to have been
caused thereby unless the claimant establishes to the satis-
faction of the court that during the six month period
immediately preceding trial, or such cother period of time as
may be fixed by the court in light of the circumstances of
the case, {a) actual separate incidents of imposition of noise
from aircraft operations averaged meore than twenty per day,lgs

(b} the peak aircraft noise pressure level during such incidents

averaged more than 90 PNdB, and during at least one-third of
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such instances exceeded 170 PNdB for a period of ten seconds
or more,l96 and (c) the mean distance between the actual
flight paths flown by the offending aircraft, at their
nearest point, andithe location of maximum noise perception
on the claimant's property, averaged less than. 2,000 faet.l97

The purpose of the suggested presumptions, of course,
is to add an element of quantitative specificity to the
process of proof. The figures here proposed, it is readily
conceded, are to a degree arbitrary; but, as the cited
references suggest, they do have some support in actuval
experience. Expert evidence presented to the appropriate
body (e.g., the Law Revision Commission or legislative committee
in charge of the bill) might, in all likelihood, result in
assigrment of different values from those selected by the
author. It is believed, however, that specific evidentiary
criteria such as these, formulated as a rebuttable preseumption
rather than an absolute substantive norm, should assist
materially in limiting inverse condemnation awards to
demonstrably deserving cases. At the same time, it should be
clear that compensability would not be automatically forth-
coming merely because all of the prescribed factual criteria
were established by the claimant, It would still be possible
for the court to determine, in such event, that all of the
denents of compensability prescribed in the general standard
{see (1) above) have not been satisfied.

(3) The legislature could also prescribe a variety
of rules setting substantive limits to the interests that

will be deemed compensable in aircraft noise cases. A
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statute, for example, mijht declare that, in the absence of
proof meeting the requirements of the general standard of
liability (see (1) above), compensation will not be awarded
claimant even though his evidence establishes (a) repeated
violations of one or more officially promulgated rules or
regulations designed to reduce noise through control of
aircraft operational and maneuvering procedures, (b) possible
diminution of value due principally o mere personal annoyance,
loss of pleasure, or unjustified fear and apprehension of
physical injury from objects falling from said aircraft or
from possible crash landings of said aircraft, or (c) loss
of value based principally on reduction or elimination of
speculative future develcopmental prospects for use of the
affected land, Conversely, the statute might declare that
the presumption of noncompensability, derived from a failure
to overcome the statutory criteria with respect to frequency,
intensity, and proximity of the aircraft noise (see para-
graph (2) above), would be deemed inapplicalle if the
claimant established to the court's satisfaction that the
value of his property for its highest and best use was
adversely affected by the subject aircraft operations to a
degree substantially in excess of the average loss of value
sustained by like properties exposed to the same aircraft
operations and situated within a radius of 500 feet from
plaintiff's proper'ty.l98

Underlying these suggestions are a variety of

policies. In the interest of maintenance of the highest
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possible safety standards, it is suggested that noise abate-
ment 3:~ules199 covering landing and takeoff procedures should
not be deemed binding in the sense that irnwverse liability
might be imposed for persistent vioclations. BAircraft pilots
should be undeterred by fear of potential inverse liability
from making deviations therefrom which are deemed necessary
in the interest of safety of flight, notwithstanding a
temporary sharp increase in noise consequences for nearby
property owners. In addition, it is submitted that losses
based upon personal susceptibility to annoyance or fear, and
not widely shared in the community or well-founded in
experience, should not be regarded as the kinds of “property™
damage for which just compensation must be paid. This view
is consistent with the position taken by the courts both in
aircraft noise cases200 and in analogous situations201 that
damages based on idiosyneratic elements of this sort are
both too speculative ard uncertain, and too unlikely to
influence an average reasonably informed buyer, to be
regarded as having a reliable influence on market value. Loss
of prcaspective future developmental values, at least where
they are not so imminent as to be reflected in market prices
predicated on present "highest and best use™, are likewise
regarded as irrelevant to the issue of the owner's damage at
the time that damage is inﬂicted.202 Finally, it is
assumed that one of the basic purposes of inverse corndemnation
policy is to prevent ore citizen from shouldering an undue

203
proportion of the burdens of public activities; accordingly,
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i€ a claimant's property is for some reason uniquely
situated, and is peculiarly exposed to substantial noise
damage from which like properties in the vicinity are free
(due, for example, to unusual topographical or acoustical
circumstances), the law should authorize ultimate disposition
of the claim on its merits, free from the limiting effect
of the statutory presumptions.

(4) The mobility of the American population, as well
as the ever-~changing pattern of air transportation routes and
schedules, suggests a further statutory standard. Since the
impact of aircraft nocise is largely a subjective one to both
land owners and informed buyers, and will normally be discounted
in the bargaining for private sales of land exposed to such
noise, the cause of action for inverse condemnation should be
declared by statute to be personal to the land owner, not
running with the land, and non-assignable.204 One who buys
land already subject to a servitude for aircraft noise, in
effect, would be purchasing subject to that servitude,
defined by the extent of noise impact as of the date of
purchase. This rule would not preclude inverse liability of
the airport operator for subsequent enlargement of the
servitude, through introduction of new and noisier aircraft
or extension of airport runways closer to the subject

> put it might diminish the former owner's in-

property,20
. . . ) 206

centive to prosecute his noise claims, It would also,

presumably, promote marketability of land in the vicinity of

airports by removing, as an impediment to agreement on price,
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the need to bargain over che speculative value attributable
to the seller's potential inverse liability cause of action.

(5) Administration of aircraft damage claims could
be improved, it is submitied, by development of statutory
procedures for clarifying the point of time at which the
claim accrues to the property owner. Under California Tort
Claims Act of 1963, the injured cleiment is required to
present a claim to the public entity within one year after
the claim accrued, when (as here) he is seeking damages for

207
injury to land. The period of limitations for action on

the claim runs from the date of its rejection by the entity.QOB
These rules are fully applicable to inverse condemnation
claims of all kinds.209 Even when the facts are noticeably
more clean-cut and precisely defined than in the aircraft
noise situation, California courts have experienced diffi-
culties in marking the point of time at which the inverse
condemnation cause of action "accrued" for the parpose of

the claim presentation statute,glO particularly when the
damages in question were incurred incrementally, from time

to time, rather than in a single discrete event.211 The
prevailing view in such cases, that the claimant may recover
for all damage that accrued during the one year (i.g., during
the full length of the claim presentation period allowed by
the claims statute) immediately preceding the presentation of

212 is not entirely satisfactory, for it leaves the

his claim,
matter of liability in suspense for an indefinite period of
time. As the use of a busy airport by jet planes gradually

increases, property owners may without loss of their cause
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of action, ﬁ?ﬁ?hold uresentation of their claims for inverse
condemnation.' The available alternative under present law,
of an eminent domain action initiated by the public entity
against all property owners who might have an enforceable
noise damage claim, is equally unsatisfactory, for it
imposes litigation on those property owners who, if left
alone, might forego the psychological, as well as financial,
hazards ob commencing an action ftor compensation, but who
would possibly have an incentive, especially if a pooling of
expense of litigation with other condemnees appears feasible,
to litigate the issue fully when named as a defendant.

Tt is thus suggested that, by statutory authorization,
the public entity be permitted to serve an informal written
notice upon all potentially affected property owners, when
the governing body of the public entity concludes that an
early settlemernt of potential noise damage liabilities
created by its airport operations would be a‘dv:i.sab:!.e.214 The
notice would advise the recipients that if they intended
to pursue 4 noise damage cause of action againg the entity,
a formal written claim for that purpose must be presented
to the governing body not later than a date therein specified
(presumably a date which is at least one year after the
time of service of the notice}. Service of this notice,
which could be by registered or certified mail to provide
a record of its date, would then be deemed the date on which

the property owner's claim accrued. Failure to present a

formal claim for compensation within the one-year period
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specified would bar recovery of compensation, past or future,
for noise damage.

This suggestion also contemplates a statutory rule
authorizing the property owner who does present a timely
claim, after receipt of the entity'’s notice, to recover not
only for loss of property value based on past aireraft
noise, but also for future losses. In effect, his recovery
would be measured by the value of what the entity has
"taken™ through the imposition of the noise servitude. The
valuation problem thus posed should not be insurmountable,
for market valuation of the property, subject to the servitude,
wauld presumably reflect the views of reascnably informed
buyers and sellers as to the permanence of the noise burden
and its deterrent effect upon various forms of land utilization.
On the other hand, continuing technological evelution in
air transportation suggests that changes in equipmernt,
aircraft design, or power plant characteristics may bring
about substantial changes in future noise impact patterns
anound airports.215 The statutory scheme should include
provisions which would permit such changes te be the subject
of additional inverse claims when there has been a substantial
increase in the noise level or its frequency over that which
existed at the time of the earlier adjudication.

(6) Legislative treatment of the aircraft noise
problem should also undertake to improve the flexibility with
which alternative remedies may beinvoked, other than mere

payment of monetary compensation. For example, statutory
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provisions might authorize the defendant public entity, in
inverse noise litigation, to propose a "physical solution™ to
the problem, such as a program of soundproofing of the
claimant’s home or other building at the entity's expense,
in lieu of immediate payment of damages.216 The amount of
compensation to be awarded, if any, would be determined in
light of the condition of the building in its "after”
condition. Conceivably, a relatively modest outlay for
sound control or deadening techniques could reduce potential
inverse liabilities in significant amounts,with a net saving
in overall costs.217 Ancther possibility, suggested by
Charles Haar, would seek to cope with the transient and ever-
changing nature of the airport noise problem, by empowering
the court to award the public entity a short-term lease of
the right to inflict noise damage in the future (perhaps for
two or three years).218 At the end of this period, the
owner's value loss would be determined and awarded, as rental,
in light of the actual corditions, including changes in
noise levels, that occurred during the lease term. A third
approach might be to authorize the court, in assessing com-
pensation, to give the public entity a reasonable pericd of
time within which to consider and enact a change of zoning
forthe subject land, deferring the question of loss of value
until after the zoning has been stabilized. The constitutional
just compensation clause does not insist, ineluctably, that
only monetary compensation will satisfy its demands.219 .}

change of zoning might well confer benefits upon the property
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that would completely offzet any détriments flowing from
aircraft noise, The value of single-family residentially
zoned land may well be diminished by proximity to a noisy
jet airport; the same land, however, may be greatly increased
in value if rezoned for uses more compatible with airport
operations (e.g., hotel, commercial or industrial purposes).220
The compensation conferred in the form of zoning benefits of
this kind could, in some cases, reduce the fiscal impact of
airport noise claims to negligible proportions, while pro-
ducing added tax revenues (from the more valuable rezoned
land) that could be employed to satisfy inverse liabilities
not capable of resolution by this approach.221

The suggestions here advanced are premised on the conviction,
believed to be supported by the authorities discussed, that pres=-
ent legal arrangements for adjusting the private claims arising
from highway improvement and airport development projects are
demonstrably in need of substantial improvement. Accepted doc-
trinal and procedural techniques for allocating, with fairness and
efficiency, the real costs of environmental changes resulting from
these truly revolutionary advances in transportation technology,
have proven lacking. Loss of amenities attendent upon property
ownership, whether in the form of reduced accessability or in-
creased annoyance from noise, frequently are translated into un=-
compensated financial losses measured, through market forces, in
diminished property values, The fundamental question that must
be faced, and which deserves a rationally developed legislative
response, is not whether the costs In question will be paid, but

who will pay them, and through what institutional arrangements.
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124,

125.

Lloyd, Noise as a Muisance, 82 U, Pa. L. Rev. 567 {(1934). See

also, Spater, Woise and the Law, 63 Mich. L. Rev. 1373 (1965).

Recent treatments of the general problem include Stoebuck, Con-
demnation by Nuisance: The Airport Cases in Retrospect and
Prospect, 71 Dick. L. Rev, 207 (1967); Fleming, Aircraft Hoise:

A Taking of Private Property Without Just Compensation, i8 So.
¢ar. L. Rev. 593 {1966); Hill, Liability for Aircraft Noise--

The Aftermath of Causby and Griggs, 19 U. Miaml L. Rev. ! (1964).
Both technical and legal aspects are reviewed in U. S. Office

of Science & Technology, Alleviation of Jet Aircraft Noise

Near Airports: A Report of the Jet Aircraft Noise Pane! {1966)

{herein cited as '"Noise Panel Report“].

The naticnal dimensions of the jet aircraft noise problem have
recently been recognized in legislation authorizing promulgation
of federal noise abatement regulations by the Federal Aviation
Administration, enforceable through certification proceedings.

Federal Aviation Act of 1958, § 611, 82 Stat. 395 (1968), 48
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127.

U.5.C. § 1431 (Supp. 1.58), enacted by Pub. L. 90-411 {July 21,

1968). See also, 5. Rep. No. 1353, 90th Cong., 2d Sess. 2

{1968}, pointing out that the American air carrier fleet is

now over 75% jet powered, and that nearly a thousand jet air-

craft are in the general aviation fleet {mainly in the executive

flying sector), and concluding that aircraft noise ''is a burgeon-

ing national problem, which can only become worse if action is

not taken." To the same effect, see House Comm. on Interstate

& Foreign Commerce, Special Subcommittee on Regulatory Agencies,

investigation and Study of Aircraft Noise Problems, H. R. Rep.

No. 36, 83th Cong., Ist Sess. (1963).

Noise Panel Report 5~6. See atso, 5. Rep. No. 1353, 90th Cong.,

2d Sess. 2-3 (1963).

See Baxter, The $5T: From Watts to Hariem in Two Hours, 21

Stan. L. Rev. 1 (1968); Note, Sonic Booms--Breaking the Tort

Barrier? 2 Ga. L. Rev. 83 (1967).



128. Loma Portal Civic Club v. American Airtines, Inc., 61 Cal. 2d
582, 39 Cal. Rptr. 708, 394 P.2d 548 (1964); Town of East Haven
v. Eastern Airlines, Inc., 282 F. Supp. 507 (D. Conn. 1968);
Bourland v. City of San Antonio, 347 S.4.2d 660 (Tex. Civ.
App. 1961), See Tondel, Hoise Litigation at Public Airports, in

Noise Panmel Report 117, 122-23.

129. American Airlines Inc. v. Town of Hempstead, 398 F.2d 369 (2d

Cir. 1968), cert. denied, 89 S. Ct. 620 (1963); Allegheny Air-

lines v. Village of Cedarhurst, 238 F. 2d 812 (2d Cir. 1956).

130. Restatement (Second) Torts § 159 (1964) (trespass). See, e.g.,

Weisberg v. United States, 133 F. Supp. 815 (D. Md. 1961) {1ia=

bility for low helicopter flights under Federal Tort Claims

Act); City of Newark v. Eastern irlines, 159 F. Supp. 750

(0. N.J. 1958) (trespass liability recognized) {dictum).

131. See, e.g., Chronister v, City of Atlanta, 99 Ga. App. 447, 108



132,

133.

S.E.2d 731 {1964); Tonwel, supra note 128, at 125; Aanot., 90

L. Ed. 1222-28 (1946).

See Louisville & Jefferson County Air Bd. v. Porter, 397 S.W.2d
it6 (Ky. 1965). Cf. Thornburg v. Port of Portland, 24L Or. 69,
415 P,2d 750 {1966) (instructions to jury, framed on nuisance
theory, in inverse condemnation suit, he i erroneous); Dyer v,
City of Atlanta, 21 Ga. 538, 134 S.E.2d 585 (1964} {nuisance
actions dismissed on pleadings); Thompson v. City of Atlanta,
219 Ga. 190, 132 S.E.2d 188 (1963) (similar result). See com-
ment, 39 Wash. L. Rev. 920, 934 (1965}. It is settled that
airport operations are not, per se, a nuisance. Yorkavitz v.
Board of Township Trustees of Columbia Twp., 166 Ohio St. 349,
142 N.E.2d 655 (1957). See also, Loma Portal Civic Club v.

American Airlines, Inc., supra note 128.

See note 104, supra, and A. Van Alstyne, California Government

Tort Liability, § 5.10, p. 126 (1964),
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Cal. Pub, Util. €. §§ 21401-03. In California, the rule is

codified that nothing "'done or maintained under the express

authority of a statute' can be deemed a nuisance. Cal, Civ,

C. § 3482, Mere general authority conferred by legislation to

engage in a particular activity has usually been regarded as

insufficient to '"'legalize'' what would otherwise be an actionable

nuisance. Hassell v. City & County of San Francisco, 11 Cal, 2d

168, 79 P.2d 1021 (1938); Bright v. East Side Mosquito Abatement

Dist., 168 Cal. App. 2d 7, 336 P.2d 527 (1959). But see Nestle

v. City of Santa Monica, 3 Av. L. Rep, (10 Av. Cas.) Paragraph

18,238 (L.A. Super. 1963} {theory of ''legalized nuisance' ap-

plied to deny liability for aircraft noise) {(alternative

ground), Inverse condemnation has long been recognized in Cali-

fornia as the theoretical basis for nuisance liability of pub-

lic entities, notwithstanding the prevailing doctrine (prior

to 1961) of sovereign immunity. See Van Alstyne, A Study Re-

lating to Sovereign Immunity, 5 Cal. Law Revision Comm'n, Re-

ports, Recommendations & Studies 1, 225-30 (1963). A similar
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136.

relationship has been uwbserved in other jurisdictions. Stoe-
buck, supra note 124, Accordingly, for present purposes, dis-
tinctions between nuisance and inverse theories appear to be
negligible so far as the scope of liability under the latter
approach is concerned. Since inverse liability bas a constitu=
tional origin, statutory limitations upon nuisance liabitity
cannot serve to mitigate the duty of a public entity to pay
just compensation for a taking or damaging of private property.
Richards v. Washington Terminal Co., 233 U.S. ché (1914); Del-

ta Air Corp. v. Kersey, 193 Ga. 862, 20 S.E.2d 245 (1842).

See Tondel, Noise Litigation at Public Airports, in Noise Panel
Report 117, 125: ' ., . 25 of the 27 cases in the last decade
in which damages have been recovered were decided on the theory
of constitutional taking--5 involving civit airports, and 20

military airports.'

328 1.5, 256 (1946),



l37l

138.

139.

140.

The ""taking' aspect of the decision is underscored by the dis-

position remanding Causby to the Court of Claims for the making

of a finding containing "an accurate description of the property

taken'!, which was deemed essential "since that interest ves{s

in the United States". I1d. at 267.

1d. at 264, The trespass analysis of Causby was incorporated

into Restatement (Second), Torts § 159 {1965),

id. at 266, The majority opinion further expresses agreement

with the findings of the Court of Claims that ''the frequent,

low=level flights were the direct and immediate cause' of the

plaintiff's damage, as indicated by ''a diminution in value of

the property.'' Id. at 267.

See, e€.9., Martin v. Port of Seattle, 64 Wash, 2d 309, 391

P.2d 540 (1964), cert., denied, 379 U.S., 989 (1965}; Note, Wrongs

and Rights in Superterranecus Airspace: Causby and the Courts,
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142,

9 Wm. & Mary L. Rev. 4o0, 462-67 (1967); Note, Airplane Noise:

Problem in Tort Law and Federalism, 74 Harv. L. Rev, 1581 (1961).

369 U,5. 84 {1962},

id, at 90. To the same effect, see Ackerman v. Port of Seattle,

55 Wash., 2d 400, 329 P.2d 210 {1958). Striking verification

of the principle underlying the concept that insufficient land

had been taken is supplied by the recent decision in Johnson

v. City of Greenville, Tenn, , 435 S.W.2d 476 (1968},

where it appeared that the public airport authorities had ac~

quired one~half mile long flight easements beyond the north

end of the runway, but none off the south end of the same run-

way, where plaintiffs resided. Plaintiffs' complaint for noise

damage was held to state a cause of action,

Griggs, it should be noted, also held that compensability

of damage caused by aircraft noise was not affected by the fact

that the flights in question took place within approach glide
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144,

145,

146,

147.

paths and takeoff gradients prescribed by the appropriate federal
regulatory authorities and defined by statute (enacted subse-
quent to Causby) as embraced within the ''navigable airspace"
comprising the public domain. See 72 Stat. 739 (1958), 49 u.s.C.

§ 1300(24) {1963).

306 F.2d 580 {10th Cir. 1962), cert. denied, 371 U.S5. 955 {1963).

Piaintiffs' jomes had diminished in value, according to the

evidence, in amounts ranging from $4700 to $8800, or, expressed

in percentages of their value before the alleged damaging, from

40.8% to 55.3%. 4d. at 583, n. 3.

ld. at 585,

1d. at 584-85, distinguishing United States v, General Motors

Corp., 323 U.5. 373 (1945).

id. at 585,
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149,

150,

See, e.g., Avery v. Un ted States, 330 F.2d 640 (Ct. Cl. 1964);
Aaron v. United States, 311 F.2d 798 (Ct. Cl. 1963). The cases

are collected in a Hote, 18 So. Car. L. Rev. 320 (1966).

Ferguson v. City of Keene, ___ N.H. ___, 238 A.2d 1 (1968).
See also, Bowling Gresn~Warren County Airport 8d. v. Long,

36k S.W.2d 167 (Ky. 1962) (by implication}.

City of Jacksonville v. Schumann, 199 So. 2d 727 (Fla. App.
1967), cert. denied, 330 U.S. 981 (1968); Thornburg v. Port of
Portland, 233 Or. 175, 376 P.2d 100 {1962); rartin v. Port of
Seattle, 64 Wash. 2d 309, 391 P.2d 540 (1964), cert. denied,
379 U.5. 989 {1965). See also, City of Atlanta v. Donald, 111
Ga. App. 339, 141 S.E.2d 560 {1965), reversed for insufficiency
of pleadings, 22} Ga, 135, 143 S.€.2d 737 (1965); Board of Edu-
cation of Morristown v. Palmer, 88 M.J. Super, 378, 212 A,2d
564 (1965) (dictum), rev'd on other grounds, 46 H.J. 522, 218
A.2d 153 (1966)., Cf. Town of East Haven v. Eastern Airlines,

Inc., 282 ¥, Supp. 507 (D. Conn., 1968} (by implication}.
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152.

153-

154,

155.

Batten v. United States, supra note 143, at 586, citing, linter
alia, Richards v, Yashington Terminal Co., 233 U.S. 546 (1914)
{smoke and fumes exhausted from tunnel by fans and directed upon

plaintiff's property held a compensable taking).

I1d, at 687: " , . . the constitutional test in each case is

first, whether the asserted interest is one which the law will

protect; if so, whether the interference is sufficiently direct,

sufficiently peculiar, and of sufficient magnitude to cause us

to conclude that fairmgess and justice, as between the 5State and

the citizen, requires the burden imposed to be borne by the pub-

lic and not by the individual alone,"

See the analysis in Martin v, Port of Seattle, supra note 150,

64 Wash., 2d at , 391 P.2d at 545=-56,

Approximately half the states have a state constitutional
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157.

158.

159.

requirement, like that of California, see Calif, Const. art. |,
§ 14, requiring payment of just compensation for property which
is either “taken or damaged' for public use. 2 P. Nichols, Emi-

nent Domain § 6.1[3), pp. 376-77 (rev. 3d ed, 1963).

Batten v. United States, supra note 143, at 583-84,

Martin v. Port of Seattle, supra note 150, 64 Wash. 2d at .

391 P.2d at 546,

61 Cal. 2d 582, 39 Cal. Rptr. 708, 394 P.2d S4& (1964).

The question whether overflights are essential to inverse re-
covery for aircraft damage was raised in two recent actions in
the Los Angeles Superior Court, but not decided since judgments
for the defendants were entered on other grounds. HNestie v.
City of Santa iionica, 3 Av. L. Rep. {10 Av. Cas.} Paragraph

18,238 (L. A. Super. Ct. 19639) (no evidence showing unreasonable



interference with plaiuciffs' enjoyment of land, or substantial

damage thereto}; City of Los Angeles v. #Mattson, 3 Av. L. Rep.

(10 Av, Cas.) Paragreph 17,632 {L.A. Super., Ct, 1967} (no

damage proved).

160. See cases collected in Van Alstyne, Inverse Condemnaticn: Un-

intended Physical Damage, 20 Hastings L. J. 431, 478-80 (1969},

161. See text accompanying, and cases cited in, notes 47-48, supra.

162. Morse v. County of San Luis Obispo, 247 Cal. App. 2d 600, 55

Cal. Rptr. 710 (1967); Smith v. County of Santa Barbara, 243

Cal. App. 2d 126, 52 Cal. Rptr. 292 {1966).

163. Cal. Const. art. |, § 14, For the historical background of this

provision, indicating that it was designed to broaden the scope

of compensablie interferences with private property beyond the

limited areas traditionally deemed within bare "taking' language,



see Van Alstyne, Statucory HModification of Inverse Condemnation:

The Scope of Legislative Power, 19 Stan. L. Rev, 727, 771-76 {1967),

164. See, generally, Spater, Hoise and the Law, 63 iMich. L. Rev.

1373 (1965); Harvey, Landowners' Rights in the Air Age: The

Airport Dilemma, 56 Mich. L. Rev. 1313 (1958). For the view

that this ground is unpersuasive on its merits, see Stoebuck,

Condemnation By Nuisance: The Airport Cases in Retrospect and

Prospect, 71 Dick. L. Rev. 207, 233-36 (1967). Cf. Tondel,

Noise Litigation at Public Airports, in Hoise Panel Report 117,

124 (actual experience indicates that aircraft damage ''exposure

appears far less than frequently thought.'')

165. See Dygert, An Economic Approach to Airport Hoise, 30 J. Air

Law & Com, 207, 208-13 {1964), reviewing the history of federal

airport development programs and concluding that Congressional

interest has been primarily centered about safety and adequacy

for transportation needs, leaving other aspects of airport
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167.

1689

development (including noise considerations) to the local
sponsor. Recently there have been signs of increased federal

interest in noise abatement. 5ee note 125, supra.

Griggs v. Allegheny County, 369 U.S. 84 (1962).

See Dygert, supra note 165, at 208; Galloway, iMeasurement and
Description of Aircraft doise Exposure Around an Airport, in

NMoise Panel Report 28, 34. Cf. Baxter, supra note 127, at 37-38.

Hearings Before Subcommittees of the House Committee on Inter-
state and Foreign Commerce, Aircraft iWoise Problems, 86th and
87th Cong., 297 (1963). The attentuation of sound by interven-
ing objects makes possible the use of sound barriers, deflectors,
and suppressors for ground engine testing, id. at 528, while
weather conditions tend to influence the development of preferen-
tial runway usage and special operational proeedures designed to

reduce noise problems. See id., at 62-64, 387-92, 408-09.



lém. Technical studies indicate that unacceptable noise levels {over
100 PHdb), from the operation of large commercial jet aircraft
(s.g., a Boeing 707) on takeoff, extend over an area approximateiy
one~half mile laterally from the runway centerline and about
three miltes in length beyond the end of the runway in the direct-
ion of travel. See Hearings, supra note 168, at 302-303. Actual
overflights ordinarily will cover only a small proportion of
the affected area. Cf. Batten v. United States, 306 F.2d 580
(10th Cir. 1962), cert. denied, 371 U.S. 955 {1963) (occasional
overflights, but damage principally attributed to lateral im-
pact of noise); Martin v. Port of Seattle, 64 Wash. 2d 309,
391 P.2d 540 (1964), cert. denied, 379 U.S. 989 (1965) (plain-

tiffs classified in three groups identified by subjection to

persistent overflights, occasional overflights, and no overflights).

170. See, generally, Stoebuck, supra note 164,

171, Compare Colberg, Inc, v. State ex rel. State Dept. of Pub, Wks.,

67 Cal. 2d __, 62 Cal. Rptr, 401, 432 P.2d 3 (1967) with



Breidert v. Southern P.cific Co., 61 Cal., 2d 659, 39 Cal. Rptr.
G903, 394 P.2d 719 (1964) and Albers v. County of Los Angeles,

62 Cal. 2d 250, 42 Cal. Rptr. 89, 398 P.2d 129 (1965).

172. See Albers v. County of Los Angeles, supra note 171, at 263-64,
398 P.2d at 137, 42 Cal. Rptr. at 97; Clement v. Reclamation Bd.,
35 Cal. 2d 628, 642, 220 P.2d 897, 905 (1950) {public policy
said to favor compensation if ''the owner of the damaged property
if uncompensated would contribute more than his proper share to

the public undertaking.'')

173. See Hestle v. City of Santa Mcnica and City of Los Angeles v,
Mattson, both supra note 159; Tondel, loc. cit. supra note 16k,
On retrial of Thornburg v. Port of Portland, 233 Or. 178, 376
P.2d 100 (1962) (complaint held sufficient), the jury awarded
judgment to defendant. See Thornburg v. Port of Portland, 24k
Or. 69, 415 P.2d 750 (1966) (judgment reversed for error in in-

structions).
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176.

See Hearings, supra nc:c 168, at 178-79, 603; Walther, Effect of

Jet Airports on the Value of Vicinal Real Estate, Proceedings of

the Fourth Annual Institute on Eminent Domain 149 (Southwestern

Leg. Found, ed. 1962).

See, g£.4., Seago, The Airport Hoise Problem and Airport Zoning,

28 mMd., L. Rev. 120 (1968); Strunck, An Analysis of the Advan-

tages and Difficulties of Zoning Regulations, in Noise Panel

Report 151; Comment, Airport Approach Zoning: Ad Coelum Re-

juvenated, 12 U.C,L.A, L. Rev. 1451 (1965). Zoning of nearby

land for low-density uses compatible with airport operations

has been employed, with judicial approval, in California. iforse

v. County of San Luis Obispo, 247 Cal. App. 2d 600, 55 Cal.

Rptr. 710 (1967); Smith v. County of Santa Barbara, 243 Cal.

App. 2d 126, 52 Cal. Rptr, 292 {1966).

The ''substantial't deprivation of access test, judiciaily invoked

in cul-de-sac cases arising from highway construction, provides
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a useful analogy. Se~ Valenta v, County of Los Angeles, €3/

cal. 2d 669, 39 Cal. Rptr. 909, 394 P.2d 725 {1964); Breidert

v. Southern Pacific Co., 61 Cal. 2d 659, 39 Cal. Rptr. 903,

394 P.2d 719 {1964). See the suggested statutory measures, ap-

plicable to this problem, discussed in the text supra, accom-

paying notes 83-g8,

California iaw presently requires the presentation of a claim,

within one year after a real property injury claim has accrued,

as a condition precedent to the maintenance of an inverse con=

demnation action. Cal. Govt. C. §§ 91i.2, 9h5.4, The action

must be filed within six months after the claim is rejected by

the public entity, or within one year after the claim accrued,

whichever date is the later. Cal, Govt. C. § 945.6. The public

entity also may demand the posting of an undertaking for costs

by the plaintiff. Cal, Govt. C. § 947. For suggested legis-

lative improvements in connection with the claims procedure and

camputation of time limits, see the text, infra, accompanying

notes 207-15.
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179.

180.

See text, infra, accompanying notes 216-21,

See, generally, Dygert, An Economic Approach to Airport Noise,

30 J, Air.L. & Com. 207 (i964). See also, Dygert, A Public

Enterprise Approach to Jet Aircraft Hoise Around Airports, in

Moise Panel Report 107; Haar, Airport Hoise and the Urban Dweiler:

A Proposed Solution, 1968 Appraisal J. 551; ( Baxter, The SST:

From Watts to Harlem in Two Hours, 21 Stan. L. Rev, 1 (1968).

See Dygert, supra note 179, 30 J. Air L. & Comm, at 216-17. The

extent to which noise abatement can be achieved by operational

procedures, including use of preferential runways, installation

of special landing aids, encouragepent of use of special flight

procedures, and development of flight patterns designed with

noise abatement objectives in mind, are reviewed in Noise Panel

Report 79-106. To a substantial degree, noise abatement practices

of this kind can be implemented effectively only by joint and

cooperative efforts between the public entity airport operator,



the Federal Avistion Adininistration, and the aircraft operators,

working within the iimitations of applicable federal flight regu-=

lations. See Cal, Pub. Uti}. C. §§ 21240, 21243, 21403 (state

power to regulate aircraft operations recognized as subject to

federal authority). Cf. Loma Portal Civic Club v. American Air-

lines, Inc., 61 Cal, 2d 532, 39 Cal. Rptr. 708, 394 P,2d 548

(1964} (dictum suggesting state regulatory power not completely

preempted by federal government). Experience at major airports,

however, has indicated that local governmental initiatives may

produce significant resuits in airport noise abatement. See

Hearings, supra note 168, at §0-67, 525-28 (Kennedy International

Airport, New York City}); Odell, Jet Hoise at Jobn F. Kennedy

International Airport, in Moise Panel Report 162; Goldstein, A

Problem in Federalism, Property Rights in Air Space and Technology,

in Noise Panel Report 132, 135~37.

181. Cf. von Gierke, The Air Force Program on Aircraft Noise Control,

in Noise Panel Report 48 (describes broadly conceived program for
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community noise abatem.nt at military airports, employing a

variety of technical, land use planning, aircraft operational,

and requlatory techniques). One way to reduce noise perception,

of ourse, is for the governmental airport operator to acquire

the necessary avigational easements for this purpose. See Griggs

v. Allegheny County, 369 U.S. 84 (1962), Local public entities

in California have express statutory authority to acguire airspace

or air easements, by condemnation, for noise abatement purposes.

Cal. Code €iv. Proc. § 1239.3. This use of eminent domain powers

is for a constitutionally appropriate public purpose. Oklahoma

City v. Shadid, 439 P.2d 190 (Okla. 1966), cert. denied, 386

U.S. 1034 (1967). The employment of zoning powers to ensure low-

der.atty land use in the vicinity of airports has received judicial

approval in California. Morse v. County of San Luis Obispo, 247

Cal. App. 2d 600, 55 Cal. Rptr. 710 {1967); Smith v. County of

Santa Barbara, 243 Cal, App. 2d 126, 52 Cal. Rptr. 292 (1966).

See Dygert, supra note 179, 30 J. Air L. & Com. at 216-19,



183. bid.

184, HNoise Panel Report 5-6.

185. See note 125, supra.

186, See Baxter, supra note 179.

187, Cf. American Airlines Inc. v, Town of Hempstead, 398 F.2d 369

(2d Cir. 1968), cert. denied, 89 S. Ct. 620 {1969),

188, Compare Loma Portal Civic Club v. American Airlines, Inc., supra
note 180, at . 39 cal, Rptr. at 715-16, 384 P.2d at 555-56,
with Jankovich v, Indiana Toll Road Commission, 379 U.S. 487
(1965). See also, Hughes v. State of Washington, 389 U.S. 290,
295 (1967) (state said to be '"free to make changes, either legis-
lative or judicial, in its general rules of real property law, in-
cluding the rules governing the property rights of riparian

owners.,'') (Stewart, J., concurring cpinion).



189. See text accompanying ..otes 100-104, supra.

190, Cf. City of Los Angeles v. Mattson, 3 Av. L. Rep. {10 Av. Cas.)

Paragraph 17,632 (L.A. Super. 1967). See, generally, Walther,

Effect of Jet Airports on the Value of Vicinal Real Estate, in

Proceedings of the Fourth Annual Institute on Eminent Domain 149

{Southwestern Leg. Found. ed, 1962}, pointing out that the economic

advantages of business and residential location near airports,

especially for aviation-related occupations, often offsets any

vatue diminution attributatl® to annoyance considerations based

oh noise or vibration. Variations in human response to noise

are alsc a complicating factor. See Kryter, Evaluation of Psycho-

logical Reactions of People to Aircraft iloise, in Noise Panel

Report 13.

191. This position is believed to be consistent with California law.

See text accompanying notes 158-72, supra, Moreover, the legis-

lature, by authorizing condemnation of noise easements designed

to reduce interference with enjoyment of "property located adjacent
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to or in the vicinity of an airport', Cal. Code Civ. Proc. § 1239.3,

has seemingly rejected the overfiight approach. In any event, so

far as the overflight doctrine subsumes the need for a physical

invasion or trespass, it fails to take into account the scientific

reality that sound waves, as the physical manifestation of propo-

gation of accoustical energy, do accomplish a physical invasion

of the property exposed to them, whether located vertically be~-

neath or laterally near the source., See House Committee on Inter-

state & Foreign Commerce, Special Subcommittee on Regulatory

Agencies, Investigation and Study of Aircraft Noise Problems,

H. R. Rep. Mo. 36, 83th Cong., !st Sess. 6-7 (1963).

The view, which seems to have been advanced uniquely by the Wash-

ington Supreme Court in Martin v, Port of Seattle, 64 Wash. 2d

324, 391 P.2d 540 (1964), has been cogently criticized in Note,

39 Wash. L. Rev. 920, 933-39 (1965). For a more fundamental at-

tack upon the ‘'diminution of value'' rationale for inverse com-

pensability, in general, see Sax, Takings and the Police Power,

74 Yale L. J. 36, 50-60 (1964),



193, See, e.g., Johnson v, vity of Greenville, 435 S.W.2d 476 (Tenn.

1968) (aircraft noise held compensab.e if shown to interfere un-

reasonably with property use, in sufficiently substantial degree

to deprive owner of practical enjoyment of land, with resulting

substantial loss of market value). Compare Thornburg v. Port of

Portland, 233 Or. 178, , 376 P.2d 100, 103 (1962): '‘It is

equally clear that a reascnable volume of noise . . . must be

endured as the price of living in a modern industrial society.'

Cf. Breidert v. Southern Pacific Co., 61 Cal. 2d 6539, 39 Cal. Rptr.

903, 394 P.2d 719 {1964) {(creation of cul-de~-sac held compensable

only if “substantial' interference with access results).

I94. See Cal. Evid, C, §§ 601{b), 605; note 100, supra. State ex rel.
Royal v. City of Columbus, 3 Ohio St, 2d 154, 209 N.E.2d 405

(1965), cert. denied, 383 U.S, 925 (1966) (accord).

195. Frequency of disturbance from flights is a recognized element in

identification of a constitutional taking or damaging. See Griggs



v. Allegheny County, 2.9 U.S. 84, 87 (1962) (regular and aliost

continuous daily flights}). Compare City of Los Angeles v. Maii-

son, 3 Av., L. Rep. (10 Av. Cas.) Paragraph 17,832 (L.A. Super

1967) (inverse compensaticn denied, in part on ground that "fiichis
over the subject properties, or in ciose proximity thereto, did

not occur frequently or regularly.'" The suggested figure of 27
incidents per day is arbitrarily selected as iilustrative only.

In Mestle v, City of Santa Henica, 3 Av. L. Rep. (10 Av, Ces.]
Paragraph 18,238 (L.A. Super. 1969), jet takeoffs and landingz =
Santa Monica Municipal Alrport, averaging from none to five pev

day, were held not sufficiently regular or frequent to meet :i:

constitutional test for compensability.

196, The Jet Aircraft iNoise Panel concluded, on the basis of evideino-
studied by it, that in areas peripheral to airports "with per-
ceived noise levels below 90 PNdB {a widely accepted unit for

measuring noise quantitatively, but weighted to reflect subjoctivc

reactions of listeners} there 3are almost no complaints; in thouo
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with values between 9U and 105 PHdB, there are some but not many

complaints; and in those above 105 PNdB the volume of complaints

increases rapidly with increasing PMdB level." Hoise Panel Report

at 5. See also, Yryter, Evaluation of Psychological Reactions

of People to Aircraft Hoise, in Moise Panel Report 13, 22: 'a

noise fairly often repeated during each day having a peak level of

100 PNd8 . . . would probably be an unacceptable noise environ-

ment for a residential community." The duration of the sound is

atsc a relevant factor in measurement of unacceptable ncise. See

id. at 18 (indicating that over the range from 2 to {2 seconds,

increasing the duration of a constant sound will increase its

perceived noise level at a rate such that doubling the duration

raises the noise level by about 4,5 PNdB), The figures used in

the text are merely illustrative of the way in which PNdB and

duration factors could be interrelated in a statutory standard.

A recent survey of aircraft noise litigation disclosed that in

almost every case in which compensation has been awarded, the
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flight pattern in ques.ion carried the aircraft within about 200

feet of the claimant's land. Tondel, Noise Litigation at Public

Airports, in Noise Panel Report 117, 127. On the other hand, the

normal contours of the 100 PNdB noise level belt surrounding an

airport during the takeoff of a large commercial jet plane usually

extend cutwards as much as LOOO feet laterally from the runway.

See Noise Panel Report at 34, Again the figure used in the text

is merely suggestive and not intended to represent a firm recommen-

dation.

The §00 foot radius figure is admittedly arbitrary, and has little

or no empirical support. |ts function, as explained in the text,

fra, is to provide a basis of comparison between apparently like

" p——

properties by which the unigueness of a particular claimant's

damage may be assessed, Cf. City of Los Angeles v. Mattson, supra

note 195 (evidence that certain properties depreciated in value

as a result of aircraft noise held unpersuasive when same witness

testified that other properties, not involved in suit and located
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200.

Yjust a few feet away' from subject propertles, had not diminished
in value although nolse exposure was substantially identical).
Federally prescribed rules for noise abatement purposes are auth-
orized by the Aircraft Noise Abatement Act, 82 Stat. 395 (1968),
49 U.S.C. § 611 (Supp. 1968). The possible range of content for
such rules s suggested by Bakke, Air Traffic Control Flight Pro-
cedures, Noise Panel Report at 86; Frankum, Jet Aircraft Noise
Abatement Flight Procedures, id. at 99; and Ruby, Operational

Procedures, id. at 102,

See, e.g., Batten v. United States, 306 F,2d 580 (10th Cir. 1962),

cert. denied, 371 U.S$. 955 (1963); Moore v. United States, 185

F. Supp. 399 (il.D. TeX. 1960); Freeman v. United States, 167 F.
Supp. 541 (W.D. Okla, 1958}. It has been held, however, that
fear is an admissible element bearing on damages if (a) grounded
in danger supported by authentic observation, experience, or
scientific investigation, (b) which circumscribes activity or
limits freedom of use of the property exposed to that danger,

and {c)} results in reduction of market value of the land. Johnson
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202,

203.

v. Airport Authority of Omaha, 173 Neb, 801, 115 K.W.2d 426

{1962}, Under this test, jet aircraft noise would ordinarily

not qualify as a source of fear, for experience indicates that

such fears are not well grounded in fact. See Tondel, supra note

157, at 117 n. 3.

See, e.g9., Eachus v. Los Angeles Consol. Elec. Ry. Co., 103

Cal. 614, 37 Pac. 750 (1894); 4 P, Nichols, Eminent Domain,

& 14,24, pp. 560-62, & 14.241, pp. 569-73 (rev. 3d ed. 1962},

See, e.g., United States v. Buhler, 305 F.2d 319, 329-31 /6th

Cir. 1962) (speculative value for residential subdivision pur-

poses, absent showing of present adaptability or need, held not

a compensable element in suit to condemn avigational easement).

See also, Jensen v. United States, 305 F.2d 44h {Ct. Cl1. 1962).

Albers v. County of Los Angeles, 62 Cal., 2d 250, 42 cal. Rptr.

89, 398 P.2d 129 {1965).
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205,

Compare the Federal Assignment of Claims Act, 31 U.S.C. § 203
{1964), which has been construed to forbid assignment of just
compensation and tort claims against the Government. United
States v. Dow, 357 U.S. 17 (1958); United States v. Shannon,

342 U.S. 288 (1952); Potts v. United States, 126 F. Supp. 170
(Ct., ¢1. 1954), See also, Herring v. United States, 162 F. Supp.

769 (Ct. Cl. 1958) (aircraft noise claims) (by Implication).

A. J. Hodges Industries, inc, v, United States, 355 F.2d 592
(Ct. C1. 1966); Avery v. United States, 330 F.2d 640 {Ct. Cl.
1964); Bacon v. United States, 295 F.2d 936 {Ct. Cl, 1961). See
also, City of Houston v. McFadden, 420 5.W,2d 811 (Tex. Civ.
App. 1967). One who buys property already subject to a servi-
tude for aircraft noise would, under this view, have no right

of recovery since any diminution in value of the property would
have been reflected in the purchase price. See Highland Park

v. United States, 161 F., Supp. 597 (Ct. C). 1958) (dictum);
Louisville & Jefferson County Air Board v. Porter, 397 S.W.2d

146 (Ky. 1965) (by implication}.
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207.

208.

But cf. Griggs v. Allegheny County, 369 U.S, 84 (1962) (former

owner continued to litigate claim after sale of property).

Calif. Govt. C, §§ 911.2, 945, 4, The claims procedures are ap-

plicable In inverse condemnation litigation. Cramer v. County

of Los Angeles, 96 Cal. App. 2d 255, 215 P.2d 497 {1950).

Calif. Govt. C. § 945.6 provides that the action must be com-

menced within six months after the claim is rejected, or within

one year after the cause of action accrued, whichever date is

the later. The time for suit, however, may in certain cases be

tolted by the plaintiff's disability. See Williams v. Los

Angeles Metropolitan Transit Authority, 66 Cal. 2d ___, 68 Cal.

Rptr, 297, 440 P.2d 497 (1968). The California Law Revision Com-

mission, however, has proposed enactment of legislation to modify

the tolling rule as applied in Williams. See 9 Cal. Law Rev,

Comn*n, Reports, Recommendations & Studies 49-61 {1968).



209. See A, Van Alstyne, California Government Tort Liability §§ 8.9,
8.25, 9.5 {1964}, Cf. Pierpont Inn, Inc. v. State of California,
70 Cal. 2d ___, 74 cal, Rptr. 52F, 449 P,2d 737 (1969) (by im-

plication}.

210, See Pierpont Inn, inc. v. State of California, supra note 209
{claim for inverse damages based on freeway project held timely
when presented before final completion of project, although
after end of statutory period measured from time project was

commenced) .

211, Compare Bellman v. County of Contra Costa, 54 Cal. 24 363, 5 Cal.
Rptr. 692, 353 P,2d 300 (1960) (repeated earth subsidences re-
sulting from removal of lateral support) with Matural Soda Pro-
ducts Co. v. City of Lcs Angeles, 23 Cal, 2d 193, 143 P,2d 12
(1943) (flooding of land over perlod of seven months). Cf. United

States v. Dickinson, 331 U.S, 745, 747-49 (1947).



212, Bellman v. County of Cuntra Costa, supra note 211, discussed with

seeming approval in Pierpont inn Inc. v, State of California, 70

Cal. 2d ___, ___, 74 Cal, Rptr, 521, 527, 449 P.2d 737, 743

{1969). See, to the same effect, Trippe v. Port of New York

Authority, 14 N.Y. 2d 119, 249 N,¥.S. 2d 409, 198 N.E. 2d 585

(1964} (recovery, in aircraft noise case, Pimited to damages in=-

curred during one year limitation period pricor to suit)}.

213. Cf. Hillsborough County Aviation Authority v. Benitez, 200 So.

2d 194, 199 (Fla. App. 1967): ' . . . there is no single test

for discovering in all cases when an avigational easement is

first taken by overflights. Some annoyance must be borne with-

out compensation, The point when that stage is passed depends

on a particularized judgment evaluating such factors as the

frequency and level of the flights, the type of planes, the ac-

companying effects such as noise or falling objects, the uses of

the property, the effect on values, the reasonable reactions of

the humans bealow, and the impact upon animals and vegetable life."
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2i6.

To the same effect: Airon v. United States, 311 F.2d 798

{Ct. C1. 1963); Jensen v. United States, 305 F.2d &4 (Ct, CI.

1962},

The proposal here made contemplates notice by registered or cer-~

tified mail to ensure full conformity with constitutional due

process requirements. See Walker v, City of Hutchinson, 352

U.S. 112 {1956}, CFf. Schroeder v. City of Hew York, 371 U.S. 208

(1962).

See, generally, Rummel, Aircraft Noise Operational and Economic

Considerations, in Hoise Panel Report 82, Compare Baxter, The

$ST: From Watts to Harlem in Two Hours, 21 Stan. L. Rev, 1 (1968).

The City of Los Angeles Department of Airports have reportedly

exper imented with home soundproofing, at city expense, as part

of a noise abatement program at Los Angeles International Air-

port. A similar British experiment contemplates payment, by the
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2'9-

government, of one-haly the cost of soundproofing of three rooms
in residential housing near a London airport. See Fleming, Air-
craft Noise: A Taking of Private Property Without Just Compen~-

sation, 18 So. Cal. L. Rev. 593, 594 (1966).

"Costs'', as here employed, would include both actual outlays

for compensation and administration of compensation claims, but
also losses of community satisfaction and good will. Cf, Michel-
man, Property, Utility, and Fairness: Comments on the Ethical
Foundations of ""Just Compensation'' Law, 80 Harv., L. Rev, 1165

{1967},

See Harr, Airport iloise and the Urban Dweller, 1968 Appraisal

J. 551.

See, €.9., Bauman v, Ross, 167 U.S, 548 (1897), holding benefits
from improvement project to be a form of compensation, hence a

valid offset against the owner's loss., The concept of ''reciprocity
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of advantage'' has long been relied on to support the noncompen=

sabllity of police regulations which might otherwise be deemed a

taking or damaging of private property. See, e.g., Pennsylvania

Coal Co. v. Mahon, 260 U.5. 393 (1922}, Compare text accompanying

notes 117-122, supra.

Although zoning for more restrictive use, whan motivated by a

desire to minimize the cost of acquisition of particular property

the taking of which is contemplated, is constitutionally vulnerable

(see Kissinger v. City of Los Angeles, 161 Cal, App. 2d 454, 327

P.2d 10 (1958) ), a liberalization of zoning restrictions with

attendent increase In property value appears to pose no insur-

mountable problems, provided adequate statutory authority exists

and is complied with, The probability of rezoning for less re-

stricted uses has long been regarded as an appropriate basis for

assigning value to land in eminent domain proceedings, where the

probability is sufficiently likely to affect present market value.

See, e.9., People v. Donovan, 57 Cal. 2d 374, 19 Cal. Rptr. 473

- el e~
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369 P.2d 1 (1962); &4 P. Wichols, Eminent Domain, § 12.322 [1},
pp. 238-50 (3d rev, ed. 1962). The most valuable uses of land
near airports frequently are non-residential, and more compatible
with jet aircraft operations. See Randall, Possibilities of
Achieving A Quiet Society, in Noise Panel Report 143, 147; Wal-
ther, Effect of Jet Airports on the Value of Vicinal Real Estate,
in Proceedings of the Fourth Annual Institute on Eminent Domain
149 (Southwestern Legal Found, ed. 1962)., ibreover, non-cumula-
tive (sometimes called "exclusive'') zoning, which wouid exclude
uses incompatible with airport operations, such as residential
uses, while authorizing less restrictive activities, appears to
create no substantial constitutional difficulties. See Plum v.
City of Healdsburg, 237 Cal. App. 2d 308, 46 Cal. Rptr. 827
(1965); 4 R. Anderson,-American Law of Zoning, § 8.15, pp. 595-

600 (1968).

Consideration should be given, also, to enactment of statutory

authority for public entities engaged in airport operation to



acquire nearby real property, either by condemnation or negotiated

purchase, at current market value, for the purpose of subsequent

resale or long-term lease for private development or use on terms

and conditions prescribed by the public entity as compatible with

airport use. Compare the text accompanying notes tih4-16, supra,

suggesting a similar approach in connection with highway develop-

ment. Authority to acquire land for resale or lease purposes,

analogous to techniques employed in urban renewal and community

redeveiopment programs, would be a helpful alternative in the

event that zoning for more compatible land use proves to be poli-

tically impracticable, Cf. Strunck, An Analysis of the Advantages

and Difficulties of Zoning Regulations for Chicago O0'Hare Inter-

national Airport, in WHoise Panel Report 151. it would also be

consistent with the views of experienced airport managers that,

in the longer view, the aircraft noise problem will be solved

only by changes in vicinal land use patterns toward greater com-

patibility. See, g.g., Fox, Consideration of the Problems Aris-

ing from the Effects of Jet Engine Sounds and Recommended Solutions,



in Noise Panel Report 57, 159 {view of general manager, Los
Angeles Department of Airports, that '"Every means of economically
converting land [exposed to frequent jet aircraft noisej to

'compatible' uses should be adopted.')



