#52 3/18/69
Memorandum 6G-60

Subject: Study 52 - Sovereign Immunity {SB 100 - Public Entity
Claims Statute}

Senate Bill 100 was introduced to effectuate the Commission's
recomnendation that the public entity claims statute be amended to
require a notice when a claim is rejected or is deemed to have been
rejected and to provide that the statute of limitations is not tolled
where the claimant is a minor or other person under disability.

The bill has passed the Senate, but the members of the Senate Judiciary
Committee who voted to report the bill "do pass” indicated (1) a
concern that the Commission and the State Bar had been unable to

reach agreement on the revisions needed in the claims statute ang

(2) a caution that the Senate Judiciary Committee might report out
favorably the State Bar proposal (described below) and, in effect,

thus eliminate the revision proposed by SB 100. In addition,

Senator Grunsky and a representative of the Iinsurance industry were
concerned about the sanction to be applied in a case where the notice
is not given,

You will recall that the State Bar proposal {Exhibit II attached)
is that the statute of limitations be tolled as in the case of a private
defendant. The Commission has previously considered its proposal to
be a better solution in the case of a minor or other incompetent
claipant than the State Bar proposal. Nothing that has been brought
to the staff's attention causes us to guestion that the Commission’s
proposal is superior. (We would however modify the sanction as indicated

in BExhibit I.) The State Bar proposal &lso is that the claims filing
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period should be extended from 100 to 180 days. The Commission
previocusly took the view that it has no position on this change.
However, the staff believes that it would be an undesirsble change
although we believe that a change is needed in the claims filing
period,

It 1s apparent that the Commission's proposal--SB 100--will run
into serious trouble in the Assembly Judiciary Committee. In the opinion
of the staff, it is unlikely that the Assembly Judiciary Committee will
favorably report the bill until it has had an opportunity to consider
the State Bar proposal and, even then, it is not unlikely that the
State Bar proposal will gain the approval of the Committee. Accordingly,
the staff believes that the Commission should consider what change
should be made in the claims filing period and the staff suggests
that the Cocmmission adopt the suggestion of Assemblyman Moorhead.

Assemblyman Mcorhead suggested in substance that the claimant
should be permitted to file his claim within a reasonsble time not to
exceed one year (as in the case of other late claims) if the public
entity had actual notice of the accident. On balance, it seems unjust
to deprive a claimant of his cause of action in a case vhere, for
example, he failed to file a claim within 100 days because he had no
notice that he needed to file a claim and at the seme time the publie
entity had actual notice of the accident and of the fact that Injury,
demage, or loss resulted from the accident. The staff recommends that
the Commission amend SB 100 to make this change. The cteff considers
the change to be & better solution than the State Bar proposal that the

claims filing period be extended from 100 to 180 days in all cases.
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Where the public entity has no notice of the accident or that an injury
resulted from the accident, one can hardly argue that 180 days
(approximately six months) is prompt notice to enable the entity to
investigate the accident and correct the condition that gave rise to
it. On the other hand, if the public entity has sctual notice of the
accident and actusl notice that injury, damage, or loss resulted from
the accident, it does not seem that the public entity has any great
need for a claim within the 100-day periocd. The only purpose the
claim could serve would be to advise the governing body that a

lawsult might result from the accident. The actual notice of the
accldent and resulting injury--without any claim--should be sufficient
notice to enable the public entity to investigate the accident end
to correct the condition that gave rise to it. It seems unjust to
deprive the unwary plaintiff of a cause of action because he fails

to file a claim within 100 days under these circumstances, as for
example where he has no knowledge that a claim is required or merely
makes an orsl report of the accident and injury. Yet, although most
courts probably would do so, there 1s no assurance that a court would
pernmit the filing of a late claim in such a case on the ground of
"mistake, inadvertence, surprise or excusable neglect."

Attached as Exhibit I is a revised draft of Senate Bill 100 designed
to carry out the staff suggestion. We suggest that 5B 100 be amended as
there set out even though the State Bar is unwilling to accept this
alternmative solution to the problem. The amendment would, the staff
believes, put SB 100 in a shape where the Assembly Judiciary Committee
could be convinced that SB 100 is in .all respects superior to the State

Bar proposal. Purther, we feel that the smended bill would meet the
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approval of the Senate when the Senate is asked to concur in the
Assembly amendments. If the bill is not amended as suggested, the
staff suggests that the Commission withdraw its recommendation that

SB 100 be enacted so that the matter can be glven further study. Nelther
the Senate Judiciary Committee nor the State Bar conmsider the bill to

be & satisfactory solution to the claims statute problem. Moreover,
epactment of the bill in its present form would, practically speaking,
preclude any future effort to minimize the trep for unwary plaintiffs
erented by the 100-day filing requirement.

Attached as Exhibit IIT is a report prepared for the Assembly
Judiciary Committee. The report includes official comments for the
sections proposed to be added to SB 100. Please mark your suggested
editorial changes on the report and return the edited report to the
staff at the April meeting so your suggestiions cen be considered when the
report is revised after the meeting.

Respectfully submitted,

John H. Debdoully
Executive Secretary



EXHIBIT I

- AMENDED IN SENATE MARCH 3 1069 .

BENA.TE .'BILL ‘ No. 100

Ietroduced Benator
{ Coauthor: An:n,blymm me

-January 16, 1969

e

REEFEREED TO OOMMITTEE ON JUDIGIARY

Jn.act to mndﬂectm 352 of l‘h C‘odc of Oderoudurc
andio amend Beotions 910.3,911.8, 913, 545.649md 950.5 ¢
2la 0 ¥4 1o, the Government
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The people of the Btate of Onhfm do sngot as follows:
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the gentense of a sriminal court for & term ferm loss than for life;
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e action.

LEGISLATIVE COUNSEL’S DIGEST

8B 100, as amended, Song {Jud.). Government tort Liability.
Amandnndudf]sw_n_unaseoq.,cc.l’ andﬂovc

&gﬁﬁguaémqmﬁnu

claim
' thihuhlhngofthemtuhofhmunmondm [
publmmhtyo!eltharammor an insane person, or:mrri:fﬂm

whose hushand is anmyputymthhermmemhgtmh
'Voﬁe-—lluaity &pproprirhon—-ﬂo San.l"b.—"!u, W.ill..—-
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{b) This mection does not apply to sn action against a publie
entity or-pﬂlié‘emgﬁee npoili cause of netion for which a
elaim is required to be presented in accordapes with Chapter
-1 (commencing with Section 900) or Chapter £ {eommencing
with Section 910) ; of Part 3, or Chapter 8 (commencing with

" Beetion ¥50) of Part 4, of Division 8.6 of Title 1 of the Gov-

ernment Code.
8pc, 2. Seckion 910,8 of the Govarnment Code is amended

. to read

910.8. If in the opinion of the board or the person desig-
nated by it a claim as presented fails to comply substantially
with the requirements of Seckions 910 and 910.2, or with
the requirements of a form provided under Section 9104 if a
claim is presented pursuant thereto, the board or such person
may, at eny time within 20 daya after the claim is presented,
give written notice of its insaMciency, stating with partieular.
ity the defeets or omissions therein. Such notiee shall be given

. n the manner preseribed by Section 9154, The board may not
* take action on the claim for a period of 15 days sfter smch
. mollpeisgiven. .. .

Sec. 3. Section 911.6 of the Government Code 1s amended

to read:

' E‘;m.ﬁ. {2) The board
" Shall grant or deny the application within 45 days after it is presented

to the board. If the board does not act upon the application within
45 days after the applicalion is presented, the application shall be
deemed to have been denied on the 3510 day.

(b} The board shall grant the application where:

{1) The failure to prescnt the claim was through mistake, inad-
verience, surprise or excuzable neglect and the publie entity was not

- prejudiced by the fallure to present the claim within the time specified

in Section 911.2: or

(2} The person who sustained the alleged injury, damage or loss
was & minor during all of {he time specified in Section 911.2 for the
presentation of the claim; or

(3} The person who sustained the alieged injury, damage or loss -
was physically or mentally incapacitated during all of ihe time speci-'
fied in Section 911.2 for the presentation of the claim and by reason
of such disability failed to present a claim during such time; or

(4} The person who sustained the alleged injury, damage or loss
died before the expiration of the time specified in Section 911.2 for
the presentation of the claimy ; or
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[5! The public entity, before theeexpiration of the
time specified in Sectlon 911.2 for the presentation of
the £in bad actual notice of the accident or other
ocourrence w. gave rise to injury, damage,, or loze

and had actual notice that injury, damege, or loss had
resulted irom such accident or other occurrence.

Section 911.8 of the Government Code is amended

"911.8, Written natice.of the board’s action upon the appli-
;;1;9: ghall be given in the maaner preseribed by Section

T

- Bection 918 of the Government Code is amended to -
913. (a) Written notice of the agtion isken umgder Section
8126 or 912.8 qr the jnsetion which js deened rojection aunder
Section P12.4 shall be given in the mannor prescribed by Sec-
;wn 915.4. Such notiee may be in substsntislly the fqilowing
0TI @
*‘Notice is hereby given that the claim which you presented
.9 the (insert title of thawed @r offieer} on (indicae date) was
{indicate whether rejoctad, allowed, allowed in the amount of
S and rejected as to the balance, rejected by operation
. of law, or other epproprigte language, whichever i applicable)
'an (indjente date of action or.rejection by operation of daw).”’
. {b) If the claim is rejectad in mhole or in past, the motice
‘ required by snbdivision (a) shall include & warning diw sub-
stantially the following form:

. _ "*‘WABNIN&”
- “Bubjset. 4o SaTia exceptions, Yoy bewp enly six (6)
Deveonally. delivered

montl;sfmm'thedatethmm-m- _ . delivered or
. deposited jn the anail to file a court action on shis clais. See

ok i . It Lazirs 4o - o Y ;;-
Plied smmadintnly. fdﬁ;‘j‘""""w”“m,’f?“

Sno. f Beotion 915.4 is added to the Government Code, to

i! :":t 2 cajm-’s e P" ubrﬁ&;a for inSeeﬁm“— 910.8,
; ‘gm??' ren by Lot e

7 the motice to the person present-

' 9118, wixd ‘thalt ‘e given
" 7(1) Personally delivering aotie
ing the elaim or making the application ; or " the
(2 Muilingthsnoﬁnetothead&res,:f:any,stamdm
elaim or applieation ag the address to which the person pre-
' ‘senting the claim or making the application desives notices to
. be sent or, if no such address is stated in the claim or appli-
" ¢ation, by mailing the notice fo the address, it any, of the
claimant as stated in the elaim or application. o
(%) No notice need he given where the eiaim or application
#2ilg to state eitber an address to which the person presenting
the olaim or making the application desires notices to be sent
. or an address of the claimant.
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: Bection 945.8 of the Government Code is amended
‘40 -pead . .
- B45.6. (a) FExcept as provided in Bections 946.4 and 946.6
_and subject to subdivision (b) of this section, any suit brought
; agamst a public entity on a cause of action for which a claim
18 required to be presented in accordance with Chapter 1
{eommencing with Section 300) and Chapter 2 (commencing
with Section 910) of Part 3 of this divisioh must be com-
menced :
{1) It written notice is given in accordance with Section
918, not later than six months after the dats such notice in
personal‘iy delivered or dep(mted in the mail.
{2) It written notice i3 not given in accordance with See-
tion 913, met later than one year after the date the clah
is re;Lc‘bed or ig deemed to have been regected by the
mrdi 3t i g . o n

{b) When a person is unable to commence s suit on a
canss of action deseribed in subdivision (a) within the time
prescribed in that subdivision beeause he has been sentenced
to imprisonment in a state prison, the time limited for the
commencement of such suit is extended to six months after the
date that the civil right to commence such action is restored
40 such person, exeept that the time shall not be extended if
the public entity establishes that the plaintiff failed to meke
. & reasonable effort to commence the guit, or to obtain a restora-

tion of his eivil right to do so, before the expiration of the time
_ preseribed in subdivision (a}.

(¢) A person sentenced to imprisonment in 8 state prison
may not commence & suit on & cause of action described in
subdivision (a) unless he presented a claim m aceordance with
Chapter 1 (commencing with Section 900) and Ghapter 2

. Sec. B. BSection 9k6, 6 of the Goverment Code 15
amended to read:

946.6. (a) Where

ﬁ;pplmtmn for leave to present a claim is denied or deemed to be
denied pursuant to Section 913.6, » petition may be made {o the court
for an order relieving the ;.,eht oner (rom the provisions of Section
9454. The proper cour! for filing the petition is a court which would
be a competent court for the trial of an action on the cause of action
to which the claim relaies and which is located in a county or judicial
district which would be a proper place for the trizl.of such action, and
if the petition is filed in a court which is not a proper court for the de-
termination of the matier, the court, on motion of any party, shall
transfer the proceeding Lo a proper court.

(b) The petition must show (1) that application was made to
the board under Section §11.4 and was denied or deemed denied, (2)
the reason for failure to present the claim within the time limit speei-
fied in Section 911.2 and (3) the information required by Section 910.
The petition shall be filed within six months after the application to
the board is denied or decined to be denied pursuant to Section 911.6.
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{c) The court shall relieve the petitiener from the provisions of
Section 945.4 if the cowrt finds that the application to the board un-
der Section 911.4 was made within a reasonable time not to excead one
year after the acerual of the eause of action and was denied or deemed
denicd pursuant, to Section 911.6 and that:

{1} The failure to present the claim was through mistake, inad-
vertence, strprise or excucable negleet unless the publie critity es-
tablishes that it would be prejudiced if the couvt relieves the peti-
tioner From the provisions of Scction 845.4; or

(2} The person who sustained the allezed injury, damage or loss
was 2 minor duving all of the time specified in Section 911.2 for the
presentaiion of the clainy; or

(3) The person who sustained the alleged Injury, damage or loss
was physically or mentally incapacitated during 2ll of the time spaci-
fied in Section 911.2 for the presentation of the ¢laim and by reason of
such diszbility failed to present a claim during such time; or
(4) The person who sustained the alleged injury, damage or loss
died before the expiration of the tjme spocified in Section 911.2 for”
the presentation of the claim » jor '
{5) The public entity, before the expiration of the time
- specified in Section JL1.2 for presentation of the cisim, bad
actual notice of the accident or other occurrence #ave
rise to the injury, , or loss end had actnal notlce that

2
, demAge, Or 1oBs NAd resulted from such accident or
other occurrence.

{d) A copy of the pztition and & written notice of the time and
place of hearing thersofl shall be served not less than 10 days before
the hearing on (1) the clork or secretary or board of the local
public entily, if the respondent is a lccaul public entity, or (2) the
State Board of Control or its secretary, if the respondent is the state.



(e). The court shall make an indepondent dotermination upon the -
petition.  The determinatinn shall be mude upon the basis of the peti-
tion, any affidavits in suppoct of or in opposition {o the petition, and
any additional evidence reccived ai the hearing on the petition,

{£) I the court makoes an order relieving the petitioner from the

. provisions of Section 945.4, suit on the cause of action to which the
- claim velates must be filed in such court within 30 days thereafter,

Section 950.8 of the Government Code is amended

W‘& “Whien 8 Wwritten elmm for money or da.mageafor -
‘ ﬁh}beeq presented to the emphymg public entity:
M eause ‘of action for such injury may mot b main-
W ﬁu:m the public employee or former public expployee
m:on csused such injury until the clajm has
_been. re;ected. or has been deemed to have been rejected, in
wholar or in part by the public entity.
{b) A suit againsi -the public employes or former publie
mploxee for such injury must be eommenced within the time
ihed in Section 945.6 for brmgmg an action sgaingt the
pubhe entity.
{¢} When a person is unable to commence the suit within
ﬁetxmapreser'bedmsub&vm (b) because he has been
,agntemed to imprisonment in a stale prison, the time limited
«  for the commencement of such suit is extended to six months
pfter the date that the civil right to commence such aetion is
restored to such person, except that the time shall not be ex-
-tanded if the public employee or former public employes eatab-
Yishea that the plaintiff failed to make a reasonable effort o
s commence the suit, or to obtain a restoration of his civil right
;1 ’w do so,{be}fora the expiration of t.he time preseribed in sub-
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SENATE BILL - No. 464
e ——————— — —— e
Introduced by Senator Lagomarsino
March 3, 1969

e eSS
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Memo 6G-60 FXHIBIT II

BEFERRED TO COMMITTEE ON JUDICIARY

An act to amend Seclions 911.2 and 9456 of the Government
Code, relating to governmenial torts.

The poople of the State of Califormia do ewsot as follows:

Seovion 1. Section 9112 of the Government Code is
amended to read: ‘

911.2. A claim relating to a cause of action for death or
for injury to person or to personal property or growing €TOps
shall be presented as provided in Artiele 2 (commencing with
Seetion 815) of this chapter not later than the 100tk 180tk
day after the accrual of the cause of action. A claim relating
to any other cause of aetion sha!l be presented as provided in
Article 2 (commencing with Section 915) of this chapter not
iater than one year after the accrual of the canse of action,

Sm& ‘2. Seetion 945.6 of the Government Code is amended
to read:

945.6. (a) Except as provided in Sections 946.4 and 946.6
and subject to subdivision (b) of this section, any suit brought
against a public entity on a cause of aetion for which a claim
is required to be presented in accordance with Chapter 1 (com-
mencing with Section $00) and Chapter 2 (commencing with
Section 910) of Part 8 of this division must be ecommenced (1)

LEGIRLATIYE COUNSEL'E DIGEST

8B 464, as introduced, Lagomarsino (Jud.}. Governmental torta,
Amends Seea. 911.2, 9458, Gov.C.
Extends time for presenting certain claims against public entities

from 100 to 180 days.

Provides that suit against a public entity, for which a claim was re-

quired to be presented, must be commenced within six-months after
rejection of the plaim, or within the period of the statate of Himitations
otherwise applieable if defendant were mot a public entity, whichever
is later, ratber than within such six months or one year from acernal
of eause of action, whichever is later.

Yote—Majority ; Appropriation—No; Sen. Fin.—Yes; W. & M.—~Yea,
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within six months after the date the claim is acted upon by the
board, or is deemed to have been rejected by the board, in
accordance with Chapters 1 and 2 of Part 3 of this division,
or (2} within ene yenr frem the acorual of the onune of nobion
the Hime prescrided by the statute of limitations that would de
applicable if ihe action were broughi against a defendant other
thon o public entity , whichever period expires later.

(b) When a persor is unable to commenee & suit on &
eause of action described in subdivision (a) within the time
prescribed in that subdivision becanse he has been pemtenced
to imprisonment in a state prison, the time limited for the
commencement of such suit is extended to six months after the
date that the eivil right to commence snch action is vestored
to such person, except that the time shall not be sxtended if
the public entity establishes that the plaintiff failed to meke
& rensonable effort to commence the suit, or to obtain a restora-
tion of his civil right to do so, before the expiration of the time
preseribed in subdivision (a}). . '

{e} A person sentenced to imprisonment in a stale prison
may not complence a siit on a cause of action deseribed in
subdivigion (a) nnless he presented a elaim in accordance with
Chapter 1 (commencing with Section 900) and. Chapter 2
(commencing with Section 910} of Part 3 of this division.




EXHIBTT III
SUGGESTED DRAFT

of

REPORT OF ASSEMBLY COMMITTEE ON JUDICIARY OR SENATE BILL 100

In order to indicate more fully its intent with respect to
Sepate Bill 100, the Assembly Committee on Judiciary makes the
following report.

Except foi- the revised and new Comments set out below, the
Comment contained under the various sections of Semate Bill 100

as set out in the Recommendation of the California lav Reviasien

Comnission Relating to Sovereign Immnity: Rumber 9--Statute of

Limitations in Actlons Against Public Entities and Public

Buployees (September 1968), printed in the Annual Report of the
iav Revision Commizsion {December 1968) at 49 reflect the intent

of the Assembly Committee on Judiclary in approving the varicus
provisions‘vot-Semtte Bilr 100.

The following new and revised comments to sections contained
in Bemate Bi11 100 also reflect the intent of the Assembly Comltte

on Judiciary in approving Senate BL11l 100.

Code of Civil Procedure Section 352 (amended)

Comment. Subdivision (b} has been added so that Section 352, which
operates to toll the statute of limitations for minors, insane persons,
and prisoners, will not apply to the causes of action against a public

entity or public employee deseribed in this subdivision. Such actions
are governed by the period of limitaticns specified in subdivision {a) of
Section 945.6 of the Government Code. To safeguard the minor or in-
competent from an inadvertent reliance on the tolling provision of Sac.
tien 352, notiee of rejection of his elaim in the form provided in Gov-
ernmeat Code Section 913 is required to be given by the publie entity.



If notice 1s not glven, the claimant has one year
from the time his claim I1s rejected or deemed
refected in which to sue. See Sovermment Code
Section 945.6(a).

Epecial exceptions for prisvners cxist in both subdivision {b) of Sec-
tion 945.6 and subdivision {e) of Section 336.6 of the Government Code,
which tell the statute of Hmitations during the period of their eivil dis.
ability.

The othur general provisions of the Ceds of Civil Procedure relating
to the time within which actions must be eommenced—Sections 354,
351, 353-363—-are epplicuble to actions apainst public entities and pub-
lic employees, See Williams v. Lios Angeles Metropolitun Transit
Authority, 68 Adv. Cui A¥3, 68 Cal Bptr, 2397, 440 P2 497 {1968).
See also Government Code Sections 9502 and 950.4.

Government Code Section 911.6 (amended)

Comment. Paragraph (5) has been added to subdivision
{b) ér Section 911.6 and to subdivision {c) of Section 946.6
to require the board to accept a late claim where the puﬁlic
entity has ectual notice cf the accident or other oceurrence and
that injury, damage, or loss resulted. In such a case, the
claimant need only show that the public entity had actusl notice
and that he presented his application for leave to present a late
claim'within 8 reasopable time not to exceed one year after the
accrual of the cause of action® {Section 911.4); he need not
éhnw, for example, that he failed to present the claim "through
mistake, insdvertence, surprise or excusable neglect" (Section .

911.6(v}(1}}. See Mertin v. City of Maders, 265 Adv, Cal. App.

84, 70 cal. Rptr. 908 (1968)(prior to addition of subdivisien {5),

the mere fact that the clalmant had no knowledge of the claims

-



filing requirement was not a sufficient reason for the trial court to find
"excusable neglect").

Whether a public entity has "actual notice" of the accident and injury
is determined under the ordinary agency rules of imputed knowledge that
would be applicable to a private person. This is the same test as is used
in Section 835.2 (“actual notice" of dangerous condition of property).

For example, & public entity would not have "actual notice" of an injury
resulting when the claimant stepped on hot coals from an abandoned fire on
& public beach merely because the public employee in charge of the beach
should have known through the exercise of reasonable care that an acecident
and injury had occurred. In order to charge the public entity with actual
notice, the employee in charge of the beach would need to know of the acei-
dent and injury as where, for example, he took the claimant to a medical
facility for treatment of a burned foot. The knowledge of a state police
officer that an accident had occurred on a state highway resulting in
personal injury or property damage would be sufficient to give the state

"actual notice" of the accident and resulting injury or damage .



Government Code Section $45.6 {amended)

Comment. Subdivision {n] of Section 5.6 is amended to require
that an aetion be comnmenced within six rmenths after notice of rejection
{by #elion or uobaction) is given pursuant to Sectien 913, If such
notice is not given, the claimant has ppe year from the date his
claim was rejected or deemed rejected in which to file

sult.

The triggering date generaly will be the date the notice is deposited
in the mail or personally deliverad to the elaimant, at which time the
claimant wili receive a warning thas he bas a lmited time within which
to sae and a soguestion that he eonsult an attorney of his ehoice. See
Govornment Cede Seetion 913. No tima Kwit is preseribed within which
the publie entity must give the notice, but the elaimant is permitted
stx months from the date that the netice is given te file suit,

f notice ig not given. the perind allows ample time within
which the claimant may Ble a eourt action.

Section 245.6 does not, of course, preciude the claimant from filing
au setion at an eariier date after hs claim is deemed io have been re.
jected pursmant to Seetions D194 and 945.4.

Seetion 352 of the Code of Civil Procedure does not apply to actions
described in Seetion 945.8, See Code of Civil Provedure Seefion 352{h).
However, the other generzl provisions of the Code of Civil Procedure
relating fo the time within which actions must be commenced—-Sections
330, 351, 358-363—are applicable. See Williams v, Los Angeles Metro-
politan Transit Authority, 68 Adv. Cal. 623, 68 Cal Rptr. 2097, 449
P.2d 497 (1968).

Government Code Section 946.6 (amended)

Comment. See the Comment to Section 911.6.
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