#36 L/4/69

Pirst Supplement to Memorandum 69-55

Subject: Study 36 - Condemnation Iaw and Procedure (Moving Expenses)

Attached is Assembly Bill No. 1191 which would provide for the
paymeat of moving expenses by all public entities and public utilities.
You should consider this bill in connection with the tentative recom-
mendation attached to Memorandum 69-55. The bill is substantlally
similar to existing law upon which the tentative recommendation is
based except for proposed Section 7265 which provides for peyments to
compensate for the decline in value of property affected by the acquisi-
tion and change in use of other property.

Respectfully submitted,

John L. Cook
Junior Counsel
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1st Supplement
Memorandum 69-55

EXEIBIT T

. -
CALIFQRNIA LEGISLATURE—1969 REGULAR SESSION

 ASSEMBLY BILL " No. 1181

Introduced by .ﬁ.ssémblymén Lanterman

March 24, 1969

[ —

REFERRED TO li.‘-(}ldMI’l.'".'l’}:.?l’-_‘. ‘OX COVERNMENT ADMINISTRATION

An acl lo add Chapler 16 {commencing with Section 7260) to
Division 7 of Tille 1 of, and to repeal Part 13 of Division §
of Tille 2 of, the Government Cade, to amend Scetion 32415
of the Health and Safcty Code, to add Article § {eommenc-
ing with Scetion 600} te Chapler 3 of Part 1 of Division 1
of, and to add Ariicle 6.5 (eonvmencing with Section 29070)
to, and to repeal Ariscle 9 feommencing with Section 29110)
of, Chapler 6 of Part 2 of Division 20 of, the Public Utsls-
tics Code, and to add Seciion 158 1 to the Bireets and High.
ways Code, relating 1o property acquisitions by pudlic en.
titics and public utilitics, ,

The people of the State of California do onact a3 Follows:
Sectiox 1. - Chapter 16 {commeneing with Seetion 7260)

s adddcg] to Division 7 of Title 1 of the Government Code, to
read ; '

&

Crnarrer 16, Rrrocamon Asslsmxcr:

7260. As used in this chapter: .'

(a} "' Public entity" includes the state, the Regents of the
University of California, » county, city, eity and county, dis.
triet, public authority, publie agency, aud any other politieal
subdivision or public corporation in the state when aequiring

T LEGISLATIVE COUXSEL'S DIGEST

AR 1191,"n'.in1:mdnced,-vmr_man (Gov. Adm.). Property aequisi-

- tions: eompenaation : assistanes; .. "
.Amends, adds, and repeals warious secs, Gov.C, H. & 8.C, PU.C,

and 8. & H.C, T _ .

Allows public entities; ag defined, and pubdlic utilities to give reloca.
‘tion advisory assistande and make payments for moving expenses and
relocation costs in eonnestion with acquisition of real property for
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‘real proiaerty or any interest thercin for publie use, except the -

Departraent of Public Works of this state,

{b) “Displaced person’’ means any individual, family, busi.
ness, 'or farm operation, which moves from real property sc-
guired by a public entity for pablic use, : o

(e) *‘Individual'’ means a person who is not a member of a

Eamily,

(d) “‘Family’" means two or more persons living together’
in the same dwelling unit who are related to each other by
blood, marriage, adoption, or legal guardianship, .

(e} ‘“Business™ means any lawful aetivity condueted pri. -
marily for purchase and resale, manufacture, processing or
marketing of produets, commodities, or other personal prop-
erty; or for the sale of services to the Dublie; or by 2 nonprofit
corporation.

(£} ““Farm operation’’ means any activity condueted pri--
marily for the production of one or more agricultural produets
or eommodities for sale and home use, and eustomarily pro.
dueing such products or commodities in snffieient quantity to
be eapabie of contributing materially to the operator’s support.

{g) “Affected property’’ means any rcal property which
actually deelines in fair market valye beeause of acquisition
by a public entity for public use of other real property and a
change in the use of the real property acquired by the publie
entity. .

(h} ‘‘Public use’* means a use for which real preperty may
be acquired by eminent domain.

T261. (a} A public entity is authorized to give relocation

advisory assistance to any mdividual, family, business, or farm
operation displaced because of the aequisition of real property
by that public entity for public use. '
. {b} In giving such assistance, the. ptblic entity may cstab.
lisi: loeal relocation advisory assistance offiees to assist in ob-
taining replacement fucilities for individuals, families, and
businesses which it is necossnry to rolocate because of the ae-
quisition of real property by the publie cntity.

T262. (a)} As a part of the cost of aequisition of real prop-
erty for & public use, a publie entity may compensate a dis-
Placed person for his actual and reasonabls expense in moving
himself, family, business, or farm operation, inelnding moving
Personal property.

(b) Any displaced person who moves from a dweilling who
eleets to aceept payments authorized by this subdivision in liea
of the payments authorized by subdivision (a) of this section

' public use, Pemits payments for decline in value of property affected

i\

by acquisition and change of usé of other property. Authorizes adoption
of rules and regulations for reloention assistanee and compensation by
public entities aud public utiliiies, Rapeals existing relocation assistance
provisions except those affecting Department of Public Works and com-
munity redevelopment agencies. .
Vote—Majority ; Appropriation—No i Sen. Fin.—Yes; W, & M~—Yex.
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may receive a moving expense allowance, determined accord-
ng to a sehedule established by the public entity, not to exceed
two hundred dollars (%2003, and in addition a disloeation al-
lowanee of on: hundred dollars {$100).

(e} Any displaced person who moves or discontinues his
business or farm operation who elects to aceept the payment
authorized by ihis .ublivision in Hew of the payment au-
thorized by sabdivision {a} of this section, may receive a fixed
relocation payment in an amount equal to the average annual
net earnings of the business or furm operation, or five thousand
dollars ($5,000), whichever is less. In the ense of o business, ne

- payment shall be made under this subdivision unless the publie.

entity is satisfied that the business cannot be reloeated without
a substantial loss of patronage, and i3 not a part of a com-
mereial enterprise having at least one other establishment, not
being acquired, which is engaged in the same or similar busi-
ness. I"or purposes of this subdivision, the termn "“average an-
nual net earnings’ means one-half of any net earnings of the
business; or famn operation, before federal, state, and local

- ineome taxes, during the two taxable years immediately pre-

ceding the taxable year in which snclt business or farm opera-
tion moves from the réal property being acquired, and ineludes
any compensation paid by the business or farm operation to .
the owner, his spouse, or his dependents during such two-year
peried. To he eligible for the payment authorized by this sub-
division, the business or farm operation shall make available
its state income tax records and its finaneinl statements and
accounting records, for andit for confidential use to determine
the payment authorized by this snbdivision.

7263, {a}) In addition to the payments authorized by Sec-
tion 7261, the public eusiity, as a part of the cost of construc-
tion, may make 2 puyment to the owner of real propoerty

- sequired for public use which is jmproved with a single or

two- or three-family dweliing actually owned and oceupied by
the owner for not less than one year prior to the first written
offer for the acquisition of such property.

{b} Such piyment, not to exceed five thousand dollars

“($5,0001, shall be the amanunt, if any, which, when added to the

acquisition puyment, cquals the average price required for a
comparitble dwelling determined, in zecordanee. with standards
established by the public entity, to be a decent, safe and sani-
tary dwelling adeguate to accommodate the displaced owner,

reasonably accessible to publie services and the condemnee’s

place of employnent, and available on the market.

{e), Buch payment shall be made only to a displaced owner
who purchases and oceupics a dwelling that meets standards
established by the publie entity within one year subseguent to
the date on which he is required to move from the dwelling
acquired by the publie entity. -

7264, (a) In addition to the payment authorized by See-

- tion 7261, as a part of the cost of aequisition, the public entity
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may wake 8 myment to any individual or family &isplaced
from any dwalling net elizible to receive a payment under
Bection 7263 which was zetually and fawfully ocenpied by such
individuzal or tamily for not less than 90 days prior to the first
written offer from the publie entity for the acquisition of sueh
property.

(b} Such payment, not to execed one thousand five hundred
dollars ($1.5003, shall be the additional smount which is naces.
sary to enable sueh individual or family to lease or-reut for g
period a0t to exeeed twn years, or to make the downpayment
on the purshase of, g deeent, safe, and sanitary dwelling of

_standards adequate to ateoiminodate such individgal or family

in ereas not wenerally loss desirable in regard to puble utilities
and public and commerein] factlitics,

265 (1) In addition to the payment authorized by See.
tion 7261, as a cost of acquisition, the public entity may make
i payment to any nffveted [roperty owner meeting the require-
mnents of this section,

{b} Buch afcetod property owner shall have owned the
property affeeted by acquisition by the pullic entity not less
than ene yemr prior to iho first written offer for aequisition pf
the acguired property, .

{e) Such payment, %ok to oxeced five thousand dollars
(55.000), shali be the mmount, if any, which equals the aetual
decline in the fair market vatue of the property of the affected
property owner caused by the sequisition hy the publie entity
for public use of uther reat property and a change in the use
of sueh property,

(@) The amount, if any, of actual decline in fajp markot
value of affected propecty shall be defermined aceording to
riles and vesulations adopted by the publie entity pursuant
to this chapter. Sueh rules snd regulations shall Bmit Fayment
under this seetion only to sueh eircumstinces in which the de-

eline in fair market vahue of affected property is reasonably

related to oblective physieal change in the vse of acquired
property.

V266, Any person aporieved by a determination as to eligi-
bility for a payment authorized by this olia pter, o the amount
of & payment, mav have hix anplication reviewed by the publie
entity, and the decislon of the public entity shall be fingl,

7267, Payments wrder the provisions of this chapter shall
be made to clizible persons in aceordatce with such rules and
regulations as shnil he adepted by the State Doard of Control
for proporty avauisitions by a state Agency, or the governing
body of any other public entity, for Property acquisitions by
sueh entity. Payments made in relation to praperty acquisition
for roads and strepts by public entities other tlan the state
shall be made in secordines with the provisions of Article 3.5
(eommencing with Seetion 136} of Chapter 1 of Division 1 of
the Streets and Bigways Code and sueh rules and regulations
as shall be adopted by the State Department of Public Works, .
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7268. The State Bozrd of Control i3 auihorized o adopt
rutes and regulations ta jmplement payments under this chap-
ter by state agencies. The governing bodies of other public
entities are authorized to adopt rules and rogulations to imple-
ment paymenls under this chapter by such entities,

7269; No payment reccived by any person under this ehap-

.ter shall be eonsidered as ineome for the purposes of the Per-

sonal Tneome Tax Law, Part 10 {ecommeneing with Seetion
17001) of Division 2 of the Revenue and Taxation Code, or
the Bank and Corporation Tax Law, Part 11 {commeneing
with Seetion 23001) of Diviston 2 of the Revenue and Taxation
Code, nor shall such payments be considered as income or re-
sourees to any rocipient of publie assistance and such payments
shall not be deducted from the amount of aid to which the
recipient would otherwise be entiticd nnder Part 3. (commone-
ing with Seetion 11600} of Division 9 of the Welfare and Insti-
tutions Code.

7370. Nothing contained in this chapter shall be construed
as creating in any condemnation proccedings brought under
the power of eminent domain any clement of damages not in
existenee on the date of enactment of this chapter.

7271. It any provision of this chapter or the application
thereof to any person ot eircumstances is held invalid, such
invalidity shall not affest other provisions or applications of
this e¢hapter which can be given effect without the invalid pro-
vision or application, and to this end the provisions of this
chanter are severabla,

Sec. 2. Part 13 {commencing with Seetion 15950} of Divi-
sion 3 of Title 2 of the Government Code is repealed. .

Sre, 3. Seetion 33415 of the Health and Safety Code is
amended to read:

33415, An agency e make seloeation pavments to ov with
others) displaecd by a redevclopment mrojeel; for Mmoving ex-

- penses and losses of prepesty der wineh roimbursement op eom-

don is set othemvise made; mlay malke ony of the pay-
ments quthorized by Chapler 16 (commencing with Section
7260) of Division ¥ of Title 1 of the Government Code, includ-
ing the making of such payments financed by the federal
government.
Bec. 4. Artiele 6 {commeneing with Seetion 600} is added
to Chapter 3 of Part 1 of Division 1 of the Public Utilities
Code, to read:

Artiele 6, Relocation Assistance

{00. A public utility acquiring resal property by eminent
domain is authorized to give relocation advisory assistance and
to make any of the payments authorized by Chapter 1§ (eom-
mencing with Section 7260) of Division 7 of Title 1 of the
Government Code, For the purposes of this section, a publie
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utility shall be cousidered to be 2 “public entity "’ other than a
state agency, as defined by Section 7260 of the Government
Code. ,

Sec. 5. Ariiele 6.5 (commencing with Scetion 25070) s
added to Cliapter 6 of Part 2 of Division 10 of the Public
Utilities Code, to read; .

Article 6.5. Helocation Assistance

29070. The distriet is anthorized to give relocation advisory
assistanee and make any of the payvineats authorized by Chap-
ter 16 (eommencing with Seetion 7260) of Division 7 of Title 1
of the Government Code. For the purposes of this seetion the
distriet shall be considered to be a *“public enfity’” other than
a state agency, as defined by Soction 7260 of the Government
Code.

Sec. 6. Article 9 (commeneing with Section 20110} of
Chapter 6 of I'art 2 of Division 16 of the Public Utilitics Code
is repealed.

Bre. 7. Section 158.1 is added to the Strects and Highways
Code, to rend: i

3381, Inm addition to the payment authorized by Seetion
137, as a part of the cost of construction the depariment may
make a payment to any individual, family, business or farm
operation pursuant to the provisions of Scetion 7265 of the
Goverument Code, in accordunee with such rules and regula-
tions as the depariment shall adopt relating to such Payments,



April 9, 1969
Memorandum To: Califernia Law Revision Commission

Subjeot: Propesed Statute Providing Relocation Payments

Since a family forced to move by the public acquisition ef its home
suffers serious financial losses in addition to whatever it may recelve
as a condemnation award or negotiated price for the market value of the
property taken, the proposed statute is a tremendous step forward in
eliminating an unjustifiable burden inflicted solely because of locatien.
The appropriate standard of compensation should be that the displacee is
indemnified for all losses caused by the forced move. Moreover, relocae
tion payments should be made on an equal basls to all displacees regard-
less of the particuvlar public progrem causing them to move, The proposed
statute, while making great advances towsrd these goals, falls somewhat
short in several respects.

1. The dislocation allowance should be offered when actual ($1270403}

as vell as when fixed (§ 1270.07), moving expenses are claimed simce it

compensates a different 1loss. Provision for the fixed $100 payment should

be made under § 1270.03 because of the difficulty of docuxenting a c¢laim
filled with many small items of loss and damage to personal property
caused by the forced move,

2, Payments compensating increased housing costs for owners and

tenants alike should be made mapdatory under §§ 1270,09 snd 1270.1). If

these remain optional, some agencies will compensate them and some will

not, thus leading to exactly the inequalities in treatment of persons
similarly situated which this statute was designed to prevent. Requiring
compensation of these losses clearly does no harm in cases where no such
loss existe, since there would be no loss to compensate,

3. The $5000 maximum payment limitatien under § 1270.09(b) should

be removed, This limit does not increase efficient administration since
A AT 1-



the actual loss must first be computed and then the 1limit applied in any
event. The limit does not increase accuracy of budget predictions, since
the average payment, not the maximum payment, will be used for this pur=-
pose. The limit simply means that an actual loss will go uncompensated--
8 result highly inconsistent with the goal of saving the displacea from

injury.

4. The two-year limitation on payments under § 1270.11 to tenants

for rental increases caused by the forced move should be increased to ten

years. If this payment is available only when necessary to enable a
family to afford equivalent housing, then the two-year limit means that

the family will be stranded in housing by definition too expensive for it

to afford after the payment runs out. The ten-year 1imit does not solve +hiea
problem, but simply provides time for the family's housing needs to

decrease as children leave home or for the family's income to rise to the
point where it can afford more expensive housing.

o+ Since these payments compensate losses caused by the government,

the displacee should fe given a legal right to colleqgt them. Therefore,

§ 1270.15(a)(5) should be changed to guarantee judicial enforcement of
this statute, 1f viclations thereof are claimed by the displacee. Agencies
will claim that they will administer the statute fully and fairly. 1In
that event, a judicial review provision will be unused {and harmless) on
the books. Agencles will claim that a fleod of litigation will occur.

This will only be true if many claimants' lawyers are convinced that
statutory violations have cccurred, and in this event, it is proper that
courts decide if statutory reguirements have been fulfilled.

6. Many other losses are uncompensated under this statute, and

serious consideration shouldbe given to compensating them uniformly if

-2-



the goal of leaving displacees as well off financially after displacement
as they were before is to be fulfilled. A list of losses may be found in

Note, The Interest in Rootedness: Family Reloc¢ation and an Approach to

Full Indemnity, 21 Stanford law Review 801, at 807-811 (April 1969).

T- A new section should be added to require that the displacing

agency may not displace a family until the family has secured or has been

offered a replacement dwelling substantially equivalent to its original

dwelling at a price or rent {after taking into account the housing cost

payments under $§§ 1270.09 and 1270.11) no higher than was paid before dis-

placement. A requirement forbidding displacement until adequate housing
at affordable rents or prices is available to the displacees before dis-
placement is in force under all major federal programs.

8. The suggested changes apply with full force to A.B. 1191, attached

as First Supplement to Memorandum 69-55. This bill, however, makes a con-
tribution in including public utilities within those entities authorized
to make relocation payments. A comment should be added to clarify that
publie utilities are included within § 1270.01(a) "acquirer."

I am glad to have the opportunity to present my views on this important
propoesal, and would be eager to offer further explanations for the sugges-
tions, if desired. If the twin goals of (a) saving the displacee harmless
financially and (b) compensating displacees from all state programs
equally under the seme statute are fulfilled as they would be if the pro-
posed statute with the recommended changes were adopted, Callfornia will
be the foremost state in the country in updating the just compensation
clause to compensate all government-caused losses resulting from forced
displacerent.

Respectfully submitted,
Horton Tooby

Stanford Iaw Review
-3~



