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# 65 3/19/69

Memorandum 639-50

Subject: BStudy 65 - Inverse Condemnation (Water Damage)

At the direction of the Commission, the staff has prepared and
attached as Exhibit I (pink sheets) s workting draft of a statute which
attempts to codify certain principles applicable in this area. The
draft departs freom our usual format in that the Cemments to each sec-
tion are written not as though the statute were spacted but instead
attempt simply to provide relevant background and highlight metters
for the Cammission’s consideratien, It is eur hope that we can at the
April meeting establish the desired principles and then work towards
the language needed to set forth these principles.

Respectfully submitted,

Jack I, Horten
Associate Qoungel
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Memorandum 69-50 3/2k/69

EXHIBIT I - WORKING DRAFT

CHAPTBR I, WATER DAMAGE

Section 869, Exclusive basia of liability

869. This Chepter is the exclusive basiz of liability of
a public entlty under Article I, Section 14 of the Celifernia
Constitution for damsge to property proximately caused by:

(a) The disturbance of the natural flow of surface vaters;

(b) The diversion of the natural flow of stream vaters;

{c) The obstruction of the natural flow of stream waters;

(4} The acceleration of the natural rate of flow of stream
waters;

(e} The augmentation of the naturel flow of stresm waters;

(£) Stream waters caused to escape from a watercourse;

by an improvement as designed and constructed by the public estity.

Comment. Section 869 is provided to insure that, for the areas of
liability covered by this chapter, that henceforth this chapter will
provide the scle source of inverse liability. The wording of the
chepter is awkward perhaps, but we must be careful in the end that this

section has the exact same scope as Section 870 (the source of liability).
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Section 870. Conditions of liability

870. Except as provided by this chapter, a public entity is
liable for damage to property proximetely caused by:

(a) The disturbance of the natursl fiow of surface waters;

{b) The diversiocn of the natural flow of streeam waters;

(c) The cbstruction of the natural flow of stream waters;

(8) The acceleration of the natural rate of flow of stream
waters;

{e) The augmentation of the natural flow of stream waters;

(f) Stream waters caused to escape fram a watercourse;

by an improvement as designed and constructed by the public entity.

Coamment. For purposes of convenience, Section 870 separately stetes
the variocus categories of interference with waters and provides for lia-
bility in each instance. It seems apparent that, if the general prin-
ciple set forth in this section were retained, subdivisions (a} through
(£) could be combined in a simpler phrase, e.g., "by the disturbance of
the natural flow of water.” For the time being, however, the separate |
statement may aid our analysis of existing law and consideration of any
changes in this law.

Section 870 states the basic rule of liability. Several limitations
on this rule are separately stated in the succeeding sections; however,
some gignificant limitetions are contained in the statement of the rule
itself. The first of these, in order of appearance, is the limitation

of "damage to property” whiéh, of course, precludes liability under this
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section for personal injury. 1In an earlier draft, we used the even nar-
rovwer term--"physical damage to property.” The staff, however, believes
that this term is too restrictive and its use could preclude recovery
for all consequential damege. The term presently used is basically that
contained in Article I, Section 1% and would presumaebly receive a similar
interpretaion with regard to whether an item of damage is ccmpensable or
not. In this connection, it might be noted that the use of the narrower
term, insofar as it limits recovery to something less than is constitu-
tionally required, gould cause the entire statute to be held unconsgti-
tutional or at least compel & conclusion that the statute is not all-
inclugive.

The second limitation is that of proximete causation. However, the
major limitetions generally subsumed under this doctrine now receive de-
tailed treatment in the sections following.

The third limitation is that of causation by an improvement "as
designed and constructed by the public entity." This limitation may no
longer be a significant limitation on liability, but it does delineate
one of the distinguishing features of "inverse condemnation." That is,

liability is predicated upon a taking or damaging for a public use. OQur

eoncern then is with generally purposeful, or at least deliberate conduct.
Thus, excluded here and remaining within the ambit of the existing sec-
tions of the Govermment Liability Act is liability for damage resulting
fram negligent maintenance of an improvement.

Subdivision (a). With respect to surface water, subdivision (a)

basically restates existing law. See Burrows v. State, 260 Adv. Cal. App.

29, Cal. Rptr. (1968). See also Keys v. Ramley, 64 Cal.2d 396,

50 Cal. Rptr. 273, 412 P.2d 529 {1966); Pagliotti v. Acquistapace, 64 Cal.2d

873, 50 Cal. Rptr. 282, 412 P.2d 538 (1966).
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The term "surface waters" as used here has been defined as those waters
"falling upon, arising from, and naturally spreading over lands and pro-
duced by rainfall, melting snow, or springs. They continue to be surface
waters_until, in obedience to the laws of gravity, they percolate through
the ground or flow vagrantly over the surface of the land into well defined

water courses or streams." Everett v. Davis, 18 Cal.2d 389, 393, P.2d

, (194 ). 1If,in the final analysis, surface waters are treated

separately from stream waters and flood waters, e statutory definition would
be required. As suggested above, however, it may be possible to treat
"waters" generally end simply focus on the conduct of the public entity

and the impact on the private property owner without regard to a cate-
gorization of the water involved.

We indicate that subdivision (a) basically restates existing law.
Under the Keys rule, an entity is liable for its disturbance of the natural
conditions regardless of whether it acts reasonably or not, so long as the
property owner acts reasonably. Subsequently in Burrows, the district
court of appeal stated that, "Whenever in this opinion we speak of the
lower owner's conduct as being reasonable or unreasonable, we refer only to
a failure to take the protective measures mentioned by the Supreme Court."
260 Adv, Cal. App. 29, 32-33 n.2. In short, it seems quite possible that
the limitation of reascnableness is simply an application of the doctrine
of avoidable consequences. If this is true, the apparently broader rule
of liability set forth in this seection, as qualified by Section 870.8, is
precisely that existing under the present case law. If on the other harnd,
Keys requires something more of the private property owner in acting
"reasonably,” what this may be remeins undefined. Moreover, in the pre-
sent context, assuming that we have a taking or damaging for a public use,
it would meem that imposition of a duty of mitigation greater than that re-

quired by Section 870.8 could viclate the constitutionsl mandate.
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Subdivision (b). With respect to stream waters diverted by an

ilmprovement thereby causing damege to private property, this subdivision

similerly appears to continue existing law. See, e.g., Youngblood

v. Ios Angeles County Flood Control Dist., 56 (al.2d 603, 15 Cal. Rptr.

g0k, 364 P.2d 840 (1961).

Subdivision (c). Existing law may reguire pleading and proof of

fault with respect to the obstruction of stream waters. See, e.f.,

Youngblood v. Ios Angeles County Flood Control Dist., supra; Beckley

v._Reclamation Board, 205 Cal. App.2d 734, 23 Cal. Rptr. 428 (1962).

The distinction between diversion and obstruction is not, however, a
sharply defined one, and may merely reflect the difference between a
deliberate program (inverse) and negligent maintenance {tort}. Compare

Bauer v. County of Ventura, 45 Cal.2d 276, 289 r.2d 1 (1955), with

Hayashi v. Alameda County Flood Control and Water Conservation Dist.,

167 Cal. App.2d 584, 334 P.2a 1048 (1959). 1In any event, we can
thirk of no rational basis for the distinction.

Subdivisions (d) and (e). On the other hand, under existing law,

there is no inverse liability for improvement of the natural channel--
narrowing, deepening, preventing absorption by lining--even though it
greatly increases the total volume or velocity resulting in downstream

damage. See, e.g., Archer v. City of los Angeles, 19 Cal.2d 19, 119 P.24d

1 (1941); Sen Gabriel Valley Country Club v. County of Los Angeles, 182

Cal. 392, 188 Pac. 554 (1920). There appears to be no persuasive reason
supperting this inconsistent rule of nonliability, and Section 870

would change the law in this area to provide a uniform rule of liability
in any case of alteration of the natural conditions. (A recent attempt

to distinguish the cases supporting the latter rule was based con the
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ground that these cases were predicated on the "right" of an upper
riparian owner to discharge water into a natural channel. See Albers v.

County of Los Angeles, 62 Cal.2d 250, 260-262, 42 Cal. Rptr. 89, s

398 p.2d 129, (1965). This attempt seems, however, to merely
restate the conclusion.)

Subdivision (f). With respect to flood waters, the so-called general

rule is that flood waters are a "common enemy" against which an owner
of land may defend himself with Impunity for damage to other lands
caused by the exclusion of flood waters from his land. See Clement v.

State Reclamation Board, 35 Cal.2d 628, 220 P.2d 897 {1950); lamb v.

Reclemation Dist. Fo. 108, 73 Cal. 125, 1L Pac. 625 (1887). However,

this rule is qualified by a requirement of reasonablepess. House v. los

Angeles County Flood Control Dist., 25 Cal.2d 384, 153 P.2d 950 (194k).

See Jones v. California Development Co., 173 Cal. 565, 575 (1916).

Further, the rule is subject to the condition that a permsnent system
of flood control that deliberately incorporates a known substantial risk
of ovérflow of flood waters upon private property that in the absence
of the improvements would not be harmed constitutes a compensable taking.

Beckley v. Reclamation Board, 205 Cal. App.2d 734, 23 Cal. Rptr. 428

(1962). 1In essence then, while Section 870 rejects the "common enemy”
rule with respect to flood waters, it may do little more than focus
proper attention on the proximate results of a deliberate, planned

publiec improvement,



Section 870.2

870.2. A public entity is not liable under Section 870
for damage which would have resulted had the improvement not

been constructed.

Comment. Section 870.2 may merely make explicit what 1s implicit
in the requirement of proximate causation under Section 870. Nevertheless,
the definite affirmative statement does have some value. The section
should make clear that an entity is not liable merely because a project

Tails to protect all persons (see Week v. Ios Angeles County Flood

Control Dist., 80 Cal. App.2d 182, 181 P.2d 935 {1947)}), end fumtber that

the entity is liable only for the damage caused by the improvement.
Thus, property subject to inundation in its natural state may be
damaged by a public improvement but it is only the incremental damage

that is compensable.



Section 870.4

B870.4. A public entity 1s not liable under Section 870
for damage brought about by the intervention of the unforeseeable

operation of a force of nature.

Comment. The Commission has not previously considered this
limitation but it is suggested by a similar limitation on the liability

for ultrahazardous activities. BSee Sutliff v. Sweetwater Water Co.,

182 Cal. 3% (1920) (Exhibit II attached), Restatement {(Second), Torts

§ 522. Certainly by its very nature a flood control project is or
should be designed to control predictable flood waters; Section 870.4
would, however, eliminate llability for damage brought about by the
intervention of the extraordinmary .unforeseecable deluge. It is probably
unnecessary to point out the obvious difficulty of distinguishing
between the predictable and the unforeseeable force of nature. Earth-
quakes, 100-year; and 500-year floods are both ‘“predictable" and
foreseeable; however, are they such extraordinary forces that they
should insulate the entity from liability? It should be noted that
Section 870.2 eliminates liability for damage that would have occcurred
without the improvement, so this section would only apply if the improve-
ment contributed to the damage caused. Should there be any distinetion
between existing but unforeseeable natural conditions and subsequent
unforeseeable forces? If not, it is apparent that the rule stated here
is inconsistent with that in Albers. Finally, it is at least possibie
that in an approprlate case, the court would incorporate the limitation

expressed under the guise of "proximate cause." See Sutliff v. Sweetwater

Water Co., supra.
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Section 870.6

870.6. A public entity is not liable under Section 870
for damage to improvements to property which it establizhes
could reasonably have been foreseen to occur at the time the

improvements were made.

Comment. Under Section 870.6, the owner of property cannot
increase the entity's burden by meking additional improvements that
will foreseeably be dameged or destroyed. An analogous rule applies
to improvements to property subsequent to the filing of a direct condemna-
tion action. The underlying policy finds further expression in the
doctrine of avoidable consequences and the defense of assumption of risk.
On the other hand, it seems that the property owner should be compensated
for his "lost opportunity." For example, prior to construction of a flood
control improvement,land is capable of being subdivided and improved;
thereafter it is subject to inundation and subdivision becomes imposgible.
The owner should be entitled to recover the resultant decresse in
market value, but should not be permitted to subdivide and improve in the
face of an obvious danger.

In theory, the rule seems sound. In practice, difficult problems
are presented. Not the least of these will be the problems of proof.
Assume private improvements are made and subsequently damaged. The
entity is in an incredibly avkward position arguing that damage should
have been foreseen, when it has done nothing to prevent the damage or
exercise its power of eminent domamin to secure a flowage easement. If
improvements are not made, the owner is in an equally difficult position,

having to show that because of the improvement he is no longer able to use



his property in the same manner as he was able to previously. This
becomes especially difficult where the damage threatened is not annual
but every five years, ten years, and so on,

Assuming arguendoc that only the owner threatened with actusl
physical damage comes within the scope of this section, and, alternatively,
that only he can recover for the "loet cpportunity” under Section 870;
how do we distinguish between his "blight" case and that of his
neighbor who is not threatened by actual physical damsge but whose
property is reduced in value by virtue of the proximity of the improvement?
(Of course, iIf on the other hand, we treat them both the same, permitting
both to recover, we substantially extend the exlsting rules of liability.)
Consider also the likelihood that, if improvements are made, the original
owner will often be out of the picture. Again referring to the sub-
division example, assuming houses are bullt and sold, does Section 870.6
deny recovery to innocent new owners, vhere the original owner Ay have
Toreseen the possibility of damage? (Are they restricted to a potential
cause of action against the seller for fraud, deceit or misrepresentation,
or perhaps products liability?)

If Section B70.6 is retained, how should the statute of limitations
be applied? The Pierpont case suggests that the owner be permitted but
not required to sue at the time the improvement is started or to defer
egction until "actual" damege is caused or in the words of the United

States Supreme Court in United States v, Dickinson, 331 U.S. 745, that

nebulous point "when the fact of taking could no longer be in controversy.”
The risk of the owner is that, if his action is premature, the uncertainty

of his damage and the risk of res judicata may deprive him of just

compensation. On the other hand, the public entity could in theory
institute a condemnation action to fix the date of taking, if it desired

the early determination of the controversy.
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Bection 870.8

870.8. {a) A public entity is not 1liable under Section 870
for damage which the public entity establishes could have been
avolded by reasonable steps available to the owner of private
property to minimize his loss.

(b) A public entity is liable under Section 870 for all
expenses which the owner establishes he reasonably and in good
faith incurred in an effort to minimize damage to his property

proximately caused or threatened by the improvement.

Comment . This section essentially states the existing duty to

mitigate, or doctrine of avoidable consequences (see Albers v. County

of Ios Angeles,62 Cal.2d 250, 269, 42 Cal. Rptr. 89, ___, 398 P.2d 129,

(1965), citing with approval 18 am. Jur., Eminent Domain, § 262

at 903; 29 C.J.S., Eminent Domain, § 155 at 1015 n.69; L Nichols,

Eminent Domain § 14.22 at 525 (3d4. ed. 1962)) especially if one comsiders
the construetion of the improvement as the "wrongful" act of the

public entity. The comment to this section could state thet the
reasonableness of the owner's conduct might be affected by his willingness
to accept a "physical solution" paid for by the entity (n.b. the entity
would generally have the power of eminent deomain to compel this result)
and his giving notice to the entity of threatened danger where circum-
stances warranted and permitted it. (Alternatively rather than "legislate"
by comment some express statutory provisions could perhaps be devised, but
there is a danger it seems of making rules too inflexible.for the myriad
of situations that might arise. E.g., is notice ever mandatory, to
whom must it be given, in what form, actual notice or constructive notice

required, what is effect of notice, ete.}
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The issue was raised at the March meeting concerning the acecrual
of a cause of action to recover the expenses of mitigation. Section
870 now provides simply for liability for "damage to property” rather
than "actual physical damage," and it seems therefore that the owner might
have a caunse of action for loss of value as limited by the cost of cure
under that section. It certainly seems that he should be encouraged
or at least permitted to prevent any unnecessary loss even though this
may entail a suit to require the entity to pay the mitigating expenses.
Another question is whether he should ever be required to sue. It
is difficult to imagine a situation where, if the entity is given notice
of the situation, it could reasonably take the positlion that the owner
was obliged to sue and compel it by judicial fiat to do that which
was reasonable or risk denial of recovery for damages thet could thereby

have been avoided.
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Section 871
871. In determining any damages recoverable under Section
870, the trier of fact shall [may where equitable] give consideration
to the value of any special benefit conferred by the improvement

upon the owner of the property vwhich was damaged.

Comment. The discretionary rule stated is closely analogous o
the general tort rule that in determining damages suffered as a result
of a tortious act, conelderation may be given where equitable to the

value of any special benefit conferred by that act. See Maben v. Rankin,

55 Cal.2d 139, 10 Cal. Rptr. 353, 358 P.2d 681 (1961 ){action for assault
and battery and false imprisonment stemming from psychiatric care);

Estate of de laveaga, 50 Cal.2d 480, 326 P.2d 129 (19 ){interest

beneficiary received benefit of interest pald on interest erroneously

held as principal); Hicks v. Drew, 117 Cal. 305, 314-315, 49 Pac. 189

(1897 )(flooding case); Restatement, Torts § 920. But ¢f. Green v. General

Petroleum Corp., 205 Cal. 328, 336, 270 Pac. 952 (1928).

The mandatory rule is analogous to the set-off of special benefitis
agalnst severance damage in a direct condemnation case. See Code of

Civil Procedure § 1248(3); Sacramento & San Joesquin Drainage Dist.

v. W.P. Roduner (Cattle & Famrming Co., 268 Adv. Cal. App. 215 (1968)

{Exhibit III attached).

For example, consider an owner of property that formerly was
entirely subject to intermittent flooding and could, therefore, be used
only for grazing. Now as a result of a flood control project, s portion
of the property is suitable for subdivision housing while another portion

is subject to so much additional filooding that it is made worthiess.

-13-



Present rules of inverse {and direct) condemmation would presumably
reguire the owner to be compensated for the land lost even though the
net value of the entire property is substantially increased. The
example may suggest the desirability of a scheme that offsets the
benefits derived from an improvement against a claim for damages.
Presumably {though not necessarily) we would want to provide the same
rule here as is eventually provided in the eminent domain area.

Whether the present rule there will be retained or not is problematical.
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Section 871.2. Effect upon law governing use of water

871.2. Nothing in this chapter affects the law governing

the right to the use of water.

Comment. It seems clear that Section 870 is broad enough to be
invoked where the lmprovement interferes with the right to the use of
water. The Commission should consider whether it wishes to exclude
this area of liebility, and if so, whether the simple statement above
is adequate for the job. If this exclusion is not made, the staff
believes that an additional study would be required to determine what

effect this chapter would and should have on that body of law.
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Memorandum £9-50 Exhibit II

SurLre v, Swirrwatez Warez Co. 35

(182 Cal. 34 (1920)1

APPEAermm a judgment of the Superior Court of San
Diego County. C. N. Andrews, Judge. Affirmed.

The facts are stated in the oﬁinioq of the court.
T. M. Robinson and Bordwell & Mathews for Appellant.

Hansaker, Britt & Edwards and E. Swift Torrance for Re.
spondent,

OLNEY, J.—This is an actior to recover damages for in-
jury done to the plaintift’s land by the breaking, in the winter
of 1916, of the Sweetwater reservoir, owned by the defend-
ant corporation. The individual defendants are officers of
tBe corporation and for simplicity we will treat the action as
ene against it afone, sines the other defendants are certainly
not liable if it is not. The cause wag iried without 8 jury

and resulted in a judgment for the defendant, from which

the plaintif appeals npon the Jjudgment.roll,

It appears from the pleadings and findings that the res.
ervoir in question is an artificial lake created by & dam aceross
the Bweetwater River impounding the waters of that streanm.

- On one side bf the rescrvoir and at & little distanee from the

dam there is a depression in the kigh 1and or hills surround-
ing the reservoir and forming itg rim, and the dam was built
1o & height greater than the altitude of this depression, so
that if the reservoir were full its waters would run through
the depression unless restrained. To prevent this a secon-
dary dam, consisting of an earth dike, was built scross the de-
pression. The plaintiff’s land is situate in the valley below
the depression, that is, on the other side of it from the reser.
Yoir. In January of 1916 thove came a flood in the Sweet-
water River of extraordinary and unprecedented size, filling
the regervoir until it overtopped the eartk dike across the
depression mentioned, washed it out and released a large
volume of water from the reservoir, which flowed gver the
Plaintift’s land and undoubtedly damaged it substantially.
The complaint aileges that the overtopping and washing out

+ of the dike were due to the negligence of the defendant in




38 SurLFe v. Sweerwatee Warer Co, ~ [182 Cal.

the design of the reservoir, and in the manner of its main-
tenance and wse. The irial court found, however, that there
was no negligence on the part of the defendant and that the
overtopping and washing out of the dike and consequent in-
jury to the plaintiff’s property were due to the extraordinary
and unprecedented flood which the defendant could not res- .
sonably have anticipated or forescen, [1] Sinee the appeal
is upon the judgment-roll alone, this finding ‘is not attacked
and must be taken ag true. .

The' chief contention of the plaintiff is that, even though
the defendant were not negligent in any respeet, it i still
lisble for any damsage caused by the breaking ount of eontrol
of the waters collected by its works. The plaintift’s chief
reliance in this connection is the authority of Fletcher v, Ry-
lands, detided in Exchequer Chamber (L. R. 1 Ex. 265), and
affirmed on appeal by the ITonse of Lords (L. R. 3 Eng & Ir.”
App. 330). The defendant there had conatrneted a reser-
voir, the waters of which broke throngh the bottom into some
ancient underground workings whose existence was unknown,
and thence escaped into and flooded the plaintiff's colliery.
For this the defendant was held liable regardless of any
negligence upon its part. The leading opinion in Excheguer
Chamber was delivered by Lord Blackburn and it was re-
ferred to and quoted with approval in the House of Lords.
The principle applied is thus stated by Lord Blackburn:
*“We think that the true rule of law is, that the person, who
for his own purposes brings on his lands and colleets angd -
keeps there anything likely to do mischief if it eseapes, must
kecp it in at his peril, and, if he doos not do 80, is prima facie
anawerable for all the damage which is the natural conse
quence of its escape.” , )

~ This language, if taken literally and as applying univer-
sally, would seem to cover the present ease, and plaintiff eon-
tends that it should govern it. 'To this contention there are
two replies. In the fixst place, a subsequent English decision
makes it plain that the rule so stated should be Hmited in its
application to cascs of the nature of the one then before the
court, of which the present case is not one, In Fletcher v.
Rylands, as was subsequently said in Nvchols v. Marslond,
L. R. 10 Ex. Caa. 255, “*the defendant poured the water into
, the plaintiff’s mine. Fe did not know he was doing so;
but he did i as much 23 though he had poured it into an
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open channel which led to the mine without his knowing it.*
In other words, the very maintenance of the resevoir in the

manner in which it was maintained itself involved an inva. -

sion of the plaintiff’s property. For this invasion the plain-
tiff, of course, had a cause of seiion. The ease was one com-
ing directly within the maxim, *Sic ulere tue ui alienum non

lnedas.’” Of this character, also, is Parker v. Larsen, B6 -

Cal. 236, [21 Am. St. Rep. 30, 24 Pae. 989], where the de-
fendant permitted the water in a diteh which he had eon-
structed on his land to percolute throngh the gronnd from

the ditch on to his neighbor’s land, saturating and injuring

it. Of the same sort, also, are those cases where onc has con-
strueted works on his land which accumulate and discharge
on his neighbor’s land waters whieh would not otherwise go
there, of which there are a namber of instances in our reports,
the leading one perhaps being Ogburn v. Connor, 46 Cal. 847,
{13 Am. Rep. 213]. In all of these cases the YOry manner
of the construetion, maintenance, or use of the structure son-
gtitutes or works an invasion of the neighbor’s propexrty and
rights, and, as was said in Galbreath v. Hopkins, 159 Cal.
DOT ANT [119 Dan 1741 in n wcsdnasan =er g8,

But there is a sharp distinction between such cases and
the present. The defendant’s reservoir was a wholly proper
and lawful thing and its existence, maintenance, and use
-worked no injury to the plaintiff’s land, invaded no right
of his, and could not for a moment be said to be & nuisance.
The proximate and immediate eause of the flooding of the
Plaintiff's lan@ and its consequent injery was not the ex-
istence of the defendant's reservoir or the manner of its
maintenance or use, which were wholly lawfal end innocuous,
but the overwhelming of the reservoir by an agency beyond
the AafemAawits sontrol, in fact, in this case, beyond human
COMtrols  « Auw ~... PVemmles mnimdnd st in Niphols v.
Marsland in the decision on appeal in Exehequer Chamber
(L. R. 2 Ex. Div. 1J. The facts wers that a series of dams
constracted by the defendant were washed out by sn un-
precedonted Bood and the volume of water so released dam-
aged the plaintiff 's property. In other words, the case is
wholly similar to the one at bar. The plaintiff there, like
the plaintiff here, relied for a recoveTy upon Flelcher v,
Rylands, but it wos held that the cases were nat the same,
thet “n 4hn ancn hafora the ranrt the proximate cause of the
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damage le the plaintiff was the flood and that the defendant
wasg not liable unless negligent. In the same case, in the de-
cision in Exchequer (.. R. 10 Ex. Cas. 255), the question is
asked, what is the difference in such a case between a reser-
voir and a stack of chimneys, and could it be said that no
one could have a stack of chimneys exeept on the terms of
being liable for any damage done by their being overthrown
by & hurricane or earthquake?! The same guestion might be
asked concerning any innocuous and lawful structure on a

man’s land—his house, for example. Conld it possibly be

held that if a man’s house were set on fire by lightning or
any other canse for which he was not responsible and in tarn
set fire 1o bis neighbor's house, ho would be liahle in damages?
There is no difference between a house and a reservoir in this
respeet. There is, of course, a great difference in the emount
of eare reasonably required in the two cases. The construe-
tion, maintenance, and use of & reservoir, if it be of any size,
of necessity demands a degree of carc not reasonably required
in the case of a house; but if this care is used, then the ques-
tion of Hability is the same in one ease as in the other,

The second answer to the plaintiff’s contention is that the
question is not an open one in this state. There are & very
considerable number of eases in our reports where & reservoir
or ditch has been broken by flood and suit has been brought
for injuries sustained thereby. Invariably a recovery has
been allowed or refused according as the defendant is found
to be necgligent or not. Hofman v. Tuolumne Waler Co.,
10 Cal. 413, is & good illustration of these eases. There the
court, in laying down the rule governing the case, said:
*“The general role is, that every man may do as he chooses
with his own property, provided he does not injure ansther’s.
But there is another rule a5 well established, which is, that
& man muost go use hiz own property as not to injure his
neighbor’s, This last rule, however, does not make a man
responsible for every injury which may arise to another from
the nse which the first' may make of his property. It wonld
be an intolerable hardship to hold a man responsible for un-
avoidable accidents which may occur {o his property by fires
or casualtics, or acts beyond his control, though others are
likewise injured.’

The court then reversed a judoment against the defendant
because of an instruction by the trial court which imposed
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too high & degree of care upon the defendant. Such rever-
sal was, of course, wholly inconsistent with the contention of
the plaintifi here that the defendant is lable no matter what
care it used. To the same effect are: Tenney v. Miners’ Ditch
Co., T Cal. 335; Wolf v. Si. Louis etc. Co., 10 Cal. 541; Lodd
v. Cochell, 17 Cal. 97; Evereti v. Hydraulic etc. Co., 23 Cal.
295 Campbell v. Bear River etc. Co., 35 Cal. 679; Weiderkind
v. Tuolumne Water Co,, 65 Cal. 431, [4 Paec. 415]; Moore v.
San Vicente Lumber Co., 175 Cal. 212, [165 Pac. 6871; Baocon
v. Kearney Vineyord Syndicate, 1 Cal. App. 275, [82 Pac. 84].

It is true that in all of these cases, negligence on the part
of the defendant was relied upon by the plaintiff and that
the question of absolute linbility on the part of the defendant
was not presented to the ecourt or discussed. Nevertheless,

it is repeatedly laid down that the governing rule of law is

that the defendant ias not Yiahle unless he has been negligent,

and the actual dccisions of the cases are consistent with this -

rule only. [2] Under such circumstances the rule so de-
elared and followed must be taken to be the law, and the
fact that the propriety of the rule has not been guestioned
or disenssed is not s sufficient justifieation for reopening the
gubject.

The plaintiff contends, also, that in spite of the finding
of the trial eourt that there was no negligence on the part
of the defendant, such negligence, nevertheless, appears be-
cause of the fact that the top of defendant’s main dam--the
. one across the river—was higher than the top of the earthen
dike across the depression, so that the waters of the reservoir,
before raising to the top of the main dam and flowing over
it, would flow over the earthen dam and wash it out. It is
not at all eertain that it appears from the findings that the
top of the main dam was higher than the top of the earthen
“-dike. Assuming, however, that it does appear, it does not
by any nicans follow that there was any negligence in the de-
sign of the reservoir. It does not appear, for example, that
the main dam itself was not an earthen dam so that water
overflowing it would be much more dangerous than water
overflowing the shallower esrthen dike. Passing this and
assuming that the main dam was a solid masonry or concrete
strueture so protected that it would not be displaced by &
large volume of water flowing over it, the question of whether
its maintenance at a height greater than the top of the earthen

;_s:w——ﬂ




8

40 lSU‘]'Ll'FF ¥. SWELTWATER Warex Co. {182 Cal

dike was negligence wonld depend almost entirely apon the re-

lation between the capacity of the spillway provided and the
volume of flood reasonably to be foreseen and anticipated and,
therefore, to be provided for. The complaint alleges that the
spillway was not edequate, Upon this point the trial court
found speeifically that it was edequate to carry off all waters
that prior to the time of the flood in question it might rea-
Bonably have been anticipated would Row into the reservoir
after it was filled. This finding ecompletely negatives the
plaintiff’s eontention that there was negligence in the respect
claimed.

[38] The plaintiff also contends that the findings are con-
tradictory in that it is found, on the one hand, that the in-
Jjuries to appellant’s property were proximately caused by
an extraordinary and unprecedented flood, and, on the other
hand, that none, or only a part, of defendant’s land would
have been injured but for the erection and maintenance of
the reservoir. Plaintiff’s point is that the flood of 19186, ex-
treordinary and unprecedented as it was, wonld yet not have
injured his property if it had not been for the existence of
the reservoir. This may be true, but it does not follow that
the proximate eanse of the injury was not the flood. This
point is really nothing more than the eontention that becauss
the defendant was responsible for the existence of the reser-
voir and because the plaintiff’s land would not have been
injored except for its existenmce, the defendant iz liable re-
gardless of negligence on his part. This is simply the point
first discussed in another form,

Judgment affirmed.

- Lawlor, J., and Shaw, J., concorred,
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(268 Adv. Cal. App. 215 (Dec. 1968}]

APPEAL from ga jﬁ&gment of the -Slupefior ‘Court of
Madera County. Thomas Coalkley, Judge.® Affirmed, '

Pi’oceeding in eminent dorain to-condemn land for eon-
" Struction of an irrigation channel. Judgment awarding alleg-
edly excessive benefit affrmed. : -

_ Thomas C. Lynek, Attorney Gene'n.'al, and N. Eugene Hill,
Deputy Attorney General, for Plainte and Appellant,

Griswold & Barrett and Stephen P. Galvin for Defendant
- and Respondent. '

GARGANO, J.—This action wag brought by the Sacra-
mento and San Joeaguin Drainage District to eondemn epprox-
imately 400 acres of land belonging 1o respondent, W. P,
Roduner Cattle & Farming Co., for use in the construction of
8 channel known as the Eastside By-Pass. After jury trial on
the issue of damages the jury awarded respondent the sum of
$136,337 for the screage taken and $79,020.50 for the sover.
ance. damage to respondent’s retasining land. The jory also
found that respondent’s remaining land was benefited by the
construetion of the public Iaproyement and fized the value of
the benefit ut $2,000. Judgment was entered on the jury’s
verdict, and the distriet has appesaied,

The remaining undisputed faets are substantially as fol.
lows: Prior to the construetion of the Bastside By.-Pass a
substantial part of the overfluws of the San Joaguin River
~ and its tributaries fowed into Ash Slough, whick erossed over
respondent s land. The slough did not have sufficient’ capaeity
to hold the water at its heaviest "and extensive Hooding -

*Agsigned by the Chairman of the Judicia} Couxneil.
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resulted. Thus, respendent’s land, consisting of approxi- -

mutely 3208 acres of agriculturs]l and pasturage land, was
subject to periodic inundation in varving degrees.

The Eestside By-1ass was eonstroeted to contsin the over-
flews of the San Jouquin River and its tributaries. Tt was paid
for by the State of California from the state general fund. It
also crosses over respondent’s lund, aizorbing approxzimately
S0 eren. It s this wereage thot the district condemned in this
proceeding,

Appelant does not chalienge the amount fixed by the Jury
for the nereage taken or for the sevaranee damages owarded,
Appellant appeals only from that part of the jndgment relat-
irg to the special benefit. Its main contention is that the jury
correctly found that respondeni’s remaining land was bene-
fited by the Eastside By-Pass but that the amount which the
jury fixed as the value of this henefit is not supported by the
only evidenee offered on tiie issue. On the other hand,
respondent stoutly meintains that there is suffieient evidence
to supporl the judmment. Tt alse vigorously asserts that any
benefit its land received from the construction of the public
imiprovement is a general benefit as a matter of law, and the
court erred when it submitted the benefit issue w0 the jury.

{11 The statutory avthority for cfisetting bepefits against
severance damapes is contained in section 1248 of the Code of
Civil Procedure, Under the plain linguage of this seetion,
when property tnken by the conderanor is part of & larger
parcel of praperty owiied by the condemnee, the court or jory
must offsef sgaingt the severxins dumnges to the reriaining

paveel, any value it may have reccived from the eonstruction
of the public improverent ! However, o logieal, aibeit some-
what cloudad, distinetion hay heert drawn between special and

TGeetion 1248 provides in pertiacnt part as foliows:

“*The court, jury, vr refiree mast Lear such legal tostimony as may
be offered bx anr uf tho parbics to Eho proeceding, and thereupon must
apeertzin-aml. amwss: 2 Separately, how much the partion not soupht
to be rondemacd, and ench catole or interest therein, will be benefited,
i at aR, by the construetion of tho improvement propoaed by tha plain-
B Lo M the Yemefil shalt be equri to the demages nssossed under
milalivision 2, the owner of the parcel shall be allowed no compoensation
vxeept the value of the pertion taken. . . , £ the Lenofit ghall e Jesa
than the demmges so arsessed, the formaer ahel be deducted From the
Iatter, amd e remainder ahall be the oniy damapea allowed in addition
to the value, If e benefit shali be greater than the damages so ausessed,
tha owner of the parce! ehal! be milowed ae eompensation exeept the
value of the pertion taken, bul the benelit shal? in no event be dedveted
from the valee of the portion taken; . . .M
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general benefits, and by judicial fat only special bepefits may
be offset (Beveridge v. Lewis, 137 Cal. 619 [67 P 1040, 70 P.
1083, 92 Am.StRep. 188, 59 L.R.A. 581]; County of Los
Angeles v. Marblehead Land Co., 95 Cal App. 602 {2‘73 P,
131}. [2] As the California Supreme Court stated in the
early Beveridge decision: ,

“‘Benefits are said to be of two kinds, general and speeial.
General benefits consist in an increase in the value of land
common to the community generally, from advantages which
will acerse to the community from the improvement. (Lewis
on Eminent Domain, sce. 471.) They are conjectura! and
incapable of estimation. They may never be realized, and in
such case the properiy-owner has not been compensated save
by the sanguine promise of the promoter.

“‘Special benefits are such as result from the mere construe-
tion of the improvemnent, and are peculiar to the land in ques-

" tion. The trend of decision is very decidedly to the conelusion
that gencral benefits shall not be allowed as a set-off to dam-

ages, even when no statute preseribes a contrary rule.
111

“‘ Bpecial benefits, as | have said, are such as are peenliar to

the property which it is alleged has een damaged, such as are

" reasonably certain to result from the eonstruction of the work.

IHustrations are afforded where & marsh will be drained or

levee built which will proteet the land from floods.”” {Bever--

idge v. Lewis, 137 Cal. 619, 623.624, 626 [67 P. 1040, 70 P,
1083, 92 Am .St Rep, 188, 50 L.R.A. 581].)*

Z8ep also 3 Niclwols on Eminest Demuin (3d ed.), Compensation, see-
thon 862038, e 66-6%, wherein it iy stated: ©F The most satisfactory
dintinetion between prenerad snd spoeial bevefity is that general bencfita
arc those which arise fromi the folfiliment of the public objeet which
juatified the taking, and specia) Lenefits are those which arise from the
peculiat'falation of the land in question to the public imprevement. The
dfstmr.t-m:_a wog exprassed i one case as Followa: *There is a well-recog-
nized distinction hetwesn general and special Lenefits. The former is what
is enjoyed by the general public of the community, tirough which the
highwey pumses, whether it touchen their property or not. An improved
gystcra of highways peneraily emhances all property which is fairly

- nceexsille to if. But that which borders it, or througl which it extends,

h.'uf bienefits by reason of that circumstanee which are rot shored by those
whick are not so situated.’ ’

| 'Ordinarity, the foregoing test is a sstisfactory one, though aeme-
times diffeslt to apply. In other words, the general benefits are those
which resalt from the enjoyrient of the focilities provided by the new
Yublic work and from the ineresced geuersl prosperity resulting from
such enjoyment, The special hened:s are ardinarily merely incidentsl and
may result from physicn! chonges in the land, from proximity to s desirs-
bl abject, ar in various other woys,’”
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{31 Manifestly, it would appear that if respondent:s tand
(the portion not taken by appellant) was benefited at‘all by
the Eastside By-Pass, the benefit was a special benefit, not a
general benefit s a matter of Jaw. The benefit was incidental
ta the main purpose of the projeet and arose because of the
land’s peentiar relation to the public improvement. In short,
1 the Fair market value of respondent’s remamning 3,600 acres
was ingreased at all by the construction of the Eastside By- -
Pass, the increuse arose from a discernible change in the
potential land use since it was no longer subject to periodie
inundation, und this is one of the main chiracteristios of n
special benefit,

[4] Respondent alleges, however, that its land is located
within the boundaries of the Sacramento and San Joaquin
Drainege Distriet and that the distriet was formed to protect
its landowners (Stats. 1955, ch. 1075, p. 2047 ; Stats. 1961, ch, -

+11, p. 539). Respondent thercfore argues that its land is only
on¢ of many pareels of land the Eastside By-Pass was con-
structed to protect and that any benefit it may have received
was in commeon to the ‘‘community’ under the rule artien-
luted in Beveridge v. Lewis, supra, 137 Cal. 819.

Respondent's argument is not persussive. The Eastside By.
Puss was not constructed with nmoney raised by the Ssera-
mento and San Joaquin Drainage Distriet nor was repund-
ent’s land ussessed for the eost of this improvement, On the
comtrary, the project was paidt for by the State of California
with meney taken from the state grieral fund., We must
therefore assume that when 1he Logishiture appropriated state
money for u loeal public project, it belivved the overall benefit
to be derived by the people of the Ntate of California from the
Teclamation of food lands, the protection of state and publie
highwiays against fivoging, and tiie elimination of health haz.
ardg justiied the statewide expenditure; otherwise, the state
dontated its public funds 10 a small segment of private land-
ownery coutrury to the prohibition of artiete IV, section 31 of
the California Constitution. Thus, we must also assume that if
any inerease in the market valme of respondent’s land
resulted from the construction of the publie project, it was
not in common with the people of the State of California and
wiey incidental to its main purpose.

The cases cited by respondent are distingunishable. In Dun-
bar v. Humboldt Bay Municipal Water Dist,, 254 Cal App.2d
480, [62 Cal.Rptr. 358], the alleged special benefit, if any, was
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‘esgentially speculative, and the eourt merely held that the
condemnor £ailed t6 sustain iis burden of proof. Moreover, the
court did not hold that a benefit is general as a matter of law
merely because it is in commen with other lands. The court
simply suggested that this was one of the most common char-
acteristics of a general benefit. Sigmificently, the court at page
486 stated: ***. .. If an attempt should be made to define
affirmatively what constitutes the deductible special benafit,
the only general observation that can be safely made is that a .
benefit is more likely to classified as a special or peculiar
benefit the smaller the nwnber of other estates vpon which a
like or sireilar benefit is conferred. , . .’ -

In Podesta v. Landen Irr. Dist, 141 Cal App2d 38 [208
P23 401}, the eourt held that if the condemnor was permitted
to offset the alleged special benefit, the offset would have
resulted in a double charg:. The court at para 54 said: ** Also,
for the service of water through that channel, a ¢harge cvould
be made upon all lands receiving water. If that were doue,
and if plaintiffs were presently charged with the full value of
the benefit, the vesult would be 2 double charpe. This cannot
be done. "’

. We shall now direet oor attention to appellant’s contention
that there is no substantial evidense to support the jurv's

i et e i a1

Tant’s Two_expert Wwititesiig, both real estale appraisers. The
first witness, Walter I'. Willmeite, testified that vespondent's
_remaining land was benefited by tlie construction of the East.
gide By-Pass because respondent could net use the land for
agricultarat purposes without danger of periedic inundation
and boldly opined that the mmowni of this benefit was $80,000..
However, the witness did not describe, with partienlarity,
what parts or to what extent respondent s renainipr lund vwas
subject to jnundation prior to the construction of the publie
improvement nor did he testify as to wlhat extent the potential
agricaltural wse had inercased. Morcover, the witness did not
relate his opinion on the value of the special benefit to the
difference between the muarket value of the land in jis
“before’” and “‘after’’ condition. On the contrary, Mr. Will-
mette stuted that the value of the benefit was $90 000 because
two engineers told him that this is what it would have cost
respondent (ineluding land and imprevements) to construet
Itsown private chanrel,
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Appellant’s second witness, Mr. William A, Murray, testi-
fied that respondent’s remaining land was benefited to the
extent of $57,800. e attributed $10,000 to the =ight miles of
all-weather graveled levee road and the remaining $47,800 to
the restorution of lands located in the old channel and the
inereased potential use of jands no longer subjeet to fnunda-
tion, However, this witness spoke mainly in peneralities; he
did not preeisely identify, cither in quantity or loeation, the
ol chanmnel avreage that was restored. Morenver, be did not
preeisely base kis opiniun g the value of the speeial henefit to
the differenes between the market value of the land in its
hefore™ and its “*afeer’” eondition. -

{5] Tiere is of course a clear distinetion between the
essentinl eharacteristics of a special benefit and the measure of
its value once the beneflt has been found to exist. [8] As
we have tried to demonstrate, £ speeial benefit arises from the
mere construction of the project, is pecoliar to the land in
question and is characterized by physical changes in the land
and variovs other factors. [7] Moreover, whether land has
been benefited by a public improvement, and if so to what-
extent, are questions of fact to be determined by the trier of
faetd [8] Oun the other hand, onee a special bepefit has
been shown to exist the only relevant evidenze of its value is
the resulting increase, if any, in the fair market value of the
property affected (Sneramento cie. B.R. Co. v. Heilbron, 156
Cal. 408 [404 P. 9797}, Jud, it is this valne which may be
established ealy through the apinions of witnesses qualified to
express such gpiniens ( Evid. Cede. § 813, suldl. (a)). In other
words, it is en Tthe issud of value that the crifesin used (high-
est and best land use, comparable sules, murket data and simi-
lar factars) by the expert witness to support his opinion have
no indepengent probative vaiue (Feople ex rel. Dept. of Fub-.
fiec Works v, McCullongh, 100 Cal App.2d 101 [220 P23 371,
Redevelopmen! Agency v. HModell, 177 Cal. App.2d 321 [2 Cal.
Rptr. 245].4

“In the jnstant case tha, eonri, efter dofining o speeial benefit, in-
structed the jury that it wag wp to the jury to determine whether defend-
nnt’s land wrs specially benefited by the publié improvement and if se
the extent of the henefit, The court gave BAJI Jury Instructions 508,
SUH-A and 508,

1800 Foy dngeles Connty Floed ele, Jrist, v, MeNulty, 59 Cul2d 223
{20 CulRptr. 13, 378 P24 493), for the eontrary view, However, Evie
dunee Cwle soction 813{n) argunbly ndopts the view cxpressed in People
ex rel frept. of Public Works v. MeCullough, supra, 100 Ca). App.2d 241,
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[8] With this distinetion @ mind, it is manifest that the
testimony of spoellant’s witvesses doss not hiave the nonvine-
ing foree vequired te imduce 2 jury finding in appelant’s
faver ou the iswe of special benefits, The ceasons given hy one
witness to sapport his opinion of the walne of the special
benefit were insompesent 1o establish its valve, The other wit-

ness spoke mainly in generulities and did not precisely relate
his opinion of value to mackl value, Thus, fas appellant’s
counsel coneedsd at oral siment) the jusy wag entitied to
reject both opinjons, and had it dene so, with nothing mote,
appellant prebebly world uot iave appealed from the verdiet,
[10] The thrust of appellant's argunwent, therefors, is that
the amount fixed by the jury as the value of the benefit is not
supported by any other compelent evidenes, ‘

We do not agree with uppellant's contention, Respondent
called its vice president, fdove Roduncr, to rebut Mr. Will-
mette’s opinion that it world Juve cost 90,000 (including
land and improvements) te build its swe channe! to protect
its land against periodic Heoding; Mr. Roduner testified that
rremamadond con bl b b3 s guitable levee to protect its land
against iRundaues ai a4 vy e ., Teetaly 81 680, The
Jury apparently betieved this testimsony and fixed the valye of
the speeial Benefit sveordingly® Thus, if respondent’s evi.
‘denoe is incompeient 1o establish the valne of the speetal bene.
fit, it was invited by appellant whe canvot now complain on
appeal, In other words, Mr, Willmetic not orly told the jury
thai respondent’s remaining land was benefitod by the Bast.
side By-Pars because it was no loigger subjeei to peripdie
imandation, dut he also said that ihe value of the benefit
fnounted to what it wounld have cost respondent te buikd a
hypotheticnl privale chanuel, Respondent webutted this testi-
mony with evidence that it would have eost only about $2,0060
to build a’snitable levee o protect its land against extensive
floeding. Consequently, if the jury did not distingnish
between the characteristic of s speefal benefit and how to
measure its valoe, its failare to do so was invited by appei-
lant’s own witnoesses, In short, if the jury was misled into
believing that the eosl of a suitable leves 1o proteet respond-
ent’s land against inundation was the meosure of value of the

f‘mnrd Boduner testified gt resnondent could have huilh a leveo by
using itg own cmployesy nnd cguipiment, He estimated the nember of
hours required e build the Tovee. The jore obvioualy balieved big teuti-
mony but reunded out the cost nt £2,004,
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special benefit it derived from the construction of the Eastside
By-Pass, the misconception was engendered in the case by
appellant, and it cannot complain under the doetrine of
nvited error {Bondulich v. 0. E. Anderson Co., 210 Cal. App.
2d 12, 17 {26 Cal Ryptr. 147]).0

[11} Te any event, as we bave repeatedly stated, appel-
lant’s witnesses did not precisely relate their opinions of the
vitlue of the special benefit to market value, On the contrary,
U35 erystal elear that at least one witness (Mr, Willmette)
didd not wse market value as the eriterion. Appellant merely
stnrests Ut when the witness stated that the value of tha
spevial benefit to defeadant’s Iand was $90,000, he meant that
this was the incremse in the market value. Thus, appellant
argues that the reasons which he gave, albeit incompetént to
establish market value, went to the weight, not the validity, of
his opinion. By the same token then, it is arguable that when
Mr. Roduner stated it would have cost respondent around
$2,000 to build a levee to protect its land against inandation,
he meant that this was the only increase in the land’s market
value, and his reasons went to the weight, not the validity, of
the opinion. If this is true, the jury's verdiet was well within
the range of the expert testimony.” '

{121 Appellant’s second contention for reversal is that
\he court erréd when it rejected appellant’s photographs
depicting the eomdition of respondent’s land as of the time of
frial: respondent’s ohjection to the photographs was appar-
ently sustained by the conrt on the ground that appellant was
stiempting to show an “‘after” condition of the nroperty
contrary to Code of Civil Procedure section 1248, However,.
appellant argues thut the photographs were relevant on the’
issue of the specinl benefit to show the inereased adaptability
of respondent’s land for agricultural purposes, which sppel-
lant claimed had resulted from the eonstruction of the publie
improvement. ' ’ ’

Appellant's argumeént on this point is persuasive. However,
if error oceurred, the error was harmless and does not require

$1n the Bondulich ease, a somewhat nnalogous situation, the trizl court
epplicd the wrong standard im determining appellant’s linbility. How-
over, it wag hold that appellant eould not eomplain on appeal beeause ho
bad favited the error. )

IMr. Roduner was not only an ofcer of the corporation, but he had
carlier quulified am mn expert witness, 1la testified that he had speeial
knowledge of the subject land and gave his opinion on the valoe of the
land trken, .

3



Dec. 1968] SacraMexnTe & SAw JoaQuin Dramvacs 227
Dast. v. W. P. Rooowur Catrie & Farsvg Co.

reversal of the judgment [Cal Const. art. VI, §13}. The
jurors saw a4 photograph of the “‘hefore’ condition of the
land. They also viewed the land during the trial and hence
were pble to make & comperison between its “‘before’ and
Hafter' eondition. Moreover, the jurors heard all of the tes-
timony of the expert witnesses on this issue, Thus, it iz hardlly
likely that the jury wonld have reached a different verdiet
had the jurors seen the photographs to which appellant refers,
[13) Appellant’s last contention is that the court erred
when it denied appellant’s offer to prove that respondent
enjoyed & special benefit from the construetion of certain
ditehes &nd a siphor which enabled respondent to irrigate its
lands in a manner not previously possible, Spesifically, appel-
lant attempted to prove that respondent had drilled several
- wells on the one side of the by-pass and was able to irrigate
its land on the other side by availing itself of the siphon
which passed underneath the new ehannel. The court ruled,
however, that these improvements were constructed pursgant
to a special agreement in which respondent had given up cer-
tain riparian and other water rights in Ash Slough. In short, -
the eourt ruled that respondent paid for any benefit whieh it
may have received from the construction of the ditehes and
the siphon by relinquishing certain valuable water righis
nnder a separate agreement, and that the jury conld not eon-
sider this benefit since defendant was not then claiming the
loss of its water rights as a part of the severance damages.*

BThe agreement to which the trial eowrt referred reads in pertinent
part na follows:
‘INow, Tiurnerore, Tv 1s MUTUALLY AGHEED 45 FOLLOWS:
1, That District shall construet the tallowing items in eonjunction
with the above mentioned Fluod Contrel Projee! on the said hercinafter
deseribed renl property of Corporntion:
{a} Drain pipe through the proposed levee at the hercinafter Engh
neering-Btalions as said stations are shown an Department of Water
Reaa_-umes’ maps: entitled ‘Tower San Joaguin Eiver Flood Contrel
Projeet, Interchange ares to Avenue 18147, Sheeta 1 through 37, East-
side Bypass Btations—Right Hauk 388150, 450460, 465+60, 515+50
and 546+440—Left Bank Stations 460--00 (38" with riser unit).
(b} Levee road rumps as shown on the ahove referred to mops.
Asle Bleugh Stations right bank 214190 (W.B. &£ LS, plus channel
eresving as shown on the sketeh herein attached as Appendix B and
enlitled *San Joaquin  River ¥Flood Contro!  Project—Proposed
Rcrdunt:r Trripation Fueilitics® dnted May 15, 1963, and revised Jaly
10, 1963%, and made a patrt of this eontract and 50400 {I.E.Y Ash
ih:{lrgsh.)smtinns Left Bank 25400 (W.H, & LS8, and 1470 (L.8.
Eastsida Bypnss Btations, right bank 587470 (LS. & W8.),
561480 (LS. & W;.S.,_ plus channel erossing as showsn on Appendix ?33
snd provide a 24" pipe under landsida road ramp for drainage),
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Appellant does not seriously eontend that the court’s inter-
pretation of the special agreement between appellant and
respondent is paipably erroneous, On the eontrary, appellant
is foreclosed from doing so for at its request the court
instructed the jury as folluws: 'Now, in conaection with sov-
erance, before: the commencoment of this trial the parties
entered into an agreenent relating to the rights of the Rodu.
ner eorporution to use water from Ash Slough. As & result of
the agreement, the question of the use of Ash Slough water by
the Roduner corporation after the eonstruetion of the project
i not before you. You asked a question about this yesterday,
and we told you that the question of water rights and use is
not in issue and not to be taken ints aecount in assessing
dumnages. In assessing severanee damages, you are not to
consider how the Reduner corporation will now use Ash
Slough water.”” Manifestly, if any severance damage which
resulted from respondent's loss of its riparian right in
Ash Slough was not'in issue because of the separate apree.
ment which respondent made with appellant, as the in-
struction states, it would also necessarily follow that any
benefit, direct or indirect, that respondent may have reeeived -
from the construction of the improvements referred to in
the agreement was also not in issae. In other words, even

40400 (LB, & WH), 462486 (LS. & W.B.) 503440 (LS. &

W.B.), Fastwide Nypaas Stations ieft baik 409 +10 {1.8.), 421460

(L8 & WK, 161470 (LS. & W8, plus channe! eross as shown

i1n Appendix B}, 510-450 (LS. & W5.), and 532300 (LS. &
V.5.}.

(e} Struetutes for the converance of Ak Blongn waicr as shown on

£ attached Appemlix 33, inefuding r<teusion of the Oxinidn, o7

underground irrigation pipe ne shown on said Appendiz B, exeapt

ayphon s to be leeated jnst down stream of Ststion 508400 left
bunk Eastside Bypass Stutions,

It Is Fyrmitek Aarern the Pistrict ghall pay the Corporaticn the sum

- of $1,500.00 'and that the Corporation shali secept maid sum us full and
final paymeat sz an in'lieu payment and ail elaims for damages Tesult-
ing from the District not eomstructing an irrigubion diteh along the
easterly icveo of Ash Slough and the Eastzide Bypass between the south.
erly end of the proposed diteh and the proposed syphon head siructure
8 vaid diteh and syphon are shown on Appendiz B.

Ir Is FURTHMR AGEEED that in eomsideration of the Distriet’s consirue
tion of the said above structures, Corporaiion, its agsigns and spcoessors
bereby nnd herewith waive any and al elasims for damages which may
arise from cr eonnected with the construction of the Flood Control
Project Structures on the herein deseribed lands of Corporation {Ree
Appendix A) including ony claims for damages resalting from inter-
feramee with any water rights, or accoss and drainage rigly‘a of_ Corpors-
tion, appurtensnt to any part of Corporation ’s lands described in Appen-

- dixz A, and any and all lands of Corporation conligacus thereto; . . .*’
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if it is assumed argwende that the siruetures referred to in
the agreement were construeied primarily for the purpose of
taking care of appellant’s riparian rights and that respond.
ent’s use of the siphon to irvigate its land with water taken
ottt of water wells was ineidental fo this meain purpose, as
appellant asserts, the water weill arrigation was nevertheless
an inecidental benefit which arose frem the special comtract
and hence wan part of ithe overnll corsideration of that con-
tract.
The judpment 13 affirmed,

Conley, P. J., and Stone, J., conaurred,



