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Memorandum &9-47

Subject: Study 12 - Jury Instructions

Attached are two coples of a draft of a tentative recommendation
designed to carry out the decision made at the last meeting on this
topic. Also attached are exhibits that contain background material on
this topic.

Please mark your editorisl revisions on one copy of the tentative
recommendation and turn the copy in to the staff at the March meeting so
thet your suggestions can be -taken into accpount when .the tentative

recgomendation is revised after the meeting.

Respectfully submitted,

John L. Cook
Junior Counsel
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Memorandum 69-47
EXHIBIT I

[ HOLEROOK, A SURVEY OF METROPOLITAN TRIAL COURTS
10S ANGELES AREA (1956} at 119-120]

7. Feny Contpnean xstos oF Insaeoony

We have eaplored certiin areas concerning
the congmeluanibitity of jury bslroctions in-
cladime the words ased i Lhe fusteactions, the
mavner of readhne thew, cond the Jength of
thenn, Fabas eaamine the sabjective apinions of
1071 jurars 25 to whether they wderstomd the
fstructions,

Abont 93 pec cont of the jorors who answered
the question said that they did sdenstand the
instractinns, while aboat 4 per cent said it
they died wal. Fximivation of further answoers
of these jurars, however, cast some dowlds on
this score,

About 87 per cent of the jurors saidl that the
instructions were discusseed in the jury enom.
Apprnimately T per cont sadd that they were
net discussed amd T oper cont said that they
sometimes were, Over 38 per eont of the jurors
sadd that there was disagreement as te the
meaning of e instroctions and alumt 1Y per
cent said thut there was wot. The only conclu-
sionn which can be deawn is thiet while most
jurors thigght that they personall understomd
them, nearly hall of Hiis group concetded that
somehaody on the jury did not.
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EXAIBIT 11

Forum Feature

Should Instructions Go Into

Yhe Jury Roowmn?

By Thomas J. Cunningham*

Can’t civil jiries pem)?

Don’t crimingl Juries hear woll?

These lawyery’ fuestiong supprest the confusion, and the
conltoversy surtoanding a jury's rizht te take written in.
struclions intn 1he ey room. Some Jawyers, indeed, Hiay
nol realize thad one ntrjor distinction hetween {he ilininis.
Lration of civit and crinminal Justice i Calitarnia avises from
the fact thal criminal Jwvies may, hul civil Jurics may not,
lake copies of the conrts stractiong on the T indo the
ey room o aid them in thedr deliberations,

The oral rendition by the judie of the written instructiong
contirining the pointx of Jaw which must be applicd by the
Jury to the facts of a piven ease canstilules the conventional
method of jury instruction, Writlen reruests for instrue.
tions, in civil coses, are proseuted (o e eyl carly in the
trial, antd (he et decides whether 1o gy, refuse, or medify
the proposed instractions, The subinitled instructions subise
quently may he amencded by the porties only when new
issnes have been rajsed during the eourse of the Lreial, Tn
the March-April, 1957, issie of the Svarte Han dotenar, )
supgrested several ways to improve this mcthod of propidas
tion and present:tiong of (e Ccourl’s instrictions o the Jury?

It is upon campletion of oval presentation of instruee
tions by the cowrt that the afvrementioned practice of dis-
tmgeishing botween ceinginal and civil juries arises, Qne
may woll guestion (e rationidity of the vyle which permits
a ceiminal jury o have bussession of copies of the inslrie-
Lions.during ity deliberations, while denying the same privi-
lege to a eivil Jury. One may nquire, furthermore, as 1o
the desivability of a rule which would wake pessossion of
instructions ducings deliberation by a Jury, either vivil or

* Formmer Sopweriny Ceonrrl Juekse i 10n Angeles Conmty, ol now
Goneral Cotnsel of "The Regonts of the Hriversity of Calj furnia,

' Cunndug b, -, T CInstracting Juries"™ 3% Calic, g1 L J 12%-136
(1057},
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criminal, a manditory rosgiirement. Coincidentally with the
foregoing issucs one should isvestipake the possibility of
improving the method o prepacation of written jury instruc-
thons in o manner consistent with the protection of the rights
of the hitigating parties and the expeditions eonduct of the
business of the conrl. In this arlicle [ shatl examine these
probhnns,

Present Inconsisient Practices

Califewrnia Low relating o the possession of weillen instrie-
tions by U jury appeaes Lo be inconsistent,” Sinee 13872 the
Peiad Ciele has poermitted criingl jurics to take copies of
the eourt’s insteactions inte the jury room.® The Code of
Civil Provedure, hisvever, does i extend this privilepe to
Juries in civil matters! Pl gractice has been eld o be
permissilibe in civil cases if e parties esnseal thereto,® but
an extensinn of The privilege by the cotirl on ils own inulion
has been Twdd to Yo irregular, althosngzh nol nevessarily preju-
dicial® The taking of instraetions ito the jury is not
matdatory, hmvever, in cither crimingl or civil cases.

Juears adbermpting lo arrive ol just verdiets in vither erim-
inal or civi) coscs woukd be affected equsdly, it wonbd seem,
by the epporlnily o shwdy the instructions of e court

S he aptsvent conhd dne wirke, Jowaever, it e distiowiton §4
sootioned Jos Hhiail boe cvibainad e invotving, for the tont part, censid-
erpdions of Hie omd Bieaty, the pirportedly unfavirable axpaets of
the practice s sttwebied. Fhew aneideralions nie swd prescht in
givil s which are comeeroed goneratly, with the peesilile kem of
properiy. T (bis regeeel it sl e natedd A, oitieagzh oxpressly
prov ikl By stabete in Cidituenia, il Bz been beld vlzewheers thnt the
wse oof writion hetiuctions by a jory ina critninal e wis ingprogser
bn thast B infrieasess e the vighl fe o poblic teial by the et
Holten v, Sfetfe, 3 FLi 806 (HEI7, See node, 96 AR, 898 (3008),

A practical  jieditleation whick minht be offvredd for nthowing
Juries dn eridas) voses ln e the wrilten instractions ix that the
gyt uaminy of dnelearethoes s cviminal cica i~ asundly much
smaller than in civil ceses. Whike i1 woubd nol e Feversibie error
in n crhuinal case 10 give only e few memletory tnstiaelinns
rogaired Gsee Fricke, O0W, Cotifoentn Criminal Procoedinee 268 (dih
o, 18553, the lew is ool chear in eivH cases (ke nale b, supra),
artcl ekt Jindge pive inneaserable el rie o, expecially T aepdi-
FEHTC PANCE,

srnl v, Code, sec. FI37, i part peovides: “Upon teliving For
dudiberation, the jury may ke with them . wrllten histroestionx

ven, . "
gi'cﬂ" Corle Cly, Prane, sy, G335 Feevien v, Siteey, 38 Cal. App. M6,
258, 176 Vo, 31T (191D

s Fercira v, Nilrep snpra nole 4,

« molikian v. Drbepradend Piger Stoek Co., § CalApp2d 154, 108,
47 .2 539, 590 {10y,
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during their deliherations, I the practice has merit in crim-
inal cases, it would seem equally meriterious in civil cases.
Furthermere, if the practice is sound as an optionit under-
taking, @& would appear crually sound as a mandalery re-
guircanenl,

1L cannot b conlended, cortainly, Ut the Suregoing sw-
gestions cbrse any radical by wew theory, Ax varly ns S9H
the Calibornie Legishiure sniended seetion 612 of tiwe Code
of Civil Provedire (o previde that “jujpen retiving for
doeliberation, the jury mast lake with them afl instruclions
given. .. . No instrwetion banded to the jury mist contain
anyhing to show atwheese regquest ib was given.” {Eimphasis
added ) The bill conlainitg the amendment was deciared
wrennstitutionad Sor technicat reions’

1t can be arpgued, on the other o, Ul the aforemen-
tioned distinetion between criminal amed civil juries, a5 a
practival matter, o noet exist o any material extend.
I civil coses, as well as in eriming] matlers, jurors ey
request That the eaarl perend iG instructions, and in crinminal
cases juries are nol always permitted s have copics of the
inslevctions, sinee sote jadaes oppose the provtive* wml
ALY JUPOES are snawie that they may ask e the instroe
tions, Many practicing lawyers, moveover, aned st jdpies,
appose any extenzion of the existing practice,” slitings thetr
reasen for such opponition o be that the praclice is disrup-
tive aml tends Lo profong the deliberations of the jury,

The procidures employed in othey states are as chiverse ds
the pppating praclices Followed in Colifornia® Most stales
provide fir jury possession of instruetions slaring delibera-

tion, cithor as a requirement or by permisston, i civil amd

criminal cases. Sotae stales follow California in distingguish-
ing hetween the natwre of the canes, Indiana proldbils the
praclice entively. A few stides Lirve nn faw on the subject,
and, although there exists no federal slatute or Fule reguic-

1 phee amenrhnent, Ol Stats, 10T, e 02, ser, b1l po 105, was parl
of the el of Raocho 3, 10, Cal. Stebs, bl p, 817, which was an et
revising the Code of 2ivil Procebure, The st was hebl to e apcan-
stitilican] Do b wis Feeenarted gl pubitishied at el
ax revisedd, and Do i afid ned eomply with e sequirement that
vy phe stbjoct e expresaed in s gitde, Leewis v, Doune, 1239 Cal, 200,
G Par 4768 CEHHILY.

 prussell, P, The lslbiook Heporl, Fight Monlhs Laler, Gt
(AL, 1057).

* Jhidd.

W aoe Palmibr Summiey of Law of Olher Siales, Colitornin Loaw
Hevision Connpission, Heempmepskation and Stindy Thetatiag do nking
Instrontions {0 the Jury Hoom, C-15 1o C-17, ine. (Nov. 10, TH3G).
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ing the practice, It has been held thal it is not ervor for 2
federal trial equrt b give the jury acopy of its instructions,"!

In the absence of an¥ uniforn precedent for revision of
the present provedure, Califrnia legislitors, in reviewing
this probiem, themselves must provide answers Lo four basic
questions:

I. Docs the provision of written instruetions o any Jury,
cither civil or criminal, constitute an improvement in the
administration of justice?

2 1s there any ratiomal basis for distinguishing belween
civil and erbminal juries with respeet to the provision of
written instructions?

3. If copics of wrilten instructions should be given o
juries, shonld they he given on a permissive or a mandalory
basin?

4. Woukl proper preparation of instructions for use by &
jury be eonsistent with 1he exigeneies of the rornal triad
court stiuation?

Recently Proposed Revisions

The California Law Hevision Commission in its voport of
November 10, 19567 recumendald thal juries be pgiven
written instructions in both civil amd eriminal cases, “upen
the roguest of any party, made before the jury hos retinsd
to begin its defiberations, or upen the reguest of any juror,
made 21 any time hefore verdiel,” as wel as upon the court's
own mulion!? Existing law os Lo reguesis fur further in-
structioms would not be chianped, except that the progerd
amenbments (o the Penal Code and W the Code of Civil
Procodure would also provide that “the jury may commumi-

0 Carrace v, United States, 210 F.200 712, T22-723 (1. ¢, Clr, 1053),
cert. donivl gad wout.; Swith v, United Stafex, 349 US, 133 (1933);
Hawpt v, United Stales, 330 WS 630, 443 (I [piving ooy of
court's charge o jury nol reversibile crror),

Woakitornis 1w Hevikion  Comeobssion,  Reconimendhdion  smd
Study Relding ta Taking bustrietons 4 e Jury Hoon (Nov, I,
1854} .

it ol C-B.

Scotinn 1137 of the Ienil Cawle wistthd be mended to rendz “Upon
retiving for deliberation, the Jury may tnke all |mI:-ru exevpt dupral-
Uons which hose ben Tevelved ns evidence in the canse, or chpres
of swh public records or privale doctments given in evidener Ba
otight nol, in the oplnion of the Court, te e aken from the purson
hoving them ln possesgion. They may olso ke with themn oo of
the {estimony ot other proceedines on the teiol, tnken themeoives
or any of them, bul pone aken by any other person,” Thid,

A seclion 11375 wonld be added 1o Dwe Penal Code W read: “Afler
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cate the request . . . through the ofticer if the jury deter-
mines that i is not aceessiey 1o he eonducted into eowrt for
this prerpse amd the conrl may seod the insiructions W the
jury by the oftives.™" The commission cunelicled that there
is no rational Lasis for cmtinaing the present distinclion
between civid it crimbia! cises, and Tt @] U be advantage
of having: availuble Lo the trier of fact in all vises a state-
ment of he issies te he deerded and of the controfling beyal
principles would seom 1o nutweigh the risk, iF any, that in
gowe cases the jury might be confiuast By the lasgoaee of
the instructions or mishsd by the sharp ones” in their vum-
ber or Ut in uthers they may be distracted from the main
job al and

Fhe Hotbrook Beport' recommended, in eivil cases, ex-
perimentalty @t deast, that the jury shoukl be permitied o
ke instructions into the jJury room. A review of the re-
arlion of varinus Los Angeles avca preotips 1o the Torepaing
recommendation indivates that the Los Angeles Superior
and Municipal Conrt judues amd the Los Angeles Bar Asso-

cindion disaprecd with the suppestion, while the Boeverly

Hidls Bar Assovialion agreed, hat with impertant mudifica-
tions and limitalions.'™ N should be wted, bowever, 1hat
e conclusions of the foregaing geonps did not refhect, in
each e, the spinions of the entime moembership, nor did
thee Hotbrook Rteport docmment all facets of the problen,

I has fnstracked $he Jurs, the cour? mues pive The jury a copy of the
wiilten thetigeliogs: piven arnd Bie vond st ddo so tpon thae rerpaest
of sy porly, pante before the joary hon redived te bogin fs dvlithern-
thuns, oF upan the repesl of amy jorenr, made al any luwe befove
verdiel” Fhid,

A seetlon 6005 wouhl Do idet 1o the Code of Civil Provediee e
send: “Afer i Lo deteaeted the jrey, Be eonrt may give the Jury
a oy of the wrilten fnedvieclions given omd e conct shall de so
upon The reguest of ane piety, nache befure the jurs hos redived fn
e i85 dediberations, or upon the feguest of any juror, made at any
1hae before verdiel™ Thil,

Mrd,, ot 04T,

To seetion 138 of {he Pepel Cade aod te seclion 614 of the Corde
of Civil Provedire theee wanld b added the foltowing paragraph:

"I, after Hne jury bos tetived for ileliberation, ey jurs pegieests
o vopy of the writlen instruction: given by the canrl, the jury oy
computpicate Bie recquest to the court hrough the oftieer if 1w jury
dotermines it it 3¢ pol peecsary fo be conrducted into vonel for
ts prpeeny and e conrl soay sead e insteuetionss 4 e jury by
the offieer.” hil

e, at O1-11,

" dathrook, J. 0. A Sorvey of Melroapiditan Trial Coweds, Fase
Angefes Arca, 303-245 {IR66).

CRusnell, Panl, The Holbrook Teport, Fighl Months Loter, 86
{Aug., 1857},
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In 1957, Senator Jess B Porsey introdueed 2 bilt e the
Legisdalure which alogiedd verdialim the enactment reeom-
mended by e Colifornia Lawe Revision Commission.'™ In
the same legislative  session,  Assemblyoun Patrick D,
MeGier introduesd o Bill which was lanited in its 3cope (o
the anmwandment of seelion 612 of the Code of Civil Proesdure
o provide that the jucy, npon retivingg for deliberation, may
take with it “the couct’s instroctions W the jury™ in addition
1o al) nther documents reevived in evidenece'* Seetion 612
wilh respect ta civil trisds then wonld approximate the
presont provisions of Pepal Code scetion 1IT, which applies
to eviminal cases,

In Whis respect i shauld be noted that Pepal Corde section
I09348) svants 1o we cotrd the power Lo “cause copies of
the instructions . . . W be delivered o the jurrs™ in crim-
inal mudlers, It okl be comtended that, in the absesee of
a vorresponding sectiom in the Code of Civit Procodure, the
court, i o eivil e, would not be empowered 1o deliver
instructions o e jury withiout a regquest thefor,

1L ix wob certain, furthernewe, that the progescod amend-
ment e seetion 612 wonld give the jury or individual jurors
a right 1o compel the court to provide weitlen jary instrise-
tions upon & request erefor, Hois nol corfain, for that
matter, e the right is piven to erinsinal juries presestly
by seetion 3T of the Penal Comle™ L is my bellef, however,
that the werd “may” as wsed i seetion 137 and proposed

veSenate B No, 23 whicl wasthd et indn Tew the chanpes (e
thae ok Cshe aned Lo e ©Carde aof v Procealore, 2ot forth in nohes
13 sad 14, xirpran,

= Assebhly 1Big8 Mo, 3788, which woubild omctul section 812 of lw
Codde of Civil Pracesduees 4o peed s Tolbows: “Upon retiving for ddelib-
eration the Jury may ke with Huan dke conrt's Batenecthoms fa the
Jurp meeed alb papers which tevwe been nerived as evideame In thae
cimese, exeepl Sepassition:, or copiex of sueh papers ps ought md, o
the opinien of Hee sanrl, o be takon from e guerem having U
in possession; and they ay alo teke with Hwar any exhibiie whivh
the coirl may decm gaugeer, oedes of the festimony o ather proe-
voedings my tue trial, taken By Hwansebves or ony of Thoen, bul pom
Inken by nny olher poraon.”

™ in Prophe v, Corliruw, G Cal. 5HEL 551 {1in2y, the courl, in inter-
proting seelion P13 of Qwe Ponl Code, tdvaervaad that “fiihe statute
ix gl mzemilalory. T diveets the Court Qo 23w e juey 1a take with
thom uny prypers fcived o evldenee which may e s serviee e
them fn tanking upy Qweir vopdiet, bud powe ran be dabex withoxt the
porssisaing of the Conrt,”  ¢Erphasts addedd ) In ks conearring
vpinion, Justice MeKlnstey stybed st “Jije pid of thele recolleeton
of the conlents of a poayper given in ovideneye, of of an bt lon
given, e Jury anny ask for He paper or letretbag; a0 they
bedieve wemsetves sullichntly aogainted whl the contents, they
mny decline tn tuke My pmper or instngtion with them, Tt B not e
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for use in seetion 612 should be interpreted as gronting dis-
crelion to the jury to delermine whether or nat it should
take the written instractivies into the jury room. Any uncer-
tainty as to cither point, however, would be dispelied by
the recommulitions of the Californin Law Revision Com-
mission a5 inemporated in Scnator Porsey's bill, which em-
powers the eourt v give instructions in cither eriminat or
clvil easey, and, furtler, makes mandalory e provishn of
fnstructions te the jury upon “the request of any party . . .
or . . . juror.” Neither the Dorscy nor the Metice bills
were acted upsn by the Legislatuee.

In his Moemorauhens No. 9, dated Febroary 18, 1957, the
Exccutive Secretary of the Cilifornia Law Revision Com-
missiom suggested that the comiission consider two addi-
Uona) matters?! The fiest, that “fLphe copy of the bvatrue-
tions given 1o the jury shall be typewritten without subistan-
tiand handwrilten weadificotion aml shatl not condain any . . .
material which woub! ddentify particular instractions a3
having originatisl with o parly or with the com,” would
specify the form of the instructions (o be given o e juey.™
The second, that the statule, pevliaps, should spoeify Lhat
L the jury is given any of the instructions, I must Lie
given all of them,” world reguire Bhe reeorling of extempo-
rapeones instrrctions of the comrt.®? Bach of these propusals

abaahste riglt of fw prosocwidion o8 defense o bave the poapers of
mred et vent with 1ne juey, geless the jurg demnad it 14, 01 554,
(Erophasis bl Justice MeRindes™s concurring satement was
uved nx antlhovity, Iy stilyacguent sases, G the progueition {hat the
Jurs, umder veetisn 3037, hadd 0o deht e e jury lstroetion:s wh Hs
demanet thevelor, Soee Peapte v, Dustap, 27 Cal.App. 3, 430 (1948);
Peaple %, Ilorowit:, 0 CalApped 655, 501 {1995}, The Californin
Law Hevision Cenambadon adoo fssupsd this vighl in tle jury. Cali-
fornia Faow Revishen Commission, Recompendation mul Stady tedal-
Ing i Taking lestrctione (o dw Jury Reem, C-13 (Nov. WL 1068),
"l"'l;iv Ismpsage of soctlon 110G, however, vortainly s pol clear on tae
nt,

1 pomerandinn Ne. 9, Sehjocts Study Na, 120 Taking Jsbrpetions
to the: Jury ligom (Kb 19, 185Y).

mrd, At 20 The fullowiog sealence would then be pdded o pro-
preed sectinn 6125 of thi Code of Civil Provedur: s propreusl see-
Bon LIF5.5 of the Evnnl Cade, sl Borth in note 13, sepre: “The cupy
of the instruclions given 1o the Jury shalt be {ypewriiien witheut
sulachintinl hatrlwritten palificition ;ud shotl not contain any eila-
fhon of towily, nepgenwnl, or malerial which wookd jthentify par-
Houtar bstroelinn: as hivin originated wilh a parly o with the
eotirt.” Fhid,

Had, ot 4. The word “writlea” wonld then be debeted fron pro-
poscd section 11375 of the Penad Code il propresed seclion 6145
of the Code of Civik Procedure, and the fullowing seidence woubd Le
pdded; 1S the Jury Is piven any of the insiracllons, it anest be given
all of Ihen™
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originated with procticing inwyers, and they reflect the view
that sn exiension of existing proectices is desivable, i, ot
the ssme time, there are provided safeynands to protect the
right of the partices to be tricd by a jury versed gencrally in
all the law of the cose. Tl wan sugpested further that the
provision to the jury of Jistructions braring handwritlen
changes and additions, resulting, pessibly, in a tendoncy to
piace unduc emphasiz thereon, and instructions identilying
the party proposing the same be avolded.

Arguments in Favor of Giving Writion lnsteuctions
u-the Jury

k. Even in a relatively simple case the courl’s instructions
sy be bong and complex; therefore, it is unrensonable to
expeel o lay juror 1o remember orn! instructions well enough
o apply the Inw of the instructions o the facix of the case.

£ M the jurors wore (o know that copies of the instruc-
tlons woukd be availuble in the jury room for later reforeace
duriny their detiborations, they wuuld be foss apl 1o plice
passible wudue emphasis upan cortain instructions which
may scem parlicnlarly pertinent zt the moment of oral
delivery, and misx the pertinency of othor ipstgactiong.

2 ¥ the jury had ready access e copies of the court’s
fasbsuctions, there would be less opporlunity for & strong-
wilied juror to impese his recollection of the senrt's instrue-
than» on Lthe other jurors,

4. if the jucy had copies of the conrt’s instructions no
jury time would be spent in attempling to recall the orat
fanirwetions of the court and less jury time would be speat
in debaling real or suppased distinclions in the law
declared in the Instruclions.

5. Physical possession of the instructions in the jury room
woukt ohviate the necossity for note-tuking by jurors during
the instruction period™ and woukl result in the devotion of
tncveoncd attention to and cuoncentration upon the oral deliv-
vy of the Instructions by the court,

————

» “Upen retiring for deliberntion the jury mey take with them . . .
noles of {he tesl ¥ or ollwr procccdings on the trial, inken by
themacives or say of them, . . * Cal. Cude Clv. Proc., sce, 612, Ferner
v, Cusglognn, 140 Cal. App.2d 487, 475-470, 207 P2 01 (195%4).
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Arguments in Opposition lo Giving Writiosw Instructions
to the Jury

1, Thuse in epposition o the provision of written instruc-
tions tor the jury contend that the practive would result in
a substantial profomgtion of the length of a triol because:
of the pussibility of coswviderable rereading of the instruc-
Hons cither by the entire jury or by single jurors.

2, Some jurors would give undue weipht to particular
instroctions, or comsider them out of context, and nol con.
sidier the instructions ax a whele, if cupies were avallable
in the jury room,

3. The oral presentation of instructions by the courl is
suflivient to provide the general hackpround roquired by
the jury v the comluct of its deliberations,

4. It there are po wrilten instructions avallable to the
jury, intelleetuatly supecior jurors will be fess apt Lo tinpose
their will on the jury.*

8. Some oppraients argue, morcover, that if atloraeys can-
not apree on the legal distinetions set forth in the insirue-
tions, fay jurors cannol be expeeted o do any better by
reading the instrnetions, “These opponents eontend that the
practive in civil cases ks preferable ad that the law in this
respeet should not e changed. They contend, furthermure,
that the Ponat Code should be amended to prohibit the
presont practive of permilling eveu eriminal juries to take
inslructions into the jury mom.

Psychological Consideralions

Stnee Jurors have varying degrees of oducation, and are
Individually more ur less reeeptive Lo the visaal and suditiry
methods of instruction,” peychotogical considerations favor
both eral instruction by the court and the provision of writ-
ten instruclions in the Jury room. Psychologlsts point out

% 1n the case of Smith v, McMNitien, 18 Ind. 301 (1962}, the vourt
sold: “If . .. the cnurl sends the writien Instruclions Lo e Jury,
innsmuch ax Jurers are nl urnn mﬂfnm,v in their abiHty v reed
and interpret writhug, it puls [t in the power of sharp ones on the
iur{ 1o tead and bocomwe The Interpreiers for the comrd, snd midend
thelir lovs skiifut fellow jurors. We think fnsiroctions shousld not
br sent to the jury room, withowt consent of bolh parties”

" gee Aliport, G, W,, and Prastnuny, L., The Payehbogy of Runor

" (Holt nndd Compuny, 1847); Newmen, E. B, “Eifret of Crowding of

Motoerind on Curves of Forgeltihg” 52 Am. J. of Tuych, 801 (1938);
Jones, M. G., and English, 31 1, “Nutlonal vs. flute Memory,” 37
Am, J, of Prych, 882 {1928).
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that maderial heird o vead imee is not recabied 2s well as
materitl heard or read more than once, amd althongh msin
points ean bre retained after a single presentation, that the
accurate retention of details or of precise pheaseology re-
qiires bwre than one presentadion, Jury insteuctions froe-
guently contain n consillerable quantity of material, In this
respect jsychologtists muke the further observation that the
greater the amimmt of 1he nterial presented, the lesser the
poereentige thereof §s velatindd and vemembered,”

Mechanical Considerations

A determination regambing desivahility of permilting
or requiiring jurics bs have written instrictions relates o
muly one fucel of the pteneral problem diseussod herein, As
statedd previously, the procedural rights of the partios re-
quire not only thit the juey be instructed on thye law of the
ease bat, further, that the insteaetions tsesd for ihis purgese
be complete and ingeatial,

Althougth instructions, For the most part, are proposisd by
the respective Btigams, in theory, af heast, thew are the
instructions of the conrl. Working instructions are jmpar-
tant aawl shoald retaain o part of Qe record, P eouet, fur-
theripore, woultd continue (o roceive requests for submilted
instruetions from the attorneys for the partivs and the enarl,
as presedly reguired, would indicale which Bigant sub-
mitted a given instruction. The eourt would continue to
consolidite (he instructions, make adiditions, dedetions amd
corrections therein, refuse some instructions and ad new
oned of ils own™ 1L wonld not be advisable, awever, 1o
permit the jury te see these working instructions, since the
requiremnent of impartiality would be defeated, pevhaps, i
the jurors were to know which litigant subtaitted 2 given
imstruction. 1 is possilete, Furthermaore, thint the jurnrs would
place undue emphliasis on the importinee of haschwritton
detetions and additions made by the court with respect L
particular instructions. In this respect it hag been held that
where interfined matlers in Instractions were nnt obliter-
ated so that the jury eould net reid them, the sending of
such instructitns imo the jury rean was improper™ In a
recont Coliformia crimingl case, n endvielion was reversed

i,
*Col, Corde Civ. Prue,, soe, B07:3; Cal, T, Code, soe, 1123,
* Waltcrs v, Dnilinnn, 319 HLA . 142, 48 N.E.2d 581, 704 (1043).
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because the judpe had adided an instruetion in his own hand-
weitingg to e printed instrictions, ™

As dmticated prevively, if the supested  practice is
adopled, the instructions shouks be retyped snd given to Lhe
Jury as the “eoinet’s instructions.” Even thiugh the details
of this procedure enuhl he provided, for the most part, by
the Rutles of the Coure, ™ opponents of the praclice eoadend
that Luctors of tiime ol exprense would nuke this additional
step impracticil. roponents of e practice, however, be-
lieve that the inshitetions conled s prepired during the finad
arguments, if not helfore (hat time, Sinee the instructions
presented orally vanstitule, for prrposes of the record, the
nstruetions aclisly given, it would seem that ouly Lhis
version should be piven 1o the jury alter transcription
thereof by the reporter, Such pracliice would atlow for any
variations betweest the submitted written instractions and
thase orally prosented by the court. These “clean” instrye-
tiohs eould be franseribyed ibnedintely amd given o the
jury cither prine te ar soon after 1l commoencennnl of
Hs deliborations. In this respect it should be noted Ut 2t
least one Moy District jusdee, hy the use of a tapwe
recordiy machine in the Jurs ream, permitied the playisek
of hix instroetions wpon the vigitest of the ey Bithey of
the faregving promslures would insire the reception by the
Jury of alf the instructions, which swoubd seom o b a neces-
Sy reqiirement singe i has boen held CETOReAIS, oven
by aceident, 10 pive the ey sonse bt not abl of the instre-
tions ™

I would scenr that when The foews of disamreoment shifis
o mechanical considerstions, susceplible of meore or loss
simple sshation, from the valid substantive consiiclerations in-
volved, i, does ar dovs nat the provision of writlen insteie-
tions lo the jury make for better acdmindstralion of civil
and evimingd justice, it ix time 1 ve-eXanine the sincerily
of the purprrted desire reall ¥ o accnmplish weederd reform.

= Preoply y, Loy, 15 Cal e 215 R F RSN T I L AT {1458).
" The nwchanies of hiking One dnslrselions available in sujiatie
wm could he necomphizbed Aheough  revision of Bule 18 of e
Swperior Conrt Bides,

MRale, Senfonl N, "ltrinslrucling e Jury by Tope Reviwding,”
AV L Ao, Jued, See'y 198-150 ¢ ARTHE .

" Hawimand v, Foxter, 3 Monl. 123, 1 P'ne, 757, 750 ¢ 1B42).
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Conclusion

I the jurvy verdiet is o be just ant in conformity with the
court’s instructions as to Lhe applicable Jaw, it would seem
obvious Uit the jury should possess the highest possible
degree of comprehension of the instructions it receives, It
would follow, therefore, that the beneh and bar shoukd pro-
mole any priclical method of providing sueh  inercased
undeestanding. A procedure whoerehy o jury woeudd have
access 1o the instructions dediverod by the court would

S appear tu he suecly aowmctlud, While theye are argamenls Tor

anck against the proposd, the prvchiologival arpoments tend
to Tavuer the proposition of the caurt’s reading the instruc-
tioms aned then allowingr the jury 1o hove them, Cerlainly
arguments such ax the inereased time invalved aud mechan-
il eongideradinns, capable of solution, shoabd be given litle
weight if the cnds of jostice, in any single case, sre defeated
by adberenee o suely arpimenis,

Anather consitteration of spreil importance 1o the lepal
profession relates te e desivability of consisteney in the
law. An invonsisteney should be toterated only when seane
rational basis for ity existence ean be asserted. In permid-
ting the convl 1o pravide written instructions to criminal
juries, owr Logistattee, implicd?y at Teast, has endorsed e
practice. There appears to he e soutd reasnn Tor penail-
ting the procodure in eriminad eases and failing te make
provision therefor in civil natters, Furthermore, it the proce-
tice is sound, iU woubd appear that it should be mandatany
in atl cases, and nol fefi to the whim or desiee of julges,
titiganlys, counsel, or birors in o parlicalar ease.

H some chanpe in procedure is adopled, iU is iy beliol
thal Lhe wriltens instructions svailalde 1o the jury shondd
be given in the Form of a transeription of e instroections
actually rendered by the courl. The possibility of reversible
ercor may be avoided BT the tronseriplion contains all the
imstructions rondered (o the jury amd if the souree of a given
instruction is not identifod.

In the imterest of nsaring Tair and equitable justiee Tor
al} litipants and eonsisteney i Lthis fickd of law, T believe
tlte bench and bar of Califlornin should give greater support
to an adoquate solutien of this problem by the State 1.egis-
lature.
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TAKING INSTRUCTICRS INTO THE JURY ROCM I¥ CIVIL TRIALS
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; This tentative recommendation is being distributed soc that
intepested persons will be advised of the Commission's tentative con-
clusione and can make their views known to the Commission.
nents sent to the Commission will be consideresd when the Commission
determines what recommendation it will make to the Californis lLegis-
lature.

The Commission often substantislly revises tentative recommendations
a8 & result of the comments it receives.

mendation is not necessarily the recommendation the Commissjon will submit

to _the Legislature.

Any com-

Hence, this tenteative recom-
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NOTE

This recommendation includes an explanatory (Jomment to each
section of the recommended legislation. The Comments are written
as if the legislation were enacted since their primary purpose is
to explain the law as it wounld exist (if enacted) 44 those who will
have oceasion to use it after it is in effect.
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LETTER OF TRANGMITTAL

The California Law Revision Commission was authorized by
Resolution Chapter 207 of the Statutes of 1955 to make a study to
determine vhether the jury should be suthorized to take a written
copy of the court's instructions into the Jjury room in civil as well
as criminal csases.

The Commission published a recommendation and study on this
subject in November 1956, See Recommendation and Study Relating to
Taking Instructions to the Jury Room, 1 Cal. L. Revision Comm'n
Reports at C-~1 (1957). A bill was introduced at the 1957 session
of the Legislature to effectuate that recommendation. However, the
Commission determined not to seek enactment of the bill because it
concluded that further study was needed of the procedural prodlems
involved in meking a copy of the court's instructions evailable to the
Jury in the jury rcom. This reccommendetion tekes intc account the
pProblems that caused the Commission to withdraw its previous recom-
mendation.
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TENTATIVE

RECOMMENDAT ION OF THE CALIFORNIA

LAW REVISION COMMISSION

relating to
TAKING INSTRUCTIONS INTO THE JURY ROOM IN CIVIL TRIALS

Section 1137 of the Penal Code authorizes the jury in a criminal trial

to take a copy of the jury instructions to the Jury room. There 1s no

similar provision for civil trials and it is uncertain whether a copy of

the instructions may be taken to the jury room in a civil trial.

Apparently, because of this uncertainty, it is not the practice to make a

copy of the imstructions available to the Jjury during its deliberations in

2

a civil case.

See Cunningham, Should Instructions Go Into the Jury Room?, 33 Cal.

2

S.B.J. 278 (1957); & Witkin, California Procedure Trials § 73 (1954).
In several civil cases it has been contended that the trial
court may not give the jury a copy of the instructions because there

is no statute authorizing it to do so. Day v. General Petroleum
Corp., 32 Cal. App.2d 220, 89 P.2d 718 (1939); Melikian v. Independent
Paper Stock Co., 8 Cal. App.2d 166, 47 P.2d 539 (1935); Fererira v.
Silvey, 38 Cal. App. 346, 176 Pac. 371 (1918). Cf. Granone v. Los
Angeles County, 231 Cal. App.2d 629, 42 Cal. Rpsr. 34 (1965); Shelton
v. Burke, 167 Cal. App.2d 507, 334 P.2d 616 (1959). 1In each of these
cases the appeliate court held that if the trial court 414 err in
sending a copy of the instructions into the jury room, the error was
net prejudicial in the particular circumstances involved. Dicta in
one case Iindicates that the practice of providing the jury with a
copy of the instructions is permissible 1f the parties expressly
consent. Fererira v. Silvey, supra.

Holbrook, A Survey of Metropoclitan Trial Courts Los Angeles Area 304

(1956).

-1-



The function of instructions i1s to guide the jury's deliberations.
In most cases the instructions are lengthy and complex, particularly
when considered from the point of view of a lay jury composed of persons
unfamiliar with either law or legal language.3 It is doubtful that the
jury, baving heerd the instructions once as given orally by the court,
can remember them in detail after retiring to the Jury room. The
availability of a copy of the instructions in the jury room would permit
the jury to refer to the instructions for & written statement of the
issues in the case and the applicable law if it wishes to do so. In
fact, in most states, the court is authorized or required to provide
the jury with a copy of the instructions.

The Commission has concluded that a copy of the imstructions should

be made available to the Jury during lts deliberations5 and reccmmends

A survey of the subjective opinions of over omne thousand jurors found
that nearly one-half of the jurors said that there was disagreement
among the members of the jury as to the meaning of the instructions.
Holbrook, A Survey of Metropolitan Trial Courts Los Angeles Area 30k

(1956).

See Appendix to this reccmmendation. See alsc 5 Busch, Law and Tactics
in Jury Trials § 723, p. 711 {1963}.

Revision of the law relating to the taking of Jury instructions into
the jury room is not a new idea. As early ss 1901, the Californis
Legislature smended Section 612 of the Code of Civil Procedure to
provide that the jury must teke all instructiocns with them into the
jury room. Cal. Stats. 1§01, Ch. 102, § 111, p. 145. The bill
containing the amendment was declared unconstitutional for technical
reasons. Lewis v. Dumne, 134 Cal. 291, 66 Pac. 478 (1901). In 1956
the California Law Revision Cormission recommended thet the law be
revised to permit the instructions to be taken to the Jury room. See
Recommendation snd Study Relating to Teking Instructions to the Jury
Room, 1 Cal. L. Revision Comm'n Reports at C-I (1951). The biil
introduced to effectunte this recommendation was withdrawn in order
to permit further study of the procedural preblem of providing the
Jury with a clean copy of the instructions.

D



that the Judicisl Council be authorized by statute to prescribe rules
governing the manner and conditions under which the court's instructions
mey be taken to the jury room in civil cases. FEstablishment of the
procedure for providing the Jjury with a copy of the instructions by
court rule rather than by statute would permit revision of the procedure
from time to time as experience under the rules demonstrates a need for
revision and would facilitate the development of alternative procedures
if the situation in particular counties requires & speclal procedure in
those countias.6

The enactment of legislation authorizing the Judicial Counecil to
adopt rules concerning the taking of imstructicns into the jury room
would reflect a legislative decision that the tsking of instructions into
the jury room in civil cases is & desirable practice. However, until the
Judicisl Council has adopted rules and they become effective, trial courts
would be authorized to permit jury instructions to go to the jury room
only in criminal trials., Nevertheless, because drafting of satisfactory
ruiles might require the solution of unanticipated problems concerning
the menner and conditicns under which Iastructions could be taken to the

Jury rocm, the recommended legilslation should be permissive rather than

mandatory.

The Commission's recommendation would be effectuated by the enactment

of the following measure:

6
The procedure for presenting proposed instructions to the court and for
giving instructions to the Jury is outlined in Sections 607a, 608,
and 609 of the Code of Civil Procedure. The form of proposed Jury
instructions is governed by the California Rules of Court. OSee
Superior Court Rule 229; Municipal Court Rule 517.

...3-



An act to add Section 612,5 to the Code of Civil Procedure relating

to taking a copy of the jury instructioms to the jury room.

The pecple of the State of California do ensct as follows:

I



Section 1. Sectilon 612.5 is added to the Code of Civil Procedure,
to read:

£12.5. The Judicial Council may adopt rules prescribing the
manner and conditions under which a copy of the court's instructicns
to the Jury in a civil trial may be or is required to be made avallable

to the jury during its deliberations.

Comment. The adoption of rules pursuant to Section 612.5 will
eliminate the uncertainty whether the court mey provide the jury with

g copy of the instructlons in & civil trial. A Study to Determine Whether

the Jury Should Be Given a Copy of the Court's Instructions to Take Into

the Jury Room, 1 Csl. L. Revision Comm'n Reports at C-Q (1957). See also

2 Witkin, California Procedure, Trials § 73 (1954); Cunningham, Should

Instructions Go Into the Jury Room?, 33 Cal. S.B.J. 278 (1957). Grancne

v. Los Angeles County, 231 Cal. App.2d 629, 42 Cal. Rptr. 34 (1965);

Shelton v. Burke, 167 Cel. App.2d 507, 334 P.2d 616 (1959); Dey v. General

Petroleum Corp., 32 Cal. App.2d 220, 89 P.2d 718 (1939); Melikien v.

Independent Paper Stock Co., 8 Cal. App.2d 166, 47 P.2d 539 (1935);

Fererira v. Silvey, 38 Cal. App. 346, 176 Pac. 371 (1918). Section 612.5

reflects a legislative decision that the taking of imstructions into the
Jury room in & cgivil trial is a desirable practice. However, until the
Judicial Council has adopted rules and they become effective, there is no
statutory authority for such practice. Cf. Fenal Code § 1137. However,
such practice would not normally result in prejudicial error. Shelton

v, Burke, 167 Cal. App.2d 507, 334 P.2d 616 (1959). This section does
not meke 1t mendatory that the Judicial Council adopt such rules nor
does it require that, if such rules are adopted, the instructions be
given to the jury in every case. The rules could, for example, make it

-



discretionary with the court in all cases or could require that the
instructions be sent into the jury room upon request of any party.

or only 1f all parties consent.
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Ala. Code tit 7, § 273 (civil & criminsl); Hart v.
State, 21 Alm, App. 621

Valley Nat'l Bank v. Witter, 58 Ariz. W9l (civil);
Rule Crim. Proc. 200 (if any are taken all must
be taken)

Ark. Stat. Ann. § 27-1732 {cilvil); Ark. Stat. Ana.
§ 43-2138 (criminal}

Cal, Penal Code § 1137

Rule Civ. Proc. 51; Rule Crim. Proc. 30

Rule Crim. Proc. 1.400
Chattahoochee Brick Co. v. Sullivan, 86 Ga. 50

Idsho Code Ann. § 10-206 {civil); Idaho Code Ann.
§ 19-2203 (criminal)

I11. Stat. Aon. Ch. 110, § 67 (civil); IlLl. Stat.
Ann. Ch. 110A, § 451 (crimipal)

Smith v. McMillen, 19 Ind. 391; Jones v. Austiin,
26 Ind. App. 399, 405-08 {civil); Hall v. State,
8 Ind. 439 (criminal). But see 33 Ind. L. J.
96 (1957).

Rule Civ. Proc. 198, Iowa Code § 784.1 (criminal)

Clark v. Brady, 126 Kan. 59 {civil); State v. Bennington,

bls Kan. 583
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State v. Strachner; 190 La. W57 (criminal)

Rule Civ. Proc. 558, Rule Crim. Proc. 757

Behrendt v. Wiicox, 277 Mich. 232 (requested by
Jury}

Miss. Code Ann. § 1530 (both)

: Mo. Rev. Stat. § 510,300; Rule Civ. Proc. 70.01

fivil); State v. Colson, 325 Mo. 510 (criminal)

| Hammond v. Foster, & Mont, 421, 433 (if any are

given all must be given)}

| Langworthy v. Connelly, il Neb. 3%0 (by implication);
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Rule Civ. Proc. 51; Nev. Comp. Lawe § 175.4L41 {criminsl

N.M. Stat. Ann. §§ 21-8-23 (civil), k1-11-12 (criminal)
(upon request of either perty); Rule Civ. Proc. 5la

People v. Monat, 200 R.Y. 308 (semble: part of charge
given to Jury at its request and without objectlon

by parties)

N.C. Gen. Stat. Ann, § 1-182 (if instructions are in
writing and if requested by either party)(both)

N.D. Rev. Code 29-220k; Rule Civ. Proc. 5la {civil);
K.D. Rev. Code § 29=-2131(1f in writing){criminal}

Ohio Rev, Code Ann. §§ 2315.01 {civil); &45.10
{criminal)
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Lovenstein v. Holmes, 40 Okia 33,37 (civil);
Okle. Stat. tit. 22, § 893 {criminal)

Ore. Rev. Stat., §§ 17.255 {civil), 136.330 {criminal

8.D. Code §§ 33.1317 (civil), 34,3654 {criminal)

Tenn. Code Ann. § #0-2516

Rule Civ. Proc. 36.18; Rule Crim. Proc. €71

Rule Civ. Proc. 47(m); Utah Code Ann.§ T7-32-2
{criminal}

Bowles v. Commonwealth, 103 Va. Bl16 (dictum)

Rule Civ. Proc. 51; State v. Hart, 175 P.2d 9k
{criminal}

kule Civ. Proc. 51 {consent of all parties); State
v. Stover, 64 W. va. 668, 671 {dictum)(crimine

Wood v. Aldrich, 25 Wisc. 695 (clvil}); Loew v. litate
60 Wise. 559 (dictum){criminal)

Wyo. Stat. Ann. § 7-228
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