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INVERSE CONDEMNATION: UNINTENDED PUYSICAL DAMAGE

Arvo Van Alstyne

Professor of Law

University of Utah

The law of inverse condemnation liability of public entities
for uniannded pbysical injuries to private property is entangled in
a complex web of doctrinal threada.l The stark constitutional mandate
that just compensation be paid when private property is "damaged”" for
public use2 has induced courts, for want of more precise guidance, to in-
voke analogles drawn from the law of torts and property as keys to liability
gg;,ggg;a The decisional law contains numerous allusions to concepts of
'huisance“,ﬁ "trespass",” and “nagligence“,6 as well as to notions of strict
liability without fault;7 seldom do judicial opinions seek to reconcile
the divergent approaches. The need for greater uniformity, consistency,
and predictability is particularly pressing in the physical damege cases,
for they comprise the single most significant class of inverse condem-
nation claims, whether measured numerically or in terms of the msgnitude
of potential lisbilities. Clarification would alasec be desirable to
mark the borderline between the presently overlapping, and hence confusing,
rules governing governmental tort and inverse condemnation liahilitiea.s
Analysis of typical inverse condemnation claims based on unintended

tangible property damsge will be facilitated by preliminary review of
four major strands of doctrinal development: (1) Inverse liability with-
out fault, {(2) Fault as a basis of inverse liability, (3) The doctrine

of “"damnum absque injuria". (4) The significance of private law in the

adjudication of inverse liability claims.
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A. Inverse Liability Without'Fault"

In 1956, a major landslide occurred in the Portuguese Bend area
of Los Angeles County, triggered by the pressure exerted by substantial
earth fills deposited by the County in the course of extending a county
road through the area. Over five million dollars in residential and re-
lated improvements were destroyed by the slide. Although it was known
to the County that the surface area overlay a prehistoric slide, competent
geological studies had concluded that the land had stabilized and further.
slides were not reasonably to be expected. In a suit againat the
County for damages, findings werae specifically made to the effectthat
there was no negligence or other wrongful conduct or omission on the part
of the defendant; plaintiffs, however, were awarded judgment on the
basis of inverse condemmation. This Judgment was affirmed on apﬁéal

by the falifornia Supreme Court in Albers v, County of Los Anggles.g

Albers thus reconfirmed the previously announced, but often for-
gotten, principle that liability may exist on inverse condemmation grounds
in the absence of fault, Reviewing the prior decisions, the court pointed
out that the California courts, from the earliest casel® interpreting the
"or damaged" clause added to California's constitutional eminent domain
provision in 18?9,ll had repeatedly held public entities liable for fore-
seeab1e12 physical damages caused by a public improvement project under-
taken for public use, whether the work was done carefully or negligently.l3
The preblem before the court in Albers wes then explicitly stated in

these terms:14
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The issue is how should this court, as a matter of
interpretation and policy, construe article I, section 14,

- of the Constitution in its application to any case where
actual physical damage is proximately caused to real property,
neither Intentionally nor negligently, but is the proximate
result of the construction of a public work deliberately
planned and carried out by the public agency, where if the
damage had been foreseen it would render the public agency
liable.

The conclusion announced was that, in general, "any physical injury
to real property proximately caused by the improvement as deliberately
designed and constructed is compenssble under article I, section 14,
of our Constitution whether foreseeable or not."5

This conclusion was supported, in the Court's view, by relevant
policy considerations: 8

, The following factors are important. First, the damage

to this property, if reasonably foreseeable, would have entitled
the owners to compensation. Second, the likelihood of public
works not being engaged in because of unseen and unforeseeable
possible direct physical damage to real property is remote.
Third, the property owners did suffer direct physical damage to
their properties as the proximate result of the work as deli-
berately planned and carried out. Fourth, the cost of such
damage can better be absorbed, and with infinitely less hardship,
by the taxpayers as a whole than by the owners of the individual
parcels damaged. Fifth, . . . 'the owner of the damaged pro-
perty if uncompensated would contribute more than his proper share
to the public undertaking, *

A close reading of the Albers opinion indicates that the rule an-
nounced is not as favorable to inverse lability as might appear at first
glance. It is clearly not a blanket acceptance of strict liability

Lod
without fé:ult.17

Three important qualifications are indicated. First,
Albers supports liability absent foreseeability of injury (i.e., without
fault) only when inverse liability would obtain on the same facts plus

foreseeability (i.e., plus fault). Secondly, the rule is limited to
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instances of “direct physical damage". And, finally, the damage must
be "proximately caused" by the public improvement as deéigned and comgm, .,
étructed,

The first of these qualifications assumes that inverse liability
ofdinarily exists-but not invariablyls- where fault is established. The
nature of the "fault" reférred to, and thus the dimensions of inverse
1iability under Albers where fault is hot present, are rooted in de-
cisional law that is less than crystal clear. It appears, however, that
significant kinds of government projects which ultimately, whether
foreseeably or noﬁ, produce damage to private property may be undertaken
without risk of inverse liability. The Albers opinion explicitly withholds
11ability, for example, when the public entity's conduct is legally
privileged, either under ordinary property law principles or as a non-
cﬁmpénsable exercise of the police power.l®

The second qualification limits the Albérs approach to "direct
physical damage", thereby excluding instances of non-physical "consequen-

20 ppe terms, ''direct”" and "physical”, in this context,

tial" damages.
appear to connote a "definite physical injury to land or an invasion
of it cognizable to the senses, depreclating its market value".21 The
cases relied on in Albers, for example, involve structural intury to

buildings,22 erosion of the banks of a ntream,23 waterlogging of agricul-

tural land by seepage from a leaking irrigation canal,24 and flooding

and deposit of mud and silt by an overflowing river;zs The opinion indicates

that non-physical losses, such as decreased business profits or diminu-
tion of property values due to diversion of traffic or circuity of travel

resulting from a public improvement, are not recoverable under this
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rationale.26

The third gualification - requiring that the damage be
proximately caused by the public improvement as designed and
constructed - involves a troublesome conceptual premise.

When the defendant's wrongful act.Or omission does not dir-
ectly produce the injury complained of, California tort law
generally refers to foreseeability of injury as the test

of whether the act or omission is sufficiently "proximate"
that liability may attach.27 Recognizing that "cause-in-
fact" may, in strict logic, be traced in an endless chain

of cause and effect relationships to exceedingly remote
evants, the reaeonable foreseeability test is regarded as

2 useful mechanism for confining tort liability within rational
limits.28 put the premise of the Albers decision is that
neither the harmful consequences of the County's road building
project nor the intervening landslide which produced them
were foreseeable; the landslide damage was compensable even
though wholly unexpected and unforeseeable, and the result.

of a reasonably formulated and carefully executed plan of
construction. Manifestly, the term "proximate cause” must
have a special meaning in this context,

Although no decision has been found analyzing in
depth the proximate cause concept where inverse liability ob-

tains without fault, the language of several opinions auggests
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that it requires a convincing showing of a substantiél cause-
and-effect relationship which excludes the probability that
other forces alone produced the injury.29 For example,
the decisions sometimes speak of the damage in such cases as
being actionable if i£ is the "necessary or proﬁable result®
of the impx)vement,30 or if "the immediate, direct, and
necessary effect" thereof was to produce the d#mage.31
Proof that the injurious consequences followed in the normal
course of subsequent events, and were predominantly produced
by the improvement, seems to be the focus of the judicial
inquiry.32

The opinion in Albers rejects foreseeability as an
element of the public entity's duty to pay just compensation
when its improvement project directly sets in motion the
natural forces {i.e., landslide) that produce a damaging
of private property. Foreseeability may still be a signi-
ficant operative factor in determining liability in other types
of cases, however, such as cases in which independently gener-
ated forces, not induced by the entity's actions, contribute
to the injury. For example, the mnstruction by a public
entity of a culvert through a highway embankment is, by
hypothesis, the result of foresight that flooding is likely

to occur in the absence of suitable drainage. If the culvert
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proves to be of insufficient capacity during normally
foreseeable storms, inverse liability obtains because the
fiooding, as a foreseeable conseguence of the project, was
proximately caused by the inherently defective design of the
culvert.33 But if at the same location flodling is pro-
duced by insufficiency of the culvert to dispose of the
runoff of a storm of unprecedented and extraordinary size
beyond the scope of human foresight, the project is re-
garded as not the proximate cause of damage that would not
have resulted under predictable conditions.3%
The intervening force, in other words, cuts off and super-
sedes the original chain of causation; if the public im-
provement was planned and contructed in a manner reasonably
sufficient to cope with foreseeable conditions without causing
private damage, the public entity should not be held res-
ponsible for damage that results from actual conditions
beyond human foresight.35

Albers, under this analysis, is not inconsistent with
the "act of God" cases. In Albers, the county road project
was planned and constructed with reascnable care in light of
all foreseeable future conditions; yet, due to unforeseeable
circumstances, the project directly set in motion, and thereby

substantially caused, the Property damage for which compen-
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sation was sought. Liability was thus imposed, since, for
the policy reasons summarized in the courtls opinion, the

just compensation clause supports and requires'that result
where a direct causal connection between a public project and
private property damage is established. 1In the "act of

God" cases, however, the direct causal connection is broken
by the intervention of an unforeseeable force of nature which,
in itself, was not set in motion or produced by the entity's
improvement undertaking. Absent causation, compensation

is not required. But, to the extent that the intervention

of independent natural forces is reasonably foreseeable,

the entity’'s failure to incorporate adequate safeguards for
private property into the improvement plan remains a
proximate, although concurrent, cause of the resulting damage

ard thus a basis of inverse liability.
B. Fault as a Basis of Inverse Liability

Most of the pre-Albers decisions in California sustain-
ing inverse liability for unintended physical injury to pro-
perty are predicated expressly on a fault rationale grounded
upon foreseeability of damage as a consequance of the con-
struction or operation of the public project as deliberately

planned.36 On the other hand, a substantial number of
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contemporaneous decisions seemingly affirm the proposi-

tion that negligence is not a material consideration if,

in fact, a taking or damaging for public use has occurred.37
This apparent inconsistency of basic doctrine, however,
appears to be reconcilable.

The key to understanding of the cases, it is believed,
is the fact that negligance is only a particular kind of
fault. what the courts appear to be saying, although somewhat
inexactly perhaps, is that it is not necessary to inguire
into the exact nature or quality of the fault upon which
inverse liability is predicated, where the facts demonstrate
that some form of actionable fault does exist.>S When the
probability of resulting damage is reascnably foreseeable,
the adoption and non-negligent execution of a risk-prone
plan of public improvement can rationally be deemed, with
certain exceptions to be discussed, either Gﬂ negligence in
adopting aﬁ inherently defective plan, or in failing to
modify it or incorporate reasonable safeguards to prevent

the anticipated damage,39

(b) negligent "failure to ap-
preciate the probability that, functioning as deliberately
conceived, the public improvement . . . would result in some

damage to private property£'4o (¢) "intentional" infliction

of the damage, by deliberate adoption of the defective plan
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with knowledge that damage was a probable resutt, 4l or

(d) inclusion in the plan, whether negligently or deliberately,
of features that violate a recognized legal duty which the
public entity, like private persons similarly situated,
owes to neighboring ocwrersas a matter of property law, %2
But, in each instance, it is not materially significant
whether the "inherently wrong" plan43 was the product of
inadvertence, negligent conduct, or deliberation, for the
same result -- inverse liability --- follows in any event,
absent & sufficient showing of legal justification for
infliction of the harm.

Some form of fault is thus a conspicuocus characteristic
of inverse liability under California law. The Albers
decision does not purport to change this general approach
or to reject entirely the frequently expressed position that
a public entity defendant "is not absclutely liable"44
under the just compensation clause irrespective of its
involvement in the plaintiff's damage. It merely recog-
nizes an additional occasion for inverse liability by holding
that lack of foreseeability does not preclude recovery for
directly caused physical property damage which would have
been recoverable under a fault rationale had that damage

been foreseeable. 1In effect under Albers, fault is judged
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by hindsight rather than by foresight4>

C. Damnum Absque Injuria

Two lires of California decisions recognize that ?
public entities are privileged, in certain situations, to
inflict physical damage upon private property for a public
purpose without incurring inverse liability. 1In effect, these
cases establish two judicially created exceptions to the other-
w;se unqualified language of the constitutional command that
just compensation be paid.

(1) The "police power" cases. In sustaining the lia-

bility of Los Angeles County for landslide damage in the
Albers case, the Sqreme Court explicitly distinguished
“cases . . . like Gray v. Reclamation District No. 1500

[}

. . where the court held the damage noncompensable be-

cause inflicted in the pmw per exercise of the police power."46
In g;gx,47 plaintiffs' lands were threatened with tempor-
ary inundation from Sacramento Rivef’flood waters which, due
to a partially completed system of levees being built by

the defendant reclamation district, would be prevented

from continuing, as in the past, to spread out harmlessly

over lower lands leaving plaintiffs' property unharmed.

In reversing an injunction against the maintenance of
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the levees, the court concluded that any damage sustained
by plaintiffs would be the consequence of a proper exercise
of the police power for which the district was not liable.?8
As an independent alternative ground of decision, it was
determined that construction of the district's léevees con-
stituted the exercise of a legal right to protect the dis-
trict's lands against the "common enemy" of escaping flood
waters, and for that reason also was noncompensable.49
The latter ground alone adeguately supported the result on
appeal; but the opinion discusses, at some length, the
scope of the "police power" rationale.

Briefly summarized, Gray reasons that (1) governmental
flood control, navigational improvement, and reclamation

work is "referable to the police power";50

{2) damage re-
sulting from a legitimate exercise of the police power
is noncompensable, provided the "proper limits" of that

power have not been exceeded:Sl

and (3) the balance of
interests relating to the facts at hand required the con-
clusion that the damage in question was noncompensable
under this test.52 The factual elements cited as persua-
sive of this conclusion included the temporary nature of the

flooding complained of; the fact that future flooding would

be eliminated as soon as the balance of the project was
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completed; the availability to plaintiffs of the right of
self-protection under the "common enemy" rule; the "vast
magnitude and importance" of the flood control project
to the state as a whole; and the fact thatplaintiffs,
like other landowners within the project area, would de-
rive substantial long-term benefits from the abatement
of flood damage and improvement of navigation which com-
Pletion of the project would assure, >3

Manifestly, Gray does not stand for the proposition that
Property damage caused by a public improvement based upon

the police power is necessarily damnum absque injuria.

It suggests, at most, that judicial classification of the
project as an exercise of the "police power" adds persuasive-
ness to the public interest which must be weighed against
private detriment in adjudicating compensabi lity. The

very term, "police power", is inherently undefinable in

any event:54

its semantic role in the present context is to
serve as a shorthand expression denoting the assertion of
governmental power to advance public health, safety, and
welfare in a gqualitatively substantial sense. The interests
represented by these public objectives simply outweighed
those asserted by the property owners in Gray. Unfor-

55

tunately, loose language in the opinion, when taken
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out of context, fails to convey a correct impression of
the actual holding, a defect alsc perpetuated by scme
later decisions fully reconcilable on their facts.s6

The implications of the "police power" exception were
subjected to thorough reconsideration by the Supreme Court

57 The factual context was

some twenty-five years later.
quite different, however. Property owners were seeking
inverse recovery for losses of property values (i.e.,
non-physical damage) allegedly caused by highway improve-
ments. Defendant public entities, relying upcen dicta in
Gray and its progeny, sought refuge in the doctrine that
losses caused by an exercise of the police power: were
damnum absque injuria. The argument was rejected on the
facts before the court, although the continued vitality

of the doctrine as properly conceived, was reaffirmed, »
The police power, said the court, "generally ... operates
in the field of regulation, excepttpossibly in some cases
of emergency. . . "8  The constitutional guarantee of

the just compensation clause would be vitiated by a broader
view; hence, 'the police power doctrine cannot he invokeé

in the taking or damaging of private property in the con-
struction of a public improvement where no emergency

exists."3? This verbal equivalency of "emergency" and
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"police power" is not inconsistent with the interest-
balancing approach taken in Gray. It treats governmental
action to cope with emergencies as entitled to judicial
preference, although not necessarily controlling sig-
nificance, in the interest-balancing process.

This judicial restatement of the police power theory
was reaffirmed, and directly applied, in the 1944 decision
in House v. Los Angeles County Flood Control District.60
Physical damage attributed to levee improvements along the s
Los Angeles River, whigh allegedly caused flooding and
erosion of plaintiff's land, was held, on demurrer, to be
recoverable in inverse condemnation. The court again
cautioned that private property damage may be noncompensable
when inflicted by government “"under the pressure of public
necessity and to avert public peril",61 But plaintiff
had alleged that the improvements in gquestion were con-
structed negligently, pursuant to a plan which was con-
trary to good engineering practice. Accordingly, under the
pleadings, it appeared that "defendant district, with
time to exercise a deliberate choice of action in the
manner of its installation of the river improvements, fol-

lowed a plan 'inherently wrong' and thereby caused needless

damage” to plaintiff's property.62 Needless damage,
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however, is not damage required by the public necessity that
motivates the exercise of the police power. Thus, a
cause of action for inverse condemnation was stated since
"the principles of nonliability and damnum absque injuria
are not applicable when, in the exercise of the pelice
power, private, personal and property rights are inter-
fered with, injured or impaired in a manner or by & means,
or to an extent that is not reascnably necessary to serve
a public purpose for the general welfare, "63

The House approach has been consistently followed in
later decisions. fThus, in the absence of a compelling
emergency, the police power doctrine will not shield a public
entity from inverse liability where physical damage to
pPrivate property could have been avoided by proper de-
sign, planning, construction and maintenance of the im-

64 The kind of emergency which will preclude

provement.
inverse liability is, moreover, narrowly circumscribed.
Illustrations given in the House opinion itself are

limited to “the demolition of all or parts of buildings

to prevent the spread of conflagration or the-destruction
of diseased animals, of rotten fruit, or infected trees where

life or health is jeopardized."®3 1n the generality of

situations within the purview of the present article, it
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seems evident that the police power exception is of ne-
gligible significance.

(k) The "legal right" cases. A second justification

for denying compensation for physical damage caused by
public improvements is adduwced from analogies to private
law. When a private person would be legally privileged to
inflict like damage without tort liability. a public
entity may do soc without obligation to pay just com-
pensation.66 By hypothesis, such damage does not con-
stitute the violation of any right possessed by the in-
jured party.67 This rule, which is reaffirmed in Albers,68
has been applied to deny inverse liability in a variety
of situations. Ecamples include cases involving damages
caugsed by public improvements designed to accelerate the
flow of a natural watercourse,69 control the overflow

and spread of floocd walte::'z-:,.‘?0

and collect and discharge
surface storm waters through natural drainage channels.Tl
The rationale of these "legal right" cases, however,
does not imply that the absence of a cause of action against
a private person necessarily or invariably precludes a
claim for inverse compensation against the state. Broad

statements in several decisions, purporting to so declare,

were expressly disapproved in the Albers case as stating
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the rule "much more broadly than reqguired by the facts." 72

The holding of:liability in Albers, in fact, was expressly
based upon the assumption that a private person in the
position of the defendant county would not be liable,’3
That assumed result, however, was based on findings of
fact that denied the existence of fault, a normal pre-
reguisite to private tort liability in all but certain
exceptional situations.74 It was not based on the pre-
mise -~ which is at the root of the "legal right" cases --
that the defendant was legally privileged to inflict the
particular injury. The court's conclusion in Albers
thus represents an interpretation of the just compensation
clause of the constitution as imposing a broader range of
public responsibility than the law of private torts.

D. Private Law as a Basis of Inverse Liability

The private law analogy supporting the "legal right"
cases has a reverse side. Inverse liability of public
entities has often been sustained on the ground that the
entity breached a legal duty, derived from private law.
which it owed to the plaintiff.75 For example, a private
person is under a duty to refrain from obstructing a nat-
ural stream so as to divert it upon his neighbor's lands.’6

Correspondingly, a public entity that obstructs or diverts
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& stream may be liable in inverse condemnation for the re-
sulting damages.77 Moreover, even when the entity is en-
gaged in privileged conduct, such as the erection of
pProtective works against flood waters, it like private
persons, must act reasonably and non-negligently to
escape liability.78

Use of private legal concepts as a framework for
resolving inverse condemnation claims is a reflection,
in part, of the judicial expansion of inverse condemnation
as a means for avoiding the digcredited doctrine of
sovereign tort immunity.79 The constitutional mandate to
pay just compensation when private property is "damaged
for public use" provides a strong and ready peg upon which
to hang a cloak of liability despite a claim of govern-
mental immunity. But the need to establish ratiocnal
limits to the apparently ungualified constitutional man-
date suggests the usefulness of rules of law limiting pri-
vate tort liability as analogues for denying inverse ljabi-
lity in similar situations. Not unexpectedly, then, in-
verse condemnation came to be thought:of as merely a waiver
of governmental immanity, as a self-executing remedy which
the injured property owner would not otherwise have against

the state and its agencies.80 A- the edifice of govern-
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mental immunity began to crumble beneath the weight of
exceptions admitted by judicial decisions and occasional
legislation, a congsiderable degree of overlapping of
inverse and non-immune tort liabilities became common-
place.81 Plaintiffs often sued alternatively on inverse
and tort theories, with considerable success 82 thereby
confirming the notion that inverse condemnation was merely
a remedy to enforce substantive standardF found in the law
of private torts.

The Albers decision. of course, qualified this con-
ception, reaffirming the original position that inverse
liability has an independent substantive content which
obtains even when private tort liability does not. 83
Shortly before Albers, moreover, the underlying premise
of the remedy approach had been largely removed by the

84 In California, as

final demise of sovereign immunity.
in a number of other states, the old immunity rule has now
been supplanted by a comprehensive statutory system of
governmentai tort liability that is in certain respects
broader and in other respects narrower than its private coun-
terparts.85 As a result, to the extent that the legal prin-
ciples applied in inverse condemnation litigation remain

tied to private tort law analogies, a significant incongruity

and source of confusion can be observed between the scope
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of governmental tort and inverse liabilities. A cons-
picuocus illustration relates to defects in the plan or
design of public improvements, which on private law prin-
ciples have been held in the past to support inverse lia-
bility,86 but which, under present statutory provisions,

ordinarily provide no basis for statutory tort liability.87

II. Scope of Inverse Liability: The Experience

The interweaving of thé different theoretical strands
that make up the tapestry of inverse condemnation law is
best revealed by a closer examination of the decisional
pattern. For convenience, the cases are here grouped in
four categories having similar factual characteristics.
First, the water damage cases, probably the single most
prolific source of inverse litigation, are examined.
Second are cases dealing with physical disturbance of site
stability by landslides, loss of lateral support. and like
causes. The third group involves physical deprivation
of advantageous conditions associated with land cwner-
ship, such as loss of water supply, annual accretions,
or potability of water {i.e., water pollution). Finally,
decisions relating to miscellaneous forms of temporary

oxr “one-time" physical injury to property are reviewed.
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A. Water Damage

A significant feature of the inverse condemnation de-~
cisions dealing with property damage caused by water --
whether it be damage due to flooding, soaking. silting,
erosion, or hydraulic force -- is the tendency of the
courts to rely upon rules of private water law. Although
the facts do not always lend themselves to this approach,
inverse liability of public agencies is determined in the
main by the peculiarities of private law rules govern-
ing interference with "surface waters", "flood waters",
and "stream waters".88 rThe judicial disposition to thus
blend the complex rules of water law with those govern-
ing inverse liability is ordinarily defended on the ground
that public entities. in the management and control of
their property, should not be subjected to different or
more onerous rules of liability than private persons
similarly situated.8? A review of the cases however, sug-
gests that treating public agencies as if they were private
individuals, for the purpose of applying rules of water law,
has often proved unsatisfactory and confﬁsing. In a
number of situations, therefore, the courts have departed
from the strict letter of the private rules where over-

riding policy reasons have been perceived for according
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special treatment to public agencies.

(1) Surface water. Water which is “"diffused over the

surface of the land, or contained in depressions therein,
and resulting from rain, snow. or which rises to the surface
in eprings" is classified as surface water.2° Private
liability for interference with surface water is governed
by a wide range of diverse rules throughout the United
States, each replete with its own variations.gl The
so-called common law or “common enemy" doctrine accepted
in many states, under which each landowner is privileged
to fend off surface waters as he sees fit, without regard
to the consequences for his neighbors. has generally
been rejected by california decisions.92 Instead. the
“civil law rule", which recognizes a servitude of natural
drainage as between adjoining landg and postulates liability
for interference therewith, has been the traditional Calif-
ornia approach, in cases involving private 1itigant593
as well as in inverse condemnation actions.?? Under this
rule, the duty of both upper and lower landowners is to leave
the flow of surface water undisturbed.

In the recent important decision in Keys v. Romley, 95

the Supreme Court, after careful reconsideration of the com-

peting rules and their supporting policies, reaffirmed
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California's acceptance of the civil law rule. This rule,
the court observed, was consistent with the normal ex-
pectation that buyers should take land subject to the
burdens of natural drainage; it also had the advantage
of greater predictability and correspondingly diminished
dpportunity for contests than the common law rule. On
the other hand, a rigid applimtion of the civil law rule
might inhibit property development, since improvements would
frequently cauée a change in the drainage pattern and thus
incur potential liability, especially in urban areas. The
court concluded, therefore, that the application of the
¢ivil law rule must be governed by a test of reasonable-
ness, judged in light of the circumstances of each case.
"No party, whethér'an upper or a lower landowner, may
act arbitrarily and unréasonably in his relations with
other landowners and still be immunized from all liability.gE
Under this modified civil law rule, the issue of
reasonableness is "a question of fact to be determined in
each case upon a consideration of all the relevant cir-
cumstances . . . ."97 Factors to be taken into account
include extent of the damage, foreseeability of the
harm, the actor's purpose or motive, and relative utility

of the actor's conduct as compared to the gravity of the
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harm caused by his alteration of surface water flow.
28
In this balancing of interests, said the court,

If the weight is on the side of him who alters

the natural watercourse, then he has acted rea-

sonably and without liability; if the harm to the

lower landowner is unreasonably severe, then

the economic costs incident to the expulsion of

surface waters must be borne by the upper owner

whose development caused the damage. If the

facts should indicate both parties conducted

themselves reascnably, then courts are bound

by our well-settled civil law rule and the up-

per landowner who changed the drainage pattern

is liable for the resulting injuries .

Although the Keys decision involved only private
landowrers, it presumably affects public entities as well,
since inverse liability based on interference with surface
waters have generally been resolved in the past by a
relatively strict application of the civil law rule.
Obstructing the flow of surface waters by a2 street improve-
ment and thereby causing flooding of lands that other-
wise would not have been injured has been held actionable
on this ratipnale.99 A public entity that gathered sur-
face waters together and discharged them upon lower lands
with increased volume or velocity by a drainage system
which did not conform to the natural drainage pattern
was likewise liable.100 Similarly, public entities have

been held not privileged to collect surface waters by paving

of streets and, without providing adequate drains, conduct
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them to a low point where they are cast in unusual guan-

tities upon private property that would otherwise not
be flooded.l01 But if the gathered waters were dis-
charged into a natural watercourse that was their normal
means of drainage, lower owners injured because the
channel was inadequate to handle the increased flow
were held to have no recaurse.w2

The courts generally applied the civil law rule in
a somewhat mechanical manner, apparently without weigh-
ing the competing interests identified as relevant to the
new rule of reason. It is possible that different re-~
sults might have been reached had the balanecing process
been used. For example, the construction of a drainage
system by an upper improver that discharges surface waters
upon adjoining property in a concentrated stream, where
no other feasible alternative is available, may be rea-
sonable and, if relatively slight harm results, non-
compensable under the rule in Keys v. Romlgg.1°3 Con-
versely, the gathering of surface waters into a system of
impervious storm drains which follow natural drainage
routes may result in greatly increased volume, velocity,

and concentration of water, and thus may constitute an

unreasonable method for disposing of such water when
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weighed against the seriousness of the resulting harm

to lower landowners whose property is damaged as a resulé?4
The inverse condemnation cases decided prior to

Keys were not entirely consistent, however; some of them

departed somewhat from the strict letter of the civil

law rule. For example, a few decisions advanced the

view that interferences with the flow of surface waters

would not be a basis of inverse liability where the

obstruction was erected in the exercise of the police

power.los Other like decisions, reflecting judicial

concern that development of an adequate system of

public streets and highways not be deterred, 196 tended

to relieve public entities from liability for blocking

the ordinary discharge of surface waters by the grading

and paving of streets, with resulting flooding of lands

below street grade.l07 These decisions seem to imply

a judicial balancing of interests, similar to the process

required by the Keys case, but with the results formulated

in different terminology.l96 The label, "police power",

for example, assimilates value judgments regarding the

importance and social merit of the particular governmental

conduct which would be appropriate under the Keys test.
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It is thus possible to speculate that the Keys
decision may not have fully impaired the authority of all
of the earlier surface water decisions; but such con-
jecture is a flimsy basis for prediction. Tt is probable,
however, that future cases in this area will be resolved
by a balancing of interests rather than by mechanical
application of arbitrary rules. fThe principal uncertain-
ﬁies appears to revolve around the degree of weight that
will be judicially assigned to the public interest ob-
Jectives behind governmental improvement projects, and the
extent to which the courts will undertake review of the
reasonableness of the governmental plan or design which
exposed the owner's land to the risk of surface water
damage.lo9

{2) Flood water. "It is well established," said
Justice Traynor in a leading mse, "that the flood waters
of a natural watercourse are a common enemy against which
the owner of land subject to overflow by those waters may
protect his land by the erection of defensive barriers,

and that he is not liable for damage caused to lower and

P e

adjoining lands by the exclusion of the flood waters from

H
s
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his own property, even though the damage to other lands

in increased therehy."ll0 Governmental entities acting




for landowners in a particular area may likewise provide flood pro-
tection against the common enemy without incurring inverse liability

for resulting damages.lll

For the purpcose of applying this rule,
flood waters are deemed the extraordinary overflow of rivers and
streams.112 Although the terms normally refers to waters overflow=-
ing the natural banks of a river, artifiedal banks or levees main-
tained over a substantial period of time are treated as natural banks
vhere a aonmmunity of property owners, in reliance upon their con-
tinued existence, has conformed thereto in its land=-use activities
and inrthe construction of improvements.ll3

The "common enemy" rule reflects judicial apprehension that
property development would be stifled unless an individualistic
view were taken by the law. "Not tc permit an upper landowner to
protect his land against the stream would be in many instances to
destroy the possibility of making the land available for improve=
ment or settlement and condemn it to sterility and vacancy."l14
The ruie taken literally, contemplates that each landowner has a
reciprocal right to protect his own land, without regard for the cone
sequences which his acts way visit upon others; but, conversely, no
landowner may stereotype the condition of the river by erecting
flood barriers adequate for the moment, and thereby prevent others
from later putting up levees of their own that raise the water

level and thus make the former works insufficient.ld> An imee

portant corollary of the rule recognizes that no liability is




)

(M

=30=

incurred merely because flood control improvements do not provide
protection to all property owners.116 The state, in undertaking to
control floods, does not become an insurer of the protected 1ands;ll?
2ngd theirare practical limits to the degree of protection that

can be provided.ll8 In effect, the law recognizes that some de-
gree of flood protection is better than none.

The "common enemy" rule, however, is not applied as an un~
Mmited rule of privileged self~helps MiAdful of thé‘enormnu;
damage~producing potential of defective public flood control
Pevkelathe ourts have fledistad that public agencies must act rea=-
sonably In the development of eenstruction and operational plans
s@ as to avoid unnecessary damage to private property-llg Rea=
ssnableness, in this context, is not entirely a matter of negligence,
but represents a balancing of public need against the gravity of
prdvate hatme??® 1In an imninent emergency, for example, a reductien
in stream Jeyel by the delibervate flooding of unimproved private
lands in ovder to prevent substantial and widespread destruction
of the entire gommunity by otherwise uncontroiled flood waters may
be regarded as a reasonable, and thus noncompensable, exercise

121 But a permanent system of flood control that

of the pelice power.
deliberately incorporates a known substantial risk of overflow of
flood waters upon private property that in the absence of the im=
prevements would not be harmed exceeds "the humane limits of the

police power” and constitutes a compensable taking of an easement

AR
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for flowage.122

The "common enemy" rule likewise does not
permit a public entity to establish.a system of improve-
ments designed to divert both actual flood waters and
natural stream waters out of their natural channel upon
property that would not otherwise have been inundated,l23
It is also settled that flood control improvements which
are designed or operated in accordance with a nagligently
conceived plan that causes damage to private
property while functioning as deliberately conceived,
are a basis of inverse liability even though their object
is to control the “"common enemy” of flood waters.124

The noticeable judicial tendency to reject an
unqualified application of the "common enemy" rule may
be attributed, in part, to the difficulty of making a sharp
factual distinction between flood waters and other waters.
For example, when a watercourse which has been iﬁproved
by flood control measures overflows, it is not always an
easgy matter to decide whether the flooding resulted from
legally privileged efforts to repel the "common enemy"
or from an unprivileged diversion of natural stream wat:i?
Mofeover. in the well—known Archer casge, the prevailing
opinion explicitly predicates denial of liabil;ty for
d&ﬁnstteam f;ooding upon the privilege of upstream owners

to deposit gathered surface waters into natural water-

courses; later decisions, however, have explained@ Archer
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as a case of non-liability under the “common enemy"
rile governing flood waters.lzsﬁut, apart from difficulties
or classification, the trend also appears to represent a
judicial conviction that the “"common enemy" rule, un-
modified by a test of reasonable conduct, would be an
unacceptable basis for arbitrary disruption of ratiocnally
grounded expectations of private property owners.as a
consequence of governmental projects the magnitude of
which far exceeds the scope of flood protection works
:easonably to be anticipated at the hands of neighbo:ing

private 1andowners."127
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It Is generally reallzed that a strict and ilteral assertion of
the rule, as applled to government flood control projects, could
well be dlsastrous to ﬁrlvate interests; accordingly, It has been
sa}d, "No court has ever so abused the 'common enemy! doctrine as
to constitute Tt the common enemy of the ripar]an owner;"]zs
FInaily; the modarn approach appears to accept thé fact that a
rational ordering of duties and 1labilitles with respect to flood
waters s better achieved by the halanclng of Interests represented
In the varylng clrcumstances of Indlvidual cases than by a more
flgld and Inflexible appllcation of defined property rlghts.lzgi
(3) Stream water. The prevalence of natural watercours'es130

makes 1t inevitable that public Improvements wlll affect tﬁé fiow of
stream waters In a varfety of clrcumstances, causing flooding and
erosion to private property. While early cases intlmatad that such
conseduencas did not amount to a constltutlonal ”taklng,"131
It Is now accepted that Injdr[es of thls kind, where shdwn to have
been caused by public Impr::;ﬂ\.l'enwr:ts,]32 can amount to a ''damaging'
for which Just compensatlion must be pald.133 The declisions appear
to d!stingulsh batween governmental i(mprovements ,eia; dei?glodiy
divert stream waters onto prilvate lands, Improvements that obstruct
the stream and thus result In overflow and flooding of private lands,
and those that merely change the force or direction of the current
with resultlng eroslon of channel banks.

As a rﬁle, "when waters are dlverted by a publlc Improvement from
a8 natural watercourse onto adjoinlﬁg lands the {pubitc} agency is
ilasie for the damage to or appropriatlon of such lands where such
diversion was the necessary or probable result even though no
negligence couid be attributed to the installatlon of the lmprovementflah

In Such cases, the private property "Is as much taken or damaged for
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a publlc use for which compensation must be pald as If It were
condemned for the construction of a highway or s::hc:nt:-l."]35 Permanently
established artificlal watercourses are treated like natural ones
under this rule, where substantlal relfance Interests have been
generated by passage of tlme.136

Judicial acceptance of inverse 11ablllity without fault iIn
diverslon cases appears to reflect the strength of the interests of
property ownars who have acquired and developed land in Justiffable
rellance upon the continuance of existing watercourses as means of
natural dralnaga.13? The risk of damage from disturbance of the
establ Ished stream pattern s regarded as one that cannot wlth
Impunity be shlfted to the property owner, even under a clalm of .
exercise of the pollce power, merely to promote the commun| ty weifare.lsa
The detrimentai Impact of the contrary rule fn diécoufaging prbperty
fmprovements Is apparently regarded as too onerous to permit a
wlthholding of Just compensation. Analysls and weighing of the
respective Interests in the 1ight of the partlcular facts before
the court, however, Is not characteristlic of these declsions; the
rule of Ifabllity for dlverting stream waters is generally applled
In a strictly formal 1’ashlc>n.]39

Obstructing a natural or artiflclallhowatercOBESe by the construction
of a public Improvement, on the other hand, has ordinarlly been
regarded as a basls of Inverse llability only when some form of fault
is astabllshed;lgl For example, the construction of a dam designed
to store water constltutes a deliberate taking of the lands thereby "
Inundated]kz'ag well as of downstream water rlights that are destroyed.1 ?

Likewise,; the construction, maintenanée, ar operation of dralnage

Improvements according to a negligently concelved plan which exposes

Py
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private property tc a substantfal risk of damage by Interfering
with the flow of water thereln Is actionable.lhﬁ Agaln, the buliding
of a street embankment across a known watercourse without providing
culverts or other means of dralnage, so that foresecable back-up
flooding occurs, requires payment of t:.o::m;;»ens'sltlon.“Ll5 Even |f
culverts are provided, Inverse liabllity obtalns If thelr design
characteristics, contrary to sound engineering standards, are Insuf=-
ficient to allow the dralnage of reasonably predictable volumes of
water flowing In the stream from time to 1:Irrre.w6 Mere routine
negllgence in malntenance, however, such as the negligent fallure to
clear debris from an Improved flood control channel where the
accumulation of such debris Is not part of a deliberately concelved
program for controlling the flow of storm waters, Is not a basls of "
Inverse Mabillty, although It may support liabllity on a tort theorv.1 ’

The necessity for pleading and proof of fault In the obstruction
cases, while no fault is required for 1labltity In the diversion cases,
has caused a certaln amount of confusion In the Callfornia case law,
It Ts obvious that many kinds of stream obstructlons may cause a
diversion of stream waters, and divegslon normally requires an
obstruction of some kind., Whether fault must be shown by the injured
property owner thus depends, to some extent, upon how the facts are
classifled. A deliberate program intended to alter the course of a
stream for a public purpose is ordinarily treated under the “diverslon"
rubric, while unintended flooding is usually attributed to a negllgently
planned project that creates an ”obstructlon.“lqa The distinctlon,
however, Is not a-sharply deflned one, and ptaintiffs have scmetimes
soughtizgcovery alternatively on both theories grounded in the same

facts,

Regardless of the factual approach employed, Inverse llabllity for
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Interference with stream waters depends upon a showlng of proximate
causat]on. In the principal 1ltigation against the State arising

our of the virtual destruction of the town of Klamath in the great
flood of December, 1964, for example, the trial court denled Ilabillty
on the alternatlve grounds that any obstruction to the flow of water
allegedly created by elther an old bridge, or by a partially

completed new bridge, located near the townslte ''did not constltute

a substantial factor'" In causing plalntiffs’ damages,lso and that

1& any event the damage was caused by the intervention of a super-
seding force consisting of an extraordinary and unprecedented storm.]sl

A third group of cases dealing with stream waters [s concerned

with the downstream consequences of natural channel lmprovement;

The narrowlng and deepening of a natural watercourse, with construction
of a concrete stream bed, for example, may, by preventing absorption
of stream waters and ellIminating natural Impediments to stream flow, -
greatly Increase the total volume, velocity, and concentration of
water running In the channel, thereby creating a substantlal risk of
downstream damage due to overflow or Intensifled erosion of the

stream banks., For policy reasons, centered upon the fear of dis=
couraging upstream iand development, thls kind of channel lmprovameﬁt
f{at least Insofar as downstream damage results from Increased

volume of water) [s -pregarded as not an actlonable basis for Inverse
Ifabflitylsz unless 1t Is constructed according to an Inherently
defective or negligentiy concelved plan.153 Here agaln, however,
classiflcation of the facts plays a slgnificant role. If the
- Improvements are regarded as causing an alteration In the directlon

or force of the normal current within the channel, they may readlly

he . . thought of as having '"diverted' the stream; this approach
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supports a holdling of tnverse 1lablllty without fault for resultlng
downstream erosion of the banks.]SL| By describing the channel
Improvements as measures to Tight off the common enemy of flood
waters, however, attention is focused upon the issue of fault and the
alleged defective nature of the Improvement plan.ls5 The result Is
to make 1lablllty vel non turn ostensibly upon the unarticulated
premises that control the classiflcatlon process, rather than upon a
conscientious appraisal of the relativity of public advantage and

private harm in the particular factual sltuation.

{4) Other escaplng water cases., The prevallling ambivalent

approach, under whlch some water damage sftuaticns are exposed to a
“"Ttabllity without fault'" ratlonale, while others require a showing
of Intentfonal or neglligent fault, Is also observable In cases that
do not flt neatly Intc the foregolng categorles. Damage resulting

from the overflow of sewers, for example, is recoverable in inverse

condemnatlon [f. the plalntlff.espébllshes that the sewers were delliber-. .

ately or nagligently designed so as to be Inadequate to accommodate
the velume of sewage and storm waters reasonably foreseeable in thelir.
service area.rsEl The element of fault as the basls of llabllity is
underscored by the corcllary rule: [nadequacy due to an unprecedented
volume of water that could not reasonably be antlcipated in the
planﬁfng-prucess constltutes no basis for Inverse llability.IS?

On the other hand, there are also many declsions that flatly
approve inverse llabllity for property damage caused by the seepage
of water from irrlgation canals, "'with or without negllgence.“l58 The
leading case to this effect Involves a ruling of the District Court
of Appeal that Inverse liablllity for water seepage may be predicated upon
a showlng of negllgent construction or malntenance by an irrigation

district. On denying the district's petition for hearlng, the Supreme -

Court, in a unan fmous opinion;’

R
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expressly dlsapproved the court's Intimations as to the necessity
of negligence.?59 Where the damage 1s ''caused dlrectly' by seepage
from the district's canal, Inverse tiabillity obtalns without any
showlng of fault: ''In such cases the care that may be taken In the
constructlon of the public Improvement which causes the damage Is
wholly iomaterial to the right‘of the plaint!ff to recover damage,
If the Improvement causes lt."ﬁﬁoThe sudden escape, as distingulshed
from gradual seepage, of water from a public entlity's Trrigatfon
canal, however, has been held actlonablie only upon allegations and
proof of defectlve design or operational plan.lﬁ]

Under the cases, then, Inverse liability for water that escapes
from irrlgation channels or other conduits Is sometimes based on
fault and sometimes obtalns without fault; the cholce of rule appears
te be a functlon of classiflication of the facts, rather than the
application of a conslstent theoretlcal ratlonale. LIaBIIIty wl thout

fault in these situatlons appears In theory to be an applicatlon of

the doctrine announced in the famous English case of Rylands v.
162

Fletcher, under which a landowner fs strictly 1lable wlthout

fault for damage done to the property of others by the escape of
substances with a mischief-producing capaclty, such as water, collected
and impounded upon his land for some ''mon=-natural* pmrpose.l63

The theory, however, has 1lttle support in other decislonal law,

for the Callfornia courts appear to have rejected the Rylands doctrine
as appllied to escapling waters.,ﬁh The use of water for Irrigatlon
purposes In a seml-arid state such as Callfornia, it is sald, Is not
only a "natural" use of land but 1s useful and beneflcial to a degree
that should not be deterred by threat of strict ]Iabllitv.lﬁs Yet, as

noted above, the same courts have dlisplayed no reluctance In approving

Inverse 1lasbiltty for lrrlgatlon water seepage without regard for
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neglligence, and, upon similar facts, also have regqiarly Imposed
tort Jfabllity wlthout fault on a nulsance theory.]ﬁ?

This seemlng lnconélstency of approach may possibly be reconcilable,
An irrlgation ditch built and maintained In a careful mannefr may,
nonetheless, be necessarily located where natural conditions (e.q.,
porous subsoll) make percolation or seepage a predictable risk of
the Improvement.168 Proof of fault may then be regarded as immaterijal
from efther an Inverse 1iabllity or nulsance law viewpolnt, because
the existence of damage caused by the irrigation lmprovement supports
an Inference, as a matter of law, that the defendant either delfberately
exposed the plaintlff to the risk of foreseeable harm or negligently
adopted 3 defectlve.plan of Improvement that Incorporated that rlsk.l69
Moreover, statutory policy supports the view that seepage damage
should‘be treated as a cost of the water project.}?UOn the other hand,
when the esc&bfng water [s not attributable to some Inherent rfsk
of the project as planned, but results from an unexpected deficlency
in fts*practlcal cperation, a speciflc factual showlng of fault may be
nece's-sa'r? because the basis for the legal Inference s no longer
present.]7l

B. interference With Land Stabllity

As In water damage cases, the judicial process has had 1ittle
success [n bringing order and consistency to the law of Inverse con-
demnatlon for damage caused by a disturbance of soil stabllity. Here,
too, the Caiffornla cases exhlblt a schizophrenic tendency to vacillate
between a theory of 1iability based on fault and one that admlts iiability
wlthout fault,

172
In Reardon v, San Francisco (the earllest Callfornla declsion

Interpreting the "or damaged' clause of the 1879 constltution), the

clty, In the course of a street grading and sewer installation project,
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deposited large quantltles of earth and rock upon the street surface
to ralse Tts grade, causing the unstable subsurface to shift and damage
the foundations of plaintiffad abutting bulldings. Although the damage
was both foreseeable and foreseen {the city had been warned that It
was occurring), the clty took no steps to protect plaint]ffgt property.
The Supreme Court afflrmed a judgment for plaintlffs, but did not
predicate Its declisfon upon fault. On the contrary, 1t held that when
a landowner [s damaged as a consequence of publlc work, ''whether It
Is done carefully and with skill or not, he [s still entltled to
compensatfon for such damage' under the command of the Just compensation
clause of the t::t:rruitltuth‘.m.”3 The opinfon 1s a sguare holding on
thls po!nt;lThthe court preliminarily had concluded that plaintiffs
could not recovar on common law tort princlples, slnce no breach of
duty owed to them was shown; and that they could not recover Inverse
damages for a ''taking', since no physical Invasion of thelr land had
occurred, Plaintiffs' judgment was thus sustalned sclely upon the
ground that thelr property bad been constltutionally 'damaged."

The approach taken [n Rgardon; making fault lmmaterfal to inverse
1fabtlity for physical damage dlrectly caused by public Improvement
projects, has been widely accepted In states which, 1Tke Callfornia,
have expanded the Just compensatlion clause‘gg the state constitutlon

to Tnclude ''damagling' as well as "taking."" On almost ldentical facts,

for example, the Supreme Court of Washington has reached the same

176
result as In Reardon. This approach has also been followed extenslvely
177
In subseguent Californla decislions, but In an uneven pattern. The

collapse of a bullding due to construction of a tunnel beneath It,

for axample, has been regarded as a basls of Inverse 1Tabllity wlthout

178
fault., Moreover, affirmance of landslide 1fablllty in the recent
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Albers decislon makes It clear that the Reardon doctrine of Inverse

11abillty without fault is part of the current constitutional law of
Callfornla.]?g Yet, numerous other California declsions exlst that
seem to affirm fault as an essentlal prerequisite, at least In some
clrcumstances, to lnverse Iiabillty.180

Even In cases closely analogous to Reardon, deallng with damage
resulting from shifting scll, fault has been emphasized as a criterfon
of Inverse liability., Damage to a house caused by excavatlon Tn the
street for Installatlon of a scwer, which removed lateral support for
the plalntiff's ]and,rwas held recoverable, for example, because the
city's construction plans were "Intrinsically dangerous and Inherently 8
wrong'! according to expert engineering testimony adduced by plalntlff.] !
In sustalning Inverse liabiilty under almilar clrcumstances, an attempted
pollce power justificatlon for destruction of lateral support was
reJected on the ground that ''there Is no reason to Tnvoke the doctrine
of pollce power to protect public agencles In those cases where damage
to private partles can be averted by proper construction and proper
precautions In the first Instance.”182 These cases may possibly be
explalned as a product of unnecessary Judlcial preoccupation with private
law analogles in the development of Inverse condemnation I.aw.l83 The
opInfons themselves, however, contain no Intlmation of a judictal
willlngness to recognize inverse 11ablllty on any basis other than

fault; only by a subtle and sophistlicated analysis can they be reconclled

with the ratiocnale of the Reardon and Albers declsions.

C. Loss of Advantageous Condlitlons
The value of real property Is often dlrectly dependent upon
advantageous conditlons physically assoclated with It, such as an

adequate supply of potable water. Government actlvities, however, may
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impalr or termlnate the existence of such physlcal attributes and
thereby substantlally diminish the sum total of the value~enhancing
features that comprise the owner's property interest. In an I11lustrative
California case, for example, the constructlon of a tunnel as part of
a miniclipal water supply project dlverted an underground stream which
fed natural springs used by a farmer for Trrigatlon purposes; loss of
this valuable water supply souice was held to be a compensable damaging
of property, although there waz no evidence that the clty had acted
negligently or ur-reasonabh,u!8 Similarly, upstream improvements, such
as a dam, that divert stream water to governmental purposes In
derogetlon of established water rights of downstream rlparlan owners
also may constlitute a hasis of constitutional Ilabllity.l85 Loss of
water supply, however, {s recognized as a basls of Inverse 1labllity
only so far as the Injured party Is recognized to possess a property
right theretn.]86

The cruclal signiflcance of private property law concepts In
the disposition of cases of thls kind Is underscored by the recent

187
state Supreme Court case of Joslin v. Marln Munlcipal Water District.

Thls decislon denled compensatlon to downstream rlparlan owners for
damage caused by loss of accretions of commercial sand and gravel
deposits upon thelr Ytand, which had formérly been carried In
suspension by the waters of Nicaslo Creek. The defendant district,

In order to develop a minicipal water supply, had constructed a dam
across the creek which obstructed the normal flow of waters and

thus terminated the perlodic replenishment of sand and gravel used

by plalntiffs In their business. The value of plaintiffs' land was
allegedly diminished in the amount of $250,000, Inverse Tiabli11ty

was denied on the ground that under the prevailing California doctrine

of reasonable beneficial use which governs the relative property Interests
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of riparlan owners (such as p]alntlgfs} and upstream appropflafors
{such as the defendant dl_strlct:).,lB the pfalntfffs"use of the stream
waters for acquisition of commerclial sand and gravel - commodlties
In plentiful supply for which no signlficant Interest in development
and conservatlon by stream water usage could be ldentlfied ~ was
clearly unreasonable and therefore subordinate, as a matter 6f law,
when contrasted with the district's Interest In beneficlal use of those
waters for domestic and Industrial purposes. In effect, no compensable
property right of plaint]ffs had been taken or damaged.]89

In Joslin, the court distingulshed two Important cases relled
on by plaintiffs. The first, a decislon of the Unlted States Supreme
Court, declared that loss of natural Irrigatlon through seasonal overflow
of riparian lands, caused by the construction of an upstream dam,
constltuted a compensable '"takling'' of the landowners! riparfan property
Interest.lgoﬂellance upon seasonal flooding of a stream for agricultural
frrigation purposas.ls a reasonable beneficial use of rilver waterlg, and
thus a compensable Interest; use for sand and gravel accretfons,
however, 1s not reasonable.192 The second case, a Callfornla decision,
held that loss of accretfons of sand and gravel as the result of the
construction of a concrete flood control channel in the bed of a
natural watercourse, thereby preventing overflow of the waters and
deposlt of thelr contents upon plaintiffs! land, constltuted the takling
of a property right the value of which was required to be Included In
severance damages In the flood control district's eminent domaln suit
to condemn the channel ealse-.mvaﬂt.]93 This declslon, however, did not
fnvolve a clash between a riparian owner and an upper appropriator in
light of the '"reasonable and beneflcial use'" test, but was concerned

only wltﬁ'thequastjon of the extent to which the land not taken for

flood control burpQSus, on which pliﬁqﬁjﬁf‘s long~establ ished gravel
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business was sltuated, had sustained severance damages by reason of
the flood control channel project. The Supreme Court in Joslin
expressly disapproved any language [n that case which intimated that
the use of stream flow for replenishment of sand and gravel accfetlons
was a reasonable one or could be regarded as glving rise to a property
right as agalnst an appropriator who was puttling the water [tself to
reasonable and beneficlal useal )

The critlcal determinatlon whether a particular use of water
|s reasonable and beneficlal "is a questlion of fact to be determined
according to the clrcumstances In each pav-icular case."195 Ampie
room for-welghing of relevant pollcy factors is thus allowed by
the rute, For example, in 1i5"¢ of the Importance to the state's
economy and to the health and waelfare of Its c¢Itizens of natural
facillties for recreation, the use of navigable lake waters for
recreation and as an adjunct to the scenic and recreational use of
littoral lands (whose value for that purpose directly depended on
the contlnued existence of the lake) was regarded In the Altken case
as a reasonable benaficlal use where the waters were so Impregnated
with minerals and alkall as to be virtually unusable for domestlic or
frrigatton plurpcuses.]96 The diversion of tributary rivers feeding the
lake thus damaged the property rights of 1ittoral owners, requiring
just compensatlon to be paid, even though the diversion was for a
clearty reascnable and even more Important beneflcial use for municipal
water supply. The court's opinfon relied heavily upon the fact that
substantlal Tnvestments threatened wlth nearly total loss had been made
In reasonable and good-falth rellance upon continuance of the natural
lake level.

The Inherent uncertalnty of the reasonable beneficial use test,

as the criterion of compensable water rights, has been substantlally
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reduced by statutory provisions, The princliple In the Altken case,
for example, has been codlfled In expanded form. Sectlonl245 of the
Water Code makes every munlclpality that approprliates water from any
watershed or Its tributaries fully liable to persons within -the a
watershed area for '"'injury, damage, destructlon or decrease In value
of [thelr] property, business, trade, profession or occupatlion' caused
by the approprlation, Priority of appropriative rfghts to surplus
stream water, moreover, Is now governed by an applicatlon=-permlt
prr:cedure,,97 administered by the State Water Rights Board, which
applies to all appropriators Including munh:lpalltles'98 and seeks
to allocate competing claims on "'such terms and conditlons as . . .
will best develop, conserve, and utilize In the publlic Interest the
water sought to be apm’.ﬁpr‘le.\ted."]99 The concept of beneflclal use
has also been given greater speciflicity by statutory declarations to
the effect that ''domestic use s the hlghest use and Irrigation Is
the next highest use of water,”200 together with statutory preferences
for_apprcpriations-by munlcipalitles for domestic consumption purposes.zqa
Finally, provision Is made for admInistrative adjudicatlon of competing
clalms to water by, as well as for court referral of water rlghts
controversies to, the State ifater Rights Board.zazThe existing
statutory structure thus appears tc provide a stable and orderly
basls for determlnation of water rights and, In connectlon therewlth,
for the evaluatlon of clalms to Inverse 1i{abllity based upon loss of
enjoyment of rights In stream waters due to governmental actlivities.

The recognition of water rights as compensable property interests
has, 1n recent years, been accompanied by a growing body of law llkewise
giving effect to the landowner's Interest In the purity of both water

and alr. Pollutfon, ordinartly comprised of domestlc and Industrial

wastes, and sometImes of silt, Is often attrlbutable to governmental
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functlons, such as the collection of waste matter In sanltary sewer
systems for concentrated discharge (ofdlnarily after some form of

treatment) at a relatlvély few outlets, or {In the case of silting)}
203
public constructfon projects without adequate erosion controls.

Sewage disposal, in addition, sometimes produces pollution of the

atmosphere by noxicus odors which drastically impair the usabjllty
204
and vatue of property subjected thereto.

Governmental Ilability for environmental polliutlon has often
205
been sustalmed on a tort theory cof nulsance. Californla case law
206
provides support for thls approach, However, 1t 1s no longer

entirely clear whether governmental nulsance liablllty will be
recognized in tallfornla in light of the legisiative declsion In
1963 placing all governmental tort ltabillty upon a statutory basis

and omltting to provide expticltly for 1labillity on a nulsance
207
theory. Inverse condemnation appears to offer an acceptable
208
alternate remedy that would survive legislative disapproval. Before

abrogation of soverelgn ifmmunlty from tort ilability, the Callfornla
cases recognlzed nulsance llabllity as an exception to the general
rule of tort immunity; but the exceptlon was largely an evolutlonary

development rooted In Inverse condemnation 11ability for property
209
damage. To the extent that nulsance and Inverse llability overlap

one another, the Inverse remedy would still be avallable In pollution
210
cases,

Elsewhere, public entitles have been held liable on Inverse

condemnatlon grounds in such diverse sltuatlons as sewage contami-
21t 212
nation of oyster beds, pollution of private water rasources,

ocean salt water intruslfon upon agricultural lands riparfan to a
213
river because of upstream dIversion of fresh water, siltiang of 4
' ‘ - 2]

a private lake from eroslon of an unstabilized highway embankment,
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and persistent pollution of the atmosphere by noxious and offenslve
odors from a sewage disposal p]ant.ZI5 Negligence or other fault
Is not regarded as essential to liabillty in these cases; regardless
of the care with which the public improvement Is operated, If it In
fact creates a condition that substantially damages property values,
the publlc eatlty must absorb the resulting cost. In additlon, by
placing these declsions upon the constitutional compulslon to pay
just compensation, the courts have blociied munfclpal contentions
that 1fabllity should not attach to the performance of essentlal
"'governmental'' functlons, such as sewage dl5posal.2]7 and that
Tiabillty shpuld not be recognlzed for governmental activitles expressly
authorlzed by statut:e.ﬂ8

The persistence of a nulsance ratlonale at the heart of the
Inverse condemnation declsions deallng with environmental pollution
damage. Introduces Into the law of Inverse 11abllity the same vagaries,
uncertalnties, and obscuritles of declslonal processes that plague
ordinary tort litigatlon pursued on a nuisance theory.219 It may, in
addition, blur signiflcant distipations between the Interests
represented by public agenclies and those which pertain to private
persons, that relate to nuisance ilabillty; for example, a comparison
of public and private defendants may disclose substantlal differences
of slze, legal responsibiiity, territorial Impact, fiscal resources,
and of avallable practical alternatives, that should be consldered
In a rational balancing process, On the other hand, the nulsance
analogue usefully dlrects attention to the remedlal resources Inherent
in the powers of equlty to abate the source of harm rather than merely
award Just compensatlon and thereby conflrm the permanence of the

220
injury.
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D. Miscellaneous Physical Damage Claims
The factual setting of inverse llabllity claims Is not complete
without at least brief attention to a variety of other circumstances
in which physical lnjuries to property have been conceptualtzed as
¢constitutional ‘‘damagings."”

(1) Concussloq_gndrﬁlbrat!on. Property damage caused by shock

waves from blasting and other activities has resulted In varying
221 .
judlc!al views, In jurisdictlons that recognize Inverse 1iablilty

only for a "taklng," structural damage as the result of vibratlons

. 222
from heavy equipment (e.g., a plle driver) or from shock waves

caused by blastlng}223 are ordinarily held to be noncompensable;
Conslistent wlth the widely recognizad rule that Injurles caused
by hlasttng ;n a populated area are an nccasion for absolute tort
llabllfty} : however, Callfornla regards such Injurles as an Inversely
compensable ''damaging* of property without regard for the care or
negllgence of the publlc entlty causing them.zzs Moreover, the
Callfornla declslons have rejected efforts to limlt strict Ilablllty
to damages from blast-projected misslles225 rutlng that plaintiff's
right to recovery does not turn on uheth;r the damage was caused by
atmospheric concussion, vibratlon of thé soll, or throwing of debris,
but upon the extrahazardous nature of the defendant's actlv!tles.zz?
The same conclusions have been reached with respect to subterranean
damage caused by the vibration of a large rocket motor undergolng
testlng.228

The ratlonale of strict Inverse (fabllity for concuss!on and
tlbratlon damage caused by blastlng or simllar activities has
recogntzed Ilmlts, thus, Eal!fornla requires a showing of negllgence
as a basls ot Iiabllity where the blasting occurred in a remote or

‘ 229 )
unpopulated area. Activities of thls type undertaken in a

L
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resfdential areaz are deemed to create a risk of substantlal harm
which cannot be entirely eliminated even by the use of utmost care;
hence, the policles of negligence deterrence and loss distribution
support a rule placing strlct 1lability upon the enterprise which
exposes property owners to that risk and which Is ordinarlly In a
position best able to administer the loss.230 in remote and unsettled
areas, however, the risk [s minimized by environmental condlitions;
the soclal utij!;y of property development overrides the relatively
sllght risk and Justlfles withholding of 1iabllity unless féult is
establlshed'.zz.l This dual rationale incorporates a rough balancing
technlque of ]Iimlted scope that may well achleve equltable results,
as well as predictablifty, In allocating losses from blasting and
l1ike conduct by private Indlvldua‘ls.232 The cases, however, Indicate
a judiclal dlsposltlon'to-apply the same rules to the sotution of
Inverse llablltty clalms agalnst public entlties, without taklng
into account significant diffarences between private ;gg public

undertakings that may alter the balance of interests.

(2) Escaping fire and chemicals, Clalms agalnst public entltles

for negligently permitting flre to escape from the control of public

semployees and damage nearby property are deemed to be grounded upon
234
tort theory in Callfornia. Until recently, such claims have
235
ordinarlly withered on the vine of sovereign immunlty. Although

the courts have generally refused to regard escapling fire as a basis

for Inverse Iiablllty.236 I@ Is clear that In 2 proper case the Inverse
remedy would be fully applicable. For example, It has been held that

a public rubbish disposal dump operated pursuant to a plan that

del lberately keeps fire bursing to consume trash deposited thereln

can expose the publlc entlity to statutory toft llability for malntaining

. 237
a dangerous condition of public property. The same ratlonale,
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- 238
however, cleerly supports [nverse condemnation 1iability,
Fault, in the form of an Inherently defective plan inwolving the
use of fire for a public purpose, Is the conceptual basis of this
appllcation of the just compensatlon clause. The water seepage cases,
which typlcally impgse Inverse 1iability without fauif, are regarded
as distingulshable, ? Water seeping from an Irrlgatlion ditch creates
a relatively permanent condition redycing thé.utlllty of . the affected
land as a direct consequence of the functioning ("'public use") of the
ditch; fire escaping from control of publlc emp |oyees, howavar; does
not promote the public purpose for which It |s empioyed unless the
plan of usa 1tself Includes the risk of Its escape as an Inﬁerent
featufe of the project functlonlng as <:cmc:r-.uhned.ma
Judfcial handiing of damage clalms'resultlﬁg from dfiftlng of
chemical sprays employed for such public objectives as weed or Insact
control tend to adhere to the same approach as In the escaping flre Y
cases. Mere routine megligence will not support Inverse Ilablllty;z l
but?dellberately adopted plan of use which Includes the prospect of
property damage as a necessary consequence of the appllcation of

242
chemicals Is recognized as :actlonable. The trend of the private

jaw cases, Huwever; appears to be toward imposTtlon of strict llablllt:l.'3
The tendency of the courts to employ private law aﬁalogles In Inverse
liabll1ty cases sugéests that the latter decisfons maf follow suit.

The escaping fire and chemlcal drift cases further {ilustrate
the overlap of tort and lnvefie remedles agalnst public entlties tn
Californla., Under current statutory law, however, the overlap Is
of 1fttle current Importance, for an Injured property owner today
appeafs to have fully adequate remedial weapons In tort lLtlgat!on
with respect to both escaping flrezqq;nd chemical drlft.2 ® There may

be some procedural advantages, however, In pursuing the Inverse remedy
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In certaln situatlons.

(3) Privileged entry upon private property. In the course of

performing thelr dutlies, public officers often have need, and are
commonly authorized by statute, to enter private property to make
Inspections and surveys, abate public nuisances, and perform other
govarnmental funct!ons.zu? These official entries and related
activities on private property, If restricted to reasonable performance
bf public dutles, are privileged and do not constitute a basls of
personal tort ilability of the public officar.zus When the privilege

Is abused, by the commission of a tortious act In the courss of the

antry, the common law regards the officer as personally llable ab
2

Initio for the original trespass and all resulting injurles,

The Tort Claims Act of 1963 relects the ab Initio approach, but recognizes

1{abliity of both the publlc entity and {ts employee for tortious

injurfes Inflictad by the latter during an otherwise privileged entry.zso
Freedom from trespass llability, however, does not absolve

govermament from Inverse condemnation liability, For example, although

a public entity may be privileged to enter and remove obstructions from

drainage channels running through private property as a means of promating

flood protection, damage sustained by adjoining prlvate property as a

result of the work (e.g., pillng of rock and debris on channel banks) is

compensable.zsl Simllarly, a public entity acts fully within Tts rights

In undertaking to Install storm drains within an easement traversing

private land, until lts operations substantially obstruct normal use of the

land in ways not shown to be essential to the performance of the w::vrk.zs;2
The fact that the entry Is pursuant to statutory authority does

not alter the result. Statutory authorizations for offlclal entrles

253
upon private lands are gensrally held to be valld on thelr face,
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slnce the courts feel constrained to assume that the contemplated
interference with private property rights ordinarily will be slight
in extent, temporary In duratloﬁ, and de minimis In amount, As
the leading Californla case of Jacobsen v. Sugerlot Courtzshdaclares;
the privllege of éntty for oFFIcial purposes will be construed to
extend only to ''such Innotous entry ana superficlal examination . . .
as would not In the nature of things serlously Implnge upon or lmpalr
the rlights of the owner to the use and enjoyment of his prOpertjﬂzss
Minor and trivial !njurles, In effect, are noncompensable; the public
purpose fo be servad by the entry requlres subordlnatlon of prtvate
property rights to this Ilmlted extent, at iéést.zse

The threatened entry which the owner was seeking to prevent In
Jacghsen contemplated the occupation of parts of the ownerts ranch for
two months by municipal water district employees, and the use of
powaer machinery to ﬁake test borings and excavatlons to determine the
sultabllity of the premlses for use as a possfble water reservolr.
Recbgnizihg that the resultling damageé could not be & bas?; of tott
llablllty, absent negl!gence,.wéntonnesﬁ, or ﬁalice, the Supreme
60urt:névektheIeSS concluded that they would constitute a compensable
damaging of the owner's right to possession and enjoyment ﬁf his
propertyL The district!s argument grounded on necess!ty waé rejected;
the fact that exténs!ve sol]l testing, to depths up t§ 150 feet, was
deemed essential to an Intelligent evaluation of the suitability of
the slte for reservoir purposes - a determlimation that necessarily
must precede any decision to Instltute condemnatlon proceedings -
was Insufficlient to justify an uncompensated Interference with

private property of this magnl tude,

The spec:fic holding In the Jacobsen case has been obvlated by

a speclal statutory procedure, enacted In 1959, as Sectlon 1242.5 of
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the Code of Civil Procedure. Public entitles with power to condemn
land for reservolr purposes are authorized to petitlon the superior
court for an order permitting an exploratory survey of private lands
to determine their sultabllity for reservolr use, when the owner's
consent cannot be obtafned by agreement. The order, however, must
be conditioned upon the deposit with the court of cash security, in
an amount flxed by the court, sufficlent to compensate the owner
for damage resulting from the entry, survey, and exploration, plus
costs and attorneys fees Incurred by the owner,

Section 1242,5 1s limited to reservolr site Investigations;
yet other types of privileged offlcial entries may also cause
substantlal private detr!ment.zS? As suggested below, however, thls
provision constitutes a useful starting point for generallzed
leglislatlive treatment of the problem of damage from privileged
officlal entries upon private property,

(4) Physlcal occupation or destruction by mistake, 1t Is
well settled that, absent an overriding emergency, the fntentiona]
sefaure or destruction of private property by a governmental entity
acting In furtherance of Its statutory powers subjects it to
Inverse condemnatlon llablllty.2 8 De facto appropriatlions of this
typs, however, often represent an erroneous exerclse of governmental
power based upon a negligent, or otherwlse mistaken, assumption
that the government owns the property taken. In such cases, the
view that the entlity's actions are merely tortlous {and thus
nonactlionable as agalnst the Immune soverelgn) have genarally been
rejected where the dispossession Is a permanent one to which a
public use has attached.259 For example, Inverse tlability obtains

where the enti.y constructs publlc Improvements upon private land

which its project officars negl lgently assume have been acquired for
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260
that purpose. The same result has been reached where the

mistake was purely one of law In that the offlcers acted In the
mistaken bellef that under pending condemnation proceedlngs an
Immedlate entry was authorlzed.zs] Destruct]on of buildings and
other Improvements on a private ranch by nayal personnel engaged ]n
aerial gunnery and bomblng practice, In the erroneous hélléf that
the rench was lncludad wlthln a8 naval gunnery range, has also been

262
held a compensable taking.

¥

Although the cited cases appear to be analogous to private
263 ‘
trespass actlons, significant differences may be noted. Although

the public trespass may be capable of being dlscontinued; the
fnjured party does not have the optlon, drdlﬁarlly open to prlvate
Iitlgants, to seek recovery for past damages together wlth specific

264
removal of the offendlng structure or condltion,: Nhera a public

use has Intervened the courts ordlnarl!y refuse to enjoln contlinuance

of the !nvaslon, and relegate the plalntiff Instead to recovery of

compensation for whatever property damage, past and’future, has been
265
infllcted. On the other hand, plaintiffs in factually slmllar

private tort 1itigetion may recover not only for property damage but

also for personal discomfort and annoyance caused by the trespassory
- 266 .
Invaslon, ‘while these elements of damage ‘are generally excluded
. : 267
from the purview of Inverse condemnation, The overlap of the tort

and Inverse remedles under prasent Caltﬂlmtla law Is thus somewhat.
268

less than complete duplication.
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II1. Conclusicns and Recommendations

The foregoing review of California inverse condemna-
tion law, as applied to claims based on unintentional damag-
ing of private property, discloses three major areas of
difficulty to which legislative reform efforts should be
directed:

A. Basis of liability:

One of the most striking features of California decisional
law in this area is the dual approach to inverse liability.
In some kinds of cases {e.g., landslide, water seepage,
stream diversion, concussion), present rules appear to
impose inverse liability without regard for fault; in
others (e.g., drainage obstruction, flood control, pollu-
tion) an element of fault is required to be pleéded and
proven by the claimant. The confusion produced by this
Judicial ambivalence has been, in part, compounded by an
understandable tendency of counsel to pursue the "safe"
course of action., Faced by appellate dicta to the effect
that an inverse liability claimant cannot recover against a

public entity without pleading and proof of a ¢laim action-

2
able against a private person under analogous circumstances,
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plaintiffs' lawyers have often, it seems, proceeded on the
erroneous assumption, readily accepted by defense counsel
and thus by the court, that a showing of fault was indis-
pensable to success. Appellate opinions in such cases, after
trial, briefing, argument, and decision predicated upon that
assumption, do little to dispel the theoretical cleavage.270
Only occasionally have reported opinions explicitly noted,
ordinarily without attempting to reconcile, the interchange-
ability of the "fault" and “no fault" approaches to inverse
liability.271 Even the recent Albers decision, which at
least set the record straight by revitalizing the position
that inverse liability may be imposed without fault, did
not undertake a thorough canvass of the law but left many
doctrinal ends dangling. Uniform statutory standards for
invocation of inverse condemnation responsibility would
thus be a significant improvement in California law, both
as an aid to predictability and counseling of claimants
and as a guide to intelligent planning of public improve-
ment projects.

It has already been suggested above that the concept
of fault, as reflected in the reported decisions discuss-

ing it as a basis of inverse liability, includes a broad

range of liability-producing acts and omissions which. in
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individual cases, are not required to be identified with pre-
cision provided the operative facts are located within the

extremes.z"-"'2

If private property is damaged by the cons-
truction of a public improvement, the cases tell us that

"the state or its agency must compensate the owner therefor

- . . whether the damage was intentional or the result of ne-
gligence on the part of the governmental agency."273 In

this typical pre-Albers statement, the kind of fault becomes
immaterial, but fault is assumed to be esmsential. Yet,

the case274

cited in principal support ©f the ¢uoted state-
ment is also the chief authority:relied upon in Albers to
sustain liability without fault. Reconciliation of the
seeming inconsistency, it is believed, is possible in a
manner consistent with acceptable policy considerations.
Each of the variant kinds of fault which are recog-
nized as a potential basis for inverse liability includes
the fundamental notion that the public entity, by adopting
and implementing a plan of improvement or operation, either

negligently or deliberately exposed private property to a

risk of substantial but unnecessary loss. Negligence in

this context, often appears to be an after-the-fact explanation,

couched in familiar tort terminology, of what originally

amounted to the deliberate taking of a calculated risk.</°
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Foreseeable damage is not necessarily inevitable damage.
Plan or design characteristics that incorperate the pro-
bability of property damage under predictable circumstances
may later be judicially described as "negligently" drawn:
yet, in the original planning process, the plan or design
with its known inherent risks may have been approved by
responsible public officers as adequate and acceptable for
non-legal reasons. For examfle, the damage, although fore-
seeable, may have been estimated at a low order of pro-
bability, frequency, and magnitude, while the added cost

of incorporating minimal safeguards may have been unacceptably
high in proportion to available manpower, time and budget.z?ﬁ
Again, additional or supplementary work necessary to avoid
or reduce the risk, although contemplated as part of long-
term project plans, may have been deferred due to more ur-
gent priorities in the commitment of public resources. The
governmental decision {whether made by design engineers,
departmental-administrators, budget officers, or elected
policy-makers) to proceed with the project under these
conditions may thus have represented a rational (and hence,
by definition non-negligent) balancing of risk against

practicability of risk avoidance.277
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When the government, acting in furtherance of public
objectives, has thus taken a calculated risk that private pro-
perty might be damaged, and such damage has eventuated, a
decision as to inverse liability should be preceded by
a discriminating appraisal of the relevant facts. The usual
doctrinal approachis surely consistent with this view: "The
decisive consideration is whether the owner of the damaged
property if uncompensated would contribute more than his
proper share to the public unv:iertaking."z"’8 But whether
the loss constitutes more than a "proper" share depends on
a careful balancing of the public and private interests in-
volved, so far as those interests are identified, accepted
as relevant, and exposed to factual scrutiny.

Assuming foreseeability of damage, the critical factors
in the initial stage of the balancing process, as already
suggested, relate to the practicability of preventive measures
including possible changes in design or location. If pre-
vention is technically and fiscally possible, the infliction
of avoidable damage is not "necessary” to the accomplish-
ment of the public pur]g:-c:bse.‘”9 The governmental decision to
proceed with the project without incorporating the essential
precautionary modifications in the plan thus represents more

than a mere determination that effective damage prevention
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not expedient It is also a deliberate policy decision to
shift the risk of future loss to private property owners in
preference to its present absorption as part of the cost of
the improvement paid for by the community at large. In
effect, that decision treats private damage costs, antici-
pated or anticipatable but uncertain in timing or amount or
both, as a deferred risk of the project. 1If and when they
materialize, however, the present analysis suggests that
those costs should be recognized as planned costs inflicted
in the interest of fulfilling the public purpose of the
project, and thus subject to a duty to pay just compensa-
tion.280

On the other hand, if the foreseeable damage is deemed
technically impossible or grossly impracticable to prevent
within the limits of fiscal capability of the public entity,
the decision to proceed with the project. daspite the known
danger represents an official determination that public
necessity overrides the risk of private loss. The shifting
of the loss, to private resources is not socught to be sup-
ported on grounds of mere prudence or expedience but on the
view that the public welfare requires the project to move
ahead despite impossibility of more complete loss prevention.

In this situation, an additional variable affects compensation
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policy. The magnitude of the public necessity for the
project at the particular location, with the particular
design or plan conceived for it, must be assessed in com-
parison to available alternatives for accomplishing the same
underlying governmental objective with lower risk, but
presumably higher costs (i.e., higher construction and/or
maintenance expense, or diminished operational effectiveness??
Unavoidable damage of slight or moderate degree, especially
where widely shared or offset by reciprocal benefits, does not
always demand compensation under this approach, for such damage
may be reasonably consistent with the normal expectations of
property owners and with community assumptions regarding
equitable allocation of public improvement c¢osts. But rele-
vant reliance- interests ordinarily do embrace an under-
standing that the stability of existing property arrange-
ments will not be disturbed arbitrarily, or in substantial
degree, by govermmental improvements, and that project plans
will ordinarily seek to follow those courses of action,
among acceptable alternatives, which will minimize unavoid-
able damage so far as possible.282
The importance of the pmw ject to the public health,

safety and welfare, in relation to the degree of unavoidable

risk and magnitude of probable harm to private property,
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thus constitute criteria for estimating the reasonableness
of the decision to proceed. A change in location of a
highway, for example, may add only slightly to length and
total construction costs, yet may substanti-lly reduce the
frequency or extent of property damage reasonably to be
anticipated from interference by the highway with storm
water runoff. Alternat;ly the change might make it pos-
sible to include more adequate drainage features in the
project plans without exceeding budgetary limits. On the
other hand, the erection éf a massive water storage tank
at a particular location may entail a relatively low risk of
landslide under foreseeable conditions, yet be justified by
emergency considerations(e.g., impending failure of other
facilities), the need for adeguate hydrostatic pressure
.peculiarly available by storage at that location, and the
costs which pumping equipment, together with longer dis-
tribution lines and access roads, would entail if a less
suitable location were selected. The calculated risk im-
plicit in such governmental decisions appears capable of
rational judicial review, particularly if aided by statu-
tory standards relevant to compensation policy. The factual
elements deserving consideration, for example, do not appear

unlike those specified in present statutory rules governing
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the liability in tort of public entities for dangerous
conditions of public property.283

Although the preceding discussion has centered chiefly
upon the concept of fault as a basis of inverse liability,
it seems evident that the risk anaiysis here advanced could
be fruitfully applied also in cases, like Albers, in which
inverse liability obtains notwithstanding unforeseeability
of injury and absence of fault. Albers may simply embody
an implicit hypothesis that practically every governmental
decision to construct a public improvement inwvolves, however
remotely, at least some unforeseeable risks that physical damage
to property may result, In the presumably rare instance where
substantial damage does in fact eventuate “"directly" from the

project,284

and is capable of more eguitable absorption by the
beneficiaries of the project (ordinarily either taxpayers

or consumers of service paid for by fees or charges) than by the
injured owner?85 absence of fault may be treated as simply

an insufficient justification for shifting the unforeseeable
loss from the project that caused it to the egually innocent
owners. Absence of foreseeability, like the other factual

elements in the balancing process., is, in effect, merely a

mitigating but not necessarily excnerating circumstance.
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The risk analysis here advanced, it is submitted,
reconciles most of the seemingly inconsistent judicial
pronouncements as to the need for fault as a basis of
inverse liability. Consistent with the intent of the

framers of the just compensation clause to protect pro-

perty interests against even the best intentioned exercises

286 it also avoids a fruitless search for

of public power,
the somewhat artificial moral elements inherent in the tort
concepts of negligence and intentional wrongs. It assumes

that in the generality of cases, the governmental entity with

its superior resources is in a position better to evaluate the

nature and extent of the risks of public improvements than are
potentially affected property owners, and is ordinarily the
more capable locus of responsibility for striking the best
bargain between efficiency and cost (including inverse lia- |
287

bility costs) in the planning of such improvements. Re-

duction in total social costs of public improvements may al-

s0 be promoted by this approach, since political pressure
generated by concern for inverse liability costs imposed upon
taxpayers may be expected to produce both a reduction in
the number of risk-prone projects undertaken and an increase

in the use of injury-preventing plans and techniques.288

It may be objected, of course, that the risk analysis
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assumes the competence of judges and juries to sit in review
upon basic governmental policy decisions involving a high
degree of discretion and judgment -- a competence explicitly
denied by prevailing legislation dealing with governmental

liability in tort.289 However meritorious the objection

may be in considering statutory tort policy,290 it fails in
the face of settled constitutional policy regarding eminent
domain. The cases are legion which approve inverse condemna-
tion liabilities grounded precisely upon determinations of
judges or juries that the consequences of carefully con-
sidered discretionary decisions of public officials, includ-
ing decisions relating to the plan or design of public im-
provements, amounted to a "taking" or "damaging" of private
property for public use.zgl To deny adjudicability in such
cases would effectively remove from the purview of the just
compensation clause most, if not all, of the very kinds of
siutations in which compensation was clearly intended to be
available for the protection of property owners.292 In

any event, the risk approach does not directly interfere with
official power or discretion to plan or undertake public

projects; it merely determines when resulting private losses

must be absorbed as part of the cost of such projects.




-66—

Certainty and predictability would be significantly
improved by the enactment of general legislative standards
for determination of inverse liability. The “"risk theory"
of inverse liability, here suggested, provides a possible
approach to uniform guidelines that would eliminate arbi-
trary distinctions based on fault, absence of fault, and
varieties of fault.

Moreover, since it seems likely that the practical
impact of the Albers decision will be more frequent im-
position of inverse liability without fault,293 it is note-
worthy that the American Law Institute has under considera-
tion a proposal to restate the law of strict tort liability
for abnormally dangerous activities by reference to factors
not unlike those suggested as appropriate to the "risk
theoryY. Determination whether an activity is “abnormally
dangerous"”, for example, would be determined as a matter of
law (i.e., not am a jury question) by considering such factors
as the degree of risk, gravity of potential harm, availability
of methods for avoiding the risk, extent of common partici-
pation in the activity, its appropriateness to the locality,
and its social and economic importance to the community.294
Limitations upon strict liability have also been recommended
where the damage was caused by the intervention of an unfore-

295

seeable force of nature (i.e., "act of God"), where
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rlaintiff assumed the risk,296 and where the injury was due
to the abnormally sensitive nature of the plaintiff's activ-
ities.2%7 /

A somewhat similar approach is suggested by the pre-
vailing interpretation of Massachusetts statutes authoriz-

ing compensation for "injury . . . caused to . . . real es-
tate" by state highway work.298 Proceeding from the premise
that statutory authority for construction of highways conten-
plates the userof reasonable care, the Massachusetts courts
have concluded that statutory compensation is available

only when the claimed damage was a “necessary"” or "inevitable"
result of the work when performed in a reasonably proper manﬁii.
To recover, the claimant must show that the damage was either
(a) unavoidable by exercise of due care, or (b) economically
impracticable to avoid in fact  even if technically avoidabiﬁ?
This dual approach thus imposes inverse (statutory) liability -
where the plan, design, or method of construction of the publig
improvement incorporates a deliberately accepted risk of pri-
vate property injury, but relegates to tort litigation any
injuries caused by mere negligence in carrying out the public
301

entity's program.

Private law analogies. The existing judicial gloss

on the just compensation clause is, to a considerable degree,
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a fefleétion of legal concepts derived from the private law
of property and torts. The analogues, however, are unevenly
draﬁn. sometimes disregarded, and occasionally confused.
There is no compelling reason why rules of law designed to
adjust jural relationships between private persons should
necessarily control the rights and duties prevailing between
government and its citizenry.302 Indeed, the practical '~
significance of the constitutional term, "property" - a .
term which merely connotes the aggregate of legal interests
to which courts will accord protection 3}3313 often different,
when damage has resulted from governmental conduct, from
its'meaning when comparable private action caused the injury.
For example, the “police power" may immudize government from
liability where private persons would be held responsible:304
conversely, public entities may be required to pay compensation
for harms which private persons may infliect with impunity.305
Yet, in other situations (notably the water damage cases)
private law principles are invoked.without hesitation as suit-
able resolving formulae for inverse liability claims, 306

The present uneasy marriage between private law and
inverse condemnation has none of- the indicia of a comprehen-

sivéiyrblanned or carefully developed program of legal cohabi-

tation. Its current status may perhaps best be understood
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as the product of episodic judicial dewvelopment by a process
which often regards factual similarity as more important
than doctrinal consistency. 1In this process, the doctrinal
treatment invoked in flooding cases tends to beget like
handling of other flooding cases, in seepage cases of other
seepage cases, and in pollution cases of other pollution
cases; cross-breeding between genealcgical lines is relatjvely
rare. The interchangeability of private and public precedents
has, of course, some superficially deceptive virtues, includ-
ihg consistency and predictability. These apparent advan-
tages, however, are obtained at the risk that significant 4dif-
ferences between the interests represented by governmental
functions and like ﬁrivate functions may be overlooked and
the legal rules correspondingly distorted in their application.
The water damage cases provide a useful illustration of
the point. The “common enemy” rule, which California decisions
invoke to absolve riparian owners from liability for damage
caused by reasonable flood protection improvements, may
arguably possess merit as applied to individual proprietors:
in the interest of promoting useful land development through
individual initiative, the law should not discourage private
efforts to take protective action against the emergency of

menacing flood waters even though other owners who act less

| S
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diligently or are unable to command the resources to protect
themselves may sustain losses as a result.307 Indeed, during
the early development of the State, prior to the proliferation
of governmental agencies explicitly charged with flood control
duties, the owner's privilege to construct protective works
was perhaps indispensable to the safeguarding of valuable
agricultural lands from destruction.3%8 Moreover, potential
damage resulting from the undertakings of individuals in

this regard is not likely to be extensive or severe.

The rationale of the “common enemy" rule, however, is
of dubious validity when considered in the context of govern-
mentaily administered flood control projects developed for
thercollective protection of entire regions. The aggregation
of resources and comprehensive nature of most flood control
district developments imports a guantum jump in damage
potential. For example, a major project may well entail
massive outlays of public funds over an extended period of
years for the construction of an area-wide network of inter-
related check dams, catch basins, stream bed improvements,
drainage channels, levees, and storm sewers, all programmed
for completion in a logical order dictated primarily by
engineering considerations. The realities of public finance

may, at the same time, require the cost to be distributed
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over a substantial time span, either in the form of accumula-
tions of proceeds from periodic tax levies for capital outlay
purposes or through one or more bond issues.

Piecemeal construction, often an inescapable feature
of such major flood control projects, creétes the possibility
of interim damage to some lands left exposed to flood waters
while others are within the protection of newly erected wofiE{
Indeed, the partially completed works, by preventing escape
of waters that previously were uncontrolled, may actually
increase the volume and velocity of flooding with its at-
tendant damage to the unprotected lands, often to such a
degree that private action to repel the onslaught is com-
pletely impracticable.310 The prevailing private law doctrine
enmbodied in the "common enemy” rule, however, imposes no duty
upon the public entity to provide complete protection against
flood waters; like private riparians, the entity is its own
judge of how extensively to proceed with its improvements.
Increased or even ruinous damage fortuitously incurred by
{or even designedly imposed upon} the temporarily unprotected
owners, due to the'inability of the improvements to provide
adequate protection to all, is thus not a basis of inverse
1iability,311 The constitutional promise of just compensation

for property damaged for public use thus yields to the over-

riding supremacy of an anomalcus rule of private law.
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Assimilation of private concepts into inverse con-
demnation law may also produce governmental liability in
circumstances of dubious justification. This result, in part,
can be caused by the blurred definitional lines which dis-
tinguish the various categories of factual circumstances
{(e.g., "surface water", "stream water", flood water) to
which disparate legal treatment is accorded under private
law rules.312 But it also is a consequence of the failure
of the private law rules, in their usual articulation, to
accord appropria te weight to the special interests that attend
the activities of governmental agencies. For example, it is
arguable that strict liability for damage resulting from the
diversion of water flowing in a natural watercourse may be
reasonably sensible as applied to adjoining riparian owners;
a contrary view would expose settled reliance interests to
the threat of repeated and diverse private interferences that
could discourage natural resource development. Stream di-
versions, however, may be integral features of coordinated
flood control, water conservation, land reclamation, or
agricultural irrigation projects undertaken on a large scale
by public entities organized for that very purpose.313 Where

this is so, the over-all security and welfare of the community
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as against water damage or water shortage may well be hurt
more by general fiscal deterrents in the form of indiscrimine
ately imposed strict liabilities than by specifically limited
liabilities dz:amninad by the reesoncbleness of the risk asg=
sumptions underlying each diversion.

Liability in water damage cases, it is submitted, should
not be reached by mechanical application of private law
formulas, but should be based upon a conscienticus appraisal
of the overall public purposes being served, the degree to
which the loss is offset by reciprocal benefits, the avail~
ability to the public entity of feasible preventive meastires or
of adequate alternatives with lower risk potential, the
severity of damage in relation to rigsk-bearing capabilities,
the extent to which damage of the kind sustained is generally
regarded as a normal risk of land ownership, the degree to
which like damage is distributed at large over the bene-
ficiaries of the project or is peculiar to the claimant, and
other factors which in particular cases may be relevant to a
raticnal comparison cof interests.314 e

Recent Supreme Court decisions indicate that a balanc-
ing approach along these lines will henceforth be taken in
cases involving loss of stream water supply and claims of

damage resulting from interferrence with surface water. 315

[ .
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But it is far from certain whether, absent legislative
standards, the balancing process in such cases would take
into account all of the peculiar factors appropriate to
governmental, but irrelevant to private, nonliability.
Similarly, it is arguable that prevailing private law
rules governing liability for damage due to concussion and
explosion may be unrealistically severe as applied in an
inverse éondemnation context, 318

Conversely, growing national concern over problems

of environmental pollution3l7

is necessarily focused, in
part, on the continuing expansion of governmental functions
capable of contributing to pollution problems {e.g., sewage
collection and treatment, garbage and rubbish collecticn).318
Accordingly, a statutory rule of strict inverse liability
may arguably be regarded as a desirable incentive to
development of on-going intragovernmental anti-pollution
programe supported by widespread cost distribution, and thus
preferable to application of the somewhat ambiguous legal
concepts which have developed in comparable private liti-

gation.319

The law of inverse condemnation liability for
loss of soil stability and deprivation of lateral support,
as already noted, is in need of clarification by legisla-

tion.320 Here again, because of the vast volume of cons-

truction work undertaken by governmental agencies with
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potential damage-producing characteristics, a rational
approach~--already adopted, for example,in several states,
including Connecticut, Massachusetts, Pennsylvania, and
Wisconsin—lemight well substitute a statutory rule of
strict inverse liability in place of rules developed for
private controversies and predicated upon fault.322 In
connection with damage claims arising from drifting chemical
sprays used in governmental pest abatement work, where
current statutory provisions appear to impose a large mea-
sure of strict liabi.lity,323 legislation would be helpful
to clarify applicability of the relevant provisions to
public entities.324

Legislative development of uniform inverse liability
guidelines which avoid reliance upon established private
legal rules would, it is submitted. improve predictability
and rationadlity of decision-making. Statutory criteria
would also tend to clarify the factors of risk exposure to be
considered by responsible public officials, and might well
produce systematic improvements in preventive procedures
associated with the planning and engineering of public
improvements.

A collateral advantage might be the identification

of situations, elucidated in the process of formulating
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appropriate criteria of public liability, in which reciprocal
private liabilities may also appear worthy of legislative
treatment: FPFor example., a review of water damage pro-

blems in Wisconsin led in 1963 to abrogation of formerly
inflexible rules and substitution of a new statutory duty,
imposed correlatively upon both public entities and private
Persons, requiring the use of "sound engineering practices®
in the construction of improvemente so that "unreasonable"
impediments to flow of surface water and stream water would
be eliminated.325 California statutes, however, have taken
precisely the opposite stance: private landowners are denied
the full benefit of private law rules according upper owners
a privilege to discharge surface waters upon lower lying
lands, as well as the "common enemy” privilege to repel

flood waters, where damage to or flooding of state or county

highways results.326

As standards are developed for inverse
liability of governmental entities for injuring private pro-
perty, consideration should also be given to the possible
justification. if any, for retention of inconsistent stand-
ards, such as these governing the liability of private persons
for damage to public property.

Complete displacement of existing private rules may

not be essential to an effective legislative program; indeed,
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327
in certain respects those rules may be worthy of retention.

Improvement could alsc take the form of statutory presumptions
tied to existing liability criteria. This is essentially the
approach now taken in private litigation involving interfer-
ences with surface water drainage. Where both parties are
shown to have acted reasonably in disposing of and pro-
tecting against surface waters, respectively, liability
ordinarily falls upon the upper owner who altered the
drainage pattern; but the upper owner may still prevail if he
establishes that the social and economic utility of his
conduct outweigh the detriment sustained as a result. 328

A comparable legislative approach might, for example, pro-
vide that property damage newly caused by a public improve-
mentis presumptively recoverable in inverse condemnation if
private tort liability would follow on like facts, but is
subject to a defense by the public entity grounded upon the
existence of overriding justification. Uonversely, property
damage which public improvements (e.g., flood control works)
were intended. but failed, to prevent could be declared, by
statute, presumptively non-recoverable, if that result would
obtain under private law, in the absence of persuasive evid-
ence adduced by the claimant that the inadequacy of the

improvement was attributable to the unreasonable taking by
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the entity of a calculated risk that such damage would not

result.

Constitutional protection for property rights, it should

be noted, does not preclude the fashioning of reasonable in-
verse liability rules which differ from the rules of lia-
bility applied bhetween private property owners. Over half

a century ago, the California Supreme Court declared the
existence of legislative power to alter the rules of pri~
vate property law, to the detriment of inverse claimants,

to the extent necessary to carry out the beneficent public

323 Moreovef, the United States

purpose of government.
Supreme Court has indicated that the basic content of the

"property" rights protected by the just compensation clause
330

is governed by state law, and that "no person has a vested

right in any general rule of law or policy of legislation
entitling him to insist that it shall remain unchanged for
his benefit. 331 Significant changes in settled rules of
law have, of course, repdatedly been given effect by the

courts in actions against public entities, both in inverse

332

condemnation and in tort actions.333

C. oOverlap of tort and inverse condemnation law.

It is widely recognized that inverse condemnation liabilities

developed, in part, as limited exceptions to the governmert al
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immunity doctrine. 334 The abreogation of that doctrine in
California, and the statutory regime of governmental tort
liability and immunity which replaced it, have produced
inconsistencies between tort and inverse liabilities of
governmental entities which are a source of confusion, pos-
sible uncertainty and occasional injustice. 333

The precise status of nuisance as a source of inverse
liability, notwithstanding its omission from the purview of
statutory tort liabilities recognized by the California Tort
Claims Act, is a prime example of law in need of legislative

clarification.336

In addition, the frequent interchangeability
of tort and inverse condemnation theories, where property
damage has resulted from a dangerous condition of public
property, may result in inverse liability notwithstanding a
clearly applicable statutory tort immunity.,337 Lack of
conceptual symmetry is also seen in the fact that damages,
for personal injuries or death are often wholly unrecover-
able (due to a tort immunity) even though full recovery for
property losses is assured by inverse condemnation law upon
precisely the same facts.338

The overlap of trespass and inverse condemnation is

presently reflected in Section 1242.5 of the Code of Civil

Procedure, under which public entities with power to condemn
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land for reservoirs may, on petition and deposit of security
for damages, obtain a court order suthorizing reservoir site
investigations upon private land. Ordinarily, of course,

official entries upon private land are a privileged exercise

39 Section 1242.5 was désigned

of governmental authority.3
to meet the special problem of substantial property damage
likely to occur from the kinds of technica; operations,
including soil tests, trenching, and drilling operations,
often necessitated by reservoir investigations.34° It
appears, however, that Section 1242.5 is both too broad and
too narrow. By requiring a preliminary court proceeding in
all cases, without regard for the degree of improbability
that substantial damage will result from the entity's pro-
posed investigatory methods, it imposes a requirement that
is often unduly burdensome. time-consuming. and constitu-

34

tionally unnecessary. 2t the same time, since other kinds

of privileged entries may also result in substantial property

342 Section 1242.5 is more restricted in scope than

damage,
its policy rationale warrants.

What is required, itis suggested, are general statutory
criteria based upon Section 1242.5 but limited to those

cases in which its safequards are most urgently required.

It would be desirable. for instance, to make the procedure
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mandator} only when the owner's consent is not obtainable
through negotiations,343 and the planned survey (regardless
of purpose) includes the digging of excavations, drilling of
test holes or borings, extensive cutting of trees, clear-
ing of land areas. moving of quantities of earth, use of
explosives, or employment of vehicles or mechanized egquip-
ment. Bypassing the formal statutory procedure by voluntary
agreement with the owner could be promoted by a statutory
requirement that, in any event, the entity at its sole ex-
pense must repair and restore the property, so far as pos-
sible, after the survey is concluded- ~ and, in addition,
must compensate the owner for his damages if for any reason
the entity is unable fully to restore the premises to their

345

previous condition. Section 1242.5 also has other minor

defects that should be avoided in any generalizing of its
terms . 346

Procedural disparities also desexrve legislative treat-
ment. The remedy in inverse condemnation generally contem-—

347  a1though in

plates the recovery of monetary damages,
special circumstances. the courts have sometimes developed
a "physical solution” where successive future damaging to

an uncertain or speculative degree is anticipated.348 Or-

dinarily, however. injunctive or other equitable relief is
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not available in an inverse condemnation action where a

public use of the property has attached.349

Accordingly,

the range of equitable powers to mold decrees to fit the
practical situations presented in inverse litigation have
seldom been exploited in California inverse condemnation
litigation. perhaps on the assumption that "just compensation"

contemplates pecuniary relief onlyu350

If, by statute, in-
verse condemnation actions were treated as tort actions,
greater flexibility of remedial resources could become avail-
able to adjust the relations between the parties in equitable
fashion. Moreover, alternative ways to redress the property
owner's grievance could be provided, perhaps subject to the
public entity's option. In water damage cases, for example,
a Wisconsin statute permits the entity to choose whether to
pay damages, correct the deficiency, or condemn the rights
necessary to allow a continuation of the damage.351 Qualified
judgments, under which a reduction in the amount of the inverse
damage award is conditioned upon correction of the cause of
the damage, might also be authorized. 352

It appears reasonably probable, from what has been said,
that much of the artificiality of inverse condemnation law,
derived largely from its use as a device to evade sovereign

immunity, can be eliminated in the process of codification of
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statutory standards. Moreover, in cases where unintended
physical property damage is the basis of the claim, it

is now both possible (due to the demise of sovereign immunity)
and desirable (in the interest of greater certainty and
predictability,) to develop a single legislative remedy

with adequate scope and flexibility to supplant the judicially
developed action in inverse condemnation with all of its un-
certainties and inconsistencies. The prospect is a worthy

challenge for modern law reform.
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STUDY REILATING TQ INVERSE CONDEMNATION

PART IV, INVERSE CORDEMNATION:

UNINTENDED PHYSICAL DAMAGE

by
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>

20.

622, 163 P. 1024 (1917) (police power). See text. infra,
accompanying notes 46-87.
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which inverse condemnation liability is denied. where no
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546. 554 (1914); 2 P Nichols. Eminent Domain g 6.4432,
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Powers Farms v. Coneolidated Irxrigation Dist., 19 Cal 24 123,
1192 P.2d4 117 (1%41) (dictum); Tormey v. Andcerson-Cottonwood
Irrigation Dist., 53 Cal. Azp. 555, 200 P. 814 (3d Dist.
1921} (opiniscn of Supreme Court on denial cof hearing).
Clement v. State Reclomation Poard, 35 cal A 628. 220 P.24

897 (1250).

v. Symonds, oupya, LS4 Cul. 24 BL3, 9 €al  Rptr. 363, 357

P.2d 451 1559 . drooliving lecs of Iririness and diminution of
valuc by diversion of wrafilc, cirouiiy of travel. etc., do
not invoelva dlzect physlicnl damigs to real property. but

only dimirution ‘n its enicvmoys.™ Alibers v. County of

Los Angeres. gunra nota 21, a*t . 42 Ccal. Rptr. at 96.

398 P.2d at 1356. 7Yoo the same effeckt, see Pecople ex rel.
Departwent of Public Works v. yon, 54 cal 24 217. 9

Cal. Rptr. 151, 352 2.2d 519 {i19CG); People ex rel. Department
of Public Works v. Rassell, 42 ¢zl 24 189, 309 pP.28 10

(1957).



-

27.

28.

29.

30.

31

32.

See Akins v. County of Sonoma. 67 Cal 24 . 60 cal,

Rotr. 499. 507. 430 P.2d 57, 65 (1967); Mosley v. Arden
Farma Co.. 26 Cal 24 213 157 P.2d4d 372 (1945);:; Gibson

v. Garcia, 96 Cal App. 2d 681. 216 P.2d 119 (2d Dist. 1950).
It is not necessary that the extent of harm. or the exact
manner in which it is incurred, be foreseeable. See, e.qg..
Osborn v. City of Whittier. 103 Cal App 24 609, 230 pP.24
132 (2d pist. 1%51}.

See Premo v. Grigg. 237 Cal, App 24 192 197. 46 Cal. Rptr.
683 687 ( 3@ Dist. 1965); W. Progser, Torts, § 51, pp. 320-
21 (34 ed. 1964); F. Harper & F. James., The Law of Torts.
20.5. pp. 1134-51 {1956). The same results are reached.

in most but not all cases, by using foreseeability to limit
the scope of duty rather than causation. See Green, Foresee-
ability in Negligence Law, 61 Colum. L. Rev. 1401 (1961)
See Resta tement. Torts (2d), § 431 comment a. 433 (1965).
Youngblood v. Los Angeles County Flood Control Dist. 56
Cal. 24 603. . 15 Cal. Rptr 904, 9206. 364 P.2d4 840

842 (1961);: Granone v. County of Los Angeles, 231 Cal. App.
2d 629, 42 Cal. Rptr. 34, 47 (24 Dist. 1965).

Los Angeles Cemetery Ass'n v. City of Los Angeles, 103 Cal.
461, 37 Pac. 375. 378 (1894). See alsc. Conger v. Pierce
County, 116 Wash. 27. 198 p. 377 (1921).

Despite the generality of typical judicial language. see



33

34

35

cases cited supra. notes 30, 31, there appears to be an im-
plication running through the decisions that mere cause-in
fact wunder the usual 'but for'’ test. may not be sufficient
unless accompanied by a showing that the injurious results
were an inescapable or unavoidable consegquence. See Great
Northern Ry. v. State. 102 Wash. 348 173 p. 40 (1918);
Restatement, Torts (2d) § 433, comment 4 (1965). Cause-in
fact in the usual sense must of course., be shown. Youngblood
v. Los Angeles County Flood Contyxol Dist.. supra nocte 30;
Janssen v. County of Los Angeles 50 Cal. App 24 45, 123
P.2d 122 (2d Dist. 1942).

Granone v. County of Los Angeles. 231 Cal. App 2d 629 42
Cal. Rptr 34 {24 Dist. 1965).

Los Angeles Cemetery Ass'n v. City of Los Angeles 103 Cal.
461, 37 P. 375 (1894); Dick v. City of Los Angeles 34 Ccal.
App. 724. 168 P. 703 (24 Dist. 1917) (dictum). To consti-
tute an unforeseeable "act of God' which cuts off the chaim
of causation, however the stocrm must be truly unforeseeable.
The mere fact that it may be a heavy storm of unusual intensity
or volume., or even set local records for magnitude. is not
enough if heavy storms are expectable in the area. Southern
Pacific Co. v. City of Los Angeles, 5 Cal. 2d 545. 55 P 2d
847 {1936)

Restatement Torts (2d).s§ 432(1) (1965). The fact that the



36

37.

38

storm was unprecedented and unforeseeable. however. does aot
absolve the public entity from liability for additional
damage which would not have occurred in the absence of the
improvement Jeffers v. City of Monterey Park, 14 Cal . App.
2d 113 57 P 2d 1374 (24 Dist. 1936) Nahl v. Alta Irriga-
tion Dist 23 Cal App 333 137 P 1080 (3d DpDist 1913)
{dictum) See also Stons v. Los Angeles County Flood
Control Dist 81 cal 2pp 2d 902 185 P 2d 396 (24 Dist.
1947)
Bauer v. County of Ventura, 45 Cal 24 276 289 pP.2d 1 (1955)
and House v. Los Angeles County Flood Control Dist . 25 cal.
2d 384, 153 P.2d 950 (1%44) are the leading decisions.
See cages cited supra unote 13.
See e.g.. Clement v. State Reclamation Board 3% Cal 24 628
220 P 24 897. 905 (i950); 'The construction of the
public imprc—-nt is a deliberate act of the state or its
agency in furtherance of public purposes If private pro-
perty is ¢amaged thereby the state or its agency must compen-
sate the owner therefor. [eitutions] whether the damage was
intentional or the result of negligence on the part of the
governmentzl agency.' (Emphasis supplied ) Accord: Reardon
V. City & County of San Francisco. 66 Cal 492, . &6 P.
317 325 (1885) ({conclusion stated that constitution reguires
compensation to the owner "where the damage is directly in-

flicted ox inflicted by want of care and skill”) (emphasis



39

40

41

supplied) Tormey v. Anderson-Cottonwood Irrigation Dist..

53 cal App. 559 568. 200 P. 814. 818 {34 Dist. 1921} (hold-
ing negligence not essential to.inverse liability. since ‘the
care that may be taken in the construction of the public
improvement which causes the damage is wholly immaterial to
the right of the plaintiff to recover damage, if the im~
provement causes it°) (opinion of Supreme Court on denial of
hearing}.

See House v. Los Angelses County Flood Control Dist. supra
note 36; Granone v. County of Los Angeles. supra note 33
(alternate holding); Beckley v. Reclamation Board, 205 Cal.
App 2d 734. 23 Ccal Rptr 428 (3d Dist. 1962) (alternate
holding); Ward Concrete Coc v Los Angeles County Flood
Control Dist.. 149 Cal App. 248 840 309 P 2d 546 (2d Dist.
1957). Cf. Restatement, Torts (2d) § 302 (1965); W. Prosser
Torts, § 51 (3d ed 1964).

Bauer v County of Ventura, 45 Cal.2d 276. 286. 289 P.2d 1,

7 (1955) {alternate holding). To the same effect, see
Kaufman v. Tomich, 208 Cal. 19, 280 P. 130 (1929): Ambrosini
v. Alisal Sanitary Dist., 154 Cal. App 24 720, 317 P.24 33
(st Dist. 1957) (alternate holding)

Youngblood v Los Angeles County Flcod Control Dist., 56 Cal
2d 603, 15 Cal. Rptr 904, 364 P.2d 840 (1961) {dictum};

Clement v. State Reclamation Board, supra note 38



42.

43.

44

45,

46 .

47.

48.

49,

Pacific Seaside Home for Children v. Newbert Protection Dist..
190 cal 544, 213 p. 967 (1923) (diversion of natural stream) ;
Newman v. City of Alhambra 179 Cal. 42, 175 P. 414 (1918}
(obstruction of natural drainage); Steiger v City of San
Diego, 163 Cal. App 2d 110. 329 p.24 94 (4th Dist 1958)
{(collection and discharge of surface waters) .

The quoted phrase is that of Mr. Justice Curtis, in House
v. Los Angeles County Flood Control Dist » Supra note 36.
at » 153 P.2d at 954

Youngblood v. Los Angeles County Flood Control Dist.. 56
Cal .2d 603, 15 cal. Rptr. 904. 905 364 P.2d4 840, 841
(1961).

See text supra. accompanying notes 27-35

Albers v. County of Los Angeles, 62 cal. 2d 250, , 42
Cal. Rptr. 89. 96 398 p 24 129. 136 (1965).

Gray v. Reclamation Dist. No 1500. 174 cal. 622, 163 p.
1024 (1917).

Similar conclusions had been reached in Lamb v. Reclamation
Dist. No. 108, 73 cal. 125, 14 p. 625 (1887) and Green v.
Swift 47 Cal. 536 (1874), zn the basis of facts which
occurred prior to adoption of the ‘or damaged" clause in
the 1879 constitution.

The common enemy doctrine is discussed in the text, infra

accompanying notes 110-129.



50.

51.

52.

53

34.

Gray v. Reclamation Dist. No. 1500, supra note 47, at ;
163 P. at 1031.

Ibid. The full statement is: ' [Wlhether in any given in-
stance, as in this instance. the proper limits of the police
power have been exceeded. with the result that unlawful
confiscation or damage is worked. remsins still a question
for consideration. . . . Always the question in each case
is whether the particular act complained of is without the
legitimate purview and scope of the police power. If it be
then the complainant is entitled to injunctive relief or to
compensationIf it be not then it matters not what may be
his loss, it is damnum absque injuria."

Id at . 163 P. at 1034.

ibid.

See Hadacheck v. Sebastian. 239 U.S. 394 410 (1915):

we are dealing with one of the most essential powers of
government. -- ore that is the least limitable.® See.
generally. Sax. Takings and the Police Power. 74 Yale L. J.
36 (1964); Havran. Eminent Domain and the Police Power,

5 Notre Dame Law. 380 (1930). Cf. Goldblatt v. Town of
Hempstead, 369 U.S. 590, 594 {1962): “The term 'police
power' connotes the time-tested conceptional limit of
public encroachment upon private interests. Except for the

substitution of the familiar standard of 'reasonableness’



-

55.

56.

this Court has generally refrained from announcing any
specific criteria *

The court's police power discussion in Gray relies heavily
upon decisions involving the noncompensability of losses

of value resulting from police regulations. rather than
cases (like Gray itself) in which physical damage or des-
truction was in issue. The principal cases discussed
include Hadacheck v. Sebastian, supra note 54 (decrease in
exploitation value due to land-use regulation}; Chicago &
Alton Ry. Co v. Tranbarger. 238 U S. 67 (1915} (regulation
requiring construction of drainage culverts by railroad at
its own expense); and Chicago B. & 0. Ry. v. Illinois, 200
U.8 561 {(1906) (recquirement that railroad deepen. widen,
and bridge natural watercourse crossing its right of way).
The opinion seems to be oblivious to the distinction clearly
recognized as a significant one in more recent times. between
property value diminution unaccompanied by physical invasion
and losses caused by tangible injury to or interference
with use or enjoyment of property Compare United States

v. Causby 328 U.S. 256 (1946) with Goldblatt v. Town of
Hempstead, 369 U.S. 590 (1962).

8ee. e.g.. O'Hara v. Los Angeles County Flood Control Dist.

19 cal 2d 61. 119 P 24 23 (1941)



57.

38.

59.

60.

6l.

62.

63.

Rose v. State of California, 19 Ccal 24 713. 123 P .24 505
(1942). See also, Bacich v. Board of Control, 23 Cal. 248
343 144 P.2d B18 (1943). People v. Ricciardi. 23 Cal 2d

390, 144 p.24 799 (1943).

Rose v. State of California. sipra note 57, at 123 P.2d
at 515.
Id. at . 123 P.24 at 516.

25 Cal. 24 . 384, 153 P.2d 950 (1944). To the same effect,
see the anticipatory decision in Smith v. City of Los
Angeles. 66 Cal. App. 2d 562, 153 P.2d 69 (1944).

Id. at 391, 153 P.2d at 953. See also. to the same effect.
Archer v. City of Los Angeles. 19 Ccal 2d 19. 24, 119 P.2d 1,
4 {1941).

Id. at 392. 153 P.2d at 954 The Q'Hara case. supra note 56
was distinguished upon the ground that the plaintiff there
had failed to allege negligence.

Ibid. This position had the explicit concurrence of four
members of the court. Traynor, 3 . with Edmonds. J., con-
curring, wrote a separate opinion reaching the same result.
but on the ground that plaintiff’'s complaint adecuately
alleged a negligent and unprivileged diversion of water
flowing in a natural channel. Agreement with the majority
view of the police power. however, was indicated by this

statement: “Barring situations of immediate emergency,



64.

65.

neither the property law nor the police power of the state
entitles a governmental agency to divert water out of its
natural channel onto private property.‘ 1d. at , 153
P.2d at 957. A second concurring opinion was written by
Carter J.. taking the position that the majority had not
gene far enough in recognizing inverse compensability for
property damage resulting from public improvements. but
agreeing in principle with what he regarded as a '‘commendable
step” in the right direction. On limiting the scope of the
police power doctrine the court was essentially unanimous.
Youngblood v. Los Angeles County Flood Control Dist., 56 Cal.
2d 603, 15 cal. Rptr. 904, 3€4 P.2d 840 (1961) (dictum);
Bauer v. County of Ventura, 45 Cal. 2d 276. 289 p.2d 1
(1955} ; Ward Concrete Co. v. Los Angeles County Flood Control
Dist. 149 Cal. App. 2d 840. 309 P.2d 546 (24 Dist. 1957);
Veteran's Welfare Board v. Ozkland. 74 Cal App. 24 B18,

169 P.24 1000 (lst Dist. 1946) Although some of the cases
intimate that the rule is limited to instances of damage
resulting from defective design or consztruction, the Bauer
case. supra., scuarely holds that it obtains also with
respect to a defectively conceived plan of maintenance and
operation as distinguished from routine negligince in carry-
ing out an otherwise proper plan.

House v. Los Angeles County Flood Control Dist., 25 Cal. 2d



\P

66.

67.

63.

69.

384, - 153 P.2d 950 953 (1944). The problem of inverse
liability for deliberate destruction of private property in
the kims of situations referred to by the court is discussed
in Van Alstyne. Statutory Modification of Inverse Condemna-
tion: Deliberately Inflicted Injury or Destruction, 20

Stan L. Rev. 617 (1968).

See Archer v. City of Los Angeles 19 Cal. 2d 19. 119 P.2d

1 (1%41);: San Gabriel Valley Country Club v. County of Los
Angeles, 182 Cal. 392, 188 P. 554 {1920); Kambish v. Santa
Clara Valley Water Conservation Dist., 185 Cal. App. 24

107, 8 cal. Rptr. 215 (lst Dist. 1960).

See. e.g , Youngblood v. Los Angeles County Floal Control
Dist. supra note 64 at » 15 Cal. Rptr. at 906. 364 p.2d
at 842: ., . . if a property owner would have no cause of
action against a private citizen on the same facts. he can
have no claim for compensation against the state under sec-
tion 14 of article I ." Accord: Bauer v. County of
Ventura 45 Cal 24 276, 282-83, 289 P.2d 1, 5 (1955}.
Albers v. County of Los Angeles, 62 Cal. 24 250, . 42

Cal Rptr. 89, 95-96 398 P.2d 129 135-36 (1965). For a
recent application of the “"legal right’ approach, see Joslin
v. Marin Municipal Water Dist.. 67 cal 24 60 Cal

Rptr. 377 {(1967).

San Gabriel Valley Country Club v. County of Los Angeles,



70.

7L.

72.

73.

74.

75.

76.

77.

73.

1€2 cal. 392 188 P. 554 (1920).

Gray v. Reclamation Dist. No. 1500. 174 Cal. 622 163 P.

1024 (1217) (alternative ground); Lamb v. Reclamation Dist.
No. 108 73 cal 125 14 pP. 625 (1887) {(alternate ground).
Archer v. City of Los Angeles. 19 Cal. 24 19. 119 P.2d 1
{1941).

Albers v. County of Los Angeles. supra note 68, at . 42
cal Rptr. at 95 398 P.2d at 135.

Id. at . 42 Cal. Rptr. at 96 n. 3, 398 P.2d at 136 n.3
See. generally. W. Prosser. Torts 506-44 (3d ed. 1964). The
court in Albers found it unnecessary to consider whether lia-
bility without fault could be supported by private law prin-
ciples as applied to the facts before it.

See, e.g., Beckley v Reclamation Bocard 205 Cal. App 2d
734, 23 Cal. Rptr. 428 (34 Dist. 1962) (alternate holding).
Horton v. Goodenocugh 184 cCal. 451 194 P. 34 (1920).

Clement v. State Reclamation Board. 35 Cal 24 628. 220 P.

2d 897 (1950); Elliott v. I.os Angeles County. 183 Cal 472.
191 ». 892 (1920), Smith v. City of Los Angeles. 66 Cal.

App. 24 562, 153 p.2d 69 (2d Dist. 1944).

Bauer v. County of Ventura. 45 Cal. 24 276. 289 P.24 1 (1955);
House v. Los Angeles County Flood Control Dist., 25 Cal 24
384, 153 P.24 950 (1944); Granone v. County of Los Angeles.
231 Cal. App. 2d 629. 42 Cal. Rptr. 34 (24 Dist. 1965) (alter-

nate holding’.



79.

80.

81.

82.

83.

84.

85.

See, generally, Mandelker. Inverse Condemnation: The Con-
stitutional Limits of Public Responsibility, 1966 Wis. L.
Rev. 3.

See Bauer v. County of Ventura, supra note 78 at 282-83, 289
P.2d at 5: ‘Section 14 of article I however. is designed
not to create new causes of action but only to give the pri-
vate property owner a remedy he would not otherwise have
against the state for the unlawful disposssession,destruc-
tion or damage of his property. . . The effect of section
14 is to waive the immunity of the state where property

is taken or damaged for public purposes. '

See, e.gq.. Granone v. County of Los Angeles. 231 Cal App.
2d 622 42 Cal. Rptr. 34 (2d Dist. 1965) (liability affirmed

on alternate grounds of inverse condemnation, nuisance. and

statutory liability for dangerous condition of public property).

See Bauner v. County of Ventura supra note 80; Grmanone v.
County of Los Angeles supra note Sl.

Albers v. County of Los Angeles, 62 Cal. 2d 250. . 42 Cal.
Rptr. 89. 95, 398 P.24 129, 135 (1965).

Judicial abrogation of sovereign immunity had taken place
only 4 years prior to the Albers decision. See Muskopf v.
Corning Hospital Dist.. 55 Cal. 24 211 11 Cal. Rptr. 89,

352 P.2d 457 (1961).

California Tort Claims Act of 1963, Cal Cov't Code 810-
95.8 (West 1966); A. van Alstyne, Ceslifornia Government Tort

Liability (1964).



86. E.q., Bauer v. County of Ventura, supra note B0 (negligeat
improvement of drainage ditch by raising of bank); Granone v.
County of Los Angeles, supra note 8l (negligently designed
culverts).

87. See Cal. Gov't Code § B830.6 (West 1566), exonerating public
entities from liability for injuries caused by defective
plan or design of public improvements if the design or plan
could reasonably have been approved by responsible public
officials. This immunity has been given a broad interpreta-
tion. Cabell. v. State of California, 67 Cal. 2d 60 Cal.
Rptr. 476,430 P.2d 34 {1967): Becker v. Johnston, 67 Cal.
2d 60 Cal. Rptr. 485, 430 P.2d 43 (1967). See Note, Sovereign
Liability for Defective or Dangerous Plan or Design -- Cal-
ifornia Government Code Section 830.6, 19 Hastings L. J. 584
{1268).

88. See, generally, David, Municipal Tort Liability in California
-- Part IV, 7 So. Cal. L. Rev. 295 (1934).

89. Womar v. City of Long Beach, 45 Cal. App. 2d 643, 114 P.2d
704 (24 Dist. 1941),

90. Keys v. Romley, 64 Cal. 2d 396, . 50 Cal. Rptr.273, 275,
412 p.2d 529, 531 (1966) See Tiffany, Real Property, 740
{3d ed. 1939); Restateneat, Torts, §846 (1939).

91. See Kinyon & McClure, Interferences With Surface Waters, 24

Minn. L. Rev. 891 (1940).



92. See Keys v. Romley, supra note 90. But see Lampe v. City
& County of San Francisco, 124 Cal. 546, 57 P. 461, 57 P.
1001 (1899}.

93. LeBrun v. Richards, 210 Cal. 308, 291 P. 825 (1930): Ogburn
v. Connor, 46 Cal. 346 (1873}.

94. Archer v. City of Los Angeles, 19 Cal. 24 19, 119 P.2d 1
(1941);: shaw v. Town of Sebastopol, 159 Cal. 623, 115 P. 213
(1911} {dictum); Los Angeles Cemetery Ass'n v. City of
Los Angeles, 103 Cal. 461, 37 P. 375 (1894) {dictum); Corcoran
v. Benicia, 96 Cal. 1, 30 P. 798 (1892): Andrew Jergens Co.
v. City of Los Angeles, 103 Cal. App. 2d 232, 229 P.2d 475
(24 Dist. 1951).

95. 64 Cal. 24 396, 50 Cal. Rptr. 273, 412 P.2d 529 (1966). See
also, Pagliotti v. Aquistapace, 64 Cal. 2d 873, 50 Cal. Rptr.

282, 412 P.2d 538 (1966).

96. 1I1d. at ., 50 Cal. Rptr. at 280, 412 P.2d at 536.
97. Id. at , 50 Cal. Rptr. at 281, 412 P.2d at 537.
98. Ibid.

99. Conniff v. City & County of San Francisco, 67 Cal. 45, 7 b.
41 (1885). See also, Stanford v. City & County of San
Francisco, 111 Cal. 128, 43 P. 605 (1896): Los Angeles
Cemetery Ass'n v. City of Los Angeles, 103 Cal. 461, 37 P.
375 (1894} {(dictum).

100. Inns v. San Juan Unified School Dist., 222 Cal. App. 24 174,



34 Cal. Rptr. 903 (34 Dist. 1963);: Callens v. County of
Orange, 129 Cal. App. 2d 255, 276 P.2d 886 (4th Dist. 1954).

101. Steiger v. City of San Diego, 163 Cal. App. 24 110, 329
P.2d 94 (4th Dist. 1958); Andrew Jergens Co. v. City of
Los Angeles, 103 Cal. App. 24 232, 229 P.2d 475 (24 Dist.
1951); Farrell v. City of Ontario, 39 Cal. App. 351, 178 P.
740 (24 Dist. 1919).

102. Archer v. City of Los Angeles, 19 Cal. 2d 19, 119 P.2d 1
(1941). A mere swale which serves as a natural route for
escaping surface waters, but which does not have fixed
banks and channel bed, is not a watercourse under this
rule. See Steiger v. City of San Diege, supra note 101; Inns
v. San Juan Unified Schiool Dist., supra note 100.

103. See Pagliotti v. Aquistapace, 64 Cal. 24 873, 50 Cal. Rptr.
282, 412 P.2d 538 (1966) (trial court judgmeant enjoining
defendant from damming off didcharge of surface waters
from plaintiff's paved parking lot, where no other feasible
means of disposal existed, reversed for reconsideration under
modem "reasonableness" test; dictum suggests that same result
may be found proper on ramand after balancing of interests).
E.urlier cases on analogous facts have generally imposed
liability. See notes 100-10l1, supra.

104, Compare Archer v. City of Los Angeles, supra note 102 at

26-27, 119 P.2d at & ("A California landowner . . . may



105‘

discharge surface waters for a reasonable purpose into the

stream into which they naturally drain without incurring
liability for damage to lower land caused by the increased
flow of the stream") (emphasis added) with Inns v. San

Juan Unified School Dist., supra note 100 (district held
inversely liable for discharge of surface waters into swale
througn 28 inch concrete pipe). 1In other states, inverse
liability nas been imposed in similar fact situations with-
out regard for fault. See, e.g., Lucas v. Carney, 167 Ohio
St. 416, 149 N.E.2d4 238 (1958); Snyder v. Platte Valley
Public Power & Irrigation Dist., 144 Neb. 308, 13 N.W.2d 160,
160 A.L.R. 1154 (1944).

See O'Hara v. Los Angeles County Flood Control Dist., 19
Cal. 24 61, . 119 P.2d 23, 24 (1941): "In the present
case. . . the plaintiffs would nave a cause cfaction
against a private person who obstructed the flow of surface
waters from their land in the manner have alleged. A
governmental agency, however, in constructing public im-
Provements such as streets and nighways, may validly exer-
cise its 'police power' to obstruct the flow of surface
waters not running in a natural channel without making
compensation for the resulting damage . . . . The defendant
therefore is under no obligation to compensate for the

damage caused by the obstruction.” To the same effect, see



106.

107.

Callens v. County of Orange, 129 Cal. App. 24 255, 276 P.
2d 886 (1954) {(dictum). As noted above, text supra ac-
companying notes 57-65, the police power rationale has
been substantially modified by decisiong subsequent to
O'Hara,

See, e.g., Lampe v. City & County of San Francisco, 124
Cal. 546, 57 p. 461, 1001 (18%9). The gquestion whether
street improvements represent a sufficiently urgent public
interest to justify inroads upon the constitutional guaran-
tee of just compensation for "damage" to private property
appears not to have been fully considered in any of the
surface water decisions. But see Milhous v. State High-
way Dept., 194 S.C. 33, 8 S.E.2d 852 {1%40) (constitutional
property interest prevails without regard for private
liability rules, thus requiring holding of state liability
for obstructing surface waters nntwithstanding "common
enemy" rule under which private obstruction would be
nonactionable). Loss of direct access, however -- an
intangible detriment often far less damaging than flood-
ing ~~- is regarded as compensable when caused by street
improvements. See Bacich v. Board of Control, 23 Cal. 24
343, 144 P.24 818 (1943).

Corcoran v. City of Benicia, 96 Cal. 1, 30 P. 798 (1892):
Dick v. City of Los Angeles, 34 Cal. App. 724, 168 P. 703

(2@ Dist. 1217) (dictum). See also, Womar v. City of Long



108.

Beach, 45 Cal. App. 2d 643, 114 P.2d 704 (2d Dist. 1941)
(semble). Surface waters flowing in a natural or artificial
channel, however, cannot be cbstructed with impunity where
the result is to cast them upon lands which normally would
not have received them. Newman v. City of Alhambra, 179

Cal. 42, 175 P. 414 (1918); Larabee v. Town of Cloverdale,
131 cal. 96, 63 P. 143 (1900); Conniff v. City & County

of San Francisco, 67 Cal. 45, 7 P. 41 (1885): Weisshand

v. City of Petaluma, 37 Cal. App. 296, 174 P. 955 (3d

Dist, 1918).

The opinion in 0'Hara, supra note 105, for example, intimates

that construction of public improvements along a stream
"for purposes of flood control is . . . essential to the
public health and safety" and for that reason outweighs
the private property interest at stake. The Corcoran case,
supra note 107, suggests that the interest of a landowner
below official street grade is subordinate to the public
interest in grading and paving at grade, since any tem-
porary injury due to impounding of surface waters may be
alleviated by bringing the adjoining property up to
grade. To the same effect, see Dick v. City of Los
Angeles, 34 Cal. App. 724, 168 P, 703 (24 Dist. 1917}.
Compare Stanford v. City & County of San Francisco, 11l

Cal. 198, 43 P. 605 (1896} (inverse liability affirmed



for injury due to flooding of property above street grade
as a result of street improvements; Corcoran distinguished
as a case where owner assumed the risk of flooding by
building below grade.)

109. See Keys v. Romley, supra note 95, and accompanying text.
The modified civil law rule adopted in Keys has been
treated as applicable to inverse condemnation actions
based on alleged damage from interference with surface
waters. Burrows v. State of California, 260 cal. App. 24

» 66 Cal. Rptr. 868 (1568) (holding, under Keys, that
burden of pleading and proof that plaintiff lower owner
unreasonably failed to take precautions to avoid or re-
duce injury is upon the defendant state as upper owner).

110. Clement v. State Reclamation Board, 35 Cal. 24 628, .
220 P.2a 897, 901-02 (1950).

111. Id. See also, San Gabriel Valley Country Club v. County
of Los Angeles, 182 Cal. 392, 188 P.554 (1920); Lamb
v. Reclamation Dist. No. 108, 73 Cal. 125, 14 P. 625 (1887).
The common enemy rule, first announced in California in
Lamb, supra, was originally developed in English cases.
See Rex v. Commissioners, 8 B.& C. 355, 108 Eng. Rep.
1075 (K.B. 1828). (construction of groins by sewer com-
missioners to prevent erosion from ocean held privileged

as protective measure against the “common enemy").



112. Tiffany, Real Property, § 740 (34 ed. 1939).

113. Clement . State Reclamation Board, supra note 110;
Beckley v. Reclamation Board, 205 Cal. App. 24 734, 23
Cal. Rptr. 428 (3d Dist. 1962); Weck v. Los Angeles
County Flood Control Dist., 80 Cal. App. 2d 182, 181 P.2d4
935 {24 Dist. 1%47}. See also, Natural Soda Products Co.
V. City of Los Angeles, 23 cal. 24 193, 143 P.24 12 (1943);
1 Weil, Water Rights in the Western States, § 60, p. 59 (3d
ed. 1911),

114. san Gabriel Valley Country Club v. County of Los Amgeles,
supra note 111, at ., 188 P. at 558.

115. Jackson v. United States, 230 U.S. 1 (1913), cited with
approval in Gray v. Reclamation Dist. No. 1500, 174
Cal. 622, 163 P. 1024 (1917).

116, Weck v. Los Angeles County Flood Control Dist., 80 Cal.
App. 2d 182, 181 P.2d 935 (24 Dist, 1947); Janssen v. County
of Los Angeles, 50 Cal. App. 2d 45, 123 P.2d 122 {24 Dist
1942}. ¢f. United States v, Sponenbarger, 308 U.S. 256
(1939).

117. Youngblood v. Los Angeles County Flood Control Dist., 56 Cal.
2d 603, 15 Cal. Rptr. 904, 364 P.2d 840 (1961).

118. Los Angeles Cemetery Ass'n v. City of Los Angeles, 103 Cal.
461, 37 P. 375 (1894) (no liability for damage resulting
from inadequacy of culvert to drain waters from extraor-

dinary and unforeseeable flood).



115. House v. Los Angeles County Flood Control Dist., 25 Cal.
2d 384, 153 P.2d 950 (1944). The rule as to private owners
is similar. See, e.g., Weinberg Co. v. Bixby, 185 Cal.
87, 97, 196 P, 25, 30 (1921}: "If the defendants merely fend
the intruding [flood] waters from their own premises in

a reasonable and prudent manner, they cannot be held

responsible for the action of the stream in depositing
more silt and debris either in the channel or on adjacent
lands below than would have been done had it been permitted
to spread over defendants' lands.” (Emphasis added.)

120. Beckley v. Reclamation Board, 205 Cal. App. 2d 734, 23
Cal. Rptr. 428 (3d Dist. 1962). Cf. Keys v. Romley, 64
Cal. 2d 396, 50 Cal. Rptr. 273, 412 P.2d 529 (1966):
United States v. Sponenbarger, supra note 116.

121. See Rose v. State of California, 19 cal. 2d 713, 730, 123
P.2d 505, 515 (1942) (dictum). C£. Van Alstyne, Statutory
Modification of Inverse Condemnation: Deliberately Inflicted
Injury or Destruction, 20 Stan. L. Rev. 617, 619-23 {1968)
(denial destruction to prevent conflagration).

122. Beckley v. Reclamation Board, supra note 120, at .

23 Cal. Rptr. at 440.

123, Clement v. State Reclamation Board, 35 Cal. 2d 628, 220
P.2d 897 (1950).

124. Youngblood v. Los Angeles County Flood Control Dist.,56

Cal. 24 603, 15 Cal. Rptr. 904, 364 P.2d 840 (1961)



125.

126.

(dictum}; Bauer v. County of Ventura, 45 Cal. 24 276,
289 P.2d 1 (1955); House v. Los Angeles County Flood Con-
trol Dist., 25 cal. 2d 384, 153 P.2d 950 (1944); Granone
v. County of Los Angeles, 231 Cal. App. 2d 629, 42 Cal.
Rptr. 34 (2d Dist. 1965); Weck v. Los Angeles County Flood
Control Dist., 80 Cal. App. 24 182, 181 P.2d 935 (2d Dist.
1947} (dictum). Although inverse liability can be based
upon a negligentl conceived plan of maintenance or opera-
tion of a public improvement, see Bauer v. County of
Ventura, supm, ordinary negligence in the course of rou-
tine operations will support only a possible tort recovery.
See Kambish v. Santa Clara Valley Water Conservation Dist.,
185 Cal. aApp. 24 107, 8 Cal. Rptr. 215 (lst Dist. 1960);
Hayashi v. Alameda County Flood Control and Water Con-
servation Dist., 167 Cal. App. 24 584, 334 P.2d 1048 {lst
Dist. 1959); Smith v. East Bay Municipal Utility Dist.,
122 Cal. App. 2d 613, 265 P.2d 610 (lst Dist. 1954).
Compare Clement v. State Reclamation Board, 35 Cal. 24 628,
» 220 P.24 897, 909-11 (1950) (Carter, J., dissenting)
with San Gabriel Valley Country Club v, County of ILos
Angeles, 182 Cal. 392, 188 P. 554 (920). See also, House
v. Los Angeles County Floocd Control Dist., supra note 119,
at » 153 P.2d at 957 (Traynor, J., concurring).

Compare Archer v. City of Los Angeles, 19 Cal. 2d 19, .



127.

128,

129.

130.

119 P.2d 1, 6 (1941) ("evidence . . . shows clearly that
the storm drains constructed by defendants either followed
the channel of natural streams . . . or discharged into
the creek surface waters which would naturally drain into
it"} with Clement v. State Reclamation Board, supra note
125, at » 220 P.2d at 905 ("applicability of common
enemy doctrine . . . is set forth in Archer . . .") and
Beckley v. Reclamation Board, 250 Cal. App. 24 734, .
23 Cal. Rptr. 428, 437 (34 Dist. 1962).("In . . . Archer

«+ - » NO one was preventing plaintiff . . . from protect-
ing his lands from floods" under the common enemy rule}).
See Beckley v. Reclamation Board, supra note 126, at .
23 Cal. Rptr. at 43%-40.

Ibid.

See Comment, California Flood Control Projects and the Com-
mon Enemy Doctrine, 3 Stan. L. Rev. 361, 364-66 (1951).
Cf. Keys v. Romley, 64 Cal. 2d 396, 50 Cal. Rptr. 273, 412
P.2d 529 (1966).

". . . by a watercourse is not meant the gathering of er-
rant water while passing through a low depression, swale,
or gully, but a stream in the real sense, with a definite
channel with bed and banks, within which it flows at those
times when the streams of the region habituyally flow."

Horton v. Goodenough, 184 Cal. 451, 453, 194 P. 34, 35



(1920). Compare Inns v. San Juan Unified School Dist.,

222 Cal. App. 24 174, 34 Cal. Rptr. 903 (34 Dist. 1963)
(swale through which surface water normally drained held not
a watercourse).

131. See Green v. Swift, 47 Cal. 536 (1874).

132. Causation often presents difficult problems of proof. See,
e.q., Youngblood v. Los Angeles County Flood Control
Dist., 56 Cal. 2d 603, 15 Cal. Rptr. 904, 364 P.2d 840
(1961); Stone v. Los Angeles County Flood Control Dist.,

81 Cal. App. 2d 902, 185 P.2d 396 (24 Dist. 1947).

133. Most of the important California decisions are reviewed
in Beckley v. Reclamation Board, 205 Cal. App. 2d 734, 23
Cal. Rptr. 428 (3d Dist. 1962).

134. Youngblood v. Los Angeles County Flood Control Dist., supra
note 132, at . 15 Cal. Rptr. at 905, 364 P.2d at 841
(dictum): Pacific Seaside Home for Children v. Newbert
Protection Dist., 190 Cal. 544, 213 P, 967 (1923); Elliott
v. Los Angeles County, 183 Cal. 472, 191 P. 899 (1920).
See also, Ghiozzi v. City of South San Francisco, 72 Cal.
App. 2d 472, 164 P.2d 902 (1lst Dist. 1946)(dictum).

135. Clement v. State Reclamation Board, 35 Cal. 2d 628, '
220 P.2d 897, 903 (1950). See also, Smith v. City of
Los Angeles, 66 Cal. App. 2d 562, 153 P.2d 69 {2d Dist.

1944). Cases in other states are generally in accord.



136.

137.

i13a.

139.

See, e.g., Lage v. Pottawattamie County, 232 Iowa 944,

5 N.W.2d 161 (i%42}; Armbruster v. Stanton~Pilger Drainage
Dist., 169 Neb. 594, 100 N.W.2d 781 (1960).

Clement v, State DNeclamation Board, supra note 135, at 638,
220 P.2d at 503 (state may not "without liability tear out
a man-na’aflood protection that has existed for sixty-two
years to the lands of plaintiff uron which substantial

sums have been erpended in reliannce upon the continuance

of the protecticnl}

See Beckley v. Reclametlion Board, supra note 133, at .
23 Cal. Rptr. at 43S-40,.

Smith v. City of Los Angelsn, 66 Cal. 2pp. 2d 562, .
153 P.2d 69, 78 {24 Dinst. 1244): ". . . simply because

the district conztructed the dikes in question for the
purpose of £lood control doss not make it immune from
liability for fzmage inflicted therxeby upon the plaintiff.
There was here no emexgency requiring split-second action.”
See, e.g., Fudel v. Los Znugeles Ccunty, 118 Cal. 281, 50

P. 400 (1897); Guerkink v, City of Petaluma, 112 Cal. 306,
44 P. 570 (189¢). In litigation growing out of the great
Feather River flcod of Derember 1955, the state was ad-
judged liable upen the basic of ambiguous findings of

fact that a levee on the west side of the Feather River,

in the planning and design of which the state had



140.

141.

142,

"participated", had "caused waters of the Feather River
to be diverted ontc Plaintiffs’ property east of the
Feather River and thus caused harm to Plaintiffs' property."
Pedrozo v. State of California, Superior Court, Butte
County, No. 41265, Findings of Fact and Conclusions of
Law, par. 4 { January 30, 1967).

Artificial and natural watercourses are treated alike

in the obstruction cases, apparently without regard for
the length of existence of the artificial channel. See,
e.9., Larabee v. Town of Cloverdale, 131 Cal. 96, 63 P.
143 (1900}). ™Newman v. City of Alhambra, 179 Cal., 42, 175
P. 414 (1918); Cf. Rauer v. County of Ventura, 45 Cal.
28 276, 289 P.2d 1 (1955). See also, notes 113, 136, swra.
See, e.9.. Youngbicod v. Los Angeles County Flood Control
Dist., 56 Cal. 24 603, 15 Cal. Rptr. 904, 364 P.2d4 840
(1961) (dictum recognizing liability without fault for
diversion of stream waters, but intimating that in other
cases, including cobstructions of watercourses, fault is
required); Beckley v. Reclamation Board, supra note 133
(complaint held sufficient to state cause of action on
ground of diversion, without fault, and alternately a
cause fcr negligent obstruction of stream waters).

United States v. Kansas City Life Ins. Co., 339 U.S. 799

(1950); United States v. Dickinson, 331 U.S. 745 (1947);



wara

143,

144,

145.

146.

Jacobs v. United States, 290 U.S. 13 (1933); Cotton Land Co.
v. United States, 75 F. Supp. 232 (Ct. Cl. 1948); Brazos
River Authority v. City of Graham, 163 Tex. 167, 354 S.wW,
2d 99 (1962).

Dugan v. Rank, 372 U.S. 609 (1963); United States v. Gerlach
Live Stock Co., 339 U.S. 725 (1950). But see Joslin v.
Marin Municipal Water Dist., 67 Cal. 24 . 60 Cal. Rptr.
377, 429 P.2d 889 (1967).

Bauer v. County of Ventura, 45 Cal. 2d 276, 289 P.2d4 1
(1955) (negligent plan of maintenance of drainage ditch
which contemplated deposit and non-removal of stumps,
debris, and intersecting pipe which obstructed flow of
water, held actionable on inverse theory). See, to the
same effect, Baum v. County of Scotts Biuff, 169 Neb.

816, 101 N.W.2d4 455 (1960).

Larabee v. Town of Cloverdale, 131 Cal. 96, 63 P. 143
(1900); Richardson v. City of Zureka, 96 Cal. 443, 31 p.
458 {1892); Jefferis v. City of Monterey Park, 14 Cal.
App. 2d 113, 57 P.2d 1374 (2d Dist. 1536); White v. City
of Santa Monica, 114 Cal. App. 330, 299 P. 819 {2d Dist.
1931). Cases in other states are generally in accord.
See, e.9., Renninger v. State, 70 Idaho 170, 213 P.2d

911 (1950).

Granone v. County of Los Angeles, 231 Cal. A _p. 2d 629, 42



Cal. Rptr. 34 (2d& Dist. 1965); Weisshand v. City of
Petaluma, 37 Cal. App. 296, 174 P. 955 (3d Dist. 1918}.

147. Compare Hayashi v. Alameda County Flood Control and Water
Conservation Dist., 167 Cal. App. 2d 584, 334 P.2d 1048
(lst Dist. 1959) (tort but not inverse liability for
routine negligence in failing to clear debris) with
Bauer v. County of Ventura, 45 Cal. 24 276, 289 P.2d 1
{1955) (inverse liability obtains for defective plan which
includes retention of debris}.

148. See Beckley v. Reclamation Board, 205 Cal, App. 24 734,

23 Cal. Rptr. 428 (3d Dist. 1962) (both theories held
availabje under facts).

149. Ibid. See also, Granone v. County of Los Angeles, supra
note 146; Pedrozo v. State of California, supra note
13% (ambiguous findings).

150. Crivelli v. State of California, Del Norte County Superior
Court, No. 9142, Findings of Fact and Conclusions of Law,
par. II (August 4, 1966).

151. Id. at par. V. Public improvement design standards are not
required to provide adequate capacity or strangth for storms
of unforeseeable magnitude. Los Angeles Cemetery Ass'n
v. City of Los Angeles, 103 Cal. 461, 37 P. 375 (1894).
See notes 33-35, supra.

152. See Archer v. City of Loz Angeles, 19 Cal. 2d 19, 119 P.2d



153.

154.

1 (1941); san Gabriel Valley Country Club v. County of
Los Angeles, 182 Cal. 392, 188 P. 554 (1920). Although

dictum in San Gabriel Valley Country Club suggests that

nonliability attends an increase in both volume and velo-
city of downstream flow, the actual holding in both that

case and in Archer is limited to damage resulting from

increased volume only, This result may thus be consis-
tent with the “common enemy" rule, under which individual
efforts to stave off flood waters may increase downstream
volume withcut incurring liability. The potential erosive
effect of increased velocity, however, creates a hazard

of greater destructive impact and possibly permanent de~-
vastation. Neither decision, it is submitted, should
necessarily be taken as authoritative in the latter type
of case.

House v. Los Angeles County Flood Control Dist., 25 Cal.
2d 384, 153 P.2d 9550 (1944).

See, e.g., Tyler v. Tehama County, 109 Cal. 618, 42 P. 240
(18925) (diversion of current by bridge abutment resulting
in downstream erosion). Cf£. Green v, Swift, 47 Cal. 536
(1874} (not a "taking" under pre-187S% constitution). Cases
in other states generally sustain inverse liability with-
out fault in such cases. See, e.q., Dickinson v. City of

Minden, 130 So.2d 160 {(La. 196l); Tomasek v. State, 196



155.

156.

157.

158.

159,

160.

Ore. 120, 248 P.2d 703 (1952):; Morrison v. Clackamas
County, 141 Ore. 564, 18 P.2d 814 (1933); Conger v. Pierce
County, 116 Wash, 27, 198 P. 377 (1921).

Beckley v. Reclamation Board, supra note 148; Granone v.
County of Los Angeles, supra note 146.

Ambrosini v. Alisal Sanitary Dist., 154 Cal. App. 24 720,
317 P.2d 33 (lst Dist. 1957) (alternate ground)}. See

also, Mulloy v. Sharp Park Sanitary Dist., 164 Cal. App.

2d 438, 330 P.2d 441 {lst Dist. 1958) (semble).

See Southern Pacific Co. v. City of Los Angeles, 5 Cal. 24
545, 55 P.2d 847 (1936) (break in aguaduct; rule recognized
but held inapplicable on facts). See notes 33-35, supra.
Powers Farms v. Consolidated Irrigation Dist., 19 Cal. 2d
123, 126, 119 P.2d 717, 720 (1941) (dictum); Lourence v.
West Side Irrigation Dist., 233 Cal. App. 2d 532, 43 Cal.
Rptr. 889 (1lst Dist. 1965); Hume v. Fresno Irrigation Dist.,
21 Cal. App. 2d 348, 62 P.2d 483 (4th Dist. 1937); Ketcham
v. Modesto Irrigation Dist., 135 Cal. App. 180, 26 P.2d 876
(3 pist. 1933).

Tormey v. Anderson-Cottonwood Irrigation Dist,, 53 Cal.
App. 559, 568, 200 P. 814, 81B (34 Dist. 1921} (opinion

of Supreme Court on denial of hearing).

Ibid. This statement is gquoted approvingly in the recent

case of Albers v. County of Los Angeles, 62 Cal. 2d 250,



161,

i62.

163.

164.

42 Cal. Rptr. 89, 398 P.2d 122 (1965).

Curci v. Palo Verde Irrigation Dist., 69 Cal, App. 2d 583,
159 P.2d 674 (4th Dist. 1965). See also, Southern Pacific
Co. v. City of Los Angeles, 5 Cal. 2d 545, 55 P.2d4 847
(1936} (break in aguaduct caused by storm which was fore-
seeable).

L.R. 3 H.L. 330, 37 L.J.Ex. 161 (1868). See Bohlen, The
Rule in Rylands v. Fletcher, 59 U. Pa. L. Rev. 298, 373,

423 {(1°11).

Water seepage problems have been regarded as within the
Rylands doctrine in certain jurisdictions. See, e.g., Union
Pacific R.R. v. Vale, Oregon, Irrigation Dist., 253 F, Supp.
251 {D. Ore. 1966).

Clark v. DiPrima, 241 Cal. App. 2d 823, 51 Cal. Rptr. 49 (5th
Dist. 1966) (water escaping from break in irrigation ditch}:
Curci v. Palo Verde Irrigation Dist., supra note 161 {sudden
escape of watexr from irrigation ditch); Guy F. Atkinson Co.
v. Merritt, Chapman & Scott Corp., 123 F. Supp. 720 (N.D.
Calif. 1954). (collapse of cofferdams). The Rylands doc-
trine has been denied application to a case of water es-
caping from a private reservoir. Sutliff v. Sweetwater
Water Co., 182 Cal. 34, 186 P. 766 (1920). But see Rozewski
v. Simpson, 9 Cal. 2d 515, 71 P.2d 72 (1937), suggesting

that the application of Rylands to some kinds of escaping



water cases may be an open guestion. Liability without fault
has been accepted in California decisions dealing with certain
types of ultra-hazardous activities. See, e.g., Luthringer
v. Moore, 13 Cal. 2d 489, 190 P.2d 1 (1948), 37 calif. L.
Rev. 269 (1949),

165. See Clark v. DiPrima, supra note 164.

166, See cases cited mupra, note 158.

167. See, e.q, Fredericks v. Fredericks, 108 Cal. App. 24 242,
238 P.2d 643 (3@ bist. 1951}; Helson v. Robinson, 47 Cal.
App. 24 520, 118 P.24 350 (3d Dist. 19241);: Kall v. Carrut-
hers, 5% Cal. App. 555, 211 P. 43 (34 Dist. 1922). <CEf.
Nola v. Orlando, 119 Cal. App. 518, & P.2d 984 (lst Dist.
1232). Huisance liability is a long-recognized exception
to the doctrine of governmental tort immunity in California.
See, e.q., Ambrosini v. Alisal Sanitary Dist., 154 Ccal.
App. 2d 720, 317 P.2d 33 (lst Dist. 1957). It evolved
principally from decisions grounded on inverse condemna-
tion. See A. Van Alstyne, A Study Relating to Sovereign
Inmunity, in 5 Calif. Law Revision Comm'n, Reports, Re-
conmendations & Studies 1, 225-30 {1963). Because of
its inherent ambiguity, see W. Prosser, Torts 592 (34 ed.
1964), it has been freguently relied upon as a convenient
basis for imposing liability without regard for fault.

See Comment, 37 Calif. L. Rev. 269, 270 n. 7 (1949).



168, See U.S. Dept. Agric., Water: The Yearbook of
Agriculture 311 {1955).

169. See Curci v. Palo Verde Irrigation Dist., 69 Cal. App.
2d 583, » 159 P.2d 674, 676 (4th Dist. 1945}: "an

examination of the foregoing cases [including Powers, Hume,

and Ketcham, supra note 158] . . . show that in the majority

of them the landowner sought recovery for damages caused by
seepage from canals constructed through porous soil that
did not confine and hold water . . . . Although the
canal was constructed carefully and according to specifi-
cations this has been referred to as improper designing or
improper planning which would make the irrigation district
liable for damage. In some cases it is pointed out that
this seepage of water may be prevented easily by puddling
the canal with clay, by the use of oil on the banks and
bottom, or by other simple meaiis." See also, Tomey v,
Anderson-Cottonwood Irrigation Dist., 53ICal. App. 559,
200 P. Bl4 (3d@ Dist. 1921).

170. See Calif. Water Code 12627.3 (West Supp. 1965): "It
is declared to be the policy of the State that the costs
of solution of seepage and erosion problems which arise

or will arise by reason of construction and operation of

water projects should be borne by the project."



171,

172.

173 -

174.

175.

Curci v. Palo Verde Irrigation Dist., supra note 169.

But see Boitano v. Snchomish County, 11 Wash.2d 664, 120 P.
24 490 (1941) (unexpected opening of underground spring in
course of gravel operations, with resultant necessity for
drainage; county held inversely liable without fault where
excess waters were directed over plaintiff's property).

66 Cal. 492, 6 Pac. 217 (1885),

Id. at 505, 6 P. at 325.

A recent student note, 13 U.C.L.A.L. Rev. 871, 872, n.

10 (1966}, has classified Reardon as “"dictum”. This anal-
ysls ignores the reasoning of the court's unanimous opinion,
as summarized in the text, supra. Morsover, subseguent
decisions of ihe Suprene Court have explicitly treated
Reardon as a helding cn the point here being discussed.
See, e.g., Tormey v. Znderson-Cottonwood Irrigation Dist.,
53 Cal. App. 559, 36C, z00 P. 814, 818 (34 Dist. 1921)
(opinion of Supreme Court cn denial of hearing).

See, e.g., City of Atlanta v. Kenny, 83 Ga. App. 823, 64
S5.E.2d 912 {195)) (houvse collapsed into trench for fire
communications}; Breitz v. City of St. Paul, 256 Minn. 525,
99 N.W.2d 456 (1959) {(gullying and erosion due to loss of
support after sireet grade lowered); Great Northern Ry. v.
State, 102 Wash, 348, 173 P. 40 (1918) (slides and earth

deposits resulting from uphill blasting and road work).



176.

177.

See, generally, 2 P. Nichols, Eminent Domain §6.4432 2},
pp. 508~19 (rev. 3d ed. 1963). A contrary view is often
taken in states limiting inverse compensation to "takings".
See, e.g9., Hoene v. City of Milwaukee, 17 Wis. 2d 209,
116 N.W.2d 112 (1962) (damage to foundation of building
due to inadequately constructed highway unable to sustain
heavy traffic); Wisconsin Power & Light Co. v. Columbia
County, 3 Wis.2d 1, 87 N.W.2d 2792 (1958} (displacement of
soil as result of deposit of heavy fill material caused
twisting and destruction of transmission tower). Cf.
Boston Edison Co. v. Campanella & Cardi Construction Co.,
272 F. 24 430 {(1st Cir. 195%) (damage to transmission towers
due to displacement of soil by highway embankment held not
a "taking" but possibly subject to statutory liability)
(dictum).
Hinckley v. City of Seattle, 74 Wash. 101, 132. P. 855
(1913}). See also, Commonwealth, Dept. of Highways v.
Widner, 388 S.W. 2d 583 (Ky. 1963) {destruction of home in
landslide caused by removal of lateral support in course
of downhill road project held compensable without proof
of negligence); City of Newport v. Rosing, 319 §.W.2d 852
{Ky. 1958) (similar facts and holding).
See, e.g., Tyler v. County of Tehama, 109 Cal. 618, 42 P.

240 (1895); Tormey v. Anderson-Cottonwood Irrigation Dist.,



supra note 169; BSee also, Powers Farms v. Consolidated
Irrigation Dist., 19 Cal. 24 123, 119 P.2d 717 {(1941)
{dictum).

178. Porter v. City of Los Angeles, 182 Cal. 515, 189 P. 105
(1920). Although this opinion is concerned primarily with
an issue of the statute of limitations, its substantive
aspects have been regarded in subsequent decisions as
authoritative with respect to issues of liability. See
Los Angeles County Flood Control Dist. v. Southern Califor-
nia Bldg. & Lean Ass n, 188 Cal. App. 24 850, ., 10 Cal.
Rptr. 811, 813 (2d Dist. 196l). See also, Marin Munici-
pal Water Dist. v. Northwestern Pacific R. Co., 253 Cal.
App. 2d , ., 61 cal. Rptr, 520, 526 (lst Dist. 1967).

179. Albers v. County of Los Angeles, 62 Cal. 2d 250, 42 Cal,
Rptr. 89, 398 P.2d 129 (1965). See text supra, accompany-
ing notes 9-35.

180. See, g.g., Bauer v. County of Ventura, 45 Cal. 24 27s6,

289 P.2d 1 (1955); House v. Los Angeles County Flood
Control Dist., 25 Cal. 2d 384, 153 P.2d 950 (1944}.

181. Kaufman v. Tomich, 208 Cal. 19, 280 P. 130 (1929). The
court here cbserves that it is unnecessary to determine
whether liability was based on tort or inverse condemnation

principles, for the same result would obtain in either event.



182,

183.

Veteran's Welfare Board v. City of Oakland, 74 Cal. App.
2d 818, , 169 P.2d 1000, 1009 (st Dist. 1946). Em-
phasis added. See also, Wofford Heights Associates v.
County of Kern, 219 Cal, App. 2d 34, 32 Cal. Rptr. 870
(5th Dist. 1963).

The common law rule of absolute liability for deprivation
of lateral support, see Restatement, Torts, § 817 (1939),
has been modified by Section 832 of the California Civil
Code. Under this statutory rule, except in the case of
very deep excavations, the adjoining owner is liable only
if loss of lateral support results from negligence or from
failure to notify one's neighbor so that he may take pro-
tective measures. See Wharam v. Investment Underwriters,
58 Cal. App. 2d 346, 136 P.2d 363 (2d Dist 1943); Conklin
v. Coyne, 19 Cal. App. 2d 78, 64 P.2d 1123 {24 Dist. 1937}.
Section 832, however, applies only to lateral support
situations; it does not impair the former rule of strict
liability for loss of subjacent support. Marin Municipal
Water Dist. v. Northwestern Pacific R. Co., 253 Cal. App.
2d . 61 Cal. Rptr. 520 (lst Dist. 1967); Restatement,
Torts, § 820 (1939). C£. Porter v. City of Los Angeles,

182 cal. 515, 189 P. 105 (1220). Accordingly, the Kaufman

and Veteran's Welfare Board decisions, supra notes 181,

182, may arguably be regarded as consistent with the fault



rationale required in lateral support cases by Section 832,

while Reardon, supra note 172, as well as Porter, supra,

may be understood as instances of strict liability for loss
of subjacent support. This explanation, however, is in-
consistent with explicit language in Reardon that "there
could be no recovery at common law", id. at , 6 P, at
325, and has no formal support or recognition in Kaufman,

Veteran's Welfare Board, or Porter,

It is not entirely clear whether Calif. Civ. Code §
832 governs excavation work by public agencies. It has
been said to be in applicable to street excavation work by
a municipal contractor which impairs lateral support of
abutting land. Cassell v. McGuire & Hester, 187 Cal. App.
24 579, ., 10 Cal. Rptr. 33, 42 (lst Dist. 1960) (dictum).
Cf. Gazzera v. City & County of San Francisco, 70 Cal.
App. 2d 833, 161 P.2d B06 (lst Dist. 1945) (city held not
liable for loss of lateral support in absence of showirg
that street excavation work caused plaintiffs damage;
Section 832 neither cited nor discussed). On the other
hand, previots uncertainty whether general statutory pro-
visions governing tort liability were applicable to govern-
mental entities has now been resolved, since sovereign
immunity has been abrogated in California, in favor of

applicability. See Flournoy v. State, 57 Cal. 2d 497, 20



184.

185.

186.

Cal. Rptr. 627, 370 P.2d 331 (1962) (wrongful death act
held applicable to state). Under the latter view, it

seems that Section 832 would be regarded today as apropos
in a lateral support case maintained against a public en-
tity either on an inverse or tort theory.

De Freitas v. Town of Suisun, 170 Cal. 263, 149 P. 553
(1915). See also, Hillside Water Co. v. City of Los Angeles,
10 Cal. 24 677, 76 P.2d 68l (1938) {(city held liable for
diminution of artesian well pressure resulting from ex-
tensive pumping and exportation of water from underground
basin). A landowner's interest in spring water located on
his premises is recognized, ordinarily, as being equally
protectikie as his ownership of the surface. See State v.
Hansen, 189 Cal. App. 24 604, 11 Cal. Rptr. 335 (4th Dist.
1961). The interest of a surface owner in percolating
underground waters, however, has traditionally been subject
to a rule of correlative reasonable use. See Katz v.
Walkinshaw, 141 Cal, 116, 70 B. 663, 74 P. 766 (1903}.

Cf. City of Pasadena v. City of Alhambra, 33 Cal. 24 908,

207 P.2d 17 (1249), cert. denied, 339 U.S. 937 (1950).

Dugan v. Rank, 372 U.S. 609 (1963); United States v. Gerlach
Live Stock Co., 339 U.S. 725 (1950).

Joslin v. Marin Municipal Water Dist., 67 Cal. 2d '

60 Cal. Rptr. 377, 429 P.2d 889 (1967); De Freitas v. Town

of Suisun, supra note 184, See, to the same effect, Volkmann



R

187.

188.

189.

v. City of Crosby,120 N.¥,27 15770, Dak. 1963) (city held
inversely liable for impairment of private artesian well
supply by drilling of municipal well); Canada v. City of
Shawnee, 179 Okla. 53, 64 P.2d 694 (1936) {similar facts):
Griswold v. School Dist. of Town of Weathersfield, 117

VE. 224, 88 A.2d 829 (1952) {school district held inversely
liable for diversion of underground stream, with conseguent
drying up of plaintiff's spring, due to blasting in course
of district improvement project). Judicial enforcement of
property rights in water, however, may be unavailable where
conflicting prescriptive rights have matured. See City of
Pasadena v. City of Alhambra, supra note 184.

67 Cal. 24 ., 60 Cal. Rptr. 377, 425 P.2d4 889 (1967).

See Cal. Const. art. XIV, § 3, as amended in 1928 to modify
the strict doctrine of superiority of riparian to appropria-
tive rights as applied in cases like Herminghaus v. Southern
California Edison Co., 200 Cal. 81, 252 P. 607 (1926). By
the 1928 amendment, the rule of reasonable beneficial use
became firmly established as the legal framework for ad-
judication of competing claims to water in California. See
Peabody v. City of Vallejo, 2 Cal. 2d 351, 40 P.2d 486 (1935
Gin S. Chow v. City of Santa Barbara, 217 Cal. 673, 22 P.

2d 5 (1933); Calif. Water Code, §§ 100~101l.

See, to the same effect, Peabody v. City of Vallejo, supra



190.

191,

192.

193.

194.

185,

note 188, at 189, 40 P.2d at 492. But see Miramar Co. v.

City of Santa Barbara, 23 cal. 24 170, 143 P.2d 1 (1943),

32 Calif. L. Rev. 91 (1944) {court evenly divided as to

existence, as against the state, of property right in lit-

toral owner to uninterrupted sandy accretions from natural

ocean currents).

United States v. Gerlach Live Stock Co., 339 U.S. 725

(1950). See Annot., 20 A.L.R.2d 656 {1951).

Cf. Calif, Civil Code § 106: "It is hereby declared to be

the established policy of the State that the use of water

for domestic purposes is the highest use of water and that

the next highest use is for irrigation. "

doslin v. Marin Municipal Water Dist., supra note 187,

at » 60 Cal. Rptr. at 386, 429 P.2d at 898.

Los Angeles County Flood Control Dist., v. Abbot, 24 Cal.

App. 24 728, 76 P.2d 188 (2d Dist. 1938).

Joslin v. Marin Municipal Water Dist., supra note 187, at
. B0 Cal. Rptr. at 384, 429 P,2d at 896.

Id.at . 60 Cal. Rptr.at 382, 429 P.2d at 894. Accord-

ingly, a use recognized as beneficial under some circum-

stances may, under other circumstances, be subordinated to

more important uses. See Calif. Civil Code § 106, supra

note 191; Tulare Irrigation Dist. v. Lindsay-Strathmore

Irrigation Dist., 3 Cal. 2d 489, 45 P.2d 972 (1935).



196.

197.

198.

199,

200.

201.

202.

203,

204.

City of Los Angeles v. Aitken, 10 Cal. App. 2d 460, 52

P.2d 585 (3d Dist. 1935).

See Calif. Water Code §§ 1200-1801.

Calif. Water Code § 1252.5.

Calif. Water Code § 1253, See also, the "State Water Plan”
and "California Water Plan" provisions, Calif. Water Code§$§
10000-507, under which the state has assumed a primary
interest in the orderly and coordinated conservation,
development, and utilization of all water resources in the
state.

Calif. Water Code §§ 106, 1254,

Calif. wWater Code §§106.5, 1460-64. But compare the
"county of origin" and "watershed of origin" preferences
included in Calif. Water Code §§ 10505, 11460-63; Note,

12 stan. L. Rev. 439, 450-55 (1960).

Calif. Water Code §§ 2000-76 (references), 2500-2866
{administrative adjudication subject to court review).

See generally, Edelman, Federal Air and Water Control:

The Application of the Commerce Power to Abate Interstate
and Intrastate Pollution, 33 Geo. Wash. L. Rev. 1067 (1965);
Schwob, Pollution - A Growing Problem of a Growing Nation,
in U.S. Dept. Agric., Water - The Yearbook of Agriculture
636 (1955).

E.qg., Sewerage Dist. v. Black, 141 Ark. 550, 217 S.wW.2d



205.

206.

207.

813 (1920); Ivester v. City of Winston-Salem, 215 N.C.

l, 1 S.E.2d 88 (19239).

See Annots., 40 A.L.R.2d 1177 (1955) (sewage disposal
plants}; 38 A.L.R.2d 1265 (1954) (pollution of underground
waters).

See Hassell v. City & County of San Francisco, 11 Cal. 28
168, 78 P.2d 1021 (1938) (injunction against maintenance of
comfort station in public park on showing that nuisance would
result); Adams v. City of Modesto, 131 Cal, 501, 63 P. 1083
{1901) (open sewer ditch nuisance); Ingram v, City of
Gridley, 100 Cal. App. 2d 815, 224 P.2d 798 (3d Dist. 1950)
(sewage pollution of stream).

The legislative history of the Tort Claims Act of 1963
indicates a deliberate legislative decision to preclude
governmental tort liability for damages on a common law
nuisance theory. See Cal. Senate Comm. on the Judiciary,
Report on Senate Bill No. 42, Cal. Senate Daily J., April
24, 1963, at 1887 (Reg. Sess. 1963), quoted in A. Van Alstyms
California Government Tort Liability 497 (1964), However,
nuisance liability is not purely a matter of common law
doctzine in California, but is codified in Calif, Civil

Code §§ 3479, 3491, and 3501. Arquably, therefore, nui-
sance liability may still obtain under the last-cited

provisions. See Van Alstyne, Statutory Modjfication of



208.

209.

210.

211.

212.

213.

214.

inverse Condemnation: The Scope of Legislative Power,

19 Stan. L. Rev. 727, 740 n. 56 (1967).

See Van Alstyne, Modernizing Inverse Condemnation: A
Legislative Prospectus, 8 Santa Clara Law. 1,11l (1967).
A Van Alstyne, A Study Relating to Sovereign Immunity, in
5 Calif. Law Revision Comm'n, Reports, Recommendations &
Studies 1, 225-30 (1963),

See County Sanitation Dist. No. 2 v. Averill, 8 Cal. App.
2d 556, 47 P.2d 786 (243 Dist. 1935) (dictum). Cf£. Ambrosini
v. Alisal Sanitary Dist., 154 Cal. App. 24 720, 317 P.2d4
33 {ist Dist, 1957).

Gibson v. City of Tampa, 135 Fla. 637, 185 So. 319 (1938).
Game & Fish Comm'n v. Farmers Irrigation Co., Colo.

» 426 P.2d 562 (1967) (pollution by waters discharged
from fish hatchery); Cunningham v. Town of Tieton, 60
Wash.2d 434, 374 P.2d 375 (1962} (percolation from sewage
lagoon to underground wells); Snavely v. City of Goldendale,
10 Wash. 2d 453, 117 P.2d 221 (1941) (sewage discharge into
stream).
garly v. South Carclina Public Service Authority, 228 §.C.
322, 90 S.E.2d 472 {1955); Rice Hope Plantation v. South
Carolina Public Service Authority, 216 S.C. 500, 59 S.E.2d
132 (1950).

Commonwealth, Dept. of Highways v. Cochrane, 397 S.W.2d



155 (Ky. App. 1965); Kendall v. Dept. of Highways, 168
50.24 840 (La. App. 1964), writ ref'd 247 La. 341, 170
So.2d 864 (1965).

215. Clinard v. City of Kernersville, 215 N.C. 745, 3 S.E.2d4
267 (1939); Gray v. City of High Point, 203 N.C. 756, 166
S.E. 911 (1932).

216. See, e.qg., Parsons v. City of Sious Falls, 65 5.D. 145,
272 N.W. 288 (1937): Clinard v. City of Kernersville, supra
note 215. C£. City of Phoenix v. Johnson, 51 Ariz. 115,
75 P.2d 30 (1¢%38).

217. See Brewster v. Forney, 223 S.W. 175 (Tex. Com. App.l1920):
Southworth c. City of Seattle, 145 Wash. 138, 259 P. 26
(1227).

218, See Aliverti v. City of Walla Walla, 102 Wash. 487, 298
P. 698 (1931); Parsons v, City of Sioux Falls, 65 S.D.
145, 272 N.W. 288 (1937). Cf. Ambrosini v. Alisal Sani-
tary Dist., 154 Cal. App. 2d 720, 317 P.2d 33 (lst Dist.
1957}.

219. "There is perhaps no more impenetrable jungle in the en-
tire law than that which surrounds the word ‘nuisance.’

It has meant all things to all men, and has been applied
indiscriminately to everything from an alarming advertise-
ment to a cockroach baked in a pie. There is general

agreement that it is incapable of any exact or comprehensive



definitimn. Few terms have afforded s excellent an illus-
tration of the familiar tendency of the courts to seize
upon a catchword as a substitute for analysis of a problem
« -« ." W. Prosser, Torts 592 (34 ed. 1964).

220. See, e.qg., Jones v. Sewer Improvement Dist., 119 Ark.
166, 177 s.W. 888 (1915); Lakeland v. State, 143 Fla.
761, 197 So. 470 (1940); Briggson v. Virogua, 264 Wis. 47,
58 N.W.2d 546 (1953). The limited availability of remedies
other than damages, where inverse takings or damagings
have occurred, is surveyed in Note, Eminent Domain ~-
Rights and Remedies of an Uncompensated Landowner, 1962
Wash. U. L. Q. 210. See also, Horrell, Rights and Remedies
of Property Owners Not Proceeded Against, 1966 Univ. Ill.
L. Forum 113,

221. In private tort law, a division of authority exists as to
whether such damage is actionable without fault. See Annot.,
20 A.L.R.24 1372 (1951). On the California position, see
notes 224 and 229, infra, and accompanying text.

222. State ex rel. Fejes v. City of zkron, 5 Ohio St. 2d 47,
213 N.E.2d 353 (1966). This result is also reached in some
“damaging” states by narrow construction. See, e.q.,
Klein v. Department of Highways, 175 So.2d 454 (La. App.
1965), writ ref'd, 248 La. 369, 178 So.2d 658 (1965)

{collapse of roof due to wibration from pile drivers held



noncompensable since not an intentional or purposeful
infliction of damage}; Beck v. Boh Bros. Construction Co.,
72 So.2d 765 (La. App. 1954) (similar).

223. Bartholomae Carp. v. United States, 253 F.2d 716 (9th Cir.
1963) (atomic test detonations}; Sullivan v. Commonwealth,
355 Mass. 619, 142 N.£.2d 347 (1957) (non-negligent blasting
during aquaduct tunnel project); Crisafi v. City of Cleve-
land, 169 Ohic St. 137, 158 N.E.2d 379 (1955%) (single blast
during park improvement project). Some of the holdings of
noncompensability for blast and vibration damage appear to
be based on the view that the resulting injuries were de
minimis. See, e.g., Moeller v. Multnomah County, 218
Ore. 413, 345 P.2d 813 (1959). C£f., Louden v. City of
Cincinnati, 90 Chio St. 144, 106 N.E. 970 (1914) (severe
and prolonged blast and vibration damage may amont toc a
“taking"}.

224, Colton v. Onderdonk, 6% Cal. 155, 10 P. 395 (1886); Smith
v. Lockheed Propulsion Co., 247 Cal. App. 24 774, 56 Cal.
Rptr. 128 (4th Dist. 1967}; Balding v. D. B. Stutsman, Inc.,
246 Cal. App. 2d 559, 54 Cal. Rptr. 717 (34 Dist. 1966).

225. Los Angeles County Flood Control Dist. v. Southern Calif.
Bldg. & Loan Ass n, 188 Cal. App. 2d B850, 10 Cal. Rptr.

811 {24 Dist. 1961) (vibration damage from pile driver).

Cases in other "damaging" states are in substantial agreement



See, @.9., Richmond County v. Williams, 109 Ga. App. 670,
137 S.E,2d 343 (1964) (physical damage from pile driver
vibration held compensable; annoyance from dust, fumes and
noise held noncompensable); City of Muskogee v. Hancock,
58 Okla. 1, 158 P, 622 (1916) {(concussion damage from
blasting during sewer construction); City of Knoxville v.
Peebles, 19 Tenn. App. 340, 87 5.W.2d 1022 (1935) (vibra-
tion and concussion damage from blasting).

226. Inverse liability for damage caused by rocks and debris
thrown upon private property by construction blasting is
generally recognized. See, e,g9., Jefferson County v.
Bischoff, 238 Ky. 176, 37 S.W.2d 24 (1931); Adams & Sullivan
v. Sengel, 177 Ky. 535, 197 S.W. 974 {1917).

227. See McGrath v. Basich Bros. Constr. Co., 7 Cal, App. 24 573,
46 P.2d 981 (lst Dist. 1935); McKenna v, Pacific Electric
R. Co., 104 Cal. App. 538, 286 P. 445 (2d Dist. 1930). To
the same effect, see Whiteman Hotel Corp. v. Elliott & W.
gngineering Co., 137 Conn. 562, 79 A.2d 591 (1951).

228. Smith v. Lockheed Propulsion Co., 247 Cal. App. 24 774,

56 Cal, Rptr. 128 (4th Dist. 1967) {loss of underground
water supply due to subterranean vibration and earth
shifting caused by test of rocket engine of unusual power
and size). Where inverse liability is limited to a

"taking", however, contrary results have been reached.



229,

230,

231.

232.

233.

See, e.9., Leavell v. United States, 234 F. Supp. 734
(E. D. So. Car. 1964) (jet engine test).
See Alonso v. Hills, 95 Cal. App. 2d 778, 214 P.2d 50 (lst
Dist. 1950). Cf.Wilson v. Sespe Rancho, 207 Cal. App. 2d
10, 24 Cal. Rptr. 296 (24 Dist. 1962) (fire caused by blast-
ing in remote area}; Houghton v. Loma Prieta Lumber Co.,
152 Cal. 500, 93 P. 82 (1907} (personal injuries from
blasting in unpopulated area).
The strict liability rule, however, has been strongly criti-
cized as inconsistent with a rational balancing of the
competing interests in the light of modern technology.
See, e.g., Reyrelds v. W. HB. Hinman Co., 145 Me. 343, 75
A.2d 802, 20 A.L.R.2d 1360 (1950); Smith, Liability for
Damage to I:and by Blasting (pts. 1-2), 33 Harv. L. Rev.
542, 667 (1920).
See Berg v. Reaction Motors Division, 37 N. J. 396, 181
A,2d 487 (1962), cited with approval in Smith v. Lockheed
Propulsion Co., supra note 228, at . 56 Cal, Rptr.
at 137-38; Restatement, Torts, § 520 (1938).
See Smith v. Lockheed Propulsion Co., supra note 228, at

. 56 Cal, Rptr. at 138.
Cf. Los Angeles County Flood Control Dist. v. Southern Calif.
Bldg. & Loan Ass'n, 188 Cal. App. 2d 850, 10 Cal. Rptr.

811 (24 bist. 1961). But see Pumphrey v. J.A.Jones Constr.



234.

235.

236,

237.

238,

Co., 250 Iowa 559, 94 N.W.2d 737 (1959) (no liability for
concussion damage caused by non-negligent blasting by
government waterway project contractor under government
supervision and in accordance with government-approved
plans).

See Miller v. City of Palo Alto, 208 Cal. 74, 280 P. 108
(1929); Hansen v. City of Los Angeles, 63 Cal. App. 2d 426,

147 p.2d 109 {2ad Dist. 1944).

Ibid,
See Miller v. City of Palo Alto, supra note 234, holding

inverse condemnation theory inapplicable where complaint
alleged a single act of negligence which permitted escape
of fire from city dump. See also, McNeil v. City of
Montague, 124 Cal. App. 24 326, 268 P.2d 497 (33 Dist.
1954);: Western Assurance Co. v. Sacramento & San Joaquin
Drainage Dist., 72 Cal. App. 68, 237 P. 59 (34 Dist. 1925).
Osborn v. City of Whittier, 103 Cal. App. 24 609, 230 P.2d4
132 (24 pist. 1951). See also, Pittam v. City of Riverside,
128 Cal. App. 57, 16 P.2d 768 (4th Dist. 1933) (dictum).
See Bauer v. County of Ventura, 45 Cal. 2d 276, 284-85,

289 P.2d 1, 7 (1955), expressly distinguishing Miller,

McNeil, and Western Assurance Co., supra note 236, as in-

stances of escaping as a result of a single act of

negligence in routine operations, and sustaining the



239.

240.

241.

242,

sufficiency of a complaint for inverse condemnation (for
flood damage) based on an inherently defective plan of
construction and maintenance of a governmental project.
See text, supra, accompanying notes 38-43. This distinc-

tion was also noted in Western Assurance Co., supra note

236, at , 237 P. at 63, vhere the court observed that
inverse liability would obtain if the work which caused the
fire had been done "in accordance with specific directions
of . . . plans and specifications" approved by the district
and the damage had resulted "necessarily and directly"
therefrom.

See McNeil v. City of Montague, supra note 235.

See note 238, - a, and casesthere clited.

Neff v._Imparial Irrigation Dist., 142 Cal. App. 2d 755,
299 P.2d 359 (4th Dist. 1956). To the same effect, see
St. PFrancis Drainage Digct., v. Austin, 227 Ark. 167, 296
S.W.2d 668 (1956}: Dallas County Flood Control Dist. v.
Benson, 157 Tex. 617, 3C6 S.W.2d 350 (1957).

See St. Francis Dwmage Dist. v. Austin, supra note 241
(dictum); Dallas County Flood Control Dist. v. Benson,
supra note 241 (dictum). Cf. Bauer v. County of Ventura,
supra note 238; Cope v. Louisiana State Live Stock Sanitary
Board, 176 So. 657 (La. App. 1937} (death of mule by

ingestion of arsenic colution during anti-tick dipping



243.

244,

operation).

See Note, Crop Dusting: Two Theories of Liability ?, 19
Hastings L. J. 476 (1968). Technical data cited in this
note suggest that substantial drift from chemical applica-
tions is an inherent risk of dusting and spraying operations
notwithstanding use of reasonable care.

The former doctrine of soverign immunity has been supplanted
by a statutory rule making public entities liable, except
vhere otherwise provided by statute, for the tortious acts
and omissions of their employees. Calif. Gov't Code § 815.2.
Although there is a specific statutory immunity for "any
injury caused in fighting fires", Calif. Gov't Code §

850.4, this immunity would not preclude governmental tort
liability for negligently permitting a fire started or
attended by public employees to escape: (1) Negligently
permitting the fire to escape is probably not within the
purview of the immunity for "fighting fires". See A, Van
Alstyne, California Government Tort Liability § 7.29 (1964).
(2) There is an express statutory liability for negligently
or wilfully permitting a fire to escape, Calif. Health &

5. Code § 13007, which, although framed in general terms,
applies to public entities and their employees, see
Flournoy v. State of California, 57 Cal. 2d 497, 20 Cal.

Rptr. 627, 370 P.2d4 331 (1962), and supersedes (i.e.,



"otherwise provides”) the immunity provisions of the
Government Code. See Calif. Gov't Code §815 {(introduc-
tory exception); A. Van Alstyne, gp. cit., §§ 5.11, 5.28,
{2) Negligently or deliberately permitting a fire under
the control of a public employee to escape appears to
constitute a failure to exercise reasonable diligence to
discharge a mandatory duty imposed by statute, see Calif.
Pub. Res. Code § 4422; Calif. Health & S. Code § 13000,
and thus is a basis of governmental liability under Calif.
Govt. Code §815.6. (4) Escaping fire would, in some
cases, be actionable as a dangercus condition of public
property. Calif. Gov't Code § 835; Osborn v. City of Whit-
tier, supra note 237.

245, Although governmental use of dangerous chemicals for pest
control purposes is expressly authorized by statute, see
Calif. Agric. Code §§ 14002, 14093, 14063, such authoriza-
tion does not relieve the user from liability for property
damage caused thereby. Calif. Agric. Code § 14003, 14034.
Moreover, use of pesticides in such a manner as to cause
"any substantial drift" is a misdemeancr, Calif. Agric.
Code § 12972; see id. § 9, vioclation of which appears
to be an actionable tort. See Note, Crop Dustimg: Two
Theories of Liability ?, 19 Hastings L. J. 476, 4B6-87
(1968). However, the applicability of the Agricultural

Code Provisions to govermnmental entities, and their



interrelationship to the Tort Claims Act of 1963, are in
need of clarification. See note 324, infra.

246, Actions to impose statutory tort liability for a dangerous
condition of public property, see note 244 gupra, are
subject to certain defenfes not available in inverse con-
demnation. See, e.g., Calif. Gov't Code §§ 835.2 (lack of
notice), 835.4 (reasonableness of entity's actions after
notice). See also, Calif. Gov't Code § B30.6 (immunity
for injury resulting from defective plan or design where
not wholly unreasonable at time of adoption); HNote,
Sovereign Liability for Defective or Dangerous Plan or
Design --California Govermment Code Section 830.6, 19
Hastings L. J. 584 (1968).

247. See, g.9.,Cal. Code Civ. Proc. §1242 (surveys of land
regquired for public use); Cal. HBealth & 5. Code § 2270(f)
{investigations and nuisance abatement work by mosquito
abatement district}; Cal. Water Code § 2229 (surveys for
irrigation district purposes). For a comprehensive list of
c¢itations, see A, Van Alstyne, A Study Relating to Sovereign
Immunity, in 5 Cal. Law Revision Comm'n, Reports, Recom-
mendations and Studies 1, 110-19 (1963). Entries into
private buildings, unless consent is given by the owner,
must be supported by a wvalid search warrant. Camara v.

Municipal Court, 387 U.S. 523 (1967);: See v. City of



Seattle, 387 U.S. 541 (1967). Under the cited decisions,
however, the warrant may authorize an "area inspection”,
and need not be particularized to individual structures.

248. Onick v. Long, 154 Cal. App. 2d& 381, 316 P.2d 427 (1lst
Dist. 1957) (by implication):; Giacona v. United States,
257 F.2d 450 (5th Cir. 1958); Johnson v. Steele County,
240 Minn. 154, 60 N.W.2d 32 (1953); Commonwealth v. Carr,
312 Ky. 393, 227 5.W.2d 904 {1950); Restatement, Torts §
211 (1934); 1 Harper & James, The Law of Torts § 1.20,
pp. 56-57 (1956).

249. Restatement, Torts § 214 (1934}, apparently approved as
the California rule in Reichhold v. Sommarstrom Inv. Co.,
83 Cal. App. 2d 173, 256 Pac. 592 {1927) and Onick v.
Long, supra note 24B. See also, Heinze v. Murphy, 180
Md. 423, 24 A.2d 917 (1942); 1 Harper & James, The Law
of Torts §1.21, pp. 58-59 (1956}.

250. The California Tort Claims Act of 1963 declares public
entities and public employees immune from tort liability
for authorized official entries upon private property, but
this immunity does not extent to injuries caused by the
employee’s "own negligent or wrongful act or omission".
Cal. Gov't Code § 821.8. See A. Van Alstyne, California
Government Tort Liability §5.62 (1964).

251. Frustuck v. City of Fairfax, 212 Cal. App. 2d 345, 28 cCal.

Rptr. 357 (lst Dist. 1963); Bernard v. State, 127 So.2d



252,

253.

254.

255,

774 {La. 1961). See also, Podesta v. Linden Irrigation
Dist., 141 cal. App. 2d. 38, 296 P.2d 401 (3d Dist. 1956)
(burdening of servitude for drainage by widening and deepen-
ing normally dry watercourse traversing private ranch,
thereby preventing use for agricultural purposes, held
compensable).

Examples of actionable interferences include Heimann v.
City of Los Angeles, 30 Cal. 2d 746, 185 P.2d 597 (1947)
(substantial temporary interference with access to adjoin-
ing property by storage of construction materials and
erection of seeds upon and in front of plaintiff's land)},
and O'Dea v. County of San Mateo, 139 Cal. App. 2d 659,

294 P.2d 171 {lst Dist. 1956) {(obstruction of surface for
over ten months by storing drainage pipes on easement while
awaiting underground installation).

Irvine v. Citrus Pest Dist. No. 2 of San Bernardino County,
62 Cal. App. 2d 378, 144 P.2d 857 (4th Dist. 1944); County
of Contra Costa v. Cowell Portland Cement Co., 126 Cal.
App. 267, 14 P.2d 606 (lst Dist. 1932) (by implication).
See Annot., 29 A,L.R. 1409 (1924).

192 Cal. 319, 219 Pac. 986 (1923).

Id. at 329, 219 P. at 991. See also, Dancy v. Alabama
Power Co., 198 Ala. 504, 73 So. 901 (1916); 2 P. Nichols,

Eminent Domain, § 6.11, pp. 379-83 (rev. 3d ed. 1963).



256.

257.

258.

See Heimann v. City of Los Angeles, sSupra note 252 {(no
inverse recovery for personal discomfort or annoyance or
for insubstantial interferences with property). Cf.
People ex rel. Dep't of Public Works v. Ayon, 54 Cal.

2d 217, 9 Cal. Rptr. 151, 352 P.2d 519 (1960) (semble).

In addition to the cases cited in notes 251 and 252, supra,
see Onorato Bros. v. Massachusetts Turnpike Authority,

336 Mass. 54, 142 N.E.2d 389 {1957} (highway route survey):
Wood v. Mississippi Power Co., 245 Miss. 103, 146 So.24
546 (1962) (utility line route survey); Vreeland v. Forest
Park Reservation Comm'n, 82 N. J. Eqg. 349, 87 A. 435

(1913) (fire prevention); Litchfield v. Bond, 186 N.Y.

66, 78 N.E. 719 (1906) (county boundary survey): Rhyne v.
Town of Mt. Holly, 251 N. C. 521, 112 S.E.2d 40 (1960)
(weed abatement work).

See Dugan v. Rank, 372 U.S. 609 (1963):; 2 P. Nichols,
Eminent Domain, § 6.21, p. 393 {rev. 33 ed. 1963). See
also, Wofford Heights Associates v. County of Kern, 219
Cal. App. 2d 34, 32 Cal. Rptr. 870 (5th Dist. 1963) (un-
intentional but foreseceable damaging held compensable).

The emergency exception is discuessed in Van Alstyne,
Statutory Modification of Inverse Condemnation: Deliberately

Inflicted Injury or Destruction, 20 Stan. L. Rev. 617 (1968).



259.

260.

261.

262.

263.

See, e.q., Evherabide v. United States, 345 F.2d 565 (Ct.
Cl. 1965); Commonwealth, Department of Highways v.
Gisborne, 391 sS.W.2d 714 (Ky. 1965).

City of Napa v. Navoni, 56 Cal. App. 2d 289, 132 P.2d

566 (3d Dist. 1942) (water pipeline laid in plaintiff's
land under mistaken belief that easement had been acquired);
Commonwealth, Department of Highways v. Gisborne, supra
note 259 (highway engineer staked out more land than had
been acquired, and contractor proceeded with improvement
work thereon in good faith reliance). C£. State Road
Dep't v. Cuyahoga Wrecking Co., 171 So.2d 50 (Fla. App.
1965) (highway contractor removed building from land not
yet condemned, apparently by mistake)}.

Bridges v. Alaska Housing Authority, 375 P.2d 696 (Alaska
1962) {(destruction of private structure; owner awarded
value of building, attorneys fees, and damages for mental
anguish). See also, R. J. Widen Co. v. United States,

357 F.2d 988 (Ct., Cl. 1966) (U. S. Corps of Engineers
mistakenly commenced flood control work undex joint federal-
state project three months before state, pursuant to agree-
ment, "took" the property by condemnation).

Eyherabide v. United States, supra note 259.

Compare City of Napa v. Navoni, supra note 260 (inverse

condennation) with Slater v. Shell 0Oil Co., 58 Cal. App.



24 864, 137 P.2d 713 (lst Dist. 1243) (trespass).

264. See, generally, Kornoff v. Kingsburg Cotton 0il Co., 45
Cal. 2d 265, 288 P.2d 507 (1955); Slater v. Shell 0il
Co., supra note 263; Restatcment, Torts (2d4), § 161,
comment. b (1965}. C£. Spaulding v. Cameron, 38 Cal. 2d
265, 239 P.2d 625 (1952}. The option is ordinarily denied,
however, when the offending structure is maintained as
a necessary part of a public utility operation. See
Thompson v. Illinois Central R. R. Co., 191 Iowa 35,

179 N.W. 191 (1920); McCormick, Damages for Anticipated
Injury to Land, 37 Harv. L. Rev. 574, 584-85 (1924}.

265. Frustuck v. City of Fairfesx, 212 Cal. App. 2d 345, 28 Cal.
Rptr. 337 (1963). Cf{. Loma Portal Civiec Club v. American
Airlines, Inc., 61 Czl. 2d 582, 39 Cal, Rptr. 708, 394
P.2d 548 {1964) (cenial of injunction to prevent excessive
jet aircraft noisce by commercial planes landing and taking
off at public airport held proper in view of public in-
terest in continuation of air transportation).

266. Kornoff v. Kingsburg Cotton 0il Co., supra note 264.

267, See People ex rel. Dept of Public Works v. Ayon, 54 Cal.
2d 217, 9 Cal., Rptr. 151, 352 P.2d 519 (1960); Heimann
v. City of Los Angeles, 30 Cal. 2d 746, 185 P.2d 597 (1947);

Brandenburg v. Los ZAingeles County Flood Control Dist.,



45 Cal. App. 2d 306, 114 P.2d 14 (2d Dist. 1941). Bridges
v. Rlaska Housing Authority, supra note 261, seems to be
a unique decision contra,

268. Although common law governmental immunity is no longer a
defense to trespass as a remedy against California public
entities for mistaken occupation or destruction of private
Property, relief in tort may not always be available in
light of the special defenses included in the California
Tort Claims Act of 1963. See, e.g., Cal. Govt. Code §§
820.2 (discretionary conduct), 820.4 {(non-negligent en-
forcement of law), 821.8 (trespass within express or
implied authority).

269, See, e.g., Archer v. City of Los Angeles, 19 Cal, 24 19,
24, 119 P.2d 1, 4 {1941). Statements to this effect in
Archer and other cases were characterized as dicta in Albers
v. County of Los Angeles, 62 Cal. 2d 250, 42 Cal. Rptr. B89,
398 P.2d 129 (1965).

270. See, e.g., Bauer v. County of Ventura, 45 Cal. 24 176,

289 P.2d 1 {1955); wWard Concrete Co. v. Los Angeles County
Flood Control Dist., 149 Cal. App. 24 840, 309 P.2d 546
(2@ Dist. 1957).

271. See, e.g., Granone v. County of Los Angeles, 231 Cal. App.
28 629, 42 Cal. Rptr. 34 (2d Dist. 1965); Beckley v. Re-
clamation Board, 205 Cal. App. 2d 734, 23 Ccal. Rptr. 428

{3d Dist. 1962).



272.

273.

274,

275,

See text supra, accompanying notes 28-43.

Clement v. State Reclamation Board, 35 Cal. 24 628, .
220 P,2d 897, 905 (1950). See also, Youngblood v. Los
Angeles Countr Flooud Control Dist., 56 Cal. 24 603, 15
Cal. Rptr. 904, 367 P.2d 840 (1961).

Reardon v, Clty & County of San Francisco, 66 Cal. 492,

6 P. 317 (i885), dizcussed supxa at notes 172-74.

See Smith v. City of Los ~ngeles, 66 Cal, App. 2d 562, ’
153 P.2& 69, 78 (2d Dist. 1%44): “During this six year
period the district had ample time ard cpportunity to make
adequate provision for tho cara of the diverted waters and
for the protection of plaintiffs' property. It was simply
a choice of means delibetately made by the governing board
of the district in selecting one method of controlling
possible future floods ¢s against another."” (Emphasis
added.) Ses alzo, Lubin v. Towa City, 257 Iowa 383, '
131 N.W.2d 763, 770 (i1965) {(flooding of basement due to
break in 80 vear 0ld wetor main installed six feet beneath
surface withcut rensconable inspection capability; order
granting new trial affirmed, after judgment for defendant
in tort suit for dameges): "A city . . . so operating knows
that eventually a break will occcur, water will escape and
in all probability flow onto the premises of another with

resulting damages. . . . a2 risk from such a method of




276.

operation should be borne by the water supplier who is in

a position to spread the cost among the consumers who are
in fact the true beneficiaries of this practice and of the
resulting savings in inspection amd maintenance costs.”
{Emphasis added.} Cf. Broeder, Torts and Just Compensation:
Some Personal Reflections, 17 Hastings L. J. 217, 224 (1965).
The legislative approach to governmental tort liability
for dangerous conditions of public property includes
directly analogous considerations. For example: (1) Tort
liability cannot be based upon defects in the plan or de-
sign of a public improvement where reasonable grounds for
official approval thereof existed at the time the plan or
design was accepted. Cal. Gov't Code § 830.6; Cabell v.
State, 67 Cal. 2d , 60 Cal. Rptr. 476, 430 P.2d4 34
{1967); HNote, Sovereign Liability for Defective or
Dangerous Plan or Design -~ California Government Code
Section B830.6, 19 Hastings L. J. 584 (1%68). (2) A
condition of public property which causes injury is not
regarded as "dangerous" if the court determines, as a
matter of law, that the risk of harm thereby created was
minor, trivial, or insignificant in light of the surround-
ing circumstances. Cal. Gov't Code § 830.2; See Barrett
v. City of Claremont, 41 Cal. 2d 70, 256 P.2d 977 (1953).

{3) Bven if the condition is a dangerous one, liability is



not imposed if the public agency establishes that either
"{a) . . . the act or omission that created the condition
was reasonable . . . as determined by weighing the pro-
bability and gravity of potential injury . . . against the
practicability and cost of taking alternative action . . . ."
or "(b) . . . the action it took to protect against the
risk . . . or its failure to take such action was reasonable
» » - a8 determined by taking into consideration the time
and opportunity it had to take action and by weighing the
probability and gravity of potential injury . . . against
the practicability and cost of protecting against the
risk of such injury.' Cal. Gov't Code §835.4. See A,
Van Alstyne, California Government Tort Liability § 6.29,
6.30 (1964).
277. See Restatement, Torts (23), §302, comment (1965).
Evidence that planners or designers failed to employ
sound engineering practices, see, e.g., Granone v. County
of Los Angeles, 231 Cal. App. 2d 629, 41 Cal. Rptr. 34
{(2d Dist. 1965) (expert testimony), may thus be explainable
on grounds other than negligence. The deficient culverts
in Granone, for example, may have represented an inter-
mediate or temporary stage of the channel improvement
project; the county may have elected to bridge the stream

by a2 less expensive technique (earth fill pierced by culverts)



within current budget appropriations, rather than the
more expensive expedient of a wide-span steel and concrete
bridge. On the other hand, the decision to culvert rather
than bridge may, in fact, have been due to negligence or
incompetence of the responsible officers. The latter
conclusion, if true, would merely move the risk analysis
back an additional step. £mployment of engineers, designers,
and managers to develop and execute public improvement pro-
jects of substantial size and complexity entails a calcu-
lated risk of human error resulting in defective plans. An
alternate analysis might emphasize the view that standards
of personnel recruitment, methods of gualification investi-
gation, and levels of compensation may not have been
pitched at a level reasonably calculated to exclude the
risk of employing untrained, incompetent, and careless
designers and planners.

278. Clement v. State Reclamation Board, 35 Cal. 2d 628, 642,
220 P.2d 897, 905 (1950).

279. See House v. Los Angeles County Flood Control Dist., 25
Cal., 2d 384; , 153 P.2d ©50, 954 (1944): "In view of
the organic rights to acquire, possess and protect property
and to due process and equal protection of the laws, the
principles of nonliability and damnum absque injuria are

not applicable when in the exercise of the poclice power,



280.

281.

282.

private, personal and property rights are interferred with,
injured or impaired in a manner or by a memns, or to an
extent that is not reasonably necessary to serve a public
purpose for the general welfare." (Emphasis added.)

See Smith v. City of Los Angeles, supra note 275.

CE. Bacich v. Board of Control, 23 Cal. 2d 343, ,

144 P.2d 818, 828 (1243) (concurring opinion of Edmonds, J.):
"The factors to be considered in deciding an inverse con-
demnation claim are, on the one hand, the magnitude of the
damage to the owner of the land, and, on the other, the
desirability and necessity for the particular type of
improvement and the danger that the granting of compensa-
tion will tend to retard or prevent it. . . . In addition,
before compensation may be denied, the court must find

that the particular improvement be not unreasonably more

drastic or injurious than necessary to achieve the public

objective." (Emphasis added.)

See Clement v, State Reclamation Board, 35 Cal. 24 628,

220 P.2d 897 (1950} (reliance on flood protection afforded
by existing leveecs; Podesta v. Linden Irrigation Dist.,

141 cal. app. 2d 38, 296 P.2d 401 (3d Dist. 1956) (reliance
upon continuance of drainage channel in natural condition);
Los Angeles County Flood Control Dist. v. Abbot, 24 Cal.

App. 24 728, 76 P.2d 188 (24 Dist. 1938) (reliance on



accretions of sand); City of Los Angeles v. Aitken, 10
Cal. App. 2d 460, 52 P.2d 585 (34 Dist. 1935) (reliance on
continued water level of recreational lake).

283. See note 276, supra. It is clear, however, that the con-
ditional "plan or design" immunity provided by Cal. Gov't
Code § 830.6 withholds tort liability in precisely the
same situations in which well settled rules of inverse
condemnation law impose liability. Compare Cabell v. State,
67 Cal. 24 . 60 Cal., Rptr. 476, 430 P.2d 34 (1967).
{tort liability withheld) with Granone v. County of Los
Angeles, 231 Cal. aApp. 2d 629, 42 Cal. Rptr. 34 (24 Dist.
1965} (inverse liability affirmed).

284. Even though the risk may be deemed remote or even un-
foreseeable, the damage which eventuates is actionable if
it results "directly" from the improvement. See Albers
v. County of Los Angeles, 62 Cal. 23 250, 42 Cal. Rptr. 89,
298 P.2d 129 (1965}, as discussed in the text, supra, ac-
companying notes 27-35. See also, House v. Los Angeles
County Flood Control Dist.,, 25 Cal. 24 384, , 153 P.2d
950, 957 (1944) (concurring opinion of Traynor, J.): "It
is of no avail to defendant that the invasion of plaintiff's
property in the manner in which it happened was not fore-
seecable. . . . The public purpose was not the mere cons-
truction of the improvement but the protection that it

would afford against floods. The dangers inherent in the



improvement would cause injury only when storms put the
flood control system to a test. The injury sustained by
plaintiff was therefore not too remote.”

285. The conclusion in Albers, supra note 284, that the County
of Los Angeles was a better loss distributor than the
prlaintiff property owners (the losses in question were
presumably not of a kind ordinarily covered hy insurance)
is unexceptional. But many public entities have very
limited fiscal resources. See Van Alstyne, Govermmental
Tort Liability: A Public Policy Prospectus, 10 U.C.L.A.L.
Rev. 463, 465 n. 7 (1963) {pointing out "the tremendous
disparities in size, population and fiscal capacity” of
local public entities, as evidenced by the fact that some
counties, cities, and special districts "function on annual
fiscal budgets of less than $50,000, while other cities,
counties and districts have budgets averaging more than
that sum per day.") (&mphasis in original.} See, generally,
Vieg, California Local Finance (1960); Cal. State Controller,
Annual Report of Financial Transactions Concerning Special
Districts of California (Fiscal Year 1965-66). The total
liability of the defendant in Albers exceeded §5,000,000.
Reliance upon loss distribution capacity as a significant
criterion of inverse liability would thus, upon occasion,

result in inequitable and discriminatory treatment of



equally deserving property owners, depending upon the
differing fiscal capacities of the defendant public
entities,

This difficulty, of course, could be minimized by
development of adequate means for funding of inverse
liabilities by even the smallest of public entities. Even
if it is assumed that commercial insurance against such
risks is obtainable at reasonable premiums, it is not
entirely clear that adeguate statutory authority exists for
public entities to insure against all inverse liabilities.
See Cal. Gov't Code §§ 989-%891.2, 11007.4, authorizing
insurance against "any injury":; but see Cal. Gov't Code §
810.8 (defining "injury" to mean losses that would be
actionable if inflicted by a private person). Since in-
verse liability may obtain where private tort liability
does not, Albers v. County of Los Angeles, supra note
284, comprehensive tort liability insurance may still be
regarded as inapplicable to some inverse claims. £xisting
statutory authority to fund judgment liabilities with
bond issues, Cal. Gov't Code §§ 975-978.8, are, however,
clearly broad enough to include inverse liability judg-
ments. See A. Van Alstyne, California Government Tort
Liability 9.16 (1964). and although authority for pay-

ment of judgments by instalmsnts, Cal. Gov't Code § 970.6,



is, in terms, limited to "tort" judgments, id. , 915,
inverse liabilities may possibly be a form of "tort" for ths
purpose. See Douglass v. City of Los Angeles, 5 Cal. 2d
123, 128, 53 P.2d 353, 355 (1935).

In principle, the existing devices for funding tort
liabilities appear to provide ample flexibility for admin-
istering inverse liabilities of the great majority of
public entities. The statutes should, however, be clarified
to avoid any doubt as to their applicability to inverse
situations. 1In addition, the “‘catastrophe” liability
problem should be given appropriate legislative attention.
See generally, Borchard, State and Municipal Liability
in Tort -- Proposed Statutory Reform, 20 A.B.A.J. 747,
751-52 (1934) {(proposal for state "backup" insurance to
supplement insurance efforts of small local entities);

A. Van Alstyne, A Study Relating to Sovereign Immunity,

in 5 Cal. Law Revision Comm'n, Reports, Recommendations &
Studies 1, 308-11 (1963) (similar proposal geared to

local "fiscal effort"). The development 0of an eguitable
plan of state-funded “backup" insurance presupposes the
availability of appropriate and fair tests of local fiscal
effort to fund such protection more directly. Such tests
appear to be available. See U. S. Advisory Comm'n on

Intergovernmental Relations, Measures of State and Local



286.

287,

288.

289,

290.

291.

Fiscal Capacity and Effort (1962).

See Van Alstyne, Statutory Modification of Inverse Con-
demnation: The Scope of Legislative Power, 19 Stan. L.
Rev, 727, 771-76 {(1967), for a review of the constitutional
convention proceedings which led to adoption of the “or
damaged" clause in Cal. Const., art. I, § 14.

Cf. Calabresi, The Decision for Accidents; An Approach to
Nonfault Allocation of Costs, 78 Harv. L. Rev. 713 (1965}.
See, generally, 2 F. Harper & F. James, The Law of Torts §
11.4 (1956); Calabresi, Some Thoughts on Risk Distribution
and the Law of Torts, 70 Yale L. J. 499, 500-17 (196l1).
See Cal. Gov't Code §§ 820.2, 830.6: A. Van Alstyne,
California Government Tort Liability §§ 5.51 - 5.57 {(1964).
See also, Recommendation Relating to Sovereign Immunity,
in 4 Cal. Law Revision Comm'n, Rejports, Recommendations &
Studies 801, 810 (1963).

See, generally, Ne Casek v. City of Los Angeles, 233 Cal.
App. 24 131, 43 Cal. Rptr. 294 (28 Dist. 1965); Gregoire
v. Biddle, 177 F.2d 579 (2d Cir. 1949). But see Van
Alstyne, Governmental Tort Liability: A Public Policy
Prospectus, 10 U.C.L.A.L. Rev. 463, 473-91 (1963).

The leading California decisim s are House v. Los Angeles
County Flood Control Dist., 25 Cal. 2d 384, 153 P.2d 950

(1944) and Bauer v. County of Ventura, 45 Cal. 2d 276,



292.

293.

294.

289 P.2d 1 (1955). Cases in other states are discussed in
Mandelker, Inverse Condemnation: The Constitutional Limits
of Public Responsibility, 1966 Wis. L. Rev. 3. Imposition
of inverse liability upon public entities for defectively
designed public structures is consistent with the trend

in private tort law toward imposition of liability upon
architects and engineers for defective plans. See Comment,
55 Calif. L. Rev. 1361 (1967).

See Van Alstyne, supra note 286,

See the text, supra, accompanying notes 9-35. Despite

the implications of the Albers decision, however, subsequent
inverse litigation has continued to revolve principally
around the concept of fault. 8See, e.q., Sutfin v. State of
California, 261 Cal. App. 2d 67 Cal. Rptr 665 . (3d Dist.
1968} (flooding caused by highway improvement and related
flood control works).

Restatement, Torts (2d), Tentative Draft No. 10, § 520,

pP. 56 (April 20, 1964): "iIn determining whether an activity
is abnormally dangerous, the following factors are to be
considered: (a) Whether the activity involves a high
degree of risk of some harm to the person, land or chattels
of others; (b) whether the gravity of the harm which may
result from it is likely to be great; (c) whether the risk

cannot be eliminated by the exercise of reasonable care;



295,

296,

297.

298.

299,

(@) whether the activity is not a matter of common usage;
(e) whether the activity is inappropriate to the place
where it is carried on; and (£f) the value of the activity
of the community."” See also, id., § 521 (no strict liability
for abnormally dangerous activities required or authorized
by law; liability to be governed by standard of reasonable
care appropriate to such activity).

id., § 522(a), p. 82 (minority proposal by Reporter, W.
Prosser, and three Advisors}).

Id., § 523, p. 86. See also, id., §524, p. 91 {contributory
negligence}.

Id., § 524a, p. 93.

Mass. Laws ann. ch. 81 § 7 (1964). See, €.9..U. S. Gypsum
Co. v. Mystic River Bridge Authority, 329 Mass. 130, 106
N.E.2d 677 (1952). Although Massachusetts is a “taking"
state, it has enacted an extensive pattern of legislation
providing for payment of compensation for damage inflicted
by governmental programs. For citations of Massachusetts
cases, see 2 P. Nichols, dminent Domain, S 'é:&é - 6.43,
Pp. 464-86 (rev. 3d ed. 1963).

The development of the Massachusetts doctrine is reviewed
fully in Boston Edison Co. v, Campanella & Cardi Constr.
Co., 272 F.2d 430 (lst Cir. 1959}, a case factually similar

to Reardon v. City & County of San Fransisco, GgaéaiQ 492}



300.

6 Pac. 317 (1885), discussed in the text supra, accompany-
ing notes 176-83.
Murray Realty, Inc. v. Berke Moore Co., Inc., 342 Mass.
689, 175 N.E.2d 366 (196l1); Boston Edison Co. v. Campanella
& Cardi Coms tr. Co., supra note 299. See also, Webster
Thomas Co. v. Commonwealth, 336 Mass. 130, 143 N.g£.2d 216
(1957). Economic considerations are deemed relevant to a
determination of the practicability of damage avoidance:
"In determining whether the damage was inevitable, the
test is not whether the method was absolutely necessary,
but whether in choosing another method so as to avoid
damage 'the expense would be so disproportionate to the
end to be reached as to make [the other method] from a
business and common sense point of view impracticable.‘'"
Murray Realty, Inc. v. Berke Moore Co., Inc., supra, at

, 175 N.E.2d at 368. In this case, the use of ex-
plosives for democlition work had been disapproved by the
state as too risky. and the "pin and feather" method
(drilling of series of holes and driving of wedges to break
paving) as too expensive and time-consuming. Adoption of
the steel-ball-and-crane technique was thus found to be
a reasonable decision, and, absent negligence in the
actual use of this technigue, was thus a basis for statu-

tory liability for "necessary" damage that resulted.



301.

302.

Compare Boston Edison Co. v. Campanella & Cardi Corstr.
Co., supra (twisting of plaintiff's foundation as result
of dumping of heavy fill on unstable soil at adjoining
public improvement site held to be foreseeable; but
evidence failed to support finding that aveoidance tech-
nigues were practicable),

See, e.qg,, Murray Realty, Inc. v. Berke licore Co., Inc.,
Supra note 300 (negligent use of steel ball for demolition
work); Holbrook v. Massachusetts Turnpike Authority, 338
Mass. 218, 154 W.E.2d 605 (1958) {flood damage due to
negligently constructed embankment that interfered with
drainage).

Cf. Albers v. County of Los Angela 62 Cal. 2d 250, 42 Cal.
Rptr. 85, 398 P.2d 129 (1965). But see Sutfin v. State
of California, 261 Cal. App. 24 . 67 Cal, Rptr. 665
{3d bDist. 1968); Burrows v. State of California, 260 Cal.
App. 2d . 66 Cal. Rptr. 868 (2d Dist. 1968). Compare
Milhous v. State Highway Dept., 194 S.C. 33, 8 S.E.2d 852
(1940} (state held liable for flooding due to obstruction
of surface waters even though, under private water law
rules, a private person would not be liable; inverse
liability for “taking" of private property held to be un-

fettered by rules of common law).



303.

304.

305.

306.

307.

308.

See 2 P. Nichols, &minent Domain, § 5. 1, p. pp. 4~8
{rev. 3d ed. 1963).

See text, supra,accompanying notes 46-65. See also,

Van Alstyne, Statutory Modification of Inverse Condemna-
tion: Deliberately Inflicted Injury or Destruction, 20
Stan. I.. Rev. 617 (1968).

See text, supra, accompanying notes 9-35.

See, e.g., Sutfin v. State of California, supra note 302
(stream water diversion); Burrows v. State of Califeornia,
supra note 302 (surface water diversion).

See notes 114-18, supra.

See San Gabriel Valley Country Club v, County of Los
Angeles, 182 Cal. 392, 188 P.554 (1920). The first com-
prehensive legislative approach to regional flood control
involved the creation of the Sacramento & San Joagquin
Drainage District as astate agency to implement, in co-
operation with the federal government, the flood control
Plans formulated by the California Debris Commission,
Cal. Stat. &x. Sess. 1911, ch. 25; Cal. Stat. 1913, ch.
170. 5See Gray v. Reclamation Dist. No. 1500, 174 Cal.
622, 163 P. 1024 (1917). Local flood control organizations,
until recent years, consisted principally of relatively
small drainage, levee, or flood control districts created

pursuant to general enabling statutes, such as the Protectim



District act of 1895, Cal. Stat. 1895, ch. 201, p. 247,
Cal. Water Code App., §§6-1 to 6-29 (West 1556) and the
Levee District Act of 1$05, Cal. Stat. 1905, ch. 310, p.
327, Cal. Water Code App., §§ 9-1 to 9$-34 (wWest 1956).

A few flood control districts of more sweeping geographical
scope had been established by special legislation before
1939, including those in Los Angeles County, Cal. Stat.
1915, ch. 755, p. 1502, cal. Water Code App. §§ 28-1

to 28-23 (West), Orange County, Cal. Stat. 1227, ch. 723,
p. 1325, Cal. water Code App. §§ 36-1 to 36~23 (West), and
in the American River basin, Cal. Stat. 1927, ch. 808,

p. 1596, cal. Water Code App. §§37-1 to 37-30 (wWest]).
However, the modern trend to establishment of such dis-
tricts in a majority of the counties of California by
carefully tailored special laws began in 1939 with the
creation of the San Bernardino County Flood Control Act.
Cal. Stat. 1939, ch. 73, p. 1011, cal. Water Code App. §&
43-1 to 43-28 (West). 1In the thirty years since then,
some thirty-five major flood control districts have been
created by special act. See Cal. Water Code App., ch. 46~
106 (West). The validity of such specially created dis-
tricts, despite the constitutional prohibition against
local and special legislation, has been repeatedly affirmed.

See American River Flood Control Dist. v. Sweet, 214 Cal.



309.

310.

778, 7 P.2d 1030 (19232).

See, g.9., Gray v. Reclamation Dist. No. 1500, 174 Cal.
622, 163 P. 1024 (1%17).

See Beckley v. Reclamation Board, 205 Cal. App. 2d 734, 23
Cal. Rptr. 428 (34 Dist. 1962); Hote, 3 Stan. L. Rev. 361
{1951). A collateral problem, to which little or no
attention has been given in the decisional law, is the
question of notice. The physical activity of one farmer
in putting up protective levees might well give adequate
notice to his immediate neighbors of the need for similar
self-help to repel the "common enemy"; but it seems un-
realistic to expect that lower landowners will necessarily
realize that upstream flood control improvements being
installed by a large public district, possibly many miles
distant, will augment the volume, velocity, and intensity
of downstream flow to a degree that warrants additional
protective barriers. To the extent that the "common
enemy"” rule assumes that the resulting downstream flood
damage is the result of the injured owner‘s failure to
take self-protective measures, despite absence of notice
of the need to do so, it tends to function as a rule

of strict liability operating in reverse. Cf£. Archer v.
City of Los Angeles, 19 Cal. 2d 19, 119 P.2d 1 (1941):

San Gabriel Valley Country Club v. County of Los Angeles,



311.

312.

313.

314.

182 Cal. 3%92. 188 P. 554 (1920). The analogous problem
of allocating responsibility for protection against

loss of lateral support due to normal excavations for
improvement purposes has been resolved by statutory
provision for giving of "reasonable notice" by the im-
prover as a condition of non-liability. Cal. Civil Code
832. See note 183, supra.

Gray v. Reclamation oist. No. 1500, supra note 309. See
also, United States v. Sponenbarger, 308 U.S. 256 (1539):
Kambish v. Santa Clara Valley Water Conservation Dist.,
i85 Cal. App. 2d 107, 8 Cal. Rptr. 215 {lst Dist. 1960);:
Weck v. Los Angeles County Flood Control Dist., 80 Cal.
App. 2d 182, 181 P.2d 935 (24 Dist. 1947).

See text supra,accompanying notes 125-29, 148-4G, 154-55.
See, e.q., Clemnent v. State Reclamation Board, 35 Cal. 248
628, 220 é.zd 897 (1950); Rudel v. Los Angeles County,
118 Cal. 281, 50 P. 400 (1897).

Although most of the California decisions have tended to
exenplify a somewhat mechanical application of doctrinal
precepts, see, e.,q.,Callens v. County of Orange, 129

Cal. App. 2d 255, 276 P.2d 886 (4th Dist. 1954), some
notable exceptions can be found. E.9., Dunbar v. Humboldt
Bay Municipal Water Dist., 254 Cal. App. 24 , 62 Ccal,

Rptr. 358 (3d Dist. 1967) (damage issues): Beckley v.
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316.

317.

Reclamation Board, 205 Cal. App. 2d 734, 23 Cal. Rptr.

428 {(3d Dist. 1562) (liability issues); Suith v. City of
Los Angeles, 66 Cal. app. 2d 562, 153 P.2d 69 (24 Dist.
1944} {liability issues). Instructive examples of explicit
balancing of interests are also found in United States

v. Gerlach Live Stock Co., 339 U.S. 725 (1950) (feasability
of eguitable cost distribution deemed relevant to com-
~ensability for loss of riparian rights to seasonal over-
flowing of agricultural lands}); United States v. Willow
River Power Co., 324 U.S. 499 {1945} (appraisal of com~
peting private and public interests deemed relevant to com-
pensability for loss of head due to raise in water level).
See Joslin v. Marin Municipal Water Dist., 67 Cal. 2d .
60 Cal. Rptr. 377, 429 P.2d4 889 (1567) (stream water};

Keys v. Romley, 64 Cal. 24 396, 50 Cal. Rptr. 273, 412 bp.
24 529 (1966) (surface water), deemed applicable to in-
verse condemnation in Burrows v. State of California,

260 Cal. App. 24 . 66 Cal. Rptr. 868 (24 Dist. 1968).

See text, supra, accompanying notes 294-297.

See, e.q9., Clean Air Act, 77 Stat. 392 (1$63); Water
Quality Act of 1965, 79 Stat. 903 (1965); Clean Water Re-
storation Act of 1966, 80 Stat. 1246 (1966): Federal Water
Pollution Control Admin, 1 The Cost of Clean Water: Summary

Report (1968}, passim; U.S. Dept. of Agriculture, A Place
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to Live: The Yearbook of Agriculture 83-132 (1963).

It has been authoritatively estimated that "municipal
waste treatment plant and interceptor sewer construction
costs to attain federal water quality standards in the
five-year period, FY 1969-73, will require the expenditure
of $8.0 billion", excluding land costs, Federal Water
Pollution Contrcl Adm'n, supra note 317, at 10. See

also, Bryan, Water Supply and Pollution Control Aspects

of Urbanization, 30 Law & Contemp. Prob. 176, 188-92 (1965).
See text, supra, accompanying notes 203-220. But see

New Jersey Stat. Ann., tit. 40 63-129: "The cwner of

any land adjacent to any plant, works or station for the
treatment, disposal or rendering of sewage . . . who

shall sustain any direct injury by reason of the negligence

or lack of reasonable care of the contracting municipalities

« -« « in the establishment and maintenance of any such
plant, works, or station, may maintain an action at law

. « + for the recovery of all damages sustained by him

by reason of such injury." (Emphasis added.) Since the
concept of “nuisance” appears to be the principaldoctrinal
basis for tort liability (and possibly for inverse lia-
bility) in pecllution cases, there is a need for legislative
clarification of the extent of governmental tort liability

for nuisance under the Tort Claims Act of 1963, See note
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322,

323.

324.

207, supra, and accompanying text.

See text supra, accompanying notes 172-83.

Conn. Gen. Stat. Rev., § 13a-82 (rev. 1966); Mass. Laws
Ann. ch. 81 § 7 (1964); Penna. Stat. Ann. tit. 26 § 1-612
(Supp. 1966); Wis. Stat. Ann. § 80.47 {1957).

To some extent, of course, a form of strict inverse lia-
bility is already reguired in some cases by the decision
in Albers v. County of Los Angeles, 62 Cal. 2d 250, 42 Cal.
Rptr. 89, 398 P.2d 129 (1965). The full implications of
this decision, however, remain to be worked out. Ccf.
Sutfin v. State of California, 261 Cal. App. 2d 67
Cal. Rptr.665 (1968) {opinion gquotes extensively from pre~
Albers opinions) (dictum).

See note 245, supra.

For example, Cal. Agric. Code §§ 14063 and 14093 explicitly
authorize governmental agencies to use certain dangerous
chemicals in pest control operations, while id. § 14033
{apparently but not explicitly applicable to public
entities) authorizes use of 2, 4-D and other injurious
herbicides in accordance with administrative reqgulations.
Use of these chemicals may, of course, result in damage

to private property. See Comment, Crop Dusting: Two
Theories of Liability?, 19 Hastings L. J. 476 (1968).
Legislative recognition of this risk is implicit in pro-

visions declaring that authorized and lawful use of



pesticides will not relieve "any person" fram liability

for damage to others caused by such use. Cal. Agric.
Code, §§ 14003, 14034. ~rFurthermore, in the interest of
preventing improper and harmful methods from being employed,
the legislature has delegated extensive authority to the
director of agriculture to promulgate regulations, including
a permit procedure, to govern the actual use of injurious
agricultural chemicals., <Cal. Agric. Code, §§ 14005-11,
14033. All users are under a mandatory duty to prevent
substantial drift of economic poisons employed in the
course of pest control operations and to conform to appli-
cable regulations. Cal. Agric. Code, §§ 12972, 14011,

14032, 14063.

Although it seems probable that the murts would hold
govermmental agencies subject tc the cited statutory
provisions, under the rule of Flournoy v. State, 57 Cal.
2d 497, 20 Cal. Rptr. 627, 370 P.2d 331 {1%62) (general
statutory language held applicable to public entities
absent legislative intent to contrary), this conclusion
is open to some doubt. &xpress reference to public agencies
in certain code sections (see §§ 14063 and 14093, supra)
suggests the intended non-applicability of others in which
no such reference is included. On the other hand, the

code expressly makes Chapter 3 of Division 7 {( §§14001~98,



dealing with "Injurious Materials") inapplicable to
public entities while engaged in research projects, Cal.
Agric. Code § 14002, thus impliedly indicating that it
does apply in non-research stiuations. Legislation
clarifying applicability would, it is submitted, be
helpful.

Assuming applicability of the code provisions, the
scope of govermmental tort liability resulting from vio-
lations is not entirely clear. In some instances, such
violations (e.g., use of a method of chemical pest control
which caused substantial drift in violation of g 12972,
supra} would presumably constitute a basis for entity
liability for breach of a mandatory duty. <¢Cal. Gov't
Code § 815.6. In some instances, however, it may be gues-
tionable whether such property damage resulted from ac-
tionable negligence in applying the chemicals or from the
immune discretionary determination to apply them under
circumstances in which drift, and resultant damage, was
inevitable., See Cal. Gov't Code §§ 820.2, 855.4; A
Van Alstyne, California Governmental Tort Liability 639,
note 4 (1964). If no negligence is found cr the discre-
tionarytort immunity obtains, the question remains whether
liability could be predicated upon inverse condemnation

or nuisance theories. See Bright v. East Side Mosquito
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Abatement Dist., 168 Cal. App. 2d 7, 335 P.2d 527 {3a
Dist. 1959} (nuisance theory). On the need for legisla-
tive treatment of the scope of nuisance liability of
public entities, in conjunction with inverse condemnation,
see notes 167, 205-220, supra, and accompanying text.
Finally, it is not clear whether the special "report of
loss" procedures, which may affect the injured party'’s
ability to establish the extent of his damages from chemical
drift, see Cal. Agric. Code §§ 11761-65, are applicable
to governmental operations or are limited to private
commercial pest control activities. Clarification of
these doubtful areas by legislation would also be helpful.
Wis. Stat. Ann.,§ 88.87 (Suyp. 1967). In this measure,
the Wisconsin legislature explicitly recognizes that some
diversions and changes in both volume and direction of
flow of surface and stream waters are the inevitable con-
sequences of the improvement of property by public and
private proprietors. Accordingly, in the interest of
eliminating discouragements to the physical development of
land, and to promote responsible drainage engineering to
reduce unnecessary water damage, a statutory test of
"reasonableness” was substituted for the less flexible
and more mechanical criteria recognized under prior law.

See Note, 1963 Wis. L. Rev. 649. Compare the varying



approaches taken in other states: No. Dak. Code § 24-03-06
(1960) (highway construction required to be "so designed

as to permit the waters . . . to drain intc coulees, rivers,
and lakes according to the surface and terrain . . . in
accordance with scientific highway construction and en-
gineering so as to avoid the waters flowing into and
acéumulating in the ditches to overflow adjacent and adjoin-
ing lands"); No. Duk. Code § 24-03-08 (1960) {(when high-
way has been constructed over watercourse into which
surface waters from farmlands flow and discharge, state
conservation commission, on petition, "shall determine as
nearly as practicable the maximum guantity of water, in
terms of second feet, which such watercourse or draw may

be required to carry"”, after which the responsible authority
is required to install a culvert or bridge of sufficient
capacity to permit "such maximum gquantity of water to flow
freely and unimpeded through the culvert or under such
bridge"):; Ohio Rev. Code Ann. § 123.39 - 123.42 (1953)
{administrative procedure for adjusting claims for private
property damage resulting from overflow or leakage of
public reservoir, canal or dam, or insufficiency of a
public culvert; appointed board of commissioners reguired
to award "such damages as they may deem just" upon a

finding that the injury resulted fram "defective construction



326.

327.

of any part of the public work which might have been
avoided by the use of ordinary skill or care, or resulted
from the want of proper care on the part of the officers
or agents of the state in maintaining or repairing” the
improvement).

Cal. Sts. & Hwys. Code, §§ 725, 1487, 1488; People ex
rel. Dep't of Public Works v. Lindskog, 195 Cal. App.

2d 582, 16 Cal. Rptr. 58 {lst Dist. 196l1). But see People
v. Stowell, 139 Cal. App. 24 728, 294 P.2d 474 (4th Dist.
1956). Cf. County of Colusa v. Strain, 215 Cal. App.

2d 472, 30 Cal. Rptr. 415 (34 Dist. 1963} (sustaining
validity of county ordinance requiring permit for land
leveling or excavation work that changes drainage pattern,
even though such work may be privileged under common law
rules governing water damage).

For example, present statutory provisions relating to
liability for escaping fire, see note 244, supra, and
for damage due to drifting of injurious chemicals used

in past abatement work, see note 245, supra, may be rea-
sonably appropriate for retention as part of the tort-
inverse liability framework. Modification of the exist-
ing statutes in the interest of clarification may, how-~
ever, be necessary. See the suggestions advanced in

note 324, supra, relating to the chemical drift problem.



328. Burrows v. State of California, 260 Cal. App. 2d .
66 Cal. Rptr. 868 (2d Dist. 1968). Care should be taken,
of course, to appraise the validity of the suggested
approach in varying kinds of situations. For example,
the problem of flocoding of adjoining property as the
result of inadequate drainage of public streets is marked,
in the California cases, by excessive confusion and
uncertainty. See the text, supra, accompanying notes
106~108. Consideration should be given to the guestion
whether, in this type of case, damages should be adminis-
tered under a rule of strict liability, see, e.g., So.
Car. Code of Laws, § 59-224 (1962) (municipalities under
mandatory duty to provide "sufficient drainage" for sur-
face water collected in streets, after demand by property
owners, and are liable for failure or refusal to do s0};
Hall v. Greenville, 227 5. C. 375, 88 S.E.2d (1955}, or
according to a rule of reasonableness geared to standard
engineering expertise. See the statutes referred to gsupra,
note 325,

329. Gray v. Reclamation Dist. No. 1500, 174 Cal. 622, ’
163 P. 1024, 1037 (1917).

330. See Van Alstyne, Statutory Modification of Inverse Con-
demnation: The Scope of Legislative Power, 19 Stan. L.

Rev. 727, 758-59 (1967)}.
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334.

335.

Chicago & Alton R. Co. v. Tranbarger, 238 U.S. 68, 76
(1915} (duty imposed on railroad by statute to construct
culverts for drainage of surface water across right-of-
way, contrary to state common law rules of property

law, held not a compensable "taking" of property right).
See, e.g.,Joslin v. Marin Municipal Water Dist., 67 Cal.
2d » 60 Cal. Rptr. 377, 429 P.2d 889 (1967), discussing
the historical changes in California law relating to
riparian water rights.

See, e.g., cases sustaining the retroactive application of
statutory provisions destroying previously accrued tort
causes of action against governmental agencies: County
of Los Angeles v Superior Court, 62 Cal. 2d 889, 44 cal.
Rptr. 796, 402 P.2d 868 (1965); Flournoy v. State of
California, 230 Cal. App. 28 520, 41 Cal. Rptr. 190 {3d
Dist. 1964).

Van Alstyne, supra note 330, at 728.

See, e.qg.,City of Burbank v. Superior Court, 231 Cal.

A-p. 2d 675, 42 Cal. Rptr. 23 (2d Dist. 1965) (mandamus
granted to compel trial court to sustain demurrer to com-
plaint for interference with surface water drainage so that
plaintiff would be required to set out tort and inverse
theories of liability in separate counts). See also, text

supra, accompanying notes 75-~87.



336. See notes 167, 205-220, supra, and accompanying text.

337. See, e.g., Granone v. County of Los Angeles, 231 Cal. App.
2d 629, 42 Cal. Rptr. 34 (2d Dist. 1965) (defective plan
of culvert design held actionable for inverse condemnation
purposes; court does not discuss possible application of
immunity provision of Cal. Gov't Code § 830.6). cf.
City of Burbank v. Superior Court, 231 Cal. App. 24 675,
42 Cal. Rptr. 23 (24 Dist. 1965} (newly created defenses to
"dangerous property condition" liability, as provided in
Cal. Gov't Code § 835.4, held retroactively applicable; such
defenses, however, impliedly deemed not a limitation upon
inverse condemnation). The need for legislative reconsidera-
tion of the present tort immunity for public improvements
which are dangerous because of their plan or design, Cal.
Gov't Code § 830.6, is underscored by the Supreme Court's
position that the reasonableness of the plan must be
judged solely as of its origin, without regard for latent
dangers inherent therein which became apparent in the
course of use and experience. Cabell v, State of
California, 67 Cal. 2d » B0 Cal. Rptr. 476, 430 P.2d
34 (1967); Note, Sovereign Liabil ity for Defective or
Dangerous Plan or Design -- California Government Code
Section 830.6, 19 Hastings L. J. 584 (1968). Inverse

liability thus serves as a "loophole" to the tort immunity
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341.

conferred for initial bad planning; but neither tort

nor inverse remedies are available for governmental
failure to correct known dangers that later develop. Any
incentive for accident prevention or for upgrading public
facilities for safety purposes is not conspicuous here,
Although inverse condemnation liability is not limited

to real property but extends also to perscnalty, see Sutfin
v. State of California, 261 Cal. App. 24 67, Cal.

Rptr. 665 (3d Dist. 1968), it has never been deemed appli=-
cable to personal injuries or death claims. Brandenburg

v. Los Angeles County Flood Control Dist., 45 Cal. App.

2d 306, 114 P.2d 14 (2d Dist 194l)}: see note 267, supra.
However, if the factual basis for inverse liability also
constitutes a nuisance, damages for personal injuries are
recoverable. See Murphy v. City of Tacoma, 60 Wash.2d 603,
374 P.2d 976 (1962). Cf. Bright v. East Side Mosquito
Abatement District, 168 Cal. App. 2d 7, 335 P.2d 527 (34
Dist. 1959).

Cal. Code Civ. Proc., § 1242; Cal. Gov t Code, § 821.8;

A, Van Alstyne, California Government Tort Liability, §
5.62 (1964).

See Jacobsen v. Superior Court, discussed supra at note 254.
See 2 P. Nichols, Zminent Domain § 6.11 (rev. 34 ed. 1963);

Annot., 29 A.L.R. 1409 (1924). Disproportionate costs of
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administering a system for settlement of nominal inverse
condemnation claims is a rational basis for withholding
compensation for trivial injuries. See Michelman, Property,
Utility, and Fairness: Comments on the Ethical Foundations
of ' Just Compensation” Law 80 Harv. L. Rev. 1165, 1214
(1967). Cf. Bacich v. Board of Control, 23 cal. 24 343,

144 P.2d 818, 839 (1943) (Traynor, J., dissenting).

See note 257, supxa.

Section 1242.5 presently provides that the petition and
deposit procedure need be employed only "in the event

the public agency is unable by negotiations to cobtain

the consent of the owner".

Precedent for imposition of a duty to restore the previous
condition of the premises is found in numerous statutes
providing, in connection with authorization for the
construction of public impv T vements in or across streets,
rivers, railroad lines, and the like, that the public entity
"shall restore" the intersection, street, or other loca-
tion to its former state. See, e.g., Cal. Health & S.

Code § 6518 (sanitary districts); Ccal. Pub. Util. Code §
16466 {public utility districts); Cal. Water Code § 71695
(municipal water districts). Statutory provisions to this
effect are collected in A. Van Alstyne, A Study Relating to

Sovereign Immunity, in 5 Cal. Law Revision Comm'n, Reports,



Recommendations and Studies 1, 91-96 {1963).

345. Statutes of other states, which authorize official entries
upon private property for survey and investigaticonal pur-
poses, typically require the entity to reimburse the owner
for "any actual damage" resulting therefrom. See, e.9.,
Kans, Stat. Ann § 68-2005 (1964) (entry by turnpike authority
to make "surveys, soundings, drillings and examinations"
authorized; authority required to make reimhursement for
"any actual damages"); Mass. Laws Ann. c. 81 § 7F (1964)
(entry by highway department for - surveys, soundings,
drillings or examination" authorized:; department required
to restore lands to previous condition, and to reimburse
owner for "any injury or actual damage”); Chio Rev. Code
Ann. § 163.03 (Supp. 1966) (condemning public agencies
authorized, prior to instituting eminent domain proceed-
ings, to0 enter to make "surveys, stundings, drillings
appraisals, and examinations" after notice to owner;
agency required to "make restitution or reimbursement for
any actual damage resulting" to the premises or improve-
ments and personal property located thereon); Okla. Stat.
Ann. tit. 69 § 46.1, 46.2 (Supp. 1966} {(entry by depart-~
ment of highways to make "surveys, soundings and drillings,
and examinations" authorized; department required to make

reimbursement for "any actual damages resulting” to



premises); Pa, Stat. Ann. tit. 26 § 1-409 (Supp. 1966}
(condemning agencies authorized to enter property, prior
to filing declaration of taking, to make" studies, surveys,
tests, soundings and appraisals";agencies reguired to pay
"any actual damages sustained" by owner).

The courts have generally construed statutes of this
type as limited to reimbursement for substantial physical
damages only. See, e€.9., Onorato Bros. v. Massachusetts
Turnyike Authority, 336 Mass. 54, 142 N.E.2d 389 (1957)
{no recovery authorized for "trivial®” damage caused by
setting of surveyors' stakes, nor for temporary loss of
marketability due to apprehension by prospective buyers
that property being surveyed would be condemned in near
future). Cf. wWood v. Mississippi Power Co., 245 Miss.
103, 146 So.2d 546 (1962). Since the owner may fear that
gsome injuries will occur despite the entity's assurances
to the contrary, authority for the entity to pay the owner
a reascnable amount within stated limitsjsompensation for
prospective apprehension and annoyance {(in addition to
assurance of payment of actual damages) could alsc use-
fully assist in promoting owner cooperation through
negotiation.

346. Defects deserving considerations include:

(1) It is not entirely clear under Section 1242.5



whether the court proceedings preliminary to the order for
the survey are ex parte or on notice to the owner. See
City of Los Angeles v. Schweitzer, 200 Cal. App. 24 444,

19 Cal. Rptr. 429 {24 Dist. 1962) (on appeal from order for
reservolr survey made under Cal. Code Civ, Proc. § 1242.5,
report fails to indicate whether owner received notice

and hearing; interlocutory order held nonappealable).

Since no elements of emergency justify summary entries

for survey and testing purposes, it is doubtful that ex
parte proceedings would meet the requirements of procedural
due process. (Cf. People v. Broad, 216 Cal. 1, 12 P.2d

941 (1932} (notice and hearing reguired before narcotics
forfeiture of vehicle is effective); Thain v. City of Palo
Alto, 207 Cal. App. 2d 173, 24 Cal. Rptr. 515 (lst Dist.
1962) (notice and hearing required, absent emergency, before
weed abatement action taken on private property.) Assurance
of a fully informed decision with respect to the amount of
the security to be requircd would be promoted by a noticed
hearing with opportunity for presentation of evidence by
the owner. If in the course of the survey, the deposit
becomes inadequate because of unforeseen injuries in-
flicted, the court shruld also be authorized to require
deposit of additional security and the statute should

indicate the procedures open to the owner to obtain such



an order.

{2) Section 1242.5 is silent on the scope of the
court's authority to inquire into the techniques of ex-
ploration and survey that are contemplated, as to the
extent of its power to impose limitations and restrictions
upon their use in the interest of reducing the prospective
damages or requiring utilization of the least detrimental
techniques where alternatives are technologically feasible.
See City of Los Angeles v. Schweitzer, supra (appeal
from trial court order imposing specific limitations upon
irw estigatory methods, under Section 1242.5, dismissed
without consideration of merits).

{(3) Section 1242.5 fails to provide for remedies
available to the owner when a public entity fails to in-
voke the statutory procedure, whether inadvertently or
by design.

(4) Although Section 1242.5 expressly authorizes
the landowner to recover, out of the deposited security,
compensation for the damages caused by the survey, plus
court costs and a reasonable attorney fee "incurred in the
proceeding before the court", it is not clear what "pro-
ceeding® is referred to - the initial proceeding leading
to the order permitting the survey, or the subsequent

proceeding to obtain compensation for the damages incurred,
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or both.

Legislative clarification of the rules of damages applicable
in inverse condemnation proceedings would be appropriate,
since present statutory provisions governing eminent do-

main awards are geared solely to affirmative condemnation
proceedings. See Cal. Code Civ. Proc. §§ 1248 - 55b.
Consideration should be given to the following aspects

of inverse damages rules:

{a) Should a "before-~and-after" test, as a measure of
loss of value, be established by statute as the basic rule
of damages, in accordance with the decisional law? See
Rose v. State of California, 12 Cal.2d 713, 737, 123 P.2d
505, 5192 (1942). It is clear that loss of value is not
the only constitutionally permissible measure of just
compensation. United States v. Virginia Electric & Power
Co., 365 U.S5. 624 (196l1}); Citizens Util. Co. v. Superior
Court, 59 Cal. 24 805, 31 cal. Rptr. 316, 382 P.2d 356
(1963). If this standard is adopted, however, it should
be recognized that exceptions may be needed to deal
equitably with situations in which damage to improvements
may not be reflected in diminished land wvalue. See, €.9.,
Kane v. City of Chicago, 392 Ill. 172, 64 N.g£.2d 506 (1546)
{no inverse damage recognized where, after destruction of

building, land was more valuable than before); Evans v.



Wheeler, 348 S.W.2d 500 (Tenn, 1951) (detriment to operation
of riding academy, caused by diversion of river, held
noncompensable since no loss was established when propsrty
values were judged by "before-and-after" method in light

of fact that highest and best use was for residential
subdivision); WNote, Compensation For a Partial Taking

of Property: Balancing Factors in Zminent Domain, 72

Yale L. J. 392 {1962). Furthermore, the method of computing
loss of value should exclude increased values attributable
to general inflationary trends, especially where the damage
was inflicted over an extended period of time. See Steiger
v, City of San Diego, 163 Cal. App. 24 110, 329 P.2d 94

(4th Dist. 1958).

(b) Should "special" benefits be set off against in-
verse damages, in accordance with the case law? See
Dunbar v. Humboldt Bay Municipal Water Dist., 254 Cal. App.
24 , 62 Cal. Rptr. 358 (3d Dist, 1967). In affirmative
eminent domain proceedings, special benefits may only be
set off against severance damages, not against the value
of what is taken. Cal. Code Civ. Proc. § 1248, par. 3;
see Gleaves, Special Benefits: Phantom of the Opera, 40
Cal. S. B. J. 245 (1965); Comment, The Offset of Benefits
Against Losses in Zminent Domain Cases in Texas: A
Critical Appraisal, 44 Tex. L. Rev. 1564 (1966). Inverse
litigation, however, ordinarily does not involve issues

of severance damages; hence, to allow a complete offset



-

against inverse damages might, in some cases, reduce the
plaintiff's recovery to nothing, cf. United States v. ESase-
ments and Rights Over Certain Land etc., 25% ¥. Supp. 377
{(8.D. Tenn. 1966), even though, had the identical facts
been the subject of an affirmative condemnation suit, no
offset would have been permissible. But see Cal. Code Civ.
Prov. § 1248, par. 4 (offset of specifically defined
benefits against damages for appropriation of water), in-
corporated by reference in Cal. Code Civ., Proc. § 534 (in-
verse damage award as alternate relief in suit to enjoin
appropriation of water).

{c)} To what extent should expenses incurred by the
plaintiff in an effort to mitigate inverse damages be
recoverable? Such mitigation expenses are presently re-
coverable by decisional law, when incurred in good faith
and reasonable zmount, even though the mitigation efforts
were unsuccessful. Albers v. County of Los Angeles, 62
Cal. 24 250, 269~72, 42 Cal. Rptr. 100-02, 398 P.23d 129,
140-42 (1965). Such mitigation expenses are recoverable
in addition to loss of market value. Ibid. See also,
Game & Fish Comm'n v. Farmers Irrigation Co., Colo.

, 426 P,2d 562 (1967); Xane v. City of Chicago, 392
I1l, 172, 64 N.85.2d 506 (1945).

{(d}) When “Ycost~to~-cure” is less than loss of market



.

value, should this measure of damages be authorized or
required in lieu of loss~-of-value® See Dunbar v. Humboldt
Bay Municipal Water Dist., 254 Cal. App. 2d , 62 Cal.
Rptr. 358 (3d Dist. 1967) (cost of remedial measures
held relevant to damage issues); Steiger v. City of San
Diego, 163 Cal. App. 24 110, 329 P.2d 94 (4th Dist. 1958)
(cost of constructing adequate drainage to alleviate erosion
held relevant to loss of value); Bernard v. State, 127
S0.2d 774 (La. 1961) (cost of construction of new bridge
to restore access destroyed by enlargement of drainage
canal); Brewitz v. City of St. Paul, 256 Minn. 525, 99
N.W.2d 456 (1959) (cost of retaining wall to control
erosion caused by lowering of street grade). Should the
cost of available remedial measures limit inverse damages
where the owner, by unreasonably failing to take such
measures in mitigation of damages, increased the physical
injuries and loss of value sustained? See United States
v. Dickinson, 331 U.S. 745, 751 (1947) (fair to measure
erosion damage by cost of reasonable protective measures
which plaintiffs could have undertaken). See, generally,
Note, 72 Yale L. J., 392 (1962).

(e) Should removal and relocation costs be authorized
in inverse condemnation proceedings? See, generally,

Staff of House Comm. on Public¢ Works, 88th Cong., 2d Sess.,
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Study of Compensation and Assistance for Persons Affected
by Real Property Acquisition in Federal and Federally
Assisted Programs 194-237 (Comm. Print 1964} (collection
of statutory provisions for relocation and removal costs):
U. S. Advisory Comm’'n of Intergovernmental Relations,
Relocation: Unequal Treatment of People and Business
Displaced by Governments (1965). Cf. Albers v. County

of Los Angeles, 62 Cal. 24 250, 267-68, 42 Cal. Rptr. 89,
99, 398 P.2d 129, 139 (1965} (removal and relocation costs
held not allowable, pursuant to Cal. Code Civ. Proc. § 1248
(6), in addition to loss of value).

(f) Should attorneys fees and expert witness fees be
recoverable in inverse condemnation proceedings? Ordinarily
such losses are not presently recoverable in inverse suits.
See Frustuck v. City of Fairfax, 230 Cal. App. 2d 412, 41
Cal. Rptr. 56 (lst Dist. 1964) {abandonment of project
causing inverse damages held not a basis for statutory
award of attorneys fees and expert witness fees under
Cal. Code Civ. Proc. § 1255a). But see Cal.Code Civ.

Proc. § 532 (attorneys fees authorized in water appropria-
tion suit where defendant posts bond on obtaining modifi-

cation of injunction).

See City of Pasadena v. City of Alhambra, 33 Cal. 24 908,

207 P.2d 17 {1949) {allocation of water rights in underground



basin); Hillside Water Co. v. City of Los Angeles,

10 cal. 23 677, 76 P.2d 681 (1938) (replacement of public

school water supply depleted by municipal exportation).
Although unconditional mandatory orders for physical cor-
rection of a cause of recurrent damaging have sometimes
been approved, see, e.qg., Weisshand v. City of Petaluma,
37 Cal. App. 296, 174 P. 955 (34 Dist. 1918) (mandatorxy
installation of culvert); Union Pacific R. R. v. Vale,
Oregon, Irrigation Dist., 253 F. Supp. 251 (D. Ore. 1966)
(mandatory correction of seepage from irrigation canal):
Colella v. King County, wash. 28 , 433 P.2d 154 (1967)
(mandatory injunction to county to provide drainage for
plaintiff's lands), it is submitted that the public

entity preferably should be given a choice, in the form of
a conditional judgment, whether to undertake physical
correction of the difficulty or pay just compensation and
thereby acquire the right to continuation of the injurious
condition in the future. See, e.q., Gibson v. City of
Tampa, 135 Fla. 637, 185 So. 319 (1938) (city could not
be compelled to erect expensive sewage treatment plant

in lieu of just compensation for pollution damage); Buxel
v. King County, 60 Wash.2d 404, 374 P.2d 250 (1962) {(city
given alternative between construction of drainage facili-

ties or payment of damages). Cf. City of Harrisonville v.



349.

350.

W. S. Dickey Clay Mfg. Co., 289 U.S. 334, 339-41 (1933}
(injunction against sewage nuisance conditioned upon city's
failure to pay damages) (Brandeis, J. ). The latter view
would reduce the danger of judicial interference with

the discretionary determinations of elected public officials
in matters relating to fiscal and budget policy, scope of
improvement projects, and arrangement of priorities in
allocation of public resources.

Peabody v. City of Vallejo, 2 Cal. 2d 351, 40 P.2d 486
(1935); Frustuck v. City of Fairfax, 212 Cal. App. 2d
345, 28 Cal. Rptr. 357 (lst Dist. 1963). But see cases
cited supra, note 348. Injunctive relief has been re~-
cognized as generally appropriate to prevent a threatened
taking or damaging of private property if a public use
has not yet materialized. Beals v. City of Los Angeles,
23 Cal. 24 381, 144 P.2d 839 (1944). cCf. Hassell v.

City & County of San Francisco, 11 Cal. 24 168, 78 P.28
1021 (1938) (nuisance).

For a good review of the flexible inverse remedies which
could be made available, see Note, Eminent Domain --
Rights and Remedies of an Uncompensated Landowner, 19262
Wash. U. L. Q. 210. See also, Horrell, Rights and Re-
medies of Property Owners Not Proceeded Against, 1966

U. Ill. L. Forum 113; Oberst & Lewis, Claims Against the



State of Kentucky -- Reverse &minent Domain, 42 Ky. L. J.

163 (1953); Note, 72 Yale L. J. 392 (1962).

351. wWis. Stat. Ann.§ 88.87 (Supp. 1967). See also, id.

352.

86.89.

See note 348, supra. In appropriate cases, the court
could be authorized to award just compensation for
damages accrued in the past, plus a mandatory order to
undertake corrxective measures to prevent future damag-
ing, unless the defendant public entity formally asserts
its desire to acquire title to a permanent easement or
servitude and pay compensation therefor. See Game &
Fish Comm'n v. Farmers Irrigation Co., Colo. .

426 P.2d 562 (1967) (stream pollution):; Armbruster v.
Stanton-Pilger Drainage Dist, 169 HNeb. 594, 100 N.W.2d4 781

(1960) (stream diversion and erosion).



