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Memorandum 68-28

Subject: Study 52 - Sovereign Immunity (Independent Contractors)

Attached as Exhibit I is the opinion of the California Supreme

Court in Van Aredale v. Hollinger, a recent case involving the
liability of a public entity for the negligence of an independent
contractor. We belleve that the case correctly interprets the per-
tinent statutory provision. You should read the cage because it
provides a good illustration of the use of the Commission's Comments
in interpreting legislation. |

Respectfully submitted,

John H. DeMoully
Executive Secretary |
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AI]HRaSE}E BAlIFﬂRNlA REPI]‘%TS

CASES DETERKINZD IN THE SUPRENME COURT
Edited and Publisked Weekly by __

BANCROFT-WHITHEY COMPANY

. .
[I. A No.29475. InBank. Feb, 21,1983.)

OLIS P. VAN ARSDALE, Plaintiff and Appellant, v. JOAN
HOLLINGER et al, Defendants and Respondents.

[On henring efter decision by the Court of Appeal, Second Ap-
pellate Diatriet, Division Four, Civ. No. 20868 (240 AC.A, 1162,
58 CalRptr. 28) reversing in part aod affirming in pert judgment
of the superior court. Reversed in part and affirmed in part.}

[1] Btatutes — Construction — Alds — Proponents' Reports.—The
report of & commission whieh hes propesed e sistnle thet is
snbsquent]y adepted iz entitled to substaniial weight, in con-
struing the siatute, especially where the atatuis is adoptied by
the Legwhtura without any change whatsoever ami where the

- .--oommissien’s comment is brief,

- [8] Independent Contractors — Lizbility of Employer — General
Rule.-~The “general” rule thot one whe employs an indepen-
dent contractor is not liahie for the misconduct of the Intter or
of bis servants while acting within the seope of the contract is
so far eroded that it is now primarily importani merely as a
preamble to the catalog of its exceptions,

[3a-3¢} Municipal Corporations-—Torts—Liability for Acts of In-
fependent Contractor—TUnder the tort liahility provisions of
Gov. Code, §8154, & vity was liable, despite its contrretual

[} See Osl.Jur,2d, Independent Contractors, §15; Am.Jur, In-
dependent Contractors (Ist od §27).

[3] Nondalegable duty of employer with respeet to work which is
inherently or.intrinsically dangerous, note, 23 ALK, 1084, 1129.
1135, Bee also Cal.Jur.2d, Municipel Corporations, § 526.

McKE. Dig. References: [1] Btatutes, $176.5; 2] Independent
Contractors, §16; [3] Municipal Corporations, §437.5; {4] Inde
pendent Contractors, §24; [5] Menieipnl Corporations, §449(5};
[6] Master and Servant, §§ 2, 187; Independent Contractors, §§ 16,
85; Munieipal Corporations, 5449(5} {7} Automohxles and Other
Road Vehieles, § 308,
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{4]

delegation of responsibility for the roquired safety monsures,

for injuries reecived by its independent contraetors-employee

struck by & car while erndicating traffie-inne markings on &
busy boulevard, where at the time of the aceident the employse

was wnwittingly workiug cutside the proteetion of the safety

bazrievs and the flagnan regnired by the eondwmel had not beou

provided, but where the undisputed facts showed as n matter of
lew that without special precauiions, the work was ohviously

“likely to areate during its progress & peculiar risk of phyiieal -
harm,” thas Zmposing on the eity, under Rest, 2d Torts, §416,

the nondelegable duty of due care, here controlling over ofher
nondelegability provisions in Rest, 2d Torts, §3 417, 418, 428,

'Imlapendent Contracters—Liability of Bmployer—Dangers In-

herent—Contractor’s Employees—Employess of an indepen-
dent contractor come within the word “others” as ased in Rest.
2d Torts, § 416, providing for the liability of ihose who employ
an independent contractor to do work whish the smployer
should recognize es likely to creste during ity progress “a
poculiar risk of physieal harm to others™ unless spacial preesn-
tions aretaken,

[58, 5b)] Municipal Corporations—Torts—Actions—Instroctions—

183

City's Duty of Care~—In the tris! of a suit by an independent
contractor’s employee against o eity for porsonal injuries re-
ceived when he was siruek by a ear while doing contract
work-on & job whieh, by the andisputed faets, was obviously
dangprons unless speeinl precautions were taken,.it was un-
necessary-to instruet the jury on the duty of an invilor and the
conditions piving rise to such duty, but if was error to instruct
the jury, econtrary to the vule under Rest. 23 Torts, §416, that
the city’s duty of providing those preenutions eould be salis.
fied by vontraciually delegating such responsibility to the enn-
tractor, and the errar was prejudieial whore the contractor was
actually found negligent in this respoct,

Master and Servant—Existence of Relationship: Instructions,

_ —=The mere right to see that work is satisluctorily eontpleted

. does noet Smpose on one hidng an independent eonlracter the
“duty te assurc that the comtruetor’s work is performed in cons

Tormity with alt Lalior Cide safoty provisiens, ssd ju an netion

 pepiust a eify by an independent vontractar's eployee jnjured

while engaged on eonteaet work for the eity, it wis peoper bo
inatruet the fury that it was o guestiof of faet whether the eity

. was an employver within the mesuing of that eode and 1o deay 2

reqguester]l instruetion that it was an emplayver s o matter of
Iaw and therofore within the ambin of the code®s safely rulos,
where there was evideace that it did nothing nore Lhea exep-
cize general supervision 1o brinmg phunt the satistnetory cousple-
tion of the projeel and did nul redate aperative details of the
work. :
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[7] Axtomobiles — Operation — Actions -— Instructions — Re-
fusz] When Already Covered—In av action against s ear
driver for personal injuries received while plaintift was work-
ing on rosd improvement work, it was unnecesssry to give
plaintiff’s requested instruction, that s driver of o motor
vehicle shall not follow s motor vohicle more clogcly than is
tiyepsonshie and prudent” under the circumstances (Veoh. Code,
§ 21708), where other instructions given by the court told the
jury that & driver must exercise due cars to avoid aceidents,
must be vigilant, and exercise such sontrol that to avoid a col-
lision he saz stop as quickly as might be required by eventual-
ities that woald be anticipated by an ordinarily prudent driver.

. APPBAL from a judgment of the Superior Court of Los
Angeles County. Richard C. Fildew, Judge. Reversed as
to one defendant and affirmed as to other.

Action to vecover for personal injuries. Judgment reversed
as to defendant city and affirmed as to other defendant. '

Rose, Klsin & Marias and Robert B. Steinberg for Plaintiff
and Appellant. ‘

Roger Arnebergh, City Attorney, Vietor P. Spero, Deputy
City Attorney, Murchison, Cumming, Baker & Velpmen,
Howard C. Velpmen, Henry F. Walker, Spray, Gould &
Bowers and Bob T, Hight for Defendants and Respondents.

: Harry 8. Fenton, Robert . Carlson and Kenneth G. N-llis
- as Amici Curise on behalf of Defendants and Respondents.

~ PETERS, J—In thiz sction to recover for personal in-
juries, plaintif appeals from 2 judgment in favor of defend.
ants Hollinger and the City of Los Angeles.

-Plaintiff’s employer, Savala Paving Company, entered into
& contraet with the City of Los Angeles relating to improve-
ments on Centary Boulevard, which has three castbound lanes,
On the morning of the accident, barricades were placed:
soross the two outer lanes, leaving the center lane open for
traffie, and smaller barricades were placed along the lane
lines. Plaintiff and his foreman first eradicated the line be-
tween the center and the northerly lane. At the time of the ae-
cident they were eradicating the lino between the ccater Jane
and the southerly (curb) lane. The foreman was applying tar
ob ths line proceeding easterly, and plaintiff was following in .
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a bent over position with his back toward the traffic and put-
ting sand on the tay, s -
Defendant Hollinger testified that she drove south on Sepul- .
. veda Boulevard, that she turned left (east) into the center
lane on Century Boulevard behing a truck, that their apeed
wag 15 to 20 miles per hour, that the track swerved to the left, .
that she then saw plaintiff bent over in front of her but was .
~ able to stop, and that she hit him with her right front head:
Jight, Plaintiff also testified that he was bent over at the time
of the nceident. Thero is another witness who testifisd that
Maintift was standing at the lane Yine at the time of the aesi-
dent, As & result of the impaet, plaintiff was imoeked into the
&ir and eame to rest about 40 feet from the point of impaet.
The investigiting officer placed the paint of impaet 'at 207
feet east of the intersestion of Sepulveda. Dther witnesses es.
timated the distance at from 150 to 150 feet, but all witnesses

lane lines. Along the Jige where plaintiff was working, those
berricades extended approximately 140 feet, casterly from Se-
‘pulveda. Similer barricades along the line plaintiff had
worked earlier in the morning extended 178 feet from the in-
terscetion, ... _

"In the contract between the ¢ity and Savala, the contractor
-~ Wak required to farnish fences, barriers, lghts and wuarning
#igDS 28 necessary to warn the publie of dangerous conditions
resulting from the contractor's operations. The contractor
was also required to provide flagmen wearing red coais and
equipped with 3 red flag or sign. If the contractor failed to s0 -
provide, the city eould do 80 at the eontractor’s expense. The
contractor was' also required to farnish safety devices and
safoguards to proteet the pnblic and workmen from injury,
and, in addition to those preseribed by the contrant nd by
law, to provide such forther safeguards a3 wonld be employed
by adiligont and prudent contractor; ' S

‘At the time of the accident, there was no flegman provided,
and plaintiff. was wearing a red and black shirt with grey
pants and was not wearing a flaming red or orange jacket. B
~ There was a city inspector on duty at all times to see that
the work was being performed aecording to the’ plans and
specifications and to eall departures therefrom to the atten.
tion of the eontractor’s foreman. The inspectors understood -
 that they could tell the contractor to eorrect any dansorous

condition due to the laek of ‘proper barricades and could sée
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that such eonditions were corvested. The senior inspector said
that apart from such dutiés, he had no right to tell, and did

"pot tell, the Savala employees how **to do things. 1

' .

The inspectors testified that, because busy strects were in-
volved, at least one lane had to be kopt open, and that the bar-

_ricades along the line between the lanes where plaintiff was

working extended only 140 feet from the intersection beeause
it extended further they would interfere with traffie turning

, right. There is also evidence that the city inspectors, in con-

sultation with plaintif’s foreman, had decided how far east of
the intersection the lane line should be obliterated, and had Jed

. plaintif, while working, beyond the barrieades without warn-

ing him of the danger,
Ta response to speeial interrogatories, the jury found that
the city snd defendant Iollinger were not negligent, that

_plaintiff was not contributorily negligent and that plaintiff’s

employer was negligent.

Section B15.4 of the Government Code provides: ** A publie
entity is liable for injury proximately eaused by a tortious set
of omission of an independent contractor of the public entity
to the same extent that the public entity would be subjeet to
such liability if it were & private persen, . . % ' :

The Janguage of section 815.4 of the Government Code is
clear, and the conslusion is inescapable that it requircs that .
we look to the aity’s undertaking and determine whether a
private person engaged in such :n undertaking would have
been linble for the tortious acts and omissions of an independ. ..
ent dontractor, ' , '

Scction 815.4 of the Governmeat Code was adopted as pro-
posed by the California Law Raevision Commission without
change. {See 4 Cal. Law Revision Com. Rep. £39.) The com-
mission’s comment to the seetion in its catirety stafes: ‘*'The
California courts have held that publie entities—and private
persons, too-—may at times be linble for the acts of their inde-
pendent contragtors. Snyder V. Seiithern Cal. Edison Co., 44
Cal2d 793, 285 .24 912 (1955) (diseussing general rule);
Los Angelés County Flood Conirol Dist, v. Southern Cal. Bldg.

" 18ction $16.4 of tha Government Code provides: **A public enlity is
lishie for injury proximately caused by & tortiows get or omission of an
indcpondent ‘contractor of tho pablic entity to the parae extent that the
public entity weould be sabjest to such Jiability if it werc s private

porson, -Nothing in this scotion subjecta-a publie entity 1o Linbility for
ths ot or-omissicn of an independent domiractor if the publbic entity

 would not kavo been lLabis for.ths injury hed the ast or omiksion been:

that of an smplayes of the publie entity,’?
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& Loon Asen., 188 Cal.App2d 850, 10 CalRptr. 811 (1981),

'I'husectzon rotains that ligbility. Under the tayma of this ses-
tion, though, & public entity eanuot be held Liable for an inde-

pendent. contractor’s act §f the antity would have besa im:.

mune bad the uet been that of & public employce,™

[31] Baports of o ong which have proposed statutes
that are subsequently adepted ave emiitiod to suhatantial
weight in construing the {See o.g., Unitéd Biales v.

Naiional ity Lines, 387 U.8. T8, 80-84 [98 LBd. 1826, 1238-
1280, 69 8.Ct. 958 ; United Siates ex rel. Almeide v. Baldi, 195
P24 815, 821, fu, 19 {88 ALR2A MOT]; Biaufar v. Ezley,

184 F.24 962, 964 ; Instituis of Living v, Town & City of Hert-

ford, 138 Conn. 258 [50 A;2d 823, §35] ; Lewis v. Swith’s Bs-

fats, 180 Ind. App. 880 [162 N.B.2d 467, 458] ; Harrie v. Shen-

ahan, 192 Kan. 629 {390 P22 778, T78] ; Stals v. Johnsen, 08

Minn, 394 [141 N.W.2d 517, 520] ; Fifth Avs. Bonk v, Colgats,
190 NY. 381 [24 N.E. 799, 803, § LRA. 712]; Siate

ex rol, Dlson v. Shoemaker, 78 SD. 120 (39 N.W.2d 624,
527-628] ; 82 C.J.8. 757.) This is partioularly true whero the

siun’s_mmnti;hid,bmhmhsmﬁonthmh
ordinarily strong resson to believs that the legislator's votes
weze based in large massure upon the explanation of the eom-

Th_eaoﬁmiaﬁmhucitéﬂﬂny&_lrm Sowthern Oal. Edison

o Co., supra, 44 Cal33 793, as *discussing gentral rule,” and
' mmﬂyﬂdmﬁmdsﬁnﬂhaﬁwmmdmm -

dependent contrastor? | .
.,:&ftsruttingiarﬂzthcmlethntapWismlinmaforthe

torts of an independent dontractor snd a fow of the exeep-

t;{o_:g.theeonrtinsuyﬁﬂiseuuedthemmsofthehwin
5 apes: ! - _

SIn Sepdsr smployees of En indopendent contrastor of dsfendont

Southern Califorain Edison Company weld injurod whan a pole for
powser Haes which wos ivstalled b the independont cemienetor foll.
In u_vminfma judgmont for! the ofondant, the oours held that the
tria) eourt improperly instrupted tho jury that the dafendant would
not be lichls for tho indcpengent contractor’s foiluzro $o comply with
sertain safoty reles unless it ozdeyed the indopsndent eontrastor te
viclats tho rules, The eourt farther held that the trial court in offest

el b Sl i S TR

: id adopted by the Legisla- - -
ture without any change Whatseever and whers the oommis--

5
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ikl ﬁrfhnamrﬂ-mufn‘_ liability i

| of mtmlnﬁ tnthnrlw of the'émplnxar over the work, and

;ruhwhhhwoﬂ&held
an C e

Ageiu s0 far as ths setivity in ly eastising the injary is

sondernad; it i the ontenatod rather thin the eontractss who

' i&ammdm&bﬂdm'!retmﬂmm .

. ‘“{’l‘hmm]m:naxeqa and apparcnt exeepti
whisch, with iner wmmﬁhdymmmﬂ;

liability, that is, linbility "-kt‘ﬁb-imhnndm‘“ t of the independ-
mmudhtmnhawfhemm&hu_
Mhmﬂu&mmﬂ‘fnﬂtinmberdm:
mwmmmﬂpohwtnnmhmmm

,drhkfrnhthemaﬁmmﬁm'mrﬂmtwprmw
sonsidarationg, i1 fast, constituts sueh a powerful argiment.

for the liakility of the employer of an independent sontgastor

'wﬁlméﬂnthtemmmhf 4 arimmdsupanﬂmmls
* of nonliability in thiv elass of

"‘ﬁaﬁrﬂtmninemot is 'ltr!urmimndm&un :
Ing % continetor or his empioyees ia the case of the so-
. nandslegable’ duty, Where the law imposes a definite, -
s¥irmnative duty upqn one by 1-of his relationship with
sﬁan,wkﬁhu'uwmgror istor of land or ehattals
or in some other sapacity, sach nemmmnptmapaﬁahﬂ-

ity for & failure to perform the & ﬂmnim by enirusi-’

ing it to an independent contrastor. . t is immaterial
whether the daty thus regarded 2 "nondelem'bla“ba imposed
by statnts, chavter or by eommon law. Thus where a voilroad
company was required by stat ) to eonstrust fenecs along its
right of way and it employed a/ccntractor to constroot the
fences, the eompany was liable for the loss of & gow killed by -

“ ‘ rmos!thceonmm:lhﬂunwbuﬂdﬂwfmwmm-
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“broad prinsiple has been app
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. quired by the,ststut;a. The sanie. rule applies to the duty fm. -

posed upon railraads to erest lﬁami ot erossings, to owstruct
cattle gusrds, and to maininin crossings in good eondition. So,
too, the dwmer of lan! is Niable for the fuilare of an indepen-
dent cuntractor to perform affrmative daties towsrd invitess '
and otliers to Whain the cseupier is bound to Kiep bis promises
in a feasenably safe condition. | . . e

< Another large group of imsm predieate liability on the .
part 6f the emplayer of an inddpendent contractor for the mis-
condust of the latter in the performance of eortain ‘*intrin.
sically ‘dangerous’’ work. The poliey of alloeating to- the gen-

eral entroprenenr the rivks ingident to hia aetivity is sbvious .
~when the setivity enrries with it extraordinary hamards to
. third persons, | . . {PJhe pripsiple may bs gencrulized that

oné who employs an indepeudent contfnctor to parform werk
whieh is either axttahagardoin unless sficoisl presantions are
taken pr which is inherently dangerons in any evont is liable
for wegligenes on the part of the independent eontraetor or
his servants i the improper performanee of the work or for
their negligent failuve to take {the noeessary precaztions. This

jod not only to exeavations on
blia highway as weil; 6 blast-

private property, bat on the

ing eperations, to the eor of & dum, 10 the use of five -
* .in olearing land, to the demolition of walls and old buildings,
. and,_to.saveral other fypos of intringically dangerous enter- -

Pprizes. L .
" 44T both of the sbove typés of situstion in whish the em-

ployer of an. independint coijtractor is liable for the negli-

gence of the coutragtor or hissexvants, there is the limitation
that such linbility extends only to nesligence in the failing to
take the necessary precautions, failing to adopt o reasemably
‘safa mothod, or in failing to produce a result which it is the
deity of the empluyercuntractee to have attained. Sueh linbil-
ity does not ordinarily extend to so-ealled “‘collatewal® or
“easpal?’ negligenee o the part of the contracter or Jis ser-
vants-in the pesforminee of the operative detnil of the work.
The pcgligence fo¥ which tlm?:m‘;:l@yer ix liahle, as gonoral en- .
treproncir, mitsl be such as s intimately connceted with the
work anthorized and such ax jx reasonably likely from its na-
ture. Negligonee in the daing ol ordinary acts, not necsssarily
neidental, but only aceidentally conneeted with tho wark, do

" not £all within the policy. of the Iaw which imposcs the extra-.
' ~

ordinary liability upon the mnp‘!oycr.

“ iThe distitetion betwoen '‘eolla » or *‘cawual™ negli-
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genoe and neghgenea of tho eommwr 50 mt:mate!y eonneeud

with the work to be done that the employer—mtram is liahie

‘theyefor is a shadowy ono at bost.” (llarper, Law of Torts

. -(1933), §204.)" (Snyder v. Snsthm: Qul. Edm Co., wpra,
44 Col8d 768, 795-801.) . B

e prophesy of Professor Harper quoted in Snydor hbs
mhpm,thee:eepﬂmamm . rule of nonlishility - -

. «have eontiued to be expandad. - [3] Aspahtgdnnsmm
ment b of sestidn 40¢ of the Restatel eut Second of To :
“S5ve 50 noxporous; and thes lmruu far ¢ t}m
‘Mm\q’tﬁaﬁiﬁmmh ajd to be ‘generul’ m!yin
themwithapiﬂwﬂwhemn good resson is found for
hemit..&am:aidqn Potific Fira Ina. Co.
v. Kenmy Buoiler & M{g. Co., 201 Minn. 600, 377 N.W. 226
{1937}, Imaeeﬂstwould‘bapmpar say that the rule is sow
primarily important s a preamblo to the eatalog of its excep.
tions.” ** (Sea also Prosser on Torts ( ed., 1964) p. 481.) '

Tt is clear that the libility of an e#plom of an independent
eantraetw far the latier’s tortiovs eemduct is broad, and it
must be assumed that the Lugwhtum was aware of the rxtent
of the Lability.of employers when, by adopting seefion 813.4
of the Government Code, it chose with onnexeap{ann 1ot rels
vant hevs 15 waiva the defenss of sovereign immunity in cases

“involving tortions oconduet of pendent eomirasctors, In
these eireitmstances, a cloim that application. of the numserous
and broad wptmna to the so-called goneral ruls of nonliabil-
ity will result in great labilities of publis entities for injuries”
ciused by tortious conduct furnishes no basis to depart from
' tiwae emptions or to refuse to apply tham in the instint ease.

Thefd are numerons. emmidaruuonﬁ which have led courts fo
depart Tom the rule of nonliability of a private employer for
the tofts & an independent emntractor. Some of the prineipal
nnies sre thiat the enterprise, nolw standutg the empioyment -
of the mdependant sontigetor, remains the eployer's besause
heiuthnpn.rtypnmly to be beneﬁ d by it, that ke selcots the
contractor, i5 free to insiut upon oiie who is ﬁnam:mﬂy respan-
xible, and to demand indemnity from him, that the insuranes
hepessary to distribute the risk s properly a cost of the em-
ployer's business, and that the peﬁfnmanee of the duty of
'weisefguatnnportmeemthapnﬁlm {Bea Prosscr on

Torts, stipre, p. 481; zﬂamrmdimes,ThaLawot Terts
(1956) p.1406.) .

"[8a] These mm:derahom are pmt here, and the in-
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stant case comes within at least ono of the well-resognized ex-
cepiions to the ruie of nonl'lal:d:hty for the acts of m‘indepen-.
deat eontractor. This cxeeption to the rule of nonliability is
for work dangeroua in-the abkence of special precantions. In
section £16 of the Restatemont Second of Topts, the exeeption.

- -is stated as follows: ‘‘One who employs an mdependent o0~ -
- tractor to do work which the employer should recoguize as
~ likely to create during its progrress a peculiar risk of plywical .

harm to others unless special precantions are taken, is subject
to liability for physical harm ¢aused to them by the failure of
the contractor to excrclse rejsonable care to take sach pre-
eautions, oven though the emiployer has provided for such

. precautions in the contract or dtherwise,

In Courtell v. MocEachen, 51 Cal.2d 448, 456-457 [834 P.2d
870), it was held that sestion 418 of the angmal Restatement
of Torts was applicable in California. Section 416 in the Re-
statemont Second of Torts differs from the original in that the
words ‘‘likely to create during its progress & physical risk of
physicsl harm'' were substitoted for “necessorily reguiring
the ereation doring its progxzm of a condition invelving a
peculiar risk of bodily barm.’! The change is immaterial here

‘beeanss the undisputed facts meet exﬂler test.

[43 . ’I'Iﬂs couzrt has held thn.t. etployess of an mdepandmt .

- eoniractor eoms within the word “‘others’ &s used in sections

413, 414, and 428 of the Restatement of Torts, which like sec-
tion 416, set forth rules relating to the Hability of cne hiring an
mdependmt eontrastor, {Ferrel v. Safway Sicel Scaffolds, 57
Cal.2d 851, 655 (21 Cal.Bptr. 575, 371 P.2d 311]; Woolen v.
Aerojet General Oorp., 57 Cal2d 40? 410-411 [20 OaLRptr 12,
369 P.2d 708} ; dustin v. Rivgrside 'Portland Coment Co., P
Cal2d 295; 232234 (282 P.2d 69]; Snyder v. Southern Ol
Edison Co., swpra, 44 Cal.2d 793, 798 et 5¢q.) There is no rea-
son. to hold otherwise with respect to section 416, In Woolsn
w. Aerojes Goneral Corp ., suprs, 5T Cal2d 407, 411, we disap-

proved a statement fn a Court of Appeal case thai. tha word
“others’ s used in section 416 of the Restatement of Torts
docs nat- include employees of an independant contrastor. It

has recently been held that seetion 416 of the Restatement of . -

Torts is applieable in California in an action by an employes

“of the independent contractor: (MeDonald v. City of Oakland,

233 Cal.App.2d 672, 677-678 148 CalRptr, 799]), and other -
‘jurisdictiona have extended the liahility of one who hjres an
indepen-lent contractor to do dangerous work to the emp}pm

- of the contractor {gee 23 AJ;.R. 1034, 1128-1135;.
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[3b] Under the undisputed faets, the conditions prece.
dent to the nondelegéble duty impesed by section 416 appear '
* ax 8 matter of law. The undartaking here was to eradicate-the
markings of the white lines on 2 by street while one of the
+ ~{hree lanes was kept open to Be. Abwent special precau-
~ tions to Keep the traffio proceeding on-the open lane from go-
- ing inte the other lanes, the work T‘ras highly daxgercus. The
neceasity for such predautions wes inhierent in the work and
was gbvious befors the work commenced. The contract of the -
 eity provided for spesial pressutions, but under the plain
" language.of section 416 this does not satlefy its duty. The werk.
“hers is znalogous to that considered by the Restatement Sec-
ond in two of its illustrations o sestion 418, showing that the
 mection applies to the danger of personal injury due to use of &
highway becsuse of failure to barrieade highways cr to warn
motorists ¢f dangerous conditions jon or adjoining highways.
(Beo Rest. 94 Torts, § 416, illus. Lﬂ}
For the foregoing reasons it is ¢lear that under the undis-
puted facts the city had a non & duty to exercize due
> eare, that an employea of the independent contrastor could
recover from the city for breach of that duaty, and that the
ity could not avoid that duty by hiring an independent eon-
{5a] IntHé instant case, the trial eourt, after advising the
jary thet if the contrattor had takén cantrol of the premises
~ “the ity '“wouid have no obligation toward persois in the posi-
tion of plaintiff,’” stated that there was an exgeption to the
rile, The court instrueted the jury that one who employs an
indepandenit contractor to do work whish the employer in the
. exercise of ordinary care should TRCOgNIzE 38 necessarily ore-
* sting, during its progress, conditions eontaining an unreason-
able risk of injury to others, special precautions are
- taken, is lisble for injury proximstely caused to them by the
absence of such precautions,’” if the employer either fails to
provide in the contract that the|contractor shal]l take such
precantions, or fails to exerciss opdinary care to provide in
some other manner for the takingi|of such precautions.’’* The
" eourt then peinted out that the city had provided in its con-
teact with the independent eontrdetor for the taking of cer-
tain precautions. :
* The imstruction properly recogmizes that “Hability of the

.T&umhmmmmdaaéuummnmﬂ
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city could be prediested onithe ground that the work was .
dangerous in the sbsence of special precautions. The latter: .
part of the insteuetion, whejt piven without qualification in
_ the eircumstances of this case, is cloarly erronocus, however,
- beeause when read with the introductory paré of the instrae-.
tiox, it tells the jury that the city’s duty in this veapeot may
. be sutisfied by merely providing in its eontract for the spesial
precautions. Under section 416 of the TRestatement Second of -
_ Torts, us we have seen, the eity is liable for the failue of the
independent contrmetor to take spesial precautions even
thougli it has provided in its coniract for the taking of the
preeautions. . , - :
The fact that plaintiff did not request an instruction in the
lenguage of section 416 did rot justify the eourt in giving an
instruction errcneously limiting the city's duty. Moreover, -
plaintiff requested general instructions that the eity had a
duty of due care. Binée th nondelegable daty applies a8 a
matter of lnw, such instructions should have been given, and
it was not necessary to instruet on the conditions which give
rise to the duty. .
In the cirewmstances of this ease, where the jury found that
the contractor was negligent, the error in the ipstrugtions was
. _prejudicial. : b
" [30] * Upon retrial,® if the evidence bearing on the issue of
duty 3§ unchanged, plaintiff will be entitled to an instruction
stating that the city had a nendelegable duty af due care, and
for this reason it Is unnecessary to detcrmine whether an em-
ployee of an independent contractor is nmong those who eon
rocover for breach of the nopdelegable dutics kel forth in sce-
-tion 417 of the Restaternent Sccond of Torts dealing with work
_done in & public place and seetion 418 af the Restatement Sce-
“opd of Torts dealing with the nondelegable duty to maintaia -
‘bublis highways or to detemnine whether scction 428 of the
Restatement Second of Torts deating with the nondelegable
duaty rvelating to work earricil on under public francliise is op-
plieable® (The Restatement recogunizes that the exceptions

Y

SAMhough thd jury in respomnd G0 intarrogatorios fonnd that tho inde-
pendeus contractdr was negligont, the nature of the negligence was not
set forth Ly the jury D1 its npwwers to the interrogrdories, and tho
answers do not show whethor the eontractor’s negligence was the proxi-
mate eauso of plelutiff's injuribe. In those cireumsgtances there Ja no -
basis for 6 roversul with direstiode, Yt rompivs oy the jury to determina

~ whether the eity breaekod its duly and, if so, whether such breach was
C . the proximate catso of DALY injuries.

ERgution 417 of the Rostatement Besond of Torts provides: *Ono who

employs an independent contrastor 1o o work in a public plase which

-

N
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stated therein to the rule of nonheihﬁit.y overlap so that in the

-ordinary ease two or more of the ‘exceptions will be applicable.

(See Rest, 24 Torta, Introductory Note to ch. 15, Topic 2)) .

—..' ~[Bb] The applieability of the. dugv of care a8 2 matter of law
also makes it unnecessary $o consider plmntaﬁ' s elaim that the
trial court erved in refusing to instruet the jury on the duty nf

an invitor aud the conditions giving rise tosnech duty. '
[8] Plaiitiff algo urges that the eourt erred in retnumg to

. instruct that the city was an employer as a matter of law and

that certain sections of the Labar Code establishing mefely
rules wers therefore applieable to it. The court insirucked the
jury that it was & question of fact whether the ejty was a1 em.

‘ployer-as that term was defined in. the Labor Code. The mere

right to see that work is satmiacmlg completed does not ir-

" pese upon one kiring an mdependent sontractar the duty to

assure that the contrastor’s work is performed in econformity
with all sefety provision. {Kuniz ¥, Del E. Webb Consir. Co.,

'57 Cal2d 100, 106-107 [18 CalBptr. 527, 568 .24 1271.)

There was evidence that the city did nuthmg‘ mote than exer-
oise general supervision and eontﬂnl to bring about the satis-
fastory "completion of the project and did net regulate the -
operative details of the work and, if the jory found that this -
was all that Wiis dorie by the city, the Labor Code was not the
mossird of Ms esponsibility. (Woolew v. Amsat Gzﬁmﬂ

. ’ﬂm'p,:upmjﬁ’rcawdm 413)

[‘7] A.Il to defenﬂant Hnllm'*élr plmﬂt:ﬂ* nrgues that the

lllthll nn:!uly &ma inmlm 5 risk of mnking the pliysledl eonditish of -
‘the plice dagorons for the ubo of ma ety f tha ‘publie, i subijoet to
Hahility for puysizal Lsm eovsed to bora of the puldie by o wegli-
gend aet or omissisn of tha contractar wijeh makos ﬁw phya:ml tondition
of the plaen dukgergol for their uee.!"

Seﬂhn 416 of tho Restatement Hecoud of Torts ﬁmﬂlhes 44{1) Omn

’ whi is poder »_duty to coustrust or mpiutuin o highway in reasprably

safs condition for the use of the pu sl ‘who emtrivls its construe-

matitennnes, or répaty o an lxdepondent mh-‘netar, 5 mmbjdet to
the samio Hinhility for physizal harm to chom namz the bighwey whils
work, causcd hy the neglipass
#nilore of tho contraetor to mmake 16 rdpspnally safe Yor travel, as though

' the employer had retabied the work in own hands,

£6{2) Tho satotont in Subevetion (1) applies fo any pinca which is_
maintaivod by a govemmont for the usé of publle, it thy governmcnt 1a
unilor the satse duty to malntadn ik dui repdonaldy safp mﬂlm os 5%
uawtho‘gbmmmuethamﬂhﬂnnﬂmh&h

Boetion of the Rowtatoment of Torts prevides: "!m indi-

" widwal or & sorporation earrying on an activity which can be inwfully

oarriod om ouly wnder a franchine frankul by publie authority and whish
involves an dRreasmable sk of to othore, ia suhjoet to Liability

*for physiead iarm ssused to suck othora h;r tho neshgcnea of & contrastor

mylwedtodomkhwrﬁngoathq
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court improperly refused to instruct the jury in the Janguage
of section 21708 of the Vehicle, Code thet 2 driver of a motor
vehicle ghall not follow another vehicle more elogely than s
"*reasonable and prudent’’ under ths eircumstanses. How- -

= ever, other instructions given by the court told the jury that a

driver must exercise due eere to avoid aceidents must be vig.
Hant, and exercise such control that to avoid & collision be
can stop &8 quickly as might be required by eventualities that
would be anticipated by an ordindvily prudent driver. In view
of the instructions given, it was npnecessary o instriet in the
words of the statute, (Cf, Tossmen v. Newman, 37 Cal2d 538
525 (283 P.2d 1]; Hughes v. HodDonald, 183 Cal App.2d 74,
80-81 {283 P.24 3807.) )

The judgment is reversed as to defendant City of Los An-
geles and affirmed as to defendans Hollinger,

Traynor, O. J., Tobriner, 7., Mosk, J., and Sallivan, ., eon.
eurred. S

_ BURKE, J.—T eoncur in the jidgment of affrmance a8 to _
defendant Hollinger and of reversal as to defendant eity. The
evidence would support a jury Shding that the éity had re-
tained some control over the premjses where plaintiff's injary - -
occeurred. Accordingly, I believe the court erred to plaintifts

prejudice in refusing to give his requested Instenetion setting

~forth the Habilities of the city aslan invitor in case the jury

did so find, and that plaintiff is entitled to a reversal on that
ground. (See Austin v. Riversids Portland Cement Co. (1965)
44 Cal.2d 225, 232 [4] (282 P.2d 69]; Kunis v. Del E. Webd
Constr, Co. (1961) 57 Cal.2d 100, 104 {18 Col Rptr. 527, 368 P.
24 127].) L P

Howoever, issues relating to the theory of tort lizbility of one

" whe #ngages an independent contractor found in section 416,

Bestatéfuent Second of Torts, are not properly before this
eourt. That section comes into play enly if the work involves a
peculiar figk of bodily harm. Plalatiff did net request an, in-

- struetion based on section 416, 2nd in his brief states that dur.

Y

ing trial he did not contend that the work in which hs wes en-
gnged crested an unreasonable risk of injury. He should not be

permitted to raise the point for the first time on appeal,

Medomﬁ, J., concurred.




