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Memorandum 68-10

Bubject: Study 63 - Powers of Appointment

Attached to this memorandum is a considerable volume of
materisl pertinent to this study;
(1) Research study by Professor Powell {gold cover)

(2) Supplementary material to research study prepared by
Professor Powell (blue cover)

{3) oOther background material provided by steff (pink cover)
For general background, you may wish to read pages 1806-2045
of Volume 3 of the Restatement of Property. A study of this portion ‘

of the Reptatement is a good way to acquire the expert knowledge you
will need to make policy decisions in this field of law.

In addition, for general background, we suggest that you read
Professor Powell's research study {gold cover) and the law review f
article and note included in the first portion of the background
material (pink cover) provided by the staff.

Authorization for publication of law review article by Professor

Powell. The Commission has previcusly approved payment to Professor

Powell for his research study. Professor Powell is revising the
study with a view to preparing an article for publication in the Cali- |
fornie law Review or some other law review and requests permisesion to

publish the ariticle based on his study. If the article is published,

a note to the article will indicete that it wae prepared for the lLaw

Revipion Commission and represents the views of its author and not

the views of the Commission or its members. The study must be pub-

lighed in a law review not later than July 1968 if we are to reprint

it in the pamphlet conteining our recommendation to the 1969 Legislature.
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BACKGROUND
Use of powers of appointment permite increased flexibility in
estate planning and may result in tax savings. See study at pages
1-2.
The 1872 Californie Civil Code contained 62 sections (Civil Code
Sections 878-940) on powers of appointment, but these sections were
repealed in 1874. See Report of the Cormissioners to Examine the

Codes, % Appendix to Journals of Senate and Assembly, 20th Session,
No. 1, p.5 {Oct. 11, 1873)("We bave proposed to strike out the whole
Chapter on Powers, as wholly unsuited both to the wants and habits
of the people, reteining one or two sections by amendment of other
portions of the Civil Code, in places where the provisions of those
sections properly belong."). The repeal of these 62 sections
created uncertainty as to whether powers of appointment exlsted in
California; it was not until 1935 that the California Supreme Court
held thet the common law of powers of appointment is in force in
California.

The California decisione on powers of appointment cover only
a small portion of the law in this field. Ir many areas, the Califor-
nia law on powers of appointment is unclear.

California statutes desnl with only a few narrow areas of the
law: (1) the releasability of powers, (2) the efficacy of a will
to exercise a power not mentioned in the will, and (3) the taxation
of appointive assets. See also. Clvil Code Section 781 ("A general
or special power of appointment does not prevent the vesting of =
future estate limited to take effect in case such power is not
executed."). These statutes (except for the tax statutes) may

need revision. Another pertinent section is Civil Code Section 860
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("Where a power is vested in several persons, all must unite in
its execution; but,in case any one or more of them is dead, the
power may be executed by the survivor or survivors, unless other-
wise prescribed by the terms of the power.").

The consultant recommends that:

a statute be drafted incorporating thoee statutes heretofore

adopted (with whatever modificetions mey be agreed upon), and

incorporating into & logically organized whole, the positions
heretofore teken by our courts on specific points (again with
such modificetions as may seem wise) plus a succinet statement
of the further rules which are to be applied as the common law
of California on powers of appointment. A catch-all section
adopting the common law on all points not covered in the
statute will narrow to & small compass the toples left to
minmute research.
Be makes this recommendation because the codification of the common
law on all of thoee points likely to be litigated with any frequency
will seve the courts and attorneys much time in research and litiga-
tion and will provide certainty in the law that will encourage the
use of powers of appointment. Michigan, Wisconsin, and New York
have recently enacted statutes which adopt the consultant's sugges-
tion,

The legislation recommended by the consultant is intended to
codify the common law and Californla decisions stating the common
law with two exceptions:

(1) The recommended legislation would change the California
rule of constructional preference for the non-exclusionary power.
See study at page 9.

(2) The recommended legislation would permit creditors of a
donee having a general power of appointment to reach the appointive

assets for the satisfaction of their claims. See study at pages §-10.




These two changes in the California law would conform our law

to the modern view expressed in recently enacted statutes.
RECOMMERDED LEGISIATION

The legislation recommended by the consultant is set out on
pages 12-22 of the study. Except for the two changes in California
law previously noted, the recommended legislation is intended to
codify the principles of common law that are most likely to be
litigated. Assuming that the Commission determines that these common
law principles should be codified, the primary gquestion with respect
to each section of the recommended legislation is whether the section
1s the best possible expression of the common law principle.

We have requested the consultant to be present at the meeting
at vhich time we plan to go through the recommended legislation
section by section. We include staff comments on each section below.
We hope that the consultant will be available to supplement these
comments and to explain further the purpose, effect, and policy
questions presented by each section.

The background material prepared by the staff (pink cover)
includes: (1} The 1943 Minnesota statute {referred to hereafter
ag "Minn. 1943"); (2) The New York Real Property law sections emacted
in 1564 (referred to hereafter as "N.Y. 1964"); {3) The 1965 Wisconsin
statute (referred to heareafter as "Wis. 1965"); (%) The New York
Estates, Powers, and Trust law sections which superseded the 1964
Few York statute (referred to hereafter as "E.P.T.L."); (5) The
1967 Michigan statute (referred to hereafter as "Mich. 1967"). Tabs

are included to permit easy reference to the pertinent statutes
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vhich are referred to in the comments that follow each section of
the recommended legislation in the research study and in the

staff comments in this memorandum.

The staff background meterials also include a Columbia Iaw

Review Rote on the New York statute and a critical article on the

Wisconsin statute. A study of these will provide you with informa-
tion that will assist you in selecting appropriate language for
the California statute. We note any comments in these two publica-
tions that are pertinent to a particular section of the proposed
legislation.

The following are section by section comments on the legisla-
tion recommended by the consultant on pages 12-22 of the research
study. Your attention is alsc directed in the following comments
to additional provisions that might be included in leglsletion on

this subject.

Chapter + Powers of Appointment -- page 12

Comment. This chapter does not codify all of the law relating

to powers of appointment. It contains statutory provisions dealing with

the problems most likely to be involved in litigation so that the
bench and bar will have positive statutory rules concerning these
problems. But many minor problems are not covered by thie chapter
or other statutes; these problems are left to court determination
under the common law which remains in effect. See Section 1 and
the Comment to that section.

Other states that have recently enacted legislation dealing
with powers of appointment have adopted the same approach. They

have codified the important common law principles and bave left
“5a-



minor problems to court determination. See MINN: STATS, §§ 502.62-
502.78; WIS. STATS. §§ 232.01-232.21; N.Y. ESTATES, POWERS AND TRUST
LAW §§ 10-1.1--10-9.2; MICH. STATS. §§ 26.155(101)-26.155{122),

Rote: The location of the statute in the Civil
Code will be considered when a tentative recommerndation

is prepared.

Section 1 -- page 12

The staff suggests that this section read:

Except as specifically modified by statute, the common
lew as to powers of appointment is the law in this state.

This language is based on Minn. 1943 § 502.62.

Comment. Section 1 codifles the holding in Estate of Sloan,

7 Cal. App.2d 319, 47 P.2d 1007 (1935), that the common law of
powers 1a in effect in California. The introductory "except as
specifically modified by statute" clause recognizes that in some
cases the common law rules as to powers of appointment are changed
by the provisions of this chapter {e.g., Sections 9-11) and other
statutes (e.g., REV. & TAX.CODE §§ 13691-13697).

Section 1 makes clear that the common law remains in effect as
to matters not covered by statute and also thet the statutes state
common law principles unless those principles are specifically
modified by statute, The reference %o '"the common law" does not
mean the common law as it existed in 1850 when the predecessor of
what is npow Civil Code Section 22.2 was enacted; rather it means
the modern common law rule as developed by the courts exercising
their powers for change to meet new situations. BSee, e.g., Fletcher

v. Los Angeles Trust & Savings Bank, 182 Cal. 177, 187 Pac. 425 (1920).
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In determining the medern common law rule, assistance may be

cbtained from 3 Restatement of the Iaw of Property, pages 1808-

2045 (1940).

Section 1 is based on language taken from Minnesotas Statutes
Bection 502.62. For other statutes that take the same approach
&8 Section 1, see WIS, STATS. § 232.19, N.Y. ESTATES, POWERS AND
TRUSTS LAW § 10-1.1; MICH, STATS. § 26.155(119).

Note: The Wisconsin and Michigan statutes adopt a
similar approach but include the following sentence:
"This section is not intended to restrict in any manner
the meaning of any provision of this chapter or any other
applicable statute." The purpose of this additional

sentence is explained by Professor Effland (blue law
review article--page 589) as follows:

The lmst sentence of the section quoted should
prevent any argument of strict construction of
the new statutes on the grounds that they
derogate from the common law. Only if there
is no statutory provision should one resort to
a common-law solution to the problem.

There is considerable merit in the additional sentence.
However, 1f it were added to the section, the staff
suggests that it might be desirable to indicate in the
comments to certain sections that the discussion of the
subject matter of that section in the Restatement of the
Iaw of Property is pertinent. Certainly, we would not
want the addition of this sentence to make inapplicable
the case law that applies -2 common law rule incorporated
in the statute. Perhaps a good solution to this problem
would be to delete the word "specifically" from the
section and to add to the comment a statement that the
provisions of the statute should not be given a striet
interpretation on the ground that they are in derogation
of the common law. See Mich. 1967 § 26.155(119) for

another possible wording of Section 1 of the recommended
statute.
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Definitions Mot Included in Recommended Iegislation

The legislation recommended by the consultant does not
contain definitions of "property," "power," "power of appointment,"
"donor," "donee," "appointee," "creating instrument," "gift in
default,” or "release." See MICH, STATS. § 26.155(102)(a}-(g),
(3), {k). For comparable definitions, see WIS. STATS. § 232.01
(1)-(3), N.Y. ESTATES, POWERS AND TRUST IAW §§ 10-2.1, 10-2.2, end 10-3.1.
Some of these definitions were not included in the 1964 New York
statute but were added when EPTL 10-2.2 was enacted in 1967. 4
comment on this new section in the Brooklyn Iaw Review states:

EPTL 10-2.2 is & new section which defines words

commonly used in the law of powers and frequently used

in the statutes. It might be noted that the word

"appointee” ie defined to include not only persons in

whose favor a power 1s exercised, but also persons in

whose favor such a power is exercisahle. As used

classically in the law of powers, that word relates to

the person in whose favor a power is exercised. Persons

in whose favor a power is exercisable are usually

referred to as oblects of the power. The broader defini-

tion was used solely for drafting convenience. [Footnotes

omitted. ]
Note that "object" or "non-object” of the power is used in Sections
12, 21, and 23 of the legislation recommended by the consultant,
but these sectlons could be redrafted to avoid the use of these

terms. Various secticns in the recommended legislation use

"permissible appointees" to refer to the objects of the power.

Section 2 -- page 12

Comment. Section 2 15 based on the distinction between
general and special powers found in the state and federal estate
tax laws. BSee CAL. REV. & TAX. CODE § 13692; INT. REV. CCDE
§ 2041(B)(1). Although this chapter generally follows the pre-
valling modern terminoclogy as reflected in the Restatement of Property,
-8-
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Sectioﬁ 2 departs from the common law as embodied in Section 322
of the Restatement and adopts instead the general professional
usage which is in accord with the definition of the federal and
state estate tax laws. Section 2 is the same as subdivision (b)
of Nev York Estates, Powers and Trust law Section 10-3.2 and is
somewhat similar to Wisconsin Statutes Section 232.0L{4)-(6) and
Michigan Statutes Section 26.155(102)(h)(1)

The exceptions contained in the tax law definitions are
omitted because those exceptions have an importance significant
only in tax problems. The omission of these exceptions follows
the example of New York, Wisconsin, and Michigan.

The language of Section 2 has the same meaning as the compar-
able language of the Internal Revenue Code defining a general
power for purposes of the federal estate tax law. The power is
general so long as it can be exercised in favor of any one of the
following: the donee, his estate, his creditors, or the credltors
of his estate. To be classified as general, the power does not
have to give the donee & choice among all of this group. It is
sufficient if the power enables him to appoint to any cne of the
group; otherwise no testamentary power could be general, since
the testator cannot appoint to himself by his will. A special
power, on the other hand, is one that permits the donee to appoint
to a class that does not include himself, his estate, his creditors,
or the creditors of his estate. If the class among whom the donee
may appoint includes specified persons and also includes himself,
his estate, his creditors, or the creditors of his estate, the

power is general rather than special.
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Note: Consideration should be given to the language
used in the Wisconsin and Michigan statutes. See alsoc the
discussion of this part of the Wisconsin statute in Profes-
sor Effland's article (blue -- pages 591-594%). The note
from the Columbia Iaw Review (yellow -- pages 1292-1293)
suggests that the definition contained in Section 2 of the
recommended legislation is inadequate and recommends in
effect the definitions contained in the Wisconsin and Michi-
gan statutes.

Bection 3 -~ page 12

Comment.. BSectlon 3 differentiates among powers of appointment
by focusing upon the time at which the power is to be exercised.
Under this section, powers may be presently exercisable, testa-
mentary, or "otherwise postponed." An example of a power which is
"otherwise postponed" is one that cannot be exercised until the
occurrence of a specific event, such as the donee’'s reaching majority.

Section 3 foliows the common law embodied in the Restatement

of the Iaw of Property,Section 321. For comparable sections in

other recently enacted statutes, see MICH. STATS. § 26.155{102)(1)
(defining a power of appointment that is "presently" exercisable);
N.Y. ESTATES, POWERS AND TRUST 1AW § 10-3.3. Section 3 is identical
with New York Property law Section 134 which was superseded by
New York Estates, Powers and Trust Law Section 10-3.3.
Note: New York Estates, Powers and Trust Law Section
10-3.3 should be compared with recommended Section 3. The

consultant states that Section 3 avoids the "muddy wording"
of E:PTL § 10"3.30

Section 4 -~ page 12

Comment. Section 4 provides a means for distinguishing those
powers that the donee is under a legal duty to exercise and those

that he is privileged to exercise or not as he chooses. Upon the

-10-
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failure of the domee to exercise an imperative power, the assets are
divided among the potential appointees rather than among the default
takers. See Section 26.
Section 4 is the same in substance as New York Estates, Powers
and Trust Iaw Section 10-3.L.
7 Note: Only the New York statute has definitions of
"jmperative" and "discretionary" powers. The Restatement .
does not include similar definitions. Neverth€less, the
definitions are useful in the drafting of the statute and

should be included. See, for example, Section 12 which
refers to an "imperative power."

Section 5 -- page 13

Comment. This definition of "exclusive" and "non-exclusive"
powers has significance in connection with Section 18 which deals with
the constructional preference for exclusive powers. See the Comment
to Section 18.

Section 5 is similar to New York Estates, Powers and Trust Law
Section 10-3.2.

Note: Compare Section 5 with EPTL § 10-3.2 which was added
to the Wew York statute when it was revised in 1967. The sug-
gested wording seems better than the wording of the New York
séction. This section could be omitted; the defined terms are

not used in the recommended legislatiom.

Section 6 -- page 13

Comment. Section & states the rules for the creation of a
power of sppointment. The section is the same in substance as New
York Estates, Powers and Trust Lav Section 10-4.1.

subdivision (1) codifies existing California law. BSee Swart v.-

Security-First National Bank of Ios Angeles, 48 Cal. App.2d 824, 120

P.2d 697 {1942). Subdivisions (2) and (3) likewise state existing

california law. See Estate of Kuttler, 160 Cal. App.2d 332, 325 P.2d

-11-
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624 (1958). Subdivision (4), which deals with a matter not
considered by the California appellate courts, takes the same
position taken by New York in New York Estates, Powers and Trust
Iaw Section 10-4.1(4)., Subdivision (4) is intended to prevent
Treasury Regulations Sections 20.2056(b)}-5{f)(7), which allow a
marital deduction desgpite a spendthrift clause in the instrument
creating the power, from mullifying the rights given creditors under
Sections 8-11.

Note: Compare the wording of the proposed section with
the wording of the comparsble section of New York Estates,
Powers and Trust law. The wording of the proposed sectlon is
the same as New York 1964 Section 136 which was superseded by
Estates, Powers and Trust Law Section 10-4.1. The last
sentence of the Comment 1s based on the comment to the compar-

able section of the New York law and corrects the last sentence
of the comment contained in the research study.

Section 7 -- page 13

Comment. Section 7 embodies the common law rule of Restatement

of the Iaw of Propert]; Section 324 and is substantially identical

with Hew York Estates, Powers and Trust Iaw Section 10-5.1.

Section 8 -- pages 13-1k

Comment. Section 8 codifies the common law rule that creditors

of the donee are barred from reaching the property covered by a special

power of appointment. The section 1s identical with New York, Estates,

Powers and Trust Iaw Section 10-7.1.

Note: The note in the Columbia Iaw Review {yellow --
pages 1292-1293) suggests that the definition of a special
power of appeintment when combined with this section permits
the donee to aveid the claims of his creditors against the
appointive assets while having a virtually unlimited choice
of appointees. The note suggests that creditors be permitted
to reach the assets unless the class of potential appointees
is not "unreasonably large." Wis. 1965 Section 232.17(1) .
permits the donee's creditor's to reach the appointive assets

-12-
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where the donee has either a gemeral power or "an unclassified
power which is unlimited as to permissible appointees except

for exclusion of the donee, his estate, his creditors and the
creditors of his estate, or a substantially similar exclusion."”
Under Wisconsin law, an unclassified power is one that is not

8 general or special power. A special power is a power excercis-
able only in favor of a class "so limited in size by descrip-
tion of the class that in the event of nonexercise of the

power a court can make distribution to persons within:the class
1f the donor has falled to provide for this contingency.” The
consultant believes that the Wisconsin vrovision is an unnecesssry
complication. See pages 605-609 Effland's law review article on
the Wisconsin statute (blue pages).

Section 9 -- page 14

Comment. One of the most unsatisfactory aspects of the common
law as to powers of appointment is the rule determining the rights
of creditors of the donee. Under the common law, the "doctrine of
equitable assets” allowed creditors of a donee to reach the appointive

assets only when a general power of appointment had been exercised in

favor of a person who was not a bona fide purchaser for value. This
common law rule is not logical. Logically, the rights of the creditors
ghould depend on the existence of the power, rather than upon its
exercise. Modern legislation confirms the desirability of permitting
creditors of a donee to reach for the satisfaction of their claims
any appointive assets vhich the donee is able to appropriate to
himself. See. N. Y. ESTATES, POWERS AND TRUST IAW § 10-7.2; WIS.
S?ATS, § 232.27(1); MICH. STATS. § 26.155(113); MINN. STATS. § 502.70.
Where the power to appoint is both general and presently exercis-
able, the donee has, in substance, the equivalent of ownership as to
the appointive assets. His creditors should be able to reach that
which their debtor can appropriate to his own uses. The property

thus made available can be either a present or a future interest.

-13-



The right of the creditor is, in no way, dependent upon the exercise
of the power. Unlike the common law rule, the mere existence of the
rower is the operative fact essential to the right of the creditor.
Note: BSee also the consultant's comment to this secticn,
discussion on pages 605-609 of Effland's article (blue), and

discussion on pages 12G7-1302 of the Columbia Iaw Review Note
(yellow).

Section 10 -- page 14

Comment. Section 10 is, perhaps, unnecessary but it serves
some precautionary purposes. It i1s substantially identical with New

York Estates, Powers and Trust Iaw Section 10-7.3.

Section 11 -- pages 14-15

Comment. Under subdivision (1) of Section 11, creditors of the
donee of a general power of appointment, which is in terms excercis-
able only at a future date (as for example by the will of the donee)
can reach the appointive assets, prior to the arrival of the stipu-~-
lated future date if the donee of the power was also its donor.

Subdivision (1) codifies the common law rule. See Restatement of

the Iaw of Property, Section 328.

Under subdivision (2), property covered by a genersl testamentary
power of appointment which has become presently exercisable by the
death of the donee can be reached by the donee's creditors. In such
case, the appointive assets have come under the complete power of
disposition by the debtor donee and hence are treated exactly the
same as the other assets of the decedent. The principle expressed
in subdivision (2) is the same as that expressed in Michigan Statutes
Section 26.155(113)(k) and Wisconsin Statutes Section 232.17(3) and
is a reasonable corollary of Section 9.
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Note: Compare New York Estates, Powers and Trust Iaw
Section 10-7.4 which does not apply to testamentary powers
vhich have beccme. presently exercisable by the death of the
donee. For the reasons &iven in the Comment to Section 11,
the staff prefers the rule recommended by the consultant and
embodied in Section 11 of the recommended legislation. See
also the criticism of the New York limitation at pages 1300-
1301 of the Columbia Law Review Note (yellow). HNote the last
gsentence of the consulitant's comment to Section 9 and see
Wisconsin Statutes Section 232.17(3).

Section 12 -- page 15

Comment. Section 12 is substantially the same in substance as
former Civil Code Section 1060 (4o be repealed in this recommendation).
The words "in trust! have been omitted as unnecessary; the section
applies to a power "other than & power which is imperative,” and the
definition of an "imperative" power in Section L makes it unnecessary
to include the words "in trust." BSee the Special Note to Restatement

of the ILaw of Property,Section 320, indicating that the use of the

term "power in trust" in the sense of a mandatory power is potentially
misleading.

The words "nor shall any release of a power be permissible when
the result of the release is an inter vivos exercise of a solely
testamentary power ' have been added. California has taken the
position that a power created, in terms, so as to be exercisable
only by will, cannot be effectively exercised by inter vivos act.

Childs v. Gross, 41 Cal. App.2d 680, 107 P.2d 424 {1940); Briggs v.

Brigegs, 122 Cal. App.2d 766, 265 P.2d 567 {1954). The Restatement

of the Iaw of Property takes the same view in Section 346(a). The

language added to Section 12 will preciude this otherwise accepted
position to be mullified by use of a release. Such & release to

all persons except a designated person permits the donee, by inter
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vivos act, fully to exercise the power which the creator of the
power intended to remain unexercised until the donee's death.
The additional language will preclude the use of a release to defeat
the donor's intent.
Note: The additional language recommended by the
consultant is in accord with the argument made in the

Columbia Iaw Review Hote under "Release and Contracts
to Appoint" at pages 1294-1297 (yellow).

Section 13 ~-- pages 15-16

Comment. Section 13 states the common law rule. See the

Restatement of the law of Property, Section 339. The secticon is

identical with New York Estates, Powers and Trust Law Section

10-5.2 and Michigan Statutes Section 26.155(110){1).

Section 14 -- page 16

Comment. Section 1% states the common law rule. See Restatement

of the Law of Property, Section 340. o0f. Brigegs v. Briggs, 122 Cal.

App.2d 766, 265 P.2d 587 {1954); Childs v. Gross, 41 Cal. App.2d 680,

107 P.2d 42L (1940). Section 14 is identical with New York Estates,
Powers and Trust Iaw Section 10-5.3 and Michigan Statutes Section

26,155(110)(2).

Section 15 -~ pages 16«17

Comment. Section 15 deals with the donee's capacity and the
formalities required to be observed in exercising. s power of appoint-
ment.

Subdivision (1). Under this subdivision, the normsl rules for

determining capacity govern the capacity of the donee to exercise

& power of appointment. The subdivision states the common law rule

-16-
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embodied in the Restatement of the Iaw of Property, Section 340 and is

substantially identical with Michigan Statutes Section 26.155(105)(1),
Minnesota Statutes Section 502.66, and Wisconsin Statutes Section
232.05(1).

Subdivision (2). This subdivision states the common law rule

embodied in the Restatement of the Iaw of Property, Section 346 but

adds an "except" clause similar to those included in Minmesota Statutes
Section 502.64, New York Estates, Powers and Trust Iaw Section 10-6.2(3), and
Michigan Statutes Section 26.155(105){2). Few donors prescribe that
& power of appointment can be exercised only by an inter vivos instru-
ment. If and when such a prescription is encountered, it is reason-
able to say that "all the purposes of substance which the donor
could have had in mind are accomplished by & will of the donee" (see
RESTATEMENT OF PROPERTY, § 347, Comment b).
Note: Note that New York Estates, Powers and Trust Law
. Bection 10-6.2(3) reads: '"Where the donor has made the pover
exercisable only by deed, it is also exercisable by a written
will unless exercise by will is expressly excluded' (emphasis

added). Wisconsin coneidered and rejected adding an except
clause. See Effland's article at page 600 (blue).

Subdivision (3). This subdivision permits the donor to dispense

with normal formalities if he so wishes. Thus, for example, a
donor could create a trust with a power and provide that the donee
"may appoint by written instrument signed by him and delivered to the
trustee," Subdivision (3) is substantially the same as Michigan
Statutes Section 26.155(105)(3) and similar to New York Estates,

Trusts and Powers law Section 10-6.2(1).
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Subdivision (4). In some cases, the donor may prescribe

greater formalities for the donee's exercise of the power of
appointment than those normelly imposed by law. Subdivision (L)
provides in substance that in such & case the power may be exercised
by formality legally sufficlent to dispose of the appointive property
and the direction that additional formality be cbserved may be dis-
regarded. The subdivision 1s desigred to facilitate the exercise of
a power of appointment without unnecessary formalities and ayvolds a
possible trap that would exist if the formalities normally imposed
by law were observed but the additional formality prescribed by the
donor were inadvertently omitted.

Subdivision (4) sdopts the same policy as Minnesota Statutes
Section 502.65 and New York Estates, Powers and Trust Iaw Section
10-6.2. It is more liberal than the common law rule embodied in the

Restatement of the Law of Property,Section 346.

Note: 'The staff believes that subdivision (4), as recom-
mended by the consultent, is not clear., We prefer subdivieion
(2) of New York Estates, Powers and Trust Law Section 10-6.2,
which reads:

(2) where the donor has directed any formality to
be observed in its exercise, in sddition to those which
would be legally sufficient to dispose of the appointive
property, such additional formality 1s not necessary to
a vallid exercise of such power.

The Wisconsin statute rejects this subdivision. Under the Wis-
consin statute, if the donor wishes to specify greater formali-
ties than those normally imposed by law, he may do so under the
statute; he can, for example, specify appointment by a will

executed according to the law of snother state or a deed witnessed

and acknowledged (although in Wisconsin a deed is valid but not
recordable even though not witnessed or acknowledged). See the
diecuseion at pages 599-600 of the Effland article {blue). The
Michigan statute (Section 26.155(105), (2), (3) is a good expres-
sion of the Wisconsin position on this matter.

-18-



Subdivision (5). The donor may require a specific reference
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to the power as a condition for its exercise. In fact, it is common
practice in creating marital deductlon trusts to make exerclse of the
power conditional on such express reference. The purpose of this is
to preclude the use of form wills with "blanket" clauses exercising
any powers of appointment. The use of these clauses may result in
rassing property without knowledge of the tax consequences, sometimes
to unintended beneficiaries. Subdivision (5) permits the donor to
require an express reference to the power in order to assure a deliber-
ated exercise by the donee. The subdivison embodies the rule set out
in Wisconsin Statutes Section 232.03(1) and Michigan Statutes Section
26.155(104%)(1ast sentence). As to the effect of subdivision (5) on

prior California law, see the Comment to Section 17(d}.

Subdivision (6). Thie subdivision reflects the same pollcy as

Civil Code Section 860. It embodies the rule stated in Minnesota
Statutes Section 502.68, New York Estates, Powers and Trust Iaw Section
10-6.L4, Wisconsin Statutes Section 232.05(3), and Michigan Statutes

Section 26.155(105)(4).

Subdivision (7). This subdivision reflects the same policy as

Civil Code Section 860. It embodies the rule stated in Minnesota
Statutes Section 502.67, New York Estates, Powers and Trust ILaw
Section 10-6.7, Wisconsin Statutes Section 232.05(4), and Michigan
Statutes Section 26.155(105)(5).

Note: To conform to subdivieion (7), Civil Code Section
860 should be amended to read:

Where a power is vested in several persons, all
mist unite in its execution; but, in case any one or
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more of them is dead or is legallj incapable of exer-
cieing the power, the power may be executed by the
enrviver-er¥-survivers others , unless otherwlse pre-
scribed by the terms of the power.

In the Michigan statute an additional phrase ies added
"unless the creating instrument, construed with regard to
surrounding circumstances, manifests a contrary intent.”

Subdivision (8). This subdivieion is included to make clear that

Section 15 does not limit the power of a court under Section 26.
Section 15 is the same in substance as the introductory clause of
New York Estates, Powers and Trust law Section 10-6.2.

Note: See the consultant's comment to subdivision (8).

Section 16 -- page 17

Comment. Section 16 codifies the rule of Californis Trust Co.

v. Ott, 59 Cal. App.2d 715, 140 P.2d 79 (1943),which applied the rule

of the Restatement of the Iaw of Property, Section 3hi.

Section 17 -- pages 17-18

Comment. Subdivisions (a), (b), and (c) are accepted common
law. See RESTATEMENT OF FRCFERTY §§ 342, 343; Reed "

v. Hollister, 44 Cal. App. 533, 167 Pac. 167 (1919); Childs v. Grose;

41 Cal. App.2d 680, 107 P.2d 42l (1940). The substance of these
subdivisions is embodied in New York Estates, Powers and Trust Law
Section 10-6.1(1), (2), (3); Wisconsin Statutes Section 232.03(2); and
Michigan Statutes Section 26.155{104).

Subdivision (d) changes the rule developed by case law inter-

preting Probate Code Section 125. Estate of Carter, 47 Cal.2d 200,

302 P.2d 201 (1956), interpreted the section to require a holding that
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a residuary clause,which did not mention a general testamentary pover
with gifts in default,exercised the power desplite the donee's specific

intent not to exercise the power. See also Childs v. Gross, 41 Cal.

App.2d 680, 107 P.2d 424 {1940), construing Probate Code Bection 125
to apply both to land and perscnalty. Subdivision (d) establishes

a rule that represents a substantial return to the common law rule.
Under this subdivision, a residuary clause exercises the power only
under the circumstances stated. The subdivision does not apply where
the creating instrument mmkes a gift in default or where the creating
instrument requires, as is frequently the case, that the donee make a
specific reference to the power or where the donee manifests an
interest not to exercise the power. Subdivision (d) will eliminate
the trap for the unwary that defeated the donee's clearly provable

intent in Estate of Carter, supra. The subdivision embodies the

rule of Wisconsin Statutes Section 232.03(2).

Note: Subdivisions (a) and (b) refer to a deed or will.
The other statutes ell refer to an instrument. Is the limita-
tion to a deed or will desirable? It seems undesirable in
subdivision (a) since a power may be exercised by an instrument
other than & deed or will. The Restatement refers to deed or
will rather than to instrument. —

The consultant identifies various alternatives to sub-
division (d) in his comment to that subdivision.

For an excellent discussion of the problems dealt with in

Section 17, see pages 594-599 of Effland's article on the Wis-
consin statute (blue). You should read this discussion.

Section 18 -- page 18

Comment. Section 18 deals with the problem whether the donnee
of & special power can appoint all of the property to cne appointée
and excilude others. For example, if the donee is glven power o
appoint to his children,” must some shere be given to each child,

-21-



-~

.f‘ -

and 1f so, what is the minimum share? If the power is'exclusive"

the donee may appoint to one or more of the permissible appointees
and exclude others. If the power is "nonexclusive,” he must appoint

a minirmm share or amount specified in the creating instrument to each
member of the class of permissible appointees. Section 18 provides
that all powers are construed to be exclusive except to the extent
that the donor has specified a minimum or meximum amount. It

embodies the common law constructional preference for exclusive powers

as embodied in the Restatement of the Law of Property, Section 360.

Section 18 changes California law. See Estate of Sloan, 7 Cal.

App.2d 319, 47 p.2d 1007 (1935), which 1s contrary to a large body of
contra common law holdings collected in 69 A,L.R.2d 1285 (1960).
Section 18 is phrased like Wisconsin Statutes Section 232.07.
See also New York Estates, Powers snd Trust Iaw Section 10-5.1 and
Michigan Statutes Section 26.155(107) which alsc express the modern
preference for exclusive poWers.
Hote: See discussion of this problem in Effland's article

at pages 601-602 (blue pages).

Section 19 -- page 19

Corment. Section 19-~-which embodies the common law rules found

in the Restatement of the Law of Property, Sections 256, 357--makes

clear that, under a general power to appoint, the donee has exactly
the same freedom of disposition as he has with respect to his owned

agsets.

Section 20 -- page 19

Comment. See consultant’'s comment to this section.
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Section 21 -- page 19

Comment. See consultant's comment to this section.

Section 22 -- page 20

Cecoment. See consultant's comment to this section.

Section 23 -- page 20

Commenrit. See consultant's comment to this section.

Sections 24 and 25 -- pages 20-21

Comment. See the consultant's comment to these sections.

Sections 26-29 -- pages 21-22

Comment. See the consultant's comments to these sectlions.

(We will insert appropriate language for ''committee of his person.”)

Additional section

Consideration should be given to the desirability of including
the substance of Wisconsin Statutes Section £32.15 in the recommended
legislation. See the discussion in Efflend’s artlicle at pages 604~

605 {blue).

Section 30 -- page 22

Comment. Section 30 embodies the common law rule of Restatement

of the Law of Property, Section 366. Section 30 is worded exactly

the same as Michigan Statutes Section 26.155(109), is substantially
jdentical with New York Estates, Powers and Trust law Section 10-9.1,

and is very like Wisconsin Statutes Section 232.11.

-23-




oy

Section 31 -- page 22

Comment. Section 31 makes one body of law--this chapter--
applicable vhere a release ls executed, a power exercised, or a right
asserted after the effective date of this chapter. The section
applies not only to powers but also as to the rule against perpetuities,
and the rule as to lapse.

Hote: The staff believes that Section 31 is an improvement
over the other statutes clted in the consultant's comment to

Section 31L. With respect to the problem covered by Section 31,

see Effland's article at pages 566 (last two lines) - 583 (blue)
and Columbis Iaw Review Ibte at 1291-1929 (yellow).

Section 32 -- page 22

Note: We see no harm in including a severability clause.
While such a clause should not be included unless there is some
chanee that it will be needed, we believe that it should be
included because of Section 31.

Additional provislons that might be included in statute

Michigan statute: Section 26.155(111). See alsoc Wisconsin
Statutes Section 232.13.
Kew York statute: Section 10-5.%,

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Powers of Appoirtment in Californis

A, Introduction:

Powers of appointment were constantly emploved tools in English conveyanp-
cing, as i3 evidenced bv the voluminous two-volume treatise concerning them
(1234 pages) published by SR?&en in 1823. The creat Fnolish Chief Tustice,
Lord Mansfield who died in 1793 thuse aynressed in his will his reasean fnr
ingerting a power of apooirtment: ’

"Those whe are nearest and dearest to me hast know how to

manage and {mprove, and ultimetelvy in-their tura to divide

and suhdivide, the good things of this world which T commit

to their care, according to events dnd contingencies which

it is dmpossible for me to fovesee, or trace throush all the

mazy labyrinths of time and chance” (quoted in Bank of Cali-

fornia Fstate Planning Studies, Fall 1964).
They found the climate of the New World orisinally unsuitable tn thefr use.
Substantial accumulatinns of wealth were slow to erow and comnlex diznosfitions
were unneeded. Perhaps, tno, American convevancers lacked the experience and
finesse of their Enplish predecessors. The decdisinas on powers of anpointment
reported from American courts down to 1900 were extremely few 1n numher. An
1895 decision is the onlv Judicial reference to powers of apnointment found
{by this researcher) in a Califorania Report prior to 1900,

In any state where wealth accnmulations have develonad, the ahsence of
frequent use of powers of apnointment {s unfortunste. Their vrear vtiliry
ldea in the flexibility nf disposition whick they make nossible, A has
succeeded in his lifatime in accumuslating hoth money and descendants. Any
disposition of his wealth made by 4 must be made with knowledpe of only the
facts occurring before A dies. By that time, perhaps, A can know considerable
about his children but his real knowiedoa ahout the potentialities, peculi-~
arities and reliabilitv of his erandchildren i frequently close to zero.

By creating a trust and conferrine sn his snouse or on his children or other
person younger than himsalf a power to distribuote the assets with the henefit
of from 20 to 50 years more knowledse of events, srill future when A dies,
the ultimate disposition of the assets has a Flexibility not otherwise
obtainable.

During the past half century. income, desth and ¢ift taxes have orowm
ltke popries on a mountsin hillside of this state. It 13 stiJ1 true that
the most effective devices for minimizing these tax-bites is the power of
appointment. Thig value may be ephemeral. The history of the law of taxatinn
is full of races hetwveen lawvers to find existing loophales and the lawmakers
to nlug the loophrles sn found. So lous as the loovhole provided by powers of

appointment exiets (and 1t is neariy_fiftv vears old already), lawyers owe to
their clients resort tn this device.

Despite the indisputable advantaces of increased flexibility and tax
savings, California lawyers have been most hesitant in using nowers of
appointment. This attitude was whollv understandable while it remafnead
uncertain whather Californis allowed nowers of annointment .3 That uncartainey
ended mare than thirty vaars aea.* The hesitande has nevertheless continued
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with only a slight abatement. It is sugpested that the reason for thig con-
tinuance 15 a continued uncertainty and a continuing unwillingness to risk
what may be found to be the common 1aw ~ and hence the California law - as
to powers of appointment.

The purpoge of this study {5 to remeve the reason for such continued
hesitance, so that perasons of wealth in Califérnia may have both the flexi-
bility of disposition and the minimizing of taxation which powers of appoint-
ment so sbundantly provide. To this end, this report-contains (subsequent to
this Tntroduction) aix parrs,

A. An exposition of those positions as to powers of anpointment
heretofore taken by the Courts of California:

B. An exposition of the statutory ingredient in the Califnrnia
law as to powers of zppnintment; . 6

8. With supgested changes in Civi} Code 1060:

b. With a return, in sart, to the position of the
common law as a substitute for Preobate Code 125;?

¢, With a recommendation that no chanres be made in
the staﬁutes dealing with taxation of anpointive
assets.

C. An exposition of the need in California for a reasonably
comprehensive statute covering those points concerning
powers of appointment likely to arise with frequency in
litigation? .

DB, The desirability of reviewing the soundness of the California
position preferrine non exclwsive powers, purportedly made
pursuant to an acceptance of the common law, but actually
deviating therefromlD

E. The desirability of reviewing the soundness of the rommon
law rules restricting the rights of the executors of the
donee of a general powerlfa

F. The text of a proposed new Statute desizned to emhndy the
recommendations made in Paints A-F ahove,

B. Exposition of the nositions heretofore taken bv the courts, of California
Ag_ to powers of apvointment.

The early statute of 1850, adopting,in peneral, the czommon law, went inte
the Political Code B4468, and is now present with ne change of suhstance {n
Californta Civil Code #22.2.)1 This statute has been claimed to establish
for California the common law as to powers of appointment for the period of
1850-1872; aud to furnish the backeround for the controversy as to the
consequences of its lepislation tn 1872 and 1874.

In 1872, as a part of the general following in California of the New York
Fléld Code, California adopted a statute containing 62 sections_on powers of
appointment modelled on the New York Revised Statutes of 1830.12 The rom-
rlexity of these sixty~two sections, nlus a lgck of awareness of anv needs
served by these provisions, caused the Lepislature in 1874, as a part of its
clean-up of the "excesses of 1872", to repeal the entire Title on powers of
appointment.13 This generated a very basic question. Did the adoption of
the New 7ork statutory svatem of powers in 1872, followed by the complete
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repeal of the gections in 1874, leave California with its prior common law as
to powers of appointment or leawe California with ne law whatever as to powvers
of appointment? Edtate of Falr, in 1901,1“ went very far in the second direction
namely that California had no powers of apnrointwent. During the next thirty-four
years, California Courts manifested great hesitance in acecepting the rommon
law on the topic. In Estate of Dunphy, 1905,15 the Supreme Court escaped passing
on the voint by holding the remainders limited fn default of exercise roverned
the contested queation, since the alleced teatamentarv nower had-never been
exercised. Tn dictuem, this court said that paué{g of appointment were walid
in California. In Gray v. Union Trust Co., 1915,*" remainders found wvested
prevented the desired termination of a trust, and the case’s sole contributisn
to our pregent inguiry as a dictur that a power of apnointment reserved %o
the creator of the trust was nrohably walid, Tn Fstate of Murphy, 1920,1
the Snpreme Conrt hamnily announced that the sehe rasult would be reached
either by finding no valid power to have been ereated, or by finding an
effective exercise of & validity created forevey. Thus aigin the basic
question was left unsettled. Tn Estate of McCurdy, 1925,*° the death of the
named donee before the death of the testator-donor, made it unnecessary for
the Supreme Court to pass on the permissibility of nowers. At page 286 in
the official opinion of thia csse the court said:
"We are not concerned with the questicn whether or not powers
of appointwent are valid in this state since the repeal of the
legislature in 1874 of the title in the Civil Code relating to |
nowers, " '
These repeated evidences of the hesitance of the State Supreme Court to take a
position favorable even to the existence of powers of appelatment in the law
of California, led naturally to a hesitance on the part of informed lawyers,
to subject their clients to posaible 1{tigation by using nowers im dispositive
instruments. The expliglt statement in the dissenting opinion of Temple J. in
Eatate of Fair, 1901, (conturred in by Harrison J. and Beatty C.J.) that
the 1874 repeal only eliminated the Wew York restrictions on powers, but left
in force the common law of England as to nowers of apvointment was mnot sndush
to change the proper caution of practicing lawvers. Prior to 1935, the only
California decimion basing its result on the effective exerrise of a gener!&
testamentary power, is the lower court opinion in Reed v, Hollister, 1919,

Estate of Sloan, 1935 21 adopted the position embodied in the dissents
by Temple J, Harrison J and Beatty C.J, in Estate of Fair, 1901. 2 Prom that
time {1935}, it has been the sertled law of California that we have the cnm?gn
law on powers of appointment. except as this has been modified bv starutes.

' Unfortunately this does not settle as much as it scunds as if it did.
What is this "common law" on powers of appointment, which sinre 1935, has heen
fndirially declared to be California law?

The Preface to the proposed Civil Code, writtem by the Commimsioners on
October 2, 1871,24 gpesking of the California statute of 1850, adoptine the
“common law", said:

"[The] American common iaw fis] the Common Law of Enoland as
modified by the resnective states. There are as many auvthoritative
modifications as there are States in the Union. Rules upon the same
subjects differ much in different States. Whed thev so differ, or
.when rhey need modifications to suwit our conditiens, the Court,

not the Lesislature establighes rhe law"
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Thus the settlement of the basic guestion that California has the common law,
leaves the important questions wide open - what is the common law on the
question in litigation? On this, concerning many points there is a babbel
of voices, conceivably England plus a chorus of disharmony with fifcy voices.

It thus hecomes of importance for lawyers and iudges to begin with a close
exgmination of the points on which California courts have taken definite position
in this field, On this there are, at least, sixteen cases. '

Reed v. Hollister, 1919, laid the sdund foundation for holdings ¢
that exercise of a nower can he proved hy cireumstantial evidence.

Estate of Sloan, 1935, in sddition to holding that California had
the common law of powers, held that a testamentarv special pover
rould not he exerrised sffectively in faver of one of the three
permissible appointees. This accerted the older common law rule
favoring the finding of non-exclusionary powars.

Estate of Davis, 1936, found gglid a discretionary power to fix
the sharea in a described groun.

Estate of Elston, 1939, found valid a special power presently .
exercisable and held these appointive sasets property taxed separately
franzgn outright gift to the donee undér the California inheritance
tax, '

Childs v. Grrnss, 1940, found that the circumstantial pronf of a
nower's exercise had heen strengthened by Probate Code 8125 (Item RS),
but more importantly held that an intey vivos nﬁreement could not
operate as an exercise of a testamentary power, 9

Security~First Nstional Bank v. Ogilvie, 1942, reached the clearly
sound result that the creation_of a power can be spelled ouv by
inference from separate facts, :

California Trust Co. v. Ott, 1943, found a power created in 1930,
effectively exercised by a will exscuted in 1929.

Henderson v. Ropan, 1947, found that a peneral pawer presently
exercisable, created in an inter vivos trust of 1931 was _properly
exercised bv the donee's will so as to cause the appointive asmets
to be included in tgi donee's gross eatate for purposea of the
Federal Fstate Tax,

Horne w. Title Insurance & Trust Co,, 1948, was a Fidaral case
in the Southern District of California, decided on the bariz of
California law, It seems to make the quite inmportant decision that
the donee of a snecial power who attempts to divert some of the
apnpointive assets to a person outside the liast of permissable
appointees commits 2_"fraud on the power' which Ynvalidates the
unlawful diversion. - ,

Fstate of Parker, 1950, sustained the power of the donee, to
determine the person liable for the death tax on the appointive
aasets, despite Probate Code 3270 establishing the generally
applicable rule of proration.

Egtate of Baird, 1953, 1955, held that is the extent a“power
hed been ifeffectively exercised, the appointive assets passed to
the pergons named by the donor as the takers in default. This 15
greatly lessened the costs in the settlement of the donee’s eatate.

Briggs v. Briges, 1954, takes the traditionally sound position
that a testggentary power is not exercisable by an inter vivos
instrument.
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Estate of Smythe, 1955, expresses the obvious pesition that an
estate for life g}us a special testamentary power do not, together,
equal ownership.

Fetate of Huntington, 1957, was a New York case findine the
California law governing: declaring that the California law on
powers of anpointment was the common law; and holding that under
the common law an invalidity of the exercise as to one-airhth of
the apnointive asrete made the entire exercise {nvalid when the
result as to the other seven-eighths was the same with, or without
an exercise of the power, and the total invaliditv saved the coats
of passing sssets thrnugh the estate of the danee.3

Estate of Kuttler, 1958, apnlies the common law rule that the
creation of a power of annointment by inference from the aggregate
of several separate facts is readily found. 39

Estate of Bird, 1964, is a wost important case since it holds
{a) that the validity under the Rule against Perpetuities, of the
exercigse of a testamentary general power of appointment is to be
determined by applyine the npermissible period from the creation
of the power; and (&) that such determinatinn {s made in the light
of the circumstances existent when the power is exg{cised. The
first of these holdings iz tradition~l common Taw:" " the mecrnd
of theae holdings is rood common law, which did not begi32 however,
until the Massachusetts 1918 decision of Minot v. Paine.’* This
decision shows that the common itaw ix a congtantly growing hody
of rules, meeting new problems as they arise.

It is worthy of mnote that no one of these sixteen Californiz decisions
18 contrary to the common law, surportedly stated in the Restatement of the
Law of Property, except one, namely She California presumption favorine the
finding of non-exclusionary pawers.4 On the afffrmative side, nine of the
sixteen take exactly the position which the Restatement of the Law of
Property says is the sound common law. Another fact demsnda attention.
Tf one contrasts the total azgregate holdines of these sixteen California
cagses with the multiplicity of problems heretofare snoveved by common 1aw
decisions and embodied in the fiftv-two sections on the commen law of
powers of appointment, which constitute Chapter 25 of the Restatement of
the Law of Property (Item N. C1), it becomes apparent that lawyers and judges
of California still have shead of them many wedry months of research, if thev
are to determine correctly the common law as to powers of appointment as-a
distillation of the decisions of Fneland and our sisrer states. Tt is hare
that this project for a statutorv formulation of the common law on the noints
moat likely to be litigated comgernin owers of appointment establishes its
pressing present importance as a service to the nrofesaion.

Before this exposition departs from the areas in which iudicial wisdom
‘provides help in the task at hand, it will be wise to explore the usefnl
mologles provided by California decisions on sfmilar problems (not involving
# .power of appointment). These cases eatablish (a) equity's wi%lingness to
»orrect a defective exercise of a trustee's power to mortgage  or of a
“mywer of attorney4 i {(b) the non-delegability of a discretionary sower to
2611;%7 () a judicial astuteness in making coustructions which effectuate
-& donor's purposes; 8 the ending of a power to convev conferred on two

-5 -




persons, when one of the two has died; 49 (d) a probabilicy that an attempted
exercisesgf a power of appointment in favor of the takers in default is a
nullity;*¥ (e) the inability to have a power {(to amend gltrust) exercised
after the person having such power becomes incompetent;”~ (£f) the inahigity
of one trustee to exsrcise a power conferred on this one plus another.

C. Exposition of the statutory ingredient in the California law as to powers
of appointment. ‘ - :

Thus far we have fully explored the autherities in California establishing
in this state the common law concerning poyers of appointment (except in so
far as local statutes deviate therefrom),”~ and hava discovered that the
coverage of what constitutes tggt accepted common law, either by decisfon
or analogy is very incomplete.” It now becomes our task to axplore the
California statutory ingredient in this topic.

These statutory ingredients concern (a) the releasabilicy of powersszs
the exercise of a power by a general disposition in a decedent's will;
and taxation of powers, Both under the State's inheritance tax’! and under
the Federal Estate Tax.s

The progssion of Civil Code 51060 making powers of appointment broadly
releasable”” was the fortunate product of a nation-wide situation. The
Internal Revenue Code of 1942 had chanpged the Federal rule as ta the taxing
of zppointive assets in the gross astate of the donee. Many persons, having
_ powers of appointment wished to curtail the broadness of their powers so as
to exclude the sppointive assets from their ektates on death. The American
law as to the releasability of powers of appointments, especially as to the
releasability of part only of the power, was In & high state of uncertainty.
In the years 1943 and shortly thereafter a large number of American atates
met this problem by a statute establishing brpad releasability. Civil Code
81060 was enacted by California Laws of 1945, c. 318. There are two matters
concerning this statute which deserve consideration by the Law Revision
Commission. One is purely a matter of words. The statute excludes from an
otherwise broad releasability any "power in trust which is imperative”.

The idea of this exclusion is sound. I suggest no change in substance would
be made if the wogal "{n trust" were omitted. This change appears in the
Proposed Statute, = The second matter is more substantial. California has
‘correctly taken the pogition that a power created, in terms, so as to be
exerg{sable only by will, cannot be cffec:iveiy exercised by inter vivos
act.”* The provisions of Civil Code H1060, as they presently exist, permit
this otherwise accepted position to be nullified. Suppose that A creates a
trust for the benefit of his wife B for life and also confers on B a general
testamentary power. B {under Civil Code 510603 can release this power as to
all persons sxcept X and can expressly specify on the release that her
residual power shall be imperative. B has, by inter vives act, fully
exercised the power which the creator of the power intended to remain
uexercised until B's death., This poseibility of using the atatute on
releasability to nullify the donor's intent cian be prevanted if there were
added at the end of the second paragraph of the statute the words "nor shall
any release of a power be permissible when the result of the release 1s an
inter vivos exercise of a sclely testamentary power'. These words have besn

-f -




inserted in the Proposed Statuta.62 With these two changes, one werbal, the
other precautionary, I would recommend the retention of Civil Code #1060, as
an integral uanit in the Proposed New Statute,

Probate Code 3125 dates back to California Statutes of 1850, <. 72, $22,
It was probably derived from the similar provision of New Yoark which was
still retained in the 1965 Revigion of6§he law in New York, despite thia
Researcher's queries as to ite wisdom. ~ When the donee of a power, by his
will, has made a gift of the residue of his estate or otherwise has manifested
an intent to pass all his property but has failed to mention his power, or
the property covered tggreby, the common law inference was that he had failed
to exercise the power. _ The Restatement of the Law of Property embodies this
view of the common 1aw.®3 A considerable number of states have the rule of
Probate Code 8125 applicable only to general powers. Wisconsin, in its 1964
revision of its statutes greatly qualified its prior acceptance of the New
York-California position. The California statute ied to a complete frusg ation
of the clearly provable intent of the donee, in Estate of Carter, 1956."" The
existing etatute provides an undesirable pitfall for the unwary. It 1is recom—
mended that the new statute for California embody the provisions on this topic,
which were adopted in Wisconsin, in 1965, as a single section in the Proposed
Statute.®’

With respect to taxation, the provisions of the Federal Estate Tax are
not subject to modification by setate legislation. There is, nevertheleas,
one provision of the Internal Revenue Code which has subatantial relevance,
namely its definition of the term "general power”. In Interunal Revenue
Code 82041 (b) (1) a "general power” is defined as a "power which is exer-
cisable in favor of the decedent, his estate, his creditors or the creditors
of his estate," with certain stated exceptionsa. This definition has been
horrowcda without its tazgexceptiona, in the recent statutory revisions of
New York®® and Wisconsin and, more importantly, in the 1963 revision of
the Californis Inheritance Tax Law.’0 The utilization of the same definition
in this Proposed Statute would simplify the law in California, since it
would have the same semantic base for the application of the Federal Estate
Tax, the Califoraia Inheritance Tax and the righte of creditors of a dounee.
Under the present law, it is generally true that if a donee haes 8 general
. power {(as thus defined), the appointive assets are treated as gassing from

the donee (rather than the donor) for purposes of both Federal’? and
California death taxation.

The treatment of appointive assets under ghe (alifornla Inheritance Tax
has been substantially different in five chruonological periods, naufsy’
1905-1913, 1913-1917, 1917-1935, 1935-1965 and 1965 to the present.’~ Some
litigation has centered on whether cutright gifts to the danei-and the
appointive assets should be aggregated for taxation purposes. % 1t 1s not
regarded by this Researcher that this study should consider changes in the
1965 Revision of this part of the state's tax gystem. The preasent form of
that statute was reached after experience with other forms and, presumably
represents & segment of the law not deserving reconsideration at tbis time.
Consequently the tax provislons of California 3 w11 not be included in
the Proposed Statute produced by thias study. '
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D. Need for a Reasonably Comprehensive Statutory Coverage of the “California
Common Law" on Powers of Appointment.

The materials thus far presented in this study
(a) deal with the evolution of judicial thought which cu%ginnted in a 1933
acceptance of the "common law of powers of appointment™; _
(b) presents the decisions which have declared what constitutes the common
law of powers of appointment in California on & series of topics which in
the aggregate constitute only a snall fragment of the whole snbject;?7
{c) cover the slight areas .of this body of law covered by California
Statutes on the relezsability of powers, the efficacy of a will to 78
exercise a power not mentioned and the taxation of appointive assets.

The trouble and hard work imposed on lawyers, and ultimateiy on our
judges, to ascertain what says the common law on a litigated point is the
basis which brought into being the Americen Law Institute to “restate"
the common law on Contracts, on Torts, on Agency, on Trusts and on Property.
England and each State of the Union may have epoken with inconsistent voices
on each separate question. The Institute undertbok to gather a group of
specialists in each field, to put into words vhat these experts concluded
was the best reasoned angwer to be found in the: myriads of decisions from
aany jurisdictiona. It is now accepted California doctrine that caases
concerning powers of appointment should be decided by the “common law";
except in the very few areas in which relevant statutes have been enacted.
As the opinion in Estate of Sloan wisely saild

"the whole question is solved whemever it_is
determined what the common law rule 1s."

In the effort to solve this elusive question, California courts have
debated whether the common law is confined to the lex non acripta or has
a statutory ingredient;50 and they have searched and cited decisions from
England, from the Federal Courts end fromw the state decisiona of at least
sixteen states.®l Does not the multiplicity of data as to what is the
common law, make it useful, or perhaps even nece¢ssary, to put into succinet
form what constituteés the common law on all thoge pointe likely to be
litigated with any frequency? Thus untold efforts of lawyers and of judges
to find common law decisions in other states and, when found, to weigh their
visdom and to reconcile their inconsistencies could be minimized very greatiy.
It ig, therefore, the strong recommendation of this Researcher that a statute
be drafced incorporating those statutes heretofore adopted (with whatever
modifications may be agreed upon), and incorporating into a logically
organized whole, the positions heretofore taken by our courts on apecific
points (again with such modificitions as may seem wise) plus & succinct
statement of the further rules which are to be applied as the common law
of California on powers of appointment. A catch~all section adopting the
common law on a1l points not covered in the statute will narrow to a small
compass the topics left for minute research.

The above describedagrocesa was followed in the New York restoration of
the comugg law in 1964 and by the Wisconsin restoration of the common law
in 1965, In the drafting of the proposed new statute for New York, the
Featatement of the Law of Property furnished useful guidance. Its utilicy
for the similar task in California is evidenced by almost unanimous concur~
rence of its poaitizns and of the decisions heretofore reached by the
California courts.®
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E. Exclusive or Non-Exclusive Powers

There ia one problem on which the California decision,ss purportedly based
on the Court’s understanding of the common law, deviates so markedly from
today's general understanding of the common law, that this proposed statute
should pggvidt a remedy. This problem concerns only special powers. Matter
of Sloan ~ beld that where, by will, a father provided that 1f Ris son .died
before reaching the age of 30, “the property should go to the heirs of the
son as the son's will directed”; the son could not lawfully exercise the
power by giving all the assets toc one maternal aunt, to the exclusion of
two paternal aunte, all three being “heirs" of the son at his death. This
embodies a constructional preference for the non~exclusionary power. It may,
perhapa, once have been good common law. The now long accepted common law
view iz the direct opposite. Restatement of the Law of Property #360 is
entitled “"whether a power Is exclumive or non-exclusive". Its text fs as
follows:

"“Ihe donee of a special power wmay, by an otherwise effective

appointment, exclude one or more objects of the power from

distribution of the property covered thereby unless the

donor manifests a contrary Iintent."
It will be noted thg% this reverses the constructional preference stated
in Matter of Sloan,”’ mnd creates a constructipnal preference in favor of
the donee’s full liberty of choice among the permissible appointees. If
the donor wishes, he can, by appropriate additional language, lessen the
donee's full liberty of choice. The many authorities gg this problem are
cited and discussed in Powell on Real Property#f 398.%" This same con-
structional preference for "ggclusive" powergﬁia embodied in the recently
drafted statutes of New York" ™ and Wisconsin” .

It is recommended that the Proposed New Statute include & section bringing
the California lawginto conformity with the modern understanding of the common
law on thie poimt.

F. Righte of Creditors of the Donee of & General Power

Higtorically, and traditionally, the appointee took directly from the donor,
and not from the donee. Chief Justice Gibson, in a Penneylvania caase of 1849
expressed this historical view thua:

“There is such flagrant injustice in applying the bounty of a
testator to the benefit of those for whom it was not intended

[the creditors of the donee], that the wind revelts from it.

An appointee derives title immediately from the donor of the
power, by the instrument in which it was created; and consequently
not under but paramount to the appointer, by whom it was executed;
by -resason of which it is impossible to conceive that the appointor's
creditors have an equity. A man who is employed to manage the con-
duit pipe of another's munificence, {s authorized by a general
power of disposal to turn the stream of it to any person or point
within the compass of his discretion and hie creditors have no
right i{n justice or reason to control him performing his function
because it was not aesigned to him ag their trustee. It 1s the
bounty of the teststor, and not the property of his steward, that
is to be dispensed.”
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Deppite the historical accuracy of Gibson's position, realities prevailed
over theory. The English chancellors developed what came to be known ae
the "doctrine of equitable assets.” This is reputed to have been an effort
“to foster credit" in a society where credifors were of strong influence.
Under this doctrine, if a debtor was donee of s general power, and he
exercised it in favnr of a wolunteer, his creditors could reach the
appointive assets, in priority to his apggintaes, provided the debtor
lacked other agsats to pay the creditor.’” This doctrine is embodiedgzn
the Restatement of the Law of Property as sound common law doctrine.

This 1s the doctgine which Mr. Justice Traynor used as the basis for an
analogy in 1940. 5 1t was an adequate, but not a necessary, basis for the
decision in Estate of Masson, 1956,96

It has been recognized, however, that the doctrine of equitable assets
fails to recognize that the donee of a generel power (before its exercise)
has substantially the equivalent of full ownership. The Federal Estate Tax
since 1942 has required that a donee having a genegsl power to appoint,
include the appointive assets in his gross estate.”’ The California Revenue
and Taxation Code was amended in 1965 so that an inheritance from the donee
accurs whenevegsa person takes either by the exercise or non-exercise of a
general pover. Thus, on death, both the Federal and the California statute
treats a general power of appointment as the equivalent of complete ownership.
If this is true as to taxes why should it not also be true as to creditors?
The Federal Bankruptcy Act has taken this position as to all generaagpowera
of the bankrupt, presently exercisable at the moment of bankruptey,”” The
three state statutes emacted in the past twenty-five years have extended this
game rule to all creditors of the donee of a general power.loo :

it 18 recommended that the new California statute permit creditors of s
donee having a general power of appointment to reach the appointive assets
for the satisfaction of theiy claims; and that, on this point, the statute
employ the form adopted in New York in 1964, This is a particular in which
California's adopted common law needs modification to bring it abreast of
the policies embodied in the tax statutes both Federal and California, in
the Federal Bankrupicy Act and in the recent atatutory revisions of
Hipnezota, New York and Wisconsin.

The Proposed Statute

{It is perhaps, premature, to discuss the most desirable
location for the new material in the state’s large quantity
of statutes. Two places would seem to be equally appropriate.
In the Civil Code, Part 4 deals with the "acquisition of
property.”There could be & new chapter on Powers of Appoint-
ment inserted as Chapter 3A (881154 end following) or as
Chapter 9 (BB1424-1426 abed etc.)]
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2. The Propoused Statute

Section 1.
2)
3.
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Chapter Powers of Appointment

Common law of powexrs of appointment established, with exceptions
Clagsification of powers of appointment- General and special,
Ciassification of powers of appointment as to time of exercise;
presently exercisable, restamentary and otherwise postponed.
Ciagsification of powers of appointment ~ Imperative and discretionary.
Classification of powers of appointment - Exclusive and non-exclusive.
Creation of & power of appointment.

Scope of the authority of the donee.

Creditors of the donee - Special. power.

. Creditors of the doses - General power presently exercisable.

Creditors of the donee - Powsr aubiect to a condition.
Creditors of the donee- General power not presently exercisable.
Raleasse of a power of appointment.
Contract te appoint ~ Power presently exercisable.
Contract to appoint - Power sot presently exercigable,
Exercilge of a power - Prereguisite formalltfes.
1. Capacity of a donee
2, Conformity to domor's directions, with exception:
3. Disregard of donor's insufficient requirements
4. Disvegrrd of donor’s excessive requirements
5. Specifie reference to power where donor has reguired it
6. Required consents, with mitigacions
7. Required uniting by two or more donees, with mitigations
B. Equitable power to remady defect in formalities
Exercize of a power - Instrument executed before the power was created.
Ezarcise of =z power - What comstitutes,
Exerclse of a power - Two or wmore permissible appolntees.
Exercise of a power - Pernissible types of appointment under a
general power.
Exerclse of a power - Permissible types of appolintment under a
special powex.
Exercise of a power - Fraud on spacial power.
Exercise of a power ~ Veiad as to excess only.
Exercise of a power - Lapse.
Rule against perpetuiries - Time at which permissible period begins.
Rule sgainst perpetuities - Facts to be considered.
lmperative power ~ Effectuaticn.
Appolntment to a trustee on a trust which fails - Capture.
Appointument assuming control of the appointive aseets for all
purposes - Capture.
Ineffective appointment ~ Effect of
irrevocability - Creation, exercise or release of a pover
Applicable law
Constitutionality -~ Severability clause
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Chapter s Powers of Appolntment

Section 1, Common law of powsrs of appointment established, with exceptions.

The conmon law 28 to powers of appolntment is the law of California, both -
as to topics dealt with in this Chapter and as to topies left uncoversd thereby,
except as specifically modified by provisions in the sections of this Chapter
and of the Revenue and Taxation Code of this ptare. ) -~

(This is substantially {dentical with New York Real Property Law #4130,

adopted by Laws 1964, c. 864; with Wis. Lawe, 8232.19, adopted by Laws

1965, e. 52, and with Fich. Powers of Appointment Act of 1967, ¥19. It

avolds the loose and ambigucus language of New York Egtates, Powers and

Trust Law 8§10-1.1. -

These four statutes are hereafter referved to as "N.Y. 1964",

"Wia. 1965", "Mich. 1967", and "E.P.T.L.™)

Section 2, Classification of powers of appointment - Genmeral and special.
1. A power of sppointment is general to the extent that it is exercisable
wholly in favor of the donee, his estate, his creditors or creditors of his estate.
2, All other powers of appointment are special,
(This is identical with N.Y. 1964,8133; and is very similar both to
Wis. 1965, £2702.01 (4) and to Mich. 1967, §2(H). It departs from the
common law, as embodied In the Restatement of the Law of Property
5320, by employing the definitional language of the Federal Estate
Tax Lew - Iat. Rev. Code 82041 (B)(1) -; wiich, in 1965, was incor-
poratad imto the Californiz Revenue and Taxation Code §13692. The
exceptions stated in these twe tax atatutes have an importance
significant only in tax problems. The omission of these exceptions
from this draft follows the example of N.Y. 1964 and of Wis. 1965
and Mich. 1967, :
See Report at n. 71,

Section 3. Classification of powers of appointment as Lo time of exercise:
presently exercissble, testsmentarv and otherwise pestooned.
1. & power of appointment 1s presently exercisable whenever the donor has
not manifested an inteat that Iits exercise is postponed.
2. A power of appointment is testamentary whenever the donor has manifested
an intent that it is to be exercised only %y a will of the donec.
3. A power of appointment which iz neither presently exercisable nor tes-
tamentary is & postponed power.
{This ia identiesl with N.Y. 1964, B134. It is similar to Mich.1967
82 (). 1z avoids the muddy wording of E.P.T.L.810-33. It follows the
comnon law as embodled in Restatement $321.)

Section 4. Clessificaticn of powers of appointment - Imperative and discretionary.

1. A power of appointment is imperative when the donor hag manifested an
intent that the donee has a duty to exercise it. Such a duty ¢asn exist even though
the donee has the privilege of selecting some and excluding others of the desig-
nated permissible appointees.

2. A power of appeintment is discretionary when it is not imperative
within the terms of Subsection 1 of this Section. The domee of a discretionary
power is privileged to exercise, or not to exercise the-power as he chooses.

(This 1s substantially similar to N.¥. 1964, 8135, and to E.P.T.L.
810-3.4. It follows the suggestion in Bestatement, Special Note to
§3z0, namely that the term “power in trust” has too many different
meanings to make it 2 useful term. As to the conseguences which flow
from a power being "mandatory”, see Section 26 infra.)

See Report at footnote 60.
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Sgction 3. Classification of powers of appointment - Exclusive and non-exclusive.
1. A& power of appointmant is exclusive if it is a special power and 1f it
may be exercised in faver of one or morve of the permissible appointaes to the
excivaion of the others. .
2. A power of appointment is non-exelusive when it is not exclusive within
the terms of Subsection ! of this Section.
(This is roughly similar te E.P.T.L. 810-3.2 (2)}(d) and (e). This
definition is important as a basis for the later section 18 In this
statute dealing with the constructional preferance for exclusive powers,
which embodies the common law of Restatemeant H360.

Section 6. Creation of a power of appointment.
The donor of a power of appointment
1. must be a person capable of transferring the interest in property as
to which the powver relates; and
2. must have executed the instrument claimed to create the power in the
wmanner required by law for auch an instrument; and
3. must manifest an intent to confer the power om & person capable of
holding the intereat in property as to which the power relates; and
4. csnnot nuliify or alter the rights of creditors of the donee, as
defined in the succeeding sectious of this chapter, by aay language in the
instrument creating the power, purperting to give to the interest of such donee
a spendthrift character.
{Thls is identical with .Y, 1364, €136, Subsections 1-2 are substan-
tially like Mich. 1967, B3. Subsections 1-3 are clearly present law
both in Califernia and at common law. See Report at footnotes 30 and
39, See also Restatement §323. Subdivieion 4 is a point not heretofore
considered in California. The position it takes was taken in New York
1964, 8136 and in E.P.T.L. £10-4.1 (4). It prevents a spread of the
ependthrift trusr idea and is necessary to prevent Regs. 20,2056
(b)-(£) from applying.)

Section 7. Scope of the authority of the denese.

The scope of the euthority of the donee to determine appointees and to
select the time and menner of the appointment or sppointments is unlimited except
as the donor effectively manifests a contrary intention.

{This embodies the commen law rule of Restatement 8324 and {s substan-
tially identical with N.Y. 1964, 8137 and E.P.T.L. 810-5.1.)

Section 8. Creditors of the domee - Special power.
Property covered by a specizl power of appointuent camnot be subjected

to payment of the claims of crediters of the donee, or of hias estate or to the

expenses of the administration of ' his estate.
{This is sound common law. See Restatement $326. Since, by defipition
of a special power, supra 82 (1), the donee of such a power has nothing
comparable to ownership of the appointive assets, it is reasonable to
bar hie creditors from reaching the appointive assets. This section as
proposed is identical with N.Y. 1964, 8138, and with E.P.7T.L. §10-7.1.
The Wis. 1965, 8232.17 (1) goes farther in giving creditors of a donee
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power to reach the aprointive assets, whenever “the power is unlimited
48 to permissible appointees except for exclusion of the donee, his
egkate, his creditors or the creditors of his estate, or a substan-
tially similar exclusion”. This extensien of the rights of creditors

of the donee, in the case of some :zpoecial powers is not believed to

be worth the cemplexity thereby iptroduced into the law. Furthermore
limitations withia the propused extension are not likely of occurrence.)

Section 9, Creditors of the denee - General power, presently exercigable.

Property covered by a general power of appointment which ig, or has become
presently exercisable, is subiect teo tha payment of the claims of creditors of the
donee, his estate and the expenszs of administering his estate., It ig immaterial
whether the pewer was created in the donee by himself, or by some other pPETEOR.
it is also immaterial whether the donee haa, or has not purperted to exercise the
power,

{This is substantially identical with N.Y. 1964, $139, and with E.P.T.L.
B10-7.2, with Wis. 1965 §232.17 (1) and with Mich. 1967, 813, It is
largely identical with the provision in Mimm. Laws, 1943, c. azz,
enacting Minn., Stat. §502.70. Sea Report at footnotes, 97-100.

This is a departure from the coumon law as embodied in Restate-
ment 88327-330. When a power to appoint iz both general and presently
exercigable, the donee has, in substance, the equivalent of ownerahip
as to the appointive assets. Neither the traditional rule that the
"appointes takes from the donor” mor the Znglish doctrine of equitable
assets should prevent the creditors of such a donee from reaching the
appointive assets for the satisfaction of thelr establirhed claims.
Heither is there any justification for retaining the snachromistic
remaant of the comeon law {as Michigan, Yinnesota and Wisconsin)
that the appointive asseta can be Teachad “"only to the extent that
other property available for the payment of his claim is {nsufficient
for such paywent. (See Report in foormote 100).

Section 10. Creditors of the donee ~ Power subiect to a condition.

A general power of appointment may be created sublect to a condition
precedent. Until such condition is fulfilled, the rule stated in Section 9 is
inapplicahle.

{This is substantiaily identical with N, Y. 1964, 5140, and with
E.P.T.L. 810-7.3. It ig, perhaps, unnecessary but serves some pre~
cautionary purposes.)

Section l1l. Creditors of the donee - General power not presently exercisable.
Property covered by z gencral power of appointment, which, by the termsg
of irs creation was made not presently exercisable, can be subjected to the
payment of the claims of creditors of the donee, or of his estate, or to the
expenses of the administration of his estate
1. if the power was created by the domee in Ffavor of himself; or
2. if the power has becoms presently exercisable in accordance with
the terms of the creating instrymeant, .
(This is substantially identical with N.Y. 1964, §141, and with
E.P.T.L. §lﬁ~?.&, except that the New York statutes do not apply
to testamentary powers which have beconme presently exercisable by

- 14 -




the death of the domez. This Researcher opposed the exclusion of
testamentary powers whish had become presently exerclsable, on the
ground that the appointive aspets have come under the complere power
of dispoesition by rhe Jdebior deuee and hence should be treated exactly
the same as are the other assets of such decedent, This is the sound
position taken im Wis. 1965, 8232,17 (3}, and in Mich. 1967, 813 (3).

The provision in Subsection 1 is good common law.-See Restatement
8328, The provigion in Subsecticon 2 iz a reasonable corellary of
Section 9, suprs.

Section 12. Release of & power of appointment.

l. Any power, which 13 exercisable by deed, by will, by deed or will, or
otherwise, whether general or special, other thav a power® which is iwmperative,
is releasable, either with or without consideration, by written instrument signed
by the donee and delivered as hereinafter provided unless the inatrument creating
the power provides otherwise.

2. A power which is relessable mar be relessed with respect to the whole
or any part of the property subject to such power and may also be released in such
manner as to reduce or limit the persous or objects, or classes of persons or
cbiects, in whose favor such power would otherwise be exercisable. No release of
a power shali be deemed to make imperative z power which was not imperative prior
to such release, unless the instrument of release expressly so provides; nor shall
any releagse of a power be permissible when the result of the release 1s an inter-

(: vivos exescise of a solely testamentary powver.

3. Such release may be delivered to sny of the following:

{a) any person apecifisd for such purpose in the instrument creating
the power;

(b) any trustee of the properiy to which the powar relates;

(c) any persgon, other than the denee, who could be adversely affected
by an exercise of the pover;

{(d} the county recorder of the cgunty in which the donse resides, or
has a place of busipess, or in which the deed, will or other
instrument zreafing the power is filed, and from the time of filing
the same for record, notice Is imparted to all persons of the
content thereof.

4. Al)l releases heretofore made which subatantially comply with the fore-
going requirements are hereby validated. The enactment of this secticn shall unot
impair, nor be construed Lo impair, the walldity of aay release heretofore made.

* {Thie section is identical with present Civil Code 81050, enacted by

the Lawe of 194%, c. 318 except in twe particelars:

X. At the point marked with an asterisk the words "in trust" have
beer omitted, on the ground that they are fully covered by the
phrase "which is mandatory”. (See Report at footnote 60}.

y. The underlined last twenty-five words of Subsection 2 have been
ingerted for reasons set forth in the Report at footnotes 51 and
62, It is believed that thess words are necessary to effect the
commen law rule eumbodied in Restatement 8346 {a) and used as the
basis for the results 1in Childs v. Gross, 1940, Item No. 18 and
in Briggs v. Briggs, 1954, Item No. 28.

P

~—
Section 13. Contract o appoint - Power presently exercisable.

The donee of s power to appoint presently exercisable, whether genersl or

apecial, can effectively contract to make an appointment, if nelther the contract,

nor the promised apposintment, confers a benefit upon a person whe is not a per~
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missible appointee under the power.
{This 1a accepted coumon lav - see Restatament of Property E339. It
1s identical with N.¥. 1964, 81435; with B.7.T.L. §10-5.2; and with
Mich. 1967, B10 (1),

Section l4. Contract to appoint - Fower not presently exercisable.

The donee of a power to appoint which ie rot presently ewercisable cannot
effectively contract to make an appoiatment. If The promise te make an appointment
is not performed, tha promises cannot obtain either apecific performance or damages,
but he can obtain restituticn of the value given vy him for the promise.

(This is accepted common law - see Restatement of Property $340. It is
identical wigh N.Y. 1984, 8146 (1), with E.P.T.L. 810-5,2 and with
Mich. 1967, 810 (2}, It intentionaliyv omits N.¥. 1964, 2146 (2) 4n
order to conform to California decisions; see note appended te Section
12 supra, as to the twenty-five words propesed for insertion in
Section 2 of praaent C.L. 1060.)

Section 15. Exercise of a power - Prerequisite formalities.

1. An effective exercise of a power of appolntment can be made ouly by

a donee capable of transferring the interest in property to which the power relates,
(This is accepzed common law - see Restatement of Property, 8345, 1t is
gubstancially identical with Mich. 1967, 85 (1), with Minn. 1943,
8502.66 and with Wis. 1965, §232.05 (1).

2. An effective exercise of a power of appointment can he made only by a
written instrument which complies with the requirements, if any, of the creating
instrument as ¢o the manner, time and comditions of the exercise of the power,
except that a powsr stated to be axsrcisatle ouly by deed is s2lso exercisable
by a wrirten will executed as rzquived by law.

(Down to the “except” clauyse, this is accepted common law ~ see
Restatement of Property, 8346, Without the "except” clause, this is
substantially identical with Wis. 1965, 8232.05 (2). The rule embodied
in the "except" clause appeared first in the Minn. statute of 1943,
§502.64, which has been law im that atate for 24 years. A similar
“except” clause appears in N.Y. 1964, 5148 (3} and iu Mich. 1967,

B5 (2). Few conveycrs prescribe that a power of appointment can be
exercised only by an inter vivos instrument. If and when such a
prescription is encountered, it is reasonable to say that “all PUrpOsSes
of substance which the donor could have had in wmind are accompiished by
& will of the donee”. The Restatement of Froperty 534?, Com. b comes
very cloge to adopting the "except" clause as sound common law.

3. 4n effective exercise of a power of appointment car be made by an
instrument conforming to the requirements of Subsection 2, when the donor has
authorized the power to bs exercised by en instrument not sufficlent in law to
pass the appointive assats, and suck clause does not invalidate the POWEY .

(This is substantially identical with Mich. 1967, 85 (3) and with
N.Y. 1964, B148 (1).

4. An effective exercise of a power of appointment can be made by an
instrument conforming to the requirements of Subsection 2, without observance
of additional formalities directed by the domor to be observeg in its exercise.

(This 1s substantially identical with Mian. 1943, 8502.65, with
N.Y. 1964, 8148 (2), with E.P.T.L. B10-6.2 (2). Tt is more liberal
than the common law rule embodied in Restatement of Property, £346.
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5. an eifective exercise of a power sf appointment ean only be made by
an ipstrument which contains a specific r=aference Lo the power or to the instrument
creating the power, if the instrument creating the power has so explicitly directed.
(This Subsection is a part of the proposed modification of Probate Code
8125, set forth infra in Section 17 (2} It smbodiesz the provision of
Wis. 1965, §232.03 (1) and of the last sentence in Mich. 1967, S4.
6. An effective exercise vf a power of appeintment, which, by the terms
of its creating instrument reguires the censent of the donor, or of some other
person, can only be made when the reguired consent i{s contained in the instrument
of exercise or in a separate written instrument, signed, in cach case hy the
perscn Or persons whose conssnis sre reguired. If any serson whose sonsent is
requirad dies or becomes legally incapable of congenting, the power may be
exercised by the donee, without the czonsent of that person, unless the creszting
instrument explicitly forbids.
{This embodies the rule first stated in Mion. 1943, 8502.68. It was
also adopted in N.Y. 1964, $i50; fn E.P.T.L. B10-6.4: in Wis. 1965,
§232.05 (3); and in Mich. 1967, 85 (4).
7. An effective exercise of a power of appointment created in faver of
two or more donees, can only be made when all of the donees unite in its exerciss;
but if one or more of the donees dies, becomes legally Incapable of exercising the
power, or releases the power, the power may be exercised by the others, unless the
creating instrument explicicly forbids.
{This embodies the rule firat stated in Minn. 1943, 8502.67. It was
also adopted in K.Y. 1964, 8166; fn E.P.T.L. 510-6.7; in Wis. 1965,
§232.05 (4); and in Mich, 1967, 35 (5).
8. Neone of the provisions in the Subsections of this Section shall be
construed in any way to wmodify the power of a court of competent jurisdiction
to remedy a defective exercize of an imperative power of appointment.
{This is a precautionary provision suggested by the first sentence
fn N.¥Y. 1964, 8148, which is retained in E.P.T.L. H10-6.2. The
Researcher believes it to be a desirable prevision. Perhaps it should
be broadened by cmitting the word "imperative". With that omission 1t
would be closer o the rule of the common law as expressed in Restate-
ment of Property 8347.)

Section 16. Exercise of 8 power - Instrument executed before the power was created.
A power existing at the donee’s death, but created after the execution of
hig will is effectively exercised thereby 1f the will is an otherwise effective
appointment, unless
{a} the donor manifests an iantent that the power may not be exercised
by a will sreviously execated, or
{b) the donee manifests an intest not to exercize a power subsequently
acqulred. s
(This is the accepted commen law ~ see Restatement of Property s3&é,
It is also vequired by the decision in Califoraia Trust Co. v. Ott,
1943, item No. 2%).

Section 17. Exercise of a power - What constitutes.
An effective exercise of a power of appcrintment by its donee requires a
manifestation of the deonee’s iutent to exercise guch power. Such s manifestation

exists when
(a) the donee, in & deed or will, declares, im substance, that he
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exerciges this epecific powver, ar zail powers that he has; or

{c) the donee, sufficientiy identifying property covered by the power,
executes s deed, or lesves a will, purporting to coavey such property;
oT :

{cj the donee inciudes in his will, pecuniary gifta or a residuary gift
or both which, when read with reference to the property which he
cwned amd tha circunstances axisting at the time of the formulation
of the will, justifies a finding that the donee understoed that he
was diapoeing of the appointive assets, or

{The first three ciausea of this Section 17 are both accepted.
common law -~ sce Hestatement of Property §§342, 343; and are
required by Califoinia decisions ~ see Item No. 10, 1919;
Item Ho. 18, 3948, These rules are embodied in N.Y. 1964,

2147 (1) {2} and {(3); in E.P.7.L. $10-6.1 (1) (2) and (3);
Wis, 1963, BZ32,03 {I): Mich, 1967. B4).

(d) the donee has a generel power ewercisable bv will, with no gift
in default in the creating ingtrument and with no requirement in
the instrument creating the power that the donees make a specific
reference to the power as required in Section 15 (5) of this
Chapter, and the domes includes in hig will a residuary clause,
or ather general language purperting toe dispose of all the donee's
property of the kind covered by the power, and no interest is
manifested, either expresaly or by necessary inference, nof to
exercise the power.

{Thissicurth cleves 18 the Propesed substitute for Probate

Code £125. It embodies the rule of Wis. 1965, §232.03 (2). See
Text of Repert at feootnotes €3-67. The complete reversal of

the rule stated in Frobate Code 8125, invelving a return to the
common law rule, would be acoomplished by the complete omission
wf Clause {d}. Intermediate positions would omit the words "with
uc gift im default in the creating instriment”, as is done in
Mlch, 1987, 54. or by omitiing both the above guorted phrase and
also the word "general”, ag is done in K.Y. 1964, B147 (4. 1f
it is decided generally to retain the rule of Probate Code §125,
unchanged Slavse (d) will require redrafting, with or wicthout
the reference to Section 1% {5} of this statute. This Researcher
reconmends the eubsrantial rveturn to the cowmon law rule, which
ig accomplished by the submitted wording of this Clause (d).)

Section 18. Exercise of & power ~ Two or more permisggible appointees.
The donee of any special power of appointment may appoint the whole or
any part of the appeintive assels to snyone or mere of the permissible appointees
and exclude others; except to the extent that the dounocr specifies elther a minimum
share or amount, or a naximum share or amount, to ce appointed to one or more of
the permissible appoiuntees, in which cases the exercise of the power must conform
to such specifications.
{Thie section embodies the common law constructional preference for
exclusive powers as embodied In Rastafement of Property #360; and is
contrary to the errvonecus finding of Estate of $loan, 1935, Item Ne. 15,
as to what was the common law rule. It is phrased like Wis. 1965,5
§232.07 and is more exact in its coverage than either R.Y. 1964, s151,
or Mich. 1967, 87, alchough the modern preference for exclusive powers
ia exprassed in both of these statutes.
See¢ Repori at footnotes &5-90.
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Section 19. Exercise of a pouser - Fermisstble typee of appoinrment under a

general pover.
The donee of a geneval power of appointment can effectively
(a) appoint at ome tise or make several parcial appointments at 3ifferent
times, where the power is exercisable inter vivosr;
{b) appoint present or future interests or both;
(c) make appointuents subjevt to conditions or charges;
(d) make appointments sublect to otherwise lawful restraints on the
alienation of the appointed interast;
{e) make appointments in tyust:
(£) make an appointment by creating a new power of appointment.
(This section embodiss the rules of the common iaw as found in
Restatement of Property 88356, 357. No comparable section is
found in the statutes of other states, namely N.Y. 1964, Wis.
1965 and Mich., 1967. The section merely makes it clear that,
under a general power to appoint, the donee has exactly the
sane freedom of disposition as he has with regpect to his owmed
assets,}

Section 20. Exercise of s power - Permissible types of appointment under a

special power.

The dones of 2 special power of appointment can effectively make anv one
or more of the types of appointment permisgible for the donee of a2 general power,
under the ruls steated in the next preceding section, provided only that the persons
benefitted by any such appointment are exciusively persons who are permissible
appointees under the terms of the special power,

{This section embodies the rules of the comman law as found in Restate-
ment of Property §8358 and 359, except that it authorizes the donee of
3 special power to exercise the power by creating a general power of
appeintment in a2 permissible object. Since the denee is empowered to
appoint outright o ome of the permissible oblects of the specizl power,
it is irraticnal to refuse to aliow him to give such a person a general
power to appoint. In 3¢ far as the Restatement of Property hesitated

to take this position -~ in 2359 (3}, its irrationality is coxrected

in this section for California. See Powell cn Real Property§?398 at
footnote 76.) ’

section 21. Exercise of a power - Fraud o special power.

If the donee of 2 special power exercises his power in favor of a permis-
sible object, but, directly or indirectly, such appointment was intended to benefit
a non-object, to any extent, the exercise of the power 18 ineffective.

(This section is a corcliary of the rule stated in Section 20, It is
an aspect of the common law which was treated ar length in Restatement
of Property, 35352-355. Attemprs by a donee of a special power to
frustrate the desire of the donor that the appeintive assets shall be
devoted exclusively to the class of objects designated, or else pass
to the takers in default, deserves protection. The decizion in Horne
v. Title Insurance and Trust Co., 1948, Item Xo. 24, requires recog-
aition of this rule in this statute. The leading case on the topic is
Matter of Carroll, 153 Mise. 649, 275 N.Y.5. 511, modified 247 App.
Div. il, 286 N.¥.S. 307, reversed 274 N.Y. 288 8N.E. 2, 864, 1937.)
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Section 22. Exercise of a power - Void ae te excess enly. :

An exercise of a pewer of appointhient {5 wot vold solely because it was
moYe exrensive than was authorized by the power. Interests crested by such an
exercise are valld, so far as is permitted by the terms of the power,

{This Section embodies the dezirable salvaging rule of N.Y, 1964, 3152;

E.P.T.L. 810-6.6 (1). No comparable rule s found in thé Restatement of

Property or in Wis. 1965 or Mich. 1967.)

Section 23. Exercise ¢f a power ~ Lapse, :

If an attempted exercise of a power is ineffective because of the death
of an appointee pricr to the effsctive date 2f the exercise, the appointment is
to be effectuated, if possible, Ly applyfng the provisions of Probate Code g92,
as though the sppointive assers were propazty of the appointor, except that the
statute shall in ne case pass property to a sop-object of a special power

{This Section embodles the ideas of the Restatement of Property, ss349

and 350, broadened to cever special powers, by employing the language

of Mich. 1967, £20. Tt is recommended that the subject of lapse be dealt
with in this statute in the broadened form proposed, }

Section 24. Rule against perpetuities -~ Time at which permiasible pariod beging.
The permissible period under tche applicable rule apainet perpetuities

beging
{a) in tha case of an instrument e¢xercising a2 general power of appoint-
ment presently exercissble on the eifective date of the instrument
of exercise: snd
{(b) in ail other situatipns, at the time of the creation of the power.
The ruie of this clause appiies to the exercise of a general tasta-
mentary power,
{This Section embodies the commen law rele as emhodied in Restate-
ment of Preperty #8391 and 292, It im substancially identical with
N.Y. 1364, BiS4; and with E.P.T.L. 810-8,.1 (a): and with Mich.
1967, B14. As to general testamentary powers it follows the widely
accepted american rule os distinguished from rhe English rule,
recently sccepted in Rhode Islemd, Item No. 37, 1966. See collec—
tion of cases in Powell ou Real Preperty, 5788,
The ruls concerning the time at which the permissible period
beging to run when the creater ¢f a frust has reserved a&n
wqualified pswer to revske {N.Y. 1964, 8155) is owmitted because
it ia putside the field of powers of appointment,

Section 23. Rule agesinet perveruities - Facrs to be considered.

When the permissiltile peried undsr the appiicable rule against perpetuities
begins at the time of the creation of a pover. of appointment with respect to
interests sought to be created by an exercise of the power, facts and circum—
stances existing at the effective date of the inatrument exercising the power
shall be taken into account in deternining the validity of iurterestzs crested oy
the instrument exercising the power.

éThis 1s an sccepted rule of the comnon lav ~ see Zestatement of Property

392 {2} - which began with Minet v. Paine, 230 Mass. 514, 120 N.E. 157,

1918, and has gained acceptance jn many commen law states, including

Delaware, Georgia, Keantucky, Missouri, New Jersey and Pennsylvania. The

ge:ticn is substantially identical with N.Y. 1964, 515?; with E,p.T.L.

810-8.3; and with Mich. 1967, #17. It 1s also the rule heretofore
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7ird, i%64, Item ¥No. 35. See Report

"~

applied in Celifcrola, see istate of
at footnotes 40-4Z.)

o

Secticn 26. Imperative Power - Effeptuatrion.

Where an imperative power ot appointment

{a) confers on ita donee n right of selection, and the donee dies without
having exercised the power, its exercisa nust be adjudged fér the
bBenefit equaliy of all ihe pevsons designated as permissible appointees;

(b} has been exercised defectively, either whelly or in part by the donee,
its proper execurion ray be adjudged in Favor of the peTson oY persons
purportedly bemefited by the defective exeraise;

(e} bas been so created as to caunfer on a peraon a right to compel the
exercise of tie power in hig favor, its proper exercise may be adjudged
in favor of such persen, his assigns, his creditors and the committee
of his person.

{This section undertakes to 2ncompass Lhe general cousequences
flowing from the imperative (or trust) character of the power. It
is modelled on N.Y, 1964, 3153; and is materially less complex

than E.P.T.L. 810-4.8. 1t iz, nevertheleas, believed to be adeguate
for the purposes of this statute.)

Section 27. Appointment to a trustee on a trust which fails - Capture.

When the domee of a general power of appointment appoints to a trustee
upon a truat which fafls, there iz 2 resulting trust in favor of the donee or of
his -estate, ‘unless either the donor or the donee manifests an inconsistent iatent.

(This section embodies the common law rule of "capture”’. See Reststement

of Property H365 (2). The acthorities supporting this rule from England,

Illineis and Mmssachusetts are collected in Pewell on Real Property,£400,

n. 35. There are no holdings on this problem outside of the three juris-

dictions named. ¥No mention of the probier is found in the recent statutas

of Michigan, Kew York and Wisconsin.) \

Section 23. Apnointnent assuming coatrol of the appointive pssets for all purpuses -
Capture.

When the donee of a general pewer of sppointment makes an ineffective
appointuwent not within the rule of £27, but which manifests the intent of the donee
to assume control of the a2ffected srpointive assets, for all purposes and not only
for the limited purpose of giving effect te the sxpressed appointment, there is a
resulting trust in favor of the donee or ef his estate, unless the doaor manifests
a contrary intent.

[This section embodies the second branch of the common law rule of

“capture". See Restatewent of Froperty 8365 {3). The authorities

supporting thie rule from England, 11lineds, Marvlaad and Massachusetts

are collected in Powell on Real Property 8400, ns. 36, 37, 38 aad 39.

There are ne holdings an this problem outgide of the four turisdictions

named, No mention of the problem iz found in the recent statutes of

Michigan, New York and Wisconsis.])

Section 29. Ineffective appointment - Effect of.

Where the donee of s discrecionary power of appolniment releases the entire
power, or, ineffectively makes an appoincment which is pot within the rules of
Section 27 or Sectiom 28, the appeintive agsels pass to the person or personsg, if
any, nawed by the donor as takers in defauit, and if there are none such revert to
the donor. :
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{fhis is accepted common law ~ see Restatement of Property §355 {(1).
It is also the ruie adopted in Californis by Estate of Baird, 1953,
1955, Items Ho. 27 and 30, with the desirable resuit of minimizing
the expenditure for taxes, fiduciary fees and lawyer's fees by the
estate of the donee.}

Section 30. irrevocability - {reation, exercise of release of a power.

The creation, exercise or velease »f a power of appointment is irrevocable
unless the power to reveke is reserved in the instrumeat creating, exercising or
releasing the power. "

{This section is substantially identical with N.Y. 1964, sl4é; with E.P.T.L.

10-9.1, and is worded exactiv the same as Mich. 1367, 89, and is very like

Wis. 1965, $232.11. It epbodies the part of the common law embodied in

Restatement of Proverty $366.)

Section 3l. Applicable law.

Te whatever extent the law existingz at the time of the creation of a power
and the law existing at the time of the release or exercise of a power or at the
time of the assertion of a right embodied in a provision of this chapter shall
differ, the law of the State of California existiag at the time of such release,
exercise or agssertion of a right shall control.

(This section keeps the law of powers abrest of current statutes not

only as to powers but alsc as to the rule against parpetuities, the

rule a8 to accumulations and the rule as to lapse. It perfowms the

gsame functions ae are partiaily performed by N.Y. 1964, 88156, 158;

by E.B.T.L. 2810-2,2, i0-B.4; by Wwis. 1965, §232.21; and by Mich.

1967, B2z,

Section 32. Constitutionality - Severability clouse.
( A severability cleuse is always desirable. It is not presented here
in draft form, as its form should be ideniical with that heretocfore
used by the Law Revision Commission.)
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{In these footnotes, the refersnces to “Tiem No. 5" and similar references,
are to the digests of the cases given in the Appendix. There are rhree
Avpendices, A giving case dipests, 3 giving ihe text of Califernda statutes
and { giving the tablas of conteniad {en poeTs) of the Kestatement of the
Law of Property. af the New York Soaguie. menuly adopted ang of the
Wisconsin statute of 1%65.1

1. Item Ro. 5,

2, A having §500,000 of asgets wille thew to B Trust Co. to pay khe income
to A's widow C Zov life; therssiter io he incoma in equal shares to &'s
children D, E ani F fovr their sevaral livas, conveying sorvpus of sach child's
share on his death to such relavives of the life tenant chiid by blood or by
marriage or to such charities as the life tenant child shall appoint by will.

An estate tax has Io b2 pawd on A's deaath; but the nou-general charac-
ter of the power of appoiniment conferrad on D, E and F excludes the appoin-
tive agsets from their estates. (ne genevarion is thus akipped for Federal
Tax purposes. Like vesults ¢an be obtained under the California inheritance
tax if the power of appointment was grasted after 19235,

3. See infra at notes 14 - 0.

4. Item Xo. 15.

3. See infra notes 11l~-54

6. See infrz notes 35

7. See infra notes § ]

B. See infra nores 57, 68 -

9. See infra notes 79 ~ 84,

13. Zee infra notes 83 - %1
Lls. See infra notes 92 - LG0
L0b. See infra pages 1L ff,
1l. The text of C.C. 222.7 iz gpives i Terem B2, lis basic importance as
to powers of appointment is set forch in Item No. 15, 1%
12. 'Civ. Code, 1872, Ddw. fI, Pr. II, Tit. VI 5§;3?3w:~.¢
13, Item No, B3,
14, Item No. 8,
15, Item ¥o. 7
16. Item No. 9
H
1

LepLICR LTS
LI
Jicf«fa

f’ur ~d fa:

-

H
{
}

17. Item Re.
18, Item No.
19, Item No. G,
20. Item No. 10.
21, Ttem Ro. 15.
22. Ttem No. 5.
23, For the general statement that Uxlifovraiu has the cotmon iaw .on powers
of appointment, see Ttem Ho. 7, 1934 and ltem Ho. 34, 195§,
Recognizing this uwee the Few York decisian in Item He. 33, 1857.
26, Item Bl, 187},
25, Item No. 10, 1919. This is consistent with, and a Earn af the material
covered by Restatement of the Law of Property, {(lrem C1) #¥350.343,
See Proposed Statuts & )
26. item Ho. 15, 1935. Thisz 3

)
ot

coatraty vo Restarenent of the Law of Property



(Item C1) 3360 and to the present weight of authority in common law states,

gee infra ag 85 - 91,
27. Item No. 16, 1936.
28, Item No., 17, 1939.
29, Item No. 18, 1940, This is
of Properry {Item C1) 8340,
S5ee Proposed Statute § 14,
30. Item ¥o. 20, 1941l. This is
Law of Property. f{Item 1) §323.
See Proposed Statuce § 6.
31, Item No. 22, 1943. This is
Lew of Property (Irtem C1) #344.
See Fropesed Statute £ 16,
32. Item Ne. 23, 1947, This is
provisions of the Internal Reveuue
33, Item Ne. 24, 1948. This is
‘of Property (Item C1} 8353,
See Proposed Starute 8§ 21,
34, Item No. 25, 1950.
35. Items No. 27 and 30, 1953,
‘Fesrtatement of the Law of Property
See Propoesad Statute ¥ 2%,
36. Ttem No. 28, 1954. Compare

the rule embodied in Restatement of the Law

the rule spelled-out in Restatement of the
the rule embodied in Reststement of the

a result which would occur under the present
Code,
the rule embodied in Restutement of the Law

‘1955, This 18 a small part of the rule stated in

{Item Cl), B365.

the aimllar result in Item No. 18, 1940. This

1s ‘the rule embodied in Restatement of the Law of Property {(Item C1) #346(a).

See Proposed Statute 8 14,
37, ltem Ne. 29, 1955.
.38, Item Neo. 33, 1957,
39, Item No. 34, 1958, This is

& part of the topic dealt with Iin Restatement

‘of the Law of Property {Item C1) 8323, and is consistent therewith.

See Proposed Statute 8§ 6.
40, Ttem No. 35, 1964,
41, fn occasional recent case,

like the Rhode Island decision of 1966,

Item No. 27, follows the English rule {which is the winority rule in the
‘United ‘States), namely that the permissable period does not begin te run

untii the exercise of the power.

42. Minot v. Paine, 230 Mass. 214, 120 N.E. 167, 1918, Citing subsequent
similar commwon law decisions from the Fourth Federal Circuit, from Delaware,
Georgia, Kentucky, Massachusetss, Missouri. New Jersey, and Pennsylvania,

B8ee Powell on Real Property, { 788.

This rule ie embodied in Restatement of the Law of Property, 8392,

See Proposed Statute § 23.

43, See supra n. 26 and infra ns 85-91.
44. See supra ne 25, 29, 30, 31, 33, 35, 36, 39 and 42.
45, Beatty v. Clark, Item No. 1L, 1862.
46. Gerdes v. Moody, Item Ne. 3, 1871.
Ag ‘to the .cases in ns 45 and 46, compare Bestatement of the Law of

‘Property 8347 (item Cl1).

47. Saunders 'v. Webber, 18703, Item No. 2., Compare Restatement of the Law
of Property 8357, Comment b (Item .Cl).

48. Elmer v. Gray, 1887, Item No. 4. :

49. Burnett v. Plercy, 1906, Item No. 8. Compare Wisconsin Statute $232.05

£{4) Item-No. C3.
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50. Estate of Murphy, 1920, Item No. .11, Compare restatement of the Law
of Property (Item Cl) 369,

531. Swart v. Sec~First Natl. Bank 1942, Item No. 21. Compare Restatement of
the Law of Property {(Item (1)} 8345. _

52. Briggs v. Briggs, 1954, Item No. 78, Compare supra u. 49 as to the
similar position taken in tvhe Wisconsin statute concerning powers of appoint-
ment . ' . -

33. Supra ns 11-23,

34, Supra us 24-52,

55. Infra ns. 59-62.

536. Infra ns 63-567.

57. Infra na 68-723,

38, State legislation cannot change -the Tederal Tax statutes.

59. Item B4,

60, See Proposed Statute § 12,

61, Items No. 18, 1940, and No. 28, 1954. discussed supra at u. 36, This
is the position embndied in Restatement of the Law of Property (Item C1)
B346(a).

62, See Proposed Statute § 12,

63. N. Y. Estate, Powers and Trust Law (Item €2} §10-6.1 {4).

64. Powell on Real Property, 8397 n. 31, citing cases from the Fifth
Federal Cirvecuit, Colorado, Connecticut, Delaware, Florida, Georgia, Illinois
Iowa, Maryland, Missouri, New Hampshire, New Jersey, Ohic, Pennsylvania, Rhode
Island, South Carclina and Texas. ’

65. Restatement of the Law of Property 8343 (Item 1C).

66, Item No. 32, Estate of Kalt, 1940, Item ¥o. 19 increased the wndesi-
rabllity of Probate Code 8125 by holding it applicsble to personalty as well
as tc land.

67, ltem C.3, §232,03 {1) and (2).

See Proposed New Statute § 17 (4)

68. N, Y. Estate, Powers and Trust Law 810-3.2(b).

69. Wig. Stat. B232.01 fa), enacted by Laws 1965, e. 52.

70. Item B6, Rev. & Tax Code 13692, enacted by Cal. Laws 1963, ¢. 1070.

71. See Proposed Statute § 2.

72. Compare Item No. 23, 1947, applying an earlier form of the Internal
Revenue Code, under which the appointive assete under 2 general powver were
included in the gross estate of the donee, orly when the general power had
been exercised by the donee.

73. Item No. 26, 1950, at 35 Cal. 2, 831, traces this history. This case
overruled Item No. 12, 1922, as to the operstion of the statute.

74. Item No. 17, 1939, refused the aggregation. Xtem No. 36, 1965, reached
the opposite result on differing facts. They cover only 14 of 38 topics.

75, Trem Bé&,

76. Supra ns 11-26,

77. Supra na 27-52,

The fragmentary content of the thus establishbed law is seen by projecting
the decisions in ns 27-52, against the comprehensive coverage of the Restatemeat
of the Law of Property Item C1.

78. Supra ns 53-75. _

79. Item No. 15, 1933, 3t page 332.

80, Item No. 6, 1901.
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81. The states cited 1o ten Californis cases seeking to search out the
coumon law on powars (i.e. Item 3, 18%5; Ivem 11, 1920; Item 12, 1922; Ttem
13, 1925; Item 15, 1935; Item 16, 1936; Item 24, 1948; Item 27, 1953; itenm
32, 1956; Item 34, 1938) included Arizona, lowa, Kentucky, Maine, Massachusetts,
Minnesota, Mississippl, Wew Jeraey, Hew York, Rpede Island, Tenunessee, Utah,
Virginla, Washington, Weat Virginia and Wisconsin. : -

82. Item C-Z. ‘

83. Item £-3.

84. See supra ns 23, 29, 30, 31, 33, 23, 36, 39, 42, 4B, &7, 50, 51 and
61 for areag in which the position of the Restatement and the position of
the Califurnia courts are completelv consiscent.

The one arza of disagreement iz found suprs a. 26. This problem is
discussed infra at ns 85-91.

85. Igem Wo. 15, 1933, The dissent of York, J., is the law now thought to
be acund common law in most states.

856, Item No. 15, 1435,

87. Item Ne. 15, 1935, Y,

88. Powell on Real Property 7 398...."A special power csn be either
"exclusive” or “pon-excluaive", This means that the dontge, under the authority
coenferred upon him by the donmor, may be authorized either to give the appoin-~
tive ssaets wholly te one or more of the objects, axcluding others of the
objects (in which case the power is said to be "exclusive") or to give the
appointive assets in shares to be determined by the donee, but to some extent
glving gomething to every one of the permicgible appointees (in which case
the power is said to be "non-exclusive’}. The coastructionsl preference is
for the finding of exclusive powers (citing decisions freom Kentucky, Maine,
New Jersey, New York and Penusvlivania)”.

89. New York Estate Powers snd Trust Law, (Item C2), B10-5.5.

20. Wisconsin Statute (Item C3) #232.07.

91, See Proposed New Statute § 18 | modelled on Wis. Stare. 8232.07
{guoted in Item C3). .

92. Commonwealth v. Duffield, 12 Pa. 277, 1849,

93. Powell on Real Propexty, ¥ 359. %

94. Restatement of the Law of Property, {ltem CiY, 88329, 330.

95. Estate of Kalt, 1940, ltem No. 19.

96. Item No. 31, 19%4.

37. Internal Revenue Code, 1942, U.S. Star, at L. 942, 8403, continued,
on this point in Internal Revenue Code, 1954, 82041,

98. Item B6, 811696, '

29. U.5. Code apn. Tit. L1 8110 (a){3), originally enacted in 1938.

, See algo Restatement of the Law of Propercy, 3331, '

100. Minn. Laws 1543, ¢, 321 enacted B50%.70, which provides: "When a donee
is authorized to appoint o himgelf all or part of the properry covered by
any power of appcintment, & crediter of the donee may subject to his claim
all property which the donee could then appofat to himself, only to the
extent that other property available for the payment of hig claim is
insufficient for such pavmeant.™

Wew York Laws 1964, <. 864, enscted the provision which now appears
in New York Estate, Powers and Trust Law, 810-7.2, In an earlier section
this statute used the language of the Intenial Kevenue Code, defining a
general power as one exercisable wholly in favor of the donee, his estate,
his creditors or creditors of his estate.

- d -



It then provides: "'Properkv soveved bv a general power of appeintment which
is presently exercisable or of a postponed power which has become exercisable
is subject to the payment of the claims of crediters ‘of the donee, his estate
and ‘the expensesz of administering his estate. It 48 immaterial whether the
power was creatad .lo the donas by himself or by some other .perssn, or -whether
the donee has, or has not, purported to exereise the power.” It will he noted
that this -atatute is somewhat mocre favorable to cvaditors than .rhe Hinnesgiz
gtatute,

' Wisconsin laws of 1265, ¢. 52, uses the Internal Revenue Code
defiiaition of ¢ general pouwer (#222.251 (4) Item £3) and then provides a
still bhrosder abllity of creditors wo resch the appointive assets (H232.17,
Ttem C33.



. Appendix. 4. '
. .Californts law ‘on mowars of appointmait - Cases
ites No. 1. Bestty v. Tlawk, 20 Cal. 11, 1862.
: - &. Seunders . ‘debber 3% ‘Cal. 287, 1870.
3. ‘Gerdes w. ‘Hocdy. -4l Cal. 335, .1871, R
4. Elmer v. Gray, 73 Cal. 283, 14 Pac. 862, 2867.
3, Morffew v. S.F. & S.RR.R, Co. . 107 'Cal. $87, 40 Pac. J“Bl-‘ﬁ-,-.rlﬂ?s:.,
8. Fst. of ‘Patir, 132 Cal. 523, B4 Pyc. 1000, 1901. - o
7. Est. of Dunphy, 147 Cal. 85, 81 ‘Pac. 315, 1905,
8. Burnett v. Mercy, 149 Cal. 178, 86 Pac. 603, 1906. :
$. Gray v. Union Tr. Co., 171 Cal. 837, 154 :Pac. 306, RS,
- 30. Reed 'v. Hollister, 44 Cal. 4pp. $33, 487 Par. 167, FW,
. 11. Est. of Murphy, 182 Cal. 740, 190 Pae. 46, 1920, .
12, Ret. of Bowditch, 189 fal. 377, 208 Pac. 282, 1522.
13. Bet. of McCurdy, 197 Cal. 276, 240 Pac. 498, 1925,
&, ‘O'Hetl v. Rows, 98 Cal. App. 306, 277 Pac.- 123, 1929,
‘15. Eat. of Sloan, 7 C.A. &, 319, 47 P, 2, 1007, 1935, .
16. Est. of Davis, 13 C.A.'2, 64, 56 P. 2, 584, 1936.
-17. Est. of Elston. 32 C.Al 2, 652, 90 P, 2, 608, 193%.
18. Childs v. Gross, 41 C.A. 2, 680, 107 P, 2, 424, 1940.
15. 'Bet. of Kalt, 16 Cal. 2, 807, 108 ». 2,401, 1940.
- 20. Sec. Pirst Natl. Bank v. Ogilvie, 47 C.A. 2, 787, 119 7. 22%., 94
- 21, Swart v. Sec. Firse ¥Watl, Bk., 48 C.A. 2, 824, 120°P. 2, 697, I8k
22. Cal. Tr. Co. v. Ott, 59 C.A. 2, 715, 140 B. 2, 79, 1943, -

23. "Renderson v. Rozan, T5¢ P, 2, 55, C.C.A. 9, 1947. - .
24. Horne w. Tit. Ina. & Te. Co., 79 Supp. ‘31, ‘8.D. Cal., 1948.
25. Est. of Parker, 98 C.A. 2, 393, 220 ». 2, 580, 1950. :
26. Eat. of Newcon, 35 Cal. 2, ‘830, 221 P. 2, 952. 1950.
27. Est. of Baird, 120 C.A, 2, 219, 260 ». 2, 1052, 1953.
28, Briggs *v.- Briggs, 122 ‘C.A. 2, 766, 265 P, 2, SB?, 1954.
29, Est. of Smythe, 132 C.A. 2, 343, 282 7, 2, 141, 1955,
© 3. Est. of Baird, 135 C.A. 2, 333, 287 P, 2, 365 1955.
31. Est. of Maswon 142 C.A. -2, 510, 298°P. 2, 619, 19%56.
32. Eat. of Carter. 47 °Cal. 2, 200. 302 @, 2, 301, 1956. .
33. Bat. .of Huntington, 10 Misc. 2, 932, 170 'W.¥Y.S. 2, 452, 1957.
38 Est. of Kuttler, 150 C.A. 2, 332, 325 2. 2, 624, 1958,
35, Est. of Bird, 37 Cal. Mefr. 288, 1964. o
36. ‘Zet. uf Kesble, 234 C.A. 2, 293, 44 Cal. RePr. 395, 1963,
37. Indus. Hatl. Bk. v. ‘Barrett, 210 A. 2, 517, °R.1., 1966,

Appandix 3, , .
- ‘Califarnia daw ‘on power of appointment - Statutes
Item B 1. Preface to Civil “Code. (lctobar .2, 1871.
2. :Civil Code, H222 (laws 1850, 219). , .

3. Cal. Lawe 1873-1874, Amend. ito ‘Civil Code $123. ,

4. Civil ‘Code B1060 (lawe 1045, . 318).
5. Prob. Code 1%5. . , ' .
6. Rev. & 'Tax Code, 3813691-13697 (laws 1965, <. 1670},

-Anpandix C,
Other relevant material ' _
Item & 1. Restatewent of the ‘Law ‘of ‘Propertyv:-Topics ‘covered In Sections

: - : o : 318-369,

€ 2. New'York Estate, Powsts 'and Trust Law:- “Topies .covered Hn
. Article 10, Powsrs.

0 3. 'Wiecongin Statutes., Sectione 232,01, 232,03, 232 A5, 232,07,

232.15, 232.17, 232.319. (Lswe 1965, 2. 52), )




Ttem No. 1

Beatty v. Clark, 20 Cel. 11, 1862

"~ This case {s only valuable ’by ‘anglogy. Tt -desly- ok Byulte s
- willingness ‘to correct & defective mcmtimz <Y -2 power neve ;"m 3
- in a trustee to ,murtgaga} B0 as To ‘faap £he notes imesirad N G WMoY TS

given AR mautinn of a- pmr w*thiu ‘J‘;’z z;uthafizg- pericd of 2&,& FEETS,




Item No., 2

Saunders va‘Webbﬁr,:Bﬂrcéiw.iﬁi, 1876.

This ca#e-£§'ﬁf-impartaﬁ¢e only ij;qalogngholding that a;diséretiohary 
power iin'axbru&tegktﬂ*ueil}:ﬂannct-beidglggated‘to an..agent by means of & -
power of -atiorney. ' T T ' ‘ S g

. S
.,




Icewm No, 3

Gerdes v. Moady, 41 Cal. 335, 1871

- This case i{s of importance solely by analogy, holding thet a defeciive
exercise of a power of Attorney will be torrected oy equity. This was
~accomplished by considering = 1847 document by the agent, 3 ‘conveyance of the
equitable title and by ‘aolding that a later 4nstrument gXecuted by the agent -
vas & releagse of his legal title nade in accordasce with the tewms of the power.




Ttem o, &
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Flmer v. Gvay, 73 Zal. 283, 1

A power to encepach, £O weet the needs of a lif¢ temsnt was held to
continue subsequant to- disstribution of the estete althougn fhe power was
in terms given to “"executor” und the distribution turaed the -executors
into guardians of minor ‘residugl tekers whose intarests wouid be diminished
by the axercise by The power zo encroach -

The power's dyratiau was conatrued ﬁbe*al;y tc a"com?¢lsh the purpogses
‘of bhe donor. .

~




itenm 3o,

Morffew v, San Frawcieco & San Rafeel Rallvoad Lo.
107 Cal. 587, 40 Pac. 810, 18925

A power to sell Blackacre was conferred by a holographlc wiil on the
testator’s wife as trustee. The widow gave 2 deed notreferring to this
power. Whether this deed should be found to be an exercise of the power
depended upon & finding of intent which could be aade from the cirsumctances
of the transaction. In this case the circumstances relied on included tie
absoluteness of lanpguage, the advanced age of the wife, the inteaved land
uge, the amsunt paid for the deed, and the fact that the Railroad had
already begun condemnation proceedings. An exercise of the power was found
despite the fact that the widow also owned one-half outright and i life
estate in the other half.

. The court reached its result on the analogy to Vngiish'and American
ceses on powers of appointment. Thix is the earliest case found by. this
researcher ‘utilizing the law of powers of appointment.




The will of Senator Palr gave property ic his executors to hold in trust
for the lives of two daughters and one son, paying them income and directing
that on the death of the survivor the trustees should "transfer snd convey
- onie~half of the property te children of the daughters and ong-half to the
testator’s brothers and siaters or their itgues. .

’"*m Senator'e three chiluren claimed intes*acv an the f'round thaz the
trust failed after the 1ife interests.

‘The trial court fouud the langusge subsequent to the life estatea a
"trust for the purpose cof a coaveyance” an¢ 80 not dependent upen the foirtal
trust as to cause the whole disposition to faill.

The decision stressed the likenesz of the Celifornis statutes to those
of New York in allowing only four types of trxusts of iand. At page 334 the
court 8aid that the Califernia acceptance ¢f the common law meant the lex uon |
scripta, and, therefore, included no statutes, and, thereforve, excluded the
statute of uses, :

At page 537 the court commested on the California adoption in 1872 of
statutes based on the New York statutas cohcerting powers in trusts and
powers of appointment. It then said that the repeal of 1874 of the California
- statutes dealing with powers of gp;eintmani left Californiz with no pnwers in
- trusts,
Temple, .J. disgented holding that powers in L[XustE were valid in Caiifornia
and that the 1374 rapeal oply eliminated the Wew York restriciioms on powers
but did not eliminate powers. He, therefore, helieved that the 1874 repeal
left in force th2 compon iaw of Fagland ag. to powers of appeintment. This
:dissent of Temple, J. was coucurred io by Harrisea, J. and Beatiy, C.J.

There had been two oploions it the cade. In the First the lineup was
four to three for the validity =f powers in trusts. In the second 1t was fourx
to three against the wvalidity. The shiftime iudge was Henshaw, J.

R




Item Wo. 7_"' ' ' -
~ Estate of Dunphy, 147 Cal. 95
" The opinion in this case was written by HcFarland J.; one of :he f
fou: who found the trust to. convey - 1nw511d 1n Entate of Pair.

The s111 was held effecttvn to erantc|as to fifths of the corpus, (1}
‘a test:n-atary power in the wife; (2) a tehtlnentary power in son, James;

“{3) a testmbentary pover’ in dlushtar. Jnnny. in :nch cese thﬂrt wuxe.cxplicit

T_takets in default.

It was. hcl& thlt th- ualnd ‘takers in 'efuult took. as. rellinﬂernen, may~
be :ubj-ct to the power, but since it was ' » need
- pasa on this point. The pourt called atteption to the California statute
declaring gifts vested despite the remaindermen taking only on defsult of a
powerh axderciss. It sadd bg way of dictun tha: pavers of appnintncnt sre
-_perliclitle. -

Lor:ng, J. sndxﬂenahau concurned, A'hgar;n; 1n-b;n¢3iisia¢ni¢d‘f-




‘created a valig trust to convey. This powdr to convey was in Terms axercisable
only by two persens jointly. -When one of these two died in 1885 the power .
_ became thereafter unexercissble. ' Consequently, a deed given hy the surviver

 Item Ho. 8

Burnett v. Piercy, 149 Cal. 178,
B Pac. 603, 1906 '

In this case ahrlaaircoﬁﬁéyanét.'operg;tva prior to the 1872 legislation,

of the two was ineffective, -

ey
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Ttem No. 9

Grey v. Union Trust Company, 171 Cal. 637,
154 Pac. 306, 1915

A created a trust for the penefit of himself (A) for life with a
testamentary power to appolnt in the settlor, with a gift in default to
the heirs of the seéttlor ascertained under the law as it existed when the
trust was set up. A 1s now seeking to teérminate the trust. The courc:

found that a valid remainder had been created {(subject to defeat by the
exercise of the power)} aad the trust could not -bhe terminated withuut the

ccnsent of these retmsindermen,

By way of dictun at page 642 the court said: "There is in this trust
a power of appointment or nomination resdrved to the trustor.” This state-
ment was not necesssry to the decisicn,  The opxnion was joined in by '

Henshew, Lorigaan, and Meivin, J.J. A hearing in banc was dented.




Item No. 10

Reed v. Hollister, 44 Cal. App. 533,
187 Pac, 167, 1919

Willlam  H, Bolliﬁ:er, a resident of New York, created a trust of $40,000
with a New York corporate fiduciary to pay the income to a sister-in~-law,

- Philoclea, for life and at her death, to distribute the principal "to such persnns'

&5 she may direct by her last wili" and 1f there {5 no will, to her then surviving
children, _ R :

The quastian in the case was whether the will of Philoclea, which made no

. mention of the power of appointment, exercised this power. The donee's personal

asaeis were 31700, The appointive assers were $39,000. The will of Philoclea

iefr $32,000 t¢ Frances Furry, $2,000 teo Georga, $1, DQO te sach of several aanea
persons with the residue to Frederick.

gpplicabili:y to the New York law Was eli#inatad by the New York trustee’s

payment Lo the defendant. Oregon law was eliminated by che defendant's submission
to the Californis court. : : - o '

The power was found exerclsed due to the tircumstances proved.

~This is the firat case in which a Californié court gave effect to.the-exgtcise '
af a power of appsintment not mentioned in the instrument claimed to exercise it.




Teem No. 33

Eatare of Murphy, 182 Cal. 74i,
19G Pac. 46, 1920

This case deslt with the taxabllity of s remainder limited in default
_of a power's exerclse ndex the California statute emacted in 1911, The
_date on which the exercise was claimed to have occurred was 1915. Thia
claimad exercise wes in favor of the takers in default. Under the California
law, 41f the takers took by an exercise of the power, the appuint;ve,asaetg
were mot to be taxed to the donee in the period from 1913 to 1917. These
assets were taxable as a part of the donse's estate on the ground that _
 in exercise in favor of the taekers in default has mo effect. The court made.
substantial use of New York cases in reaching this result.

At page 745 the court said: "1t is not npiécessary for us finally to
- determine whether this confirmatory clause amounted to the exercise of tae
power of eppointment o7 is to be preated se 4 failure to exercise the power.
In either event the result is the same.” : ' '

" Thia case marks the continued hesitauce of the Califirats Coutty to Tecopg-
nize povere of appoinkment. : : - e '




)

Itern No., 13

' Eetate of Bowditch, 189 Cal. 377
208 Pac. 282, 1922

A general testamentary power of appoiatmznt had been created by a
Massachugetts will, speaking in 188%. The life tenant donmee, domiciled

. in California exercised this pawer in 1919, In 1317 Californta had changéd

its inheritance tax so that an exercise was to be taxed as if the appoincivé
asgets had been owned by the donee. Despite. this etatute the court held no

i California inheritacce tax on the ground thst the appointees took from the

Magsachusetts donor and the appoiotive asskts “are no part of the estele of
the dunea.“ The caurt uned ‘many Massachusetts cases in resching :his result.

This de:iaion van ovtrrui\pd by Estate of Newton in 1950 See L{nfra .
Il:am AL ' g




Item No. 13

Egcake afrﬁcCutdy. 197 Cal, 276,
240 Pac. 498, 1925

A& will cperative in 1922 created a trust for the 1ife of Louise and _
conferred on Loulse a general testamentary power, Since Loulse died before
the testator, the court did not have to péss on the validity of powers in
California, The assets, therefore, passed under the gift in default ¢o the
heirs of Louise," namely, a paternal aunt, The heirs of the teatator lost.’

At page 284 the caﬁrt sala: "It 1s 28 1f no power had h?&q created by

_the will of the aunt.” Citing New York and New Jerigy_cases.

At pagé,zﬂé the court said: "We are not ‘concerned with the question whether

© 0T not powers of appointment are valid in this state since the repeal of the -
- legislature in 1874 of thetitle in the civil code relating to powers."

This c;ie strdsneé thé‘cohtiuued-heﬁiiance of ﬁhe ?alifbrniaicburts to

recognize powers of sppointment as & part of the California law.




Ttem No. 14

C 0'Neil v. Roas, %8 Cal. app. 306,
277 vac. 123, 1929

The will of a husband giving to his wife 1/3 outright with a “mandatory
specisl power” to appoint 1/12 to Johanna and Nellie, and 1/6 to son, John,
Johanna and Nellie both died before bath the donor husband and the doaee wifs.

‘Their interests, therafore, failed unless ‘the anti~lapse. statute saved
Johanna'e share for her mon, Robert. ' : '

The cawe has little relevance on powers of ipyointmen:, It talks about
mandatory special powers, but there are no holdings concerning them. '




)

St et M

kLstate of Sloan 7 C.A. 2, 319,
&7 PLZ, 1007
1435

(63 A.L.R. 2, 1285, 1960 coliects a iarpe bocy of contra common law holdings]

The will of a California testutor who died in 1935 gave & life estate to
s wife, followad by a iife estate in Lis som until the sou reached the age
of 3u, with a provision thzt if the son aied before 3¢, the property should go
to the heirs of the som as the son's will destgnated, '

The son died before attaining the age of 20 years, in Hassachusetts, leav-
iny a will appointing the appointive assers to his rwaternal aunt.  The son's

- will was effective in Californiz because he was over 18.  The son's will could

act be probated in the State of Massachusetts because he wae under 21, The

court declared that the valldity of an exertise of a power created by will is »
to be determined by the law of the donor's domicile. Consequently, the instrument
of this young man could be treated as an ex¢rcise of the power.. :

But the power was a non-exclusive powet and the donee could nét give the
property wholly to a maternal aunt to the exclusion of the two paternal aunts,

- since all three were permissible appointees,

This case has large importasice as the first explicit application in ,
California of what was belleved to be the common law . of powers of appointment.
The opinion from page 339 deals with nor-extclusive powers. At page 340 the
court stated: ''The law L& fairly well established that in the absence of
controlling statute to the contrary, in exercising the power of appointment,
ae member of a class designated by the gonor of the power may be entirely
excluded by the donee of the power from at least a substantial participation
in the distribution of the trust fund or estate.” In support of thiz pesition,

the court cites the 21 Ruling Cese Law 506, 49 Corpus Juris 1263, Fanglish fase

of 1853, 1854 and early decisions of “innesdta, New Jersey, Virginia and West
Virginia. ' ‘

TYork, Jr. dissentec on this one exciusive point and his dissent represents

the cormon law presently prevailing in the United States.

The case has its greatest importance in its discussion of the Califernia
Legislation of 1872 and 1574. !t mentioned that there had been a California
statute of 1856 at page 2i% adopting the cemmon law: that this 1850 statute
was continued in the Tolitical Code Section 4468 adopted in 1872. It cited
Martin v. Supeérior Court in 176 Cal. 26%, 163 Pac. 135, which declared that
thie common law embraced ''the whole body of the common law Jurisprudence as it
stood influenced by statute, at the rime the code section was adopted.

It concluded that it was clear that the 1874 statute did not abrogate the
common law of powers. It-clted in support of its position the existence of
California statutes: (1) maiin: vested the interest subject to an exercise
of a power; (2) declaring that a residuary clause passes appolintive assets; (3)
the provisions of the inberitance tax. '

The court stated at pape 332 “the whole question is solved whenever it is
datermined what the commen law ruie is.“

There were extencive citations of case: cu the comron law from England,
Massachusetts, New York, Pennsylvania and Ripce Island,

e
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Item No. 16

Estate of Davis, 13 Cal. App. 2a 64
56 P.2d, 584, 1938

A will speaking in 1329 created in one son, Willlam, a power in trust
to appoint to three sons and two grandchildren. -Thia discretionary power
to fix the shares of the takers was valid umdet the Califeornia common law.
The court lupporta& this by reference 1n re Dewey 8 Estate, %5 Utah 98, 143 Pac.
124, _ _ ,

‘The opinfon contains no discussions of exclusive or non-:xclnaiva POWELSB:

but says that all doubts as to the Validity of’ pawot: of appointaent in California

wag elimin:ted by Esta:e of Slaan, supra.




item No. 17

Estate of Elston, 32 Cal, App. Z, 652
90 ?.2d, 608, 1939 o

‘A will speaking in 1936 gave Wyckoff 10X {of an estate valued at
approximately $76,000) "he to handle the residue for the benefit of my
relatives most in uneed.” This langusge re-enforced by the terms of a
codicil was construed to creaste a special power to appoint, - The question
~1in the ‘case was whether for purposes of the California Inheritance Tax the
. 10X bequest should be treated separately from the appointive assets, 20 as
'to obtein a lower bracket of tax. - ~

_ The court at page 656 reviewed the peripds of different law under the
California Inheritance Tax concerning powers of appointzent separating the
_ following periods: 1905-1913; 1913-1917; 1917-1935; and 1935 and thereafter,
The court heid that under the 1935 statute the appointive assets should be
- taxed separately from the 10X haguest. = . _

R The court commented on the’genéralraccep:ance of powers of sppointment
in Califcrnia. . ' '




M

Item No. if -

Childs v. Gross, 41 Cal, App. 2d, 680
- 107 ru24, 424 iqgs.

The appointive assets were shates of bunk stock. The general
testamentary power was held to have been exercised uvader Probate Code

125 by a will giving &ll the assecs to a truscee for the benefit of a

named persons.. This meant that Probate Code Section 125 wRs conatryued

‘to apply to both land and personalty. The circumstances proved the intenﬁ
of the donee to exercise in this case,

'.Thé'ﬁnra important point of this case is its ‘holding that an inter
vivos agreement made by the donee could not be effactive to modify the.

-exercigze of the conferred power by will,

ey =




Item No. 1@

Estate of Kalt, 16 Cal. 24 807,
108 7,24 401 1d:4g

This case psssed on the abiLitg of the residuary legates under a will
to renounce his right soc as to beat his creditors. Traynor, J. decided . that
he could not so rencunce. He used as an atalogy the lack of power of the
. donee of a general power of appointment to exercise his power in e fashion
which would bar his creditors. The ability to take or not to take amounts
to & genersl power of appointment. Congequently, the vrenounclation iun this

case had no effect on the distribution of the estate and the creditcr of
the reniduary taker wip paid. :




item No. 74
Security~First Nat'i Bank w. Ogilvie B
47 Cal. App. Zd 787, 119 ¥.24 25, 1941

- A will stating three separate combinations sf fact by implication gave
wife Belle a testamentary power to appoint. Since Belle had fumished
‘consideration for the transfer by dismissing the divorce action, even 1if
she had no power, there weg a resulting trust of undlsposed aspets to Belle,
Thys the residuary takers from her husband who set up the trust loses, first
on the theory that Belle had a testamentary power and second on the thecry
- of a resulting trust. - : o '

;'the_éése‘has chief importance concerning powars of appeintment as a
- holding on the ease with which a power to appoint can be spelled out from
circumstances not wentioning a power. ' . :




Trem No. <1

Swart t.'Security—First Natlonal -Bank of L.A.
48 Cal. App. 2d, 824, 120 P,24, 697 I+ .

A reserved power Lo s#énd a trust (talked about in terms of & power to
appoint) is not exercisable after the reserver of the power becomes wentally
incomperent. : ‘ ' : ' ' :




Ttem ¥Wo. 22

California Trust Company v. Gtt
59 Cal. App. 2d 715, 14D P.2d 79

' ""i Li e

_ An intervivos trust created in 1930 created a general festamentary power
in one of the two sertlors of the trust. The wiil of thie settlox executed
in July 1929 effectively exercised the 1930 created power by its residuary
clause. This is an application of the Restatement of Property Section 344,

X




Trem No. i3

Henderson w. Rogan, L53% F.2d 833,
C.C.A.9, 1947

Ta- 1931 Nellie's husband established an iater vivos truet to pay the net
income to Nellie giving her an absolute power of appointment to be exercised
by "the last unrevoked fostrument exerciming such pover and on file with the

: truntee at the:time of her datth."

In 1932 after her husband died Hellle arecuted such a document directing
that the trust assets hecome a par“ of har estate for distributien according
to her will. . .

The appeintive assets were held to be includibie in Nellie's eatate for

federal estaie tax purppees because of the 1932 exercise ¢f the general power.
" . The case contains much unnecessary langusage reciting various aspects of the

law of powers of appointmeni. The power in guastion was, undgr the court's

decision.a ganeral power pzesentlv exetcleed.




Ttem No.o 94

Horane v. Title Insﬁraﬁce & Trust Lo.
- 7% F.Supp. 91, 5.D., Cal. i948

' In 1940 George Day created a trust ﬁith_a corporate fiéaciarf'andahia
son, William as co-trustees. The son, Willlam, was givan power to change

‘the sharee of thrée in 60% of the corpus provided he obtained the consent

of the truates, Frences, wifs. of son William died. Som, Willien, married

a lady named Ruth, William sought diligently to pecure the release of
fractioms of the 201 glven to Walter, %o Richard and zo Gwendolwn. - Gwendolyn
refused. The other two consented, each. releasing 7-1/2% of their 20% to Ruth.
After Cwendolyn's refusal in November, 1946, Willism changed the shares to

28% for Walter, 28% for Richard and 4% for Geendolyn. The trustees certified

its acceptance. Willism died December 17, 1946, Gwendolyn seeks and obtains
her originai 20% on the ground that Williem's conduct wss a "fraud on the

power,"” namsly, an eifort io divert the berefit of s special power to & non-
object. The stated facts do not show the macner in which Ruth was to get &

- share.

- This was a federal case decided on the basis of California law. It

- purported to apply Restatement of Pr&perty:Secticn_353‘citing'English, Kentucky,

Missiesippl, and MNew York cases.

, \,jﬁ\




Toeth No, 2%

Esrace of Parker, 9§ Cal. Agp. 24 333,
120 ¥.24 580G, 1950

A will probated June 1939 sgtablished a trust for three people giving to-
one of them, Alice, a genersl testamentary power t¢ convey the principal. In
February 1943 Alice executed her will specifically exercising the power. '

A codicil made in December 1946 pravided "Lyvary legucy and any property
. passing in the probate of my estate or by reagon of my death shall be delivered
free from 4ll federal and =atate tax and all inheritacce taxes. Sach caxes
shall be pald ocut of the residue of my estate.” Her personsl estate amounted
to §40,000. The appointive assets amounted Lo $274,000. All of the federsl
eatate tax was ordered to be paid out of the owned asgets of Alice Parker.
The codicil clause excluded the epplication of Califormia Probate Code 570
which became effective August 4, 1943, and which requirved proration unless

the testator directs otherwise. ' '




Item ho. 26

Estate of Newton, (cdmmented on 19 -
Csl., L.R. 150} 35 Cal. 2d 836, 221
P.24 952, 1950

Charles Newton dying in New York in 1321 Lreated a testamentary puwer

“in his scn, Arthur Newton, to appoint a tractxon of the principai to his -

wife. Son, Arthur, executed his will in Raw York iv 1930 exercising the
power., He moved to Califernia and dled in March 1§43. - The appointive
assets (not inciuding any shares of Califormia corporaticns) were vaiued

at $412,000 and were in the custody of New York trustees. The lower court
followed Estate of Bowditch, supra. Item No. . The Supreme Court reversed,

. The power was exercised in Californis at Acthur's death in 1943. -Consequent iy,

the case came within the 1935 California Inberitance Tax Statute providing
that appointive assets are to be taxed to the donor except where the donor
has died before 1933, in which case the :rsnsfer 1s taxable as if the property

'belnnged to the donae.

lne court followed the reasoning of the Supreme Court decision in Graves
v. Schmidlapp 315 U.5. 657 stating that the exercise of a power of appointment
is a mource of potential wealth and, therefore, & tawable property right iIn
the donee. o S

. The concurring opinion of Traynor, J. st page 838 states "The imposition
of an inheritance or an egtate tax does not. depend upen the descesdgnt's
ownership of the property under common law principles." The tax is not imposed
on the property but on the descegyddint's transfer of the propersy. It is
irrelevant that the property <¢id not belong absolutely ta tne descefdgnt..

This cese overruled Esrate of Bowditch.

At page 831 the court traces the Californis history of the applicability of
its inh&ritance tax to powers of appazthent,




item No, 27

Esptate of Baird, 120 Cai. App. 24 219 .
260 P.24 1052, 1953

A testamentary trust created in 1924 created a life income for wife,
Margaret, plus & gemeral testamentary power with a gift in default to the
heirs of Margaret. The donee died March 6, 1951. The will said that it
was exerclsing the power in the giving of 56 baquests totaling $75,500.
The .doneek owned assats were $48,000. The heirs of Margaret consented that

.. the exerutor of Margaret was entitled to get the expenses of her last

iilness, her funeral expcnses, her.debts and the legacies of those who -
survived Margaret, amounting to $60,000, The heirs of Margaret claim the
balance as takers in default under the 1924 1n¢trumnnt.

The heirs of Margaret tnak anyway, bu¢ if they coak by the gift in

- default they took from the donoer and these.:naetn wara oot part of the donees
‘egtate for the purpose of computed exacucor 8 fees, attorney's fees and

appraiser’s feea. The court held that thay tock as takers in’ defsult, citing

" New York and Rhode Island casez, except indofar ss the Califorunia inheritance
varied this for Lax purpodes. '

This- holding thet the appointee tobk from the domor minimized the

expensea in the settlement of the eatate of the donee,




Ttem Ne, Z2E

Briggs v. Briggs, 122 Cel. &pp. 2d 766,
263 P.24 587

1454

A testamentary truat created in 1940 for the benefit of testator's
widow, Nellle, was accompanied by a general testamentary power. There was

- also a power fn the two named trustees to make an inter vives transfer.

A daed ny Hellie in whith her co-trustes atd not joln gave nothing
to her szecond and now divorced husbaad.

An inter vivoe jnstrument is not am effect1ve exercise of a testamentary:
power. The remainder 1nterasts ef the takers in defauit, although defeasible,
was vested. Thus Nellie was barred from claiming a cammunity properiy interest
in this land on the basis. that it had been owned by her gecond husband.




A
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Ttem He! 79

Estate of Smythe, 132 Lal. App. 24 343,
' 282 »,24 141, 1335

A 1955 will gave the life benefit to6 Ruth with a'speciai,testémehtary

- power to appoint anything that 1s left to twe named charities in equal shares.

The court talked about this in termB 6f a testamentary power to appoint
walch the ccurt will execute if the donee doesn't. The donee wag still -alive,
The donee wae not entitled presently to complets owmership. '

‘This case does not‘make any holding which is #igﬁificaat cancerniﬁg'pbﬁgrér

of appointment.




Ttem Mo, 133

Estate of Baird, 135 Cal, App. 22 333,
287 P.28 345, 1955 :

is deals with the same dispositions as are treated in Ifem Mo,
supra. In picking the heirs of Margaret entitied by intestacy, all of -
the property was to go to-her blood heirs. Since none of the unappointed
assets belonged to Margarélherself, this prevents Civil Code 229 from .
applying. Thus the sister, nieces, nephews, grandnephews and grandniaces of

Margaret take to the séxclusion of children of the originel testator by his

fo:mer wife,

. This case makes an important application of che basic idea that an
appointee {or a taker in default) takes from the doner and not from the -
donee. ‘ . o ‘ ' : '




Item No. 32

Egtate of Mamsoen, 142 Cal? App. 2d 510,
298 ».2d 619, 1956 ' S

Father ?aul in 1940 created a testamentary Lrust te pay $500 a'mohth

to his daughter, Adele, for life with 4 general tegtamentary power Lo appoiat.f
The will of Adele who died in about 1955 gave $1G,000 to named persons and the:

balance "to the American Soclety which in the Judgment of my executors does

. the best research into disesses of old ege.” The executors of Adele claimed
$48,000 out of the sppointive assets to pay Adele's .debts, executors' fees

. and back Income tsxes., The lower court gdve the appointive szssets to the

appointess free of these claims. This was reversed. Since the power was

general, the doneds exercise is to be treated as an'appointment-tojher_estateaﬂ‘

The appointive sesets thereby become subject to the claima which cannot be |

paid out of Adele's own assets,

This éaae seems to apply the common law rule concerning the.righ:a;nf
creditors of & donee of & genersl power. Co ' ;




)

LTtems Mo, 37

Egtate of Carter, 47 Cal. 24 200, —
B2 P24 3061, 1934

A will speaking in 1951 created a trust for the benefit of testator’s
wife, Mabel, for life giving her a gereral teslamentary power with yifts in
default. The wife died in 1954, Neither her will nor codicils mentioned the
power. She gave residue of her assets to six childrea. .

The court held that the residuary clause exercised the power. The fact
that the wife executed her will two years before the husband's death is
irrelevant. The attorney who executed her will testified that he tald the-
donee thet there could be no exercise of a power except after the husband
died and by an instrument specifically referring to the power. The caurt
held that this advice was not law; that the testimony was not necessary and
that it was an error to adwit ir. ' : B

This 1z a strong armed application of Probate Code 125 based on New York
and English cases, ' ' - : '

The case is commented on in 95 Trusts & Estates 1168, 1956,




ftem No. 33
In re Huntingtou's Estate, Y0 Misc, id 932,
17G N.Y.8.2, &3Z, 1957

The donor of this power wita respects of upwards of 52,065,000 was
domiciled in Californis.. The donee died dowiciled in Connecticut. The
- will of the donee mwade no mention of the ekistence of the power, The
validity of the exercise of the power was to be determined by the law of
California. The common law rule of powers ig enforced in California
except as modified by statute. As to 7/8 of the appointive agsets no
decision is neseded because the donze wes the residuary  taker under the
donor's will. ’ ' : o : '

As to the remaining 1/8 there were 22 beneficiaries bors before the
original teatator died,and, consequently, trusts for their lives ware
lawful. But there were 32 beneficiaries not born before the restator
died. The difference between an exerciee &nd nonexercise fimes the amount
of charges incurred by passing through the estate of the donee. Since the
appointment here was partly bad and partly goad)by holding the appointment
completely invalid, the property passes ag a disposition under the gifts of
default and expenses in the estete of rhe donee are thereby eliminated.




Item Mo, 14

Egtate of Kuttler 160 Cal. App. 24 332
325 P.2d 66 _ h

958

A testator dying in 1956 left & vague holographic will disinheriting

the descendants of his two sons but Lreating as the court found, & general

power of appointment in testator's fiance, Hater end siaster, McQuarrie.
The court used Arizona, Iowa, Maing, New Jerse;, Tennessee, Washington and
H;sconsin cases.

AT pagc 628 the co ct saidr "Powers of appointment have been. -ecognized
in this state ever since the decision in re the Estate of Sloan.”  Supra
Item . _

_ There was a dissent'base& on the iﬁsufficienciaa of the instrument to
create the power of appointment or to make any disposition, The dissent

. relied on Restatement of Property Section 323 Comment (e).




Item No. 3%

Putute of Bivd, 37 Cal. Rptr. 288, 1964

Jeannette died June 1é, 1941 leaving a wili which created a trust for
the 1life of her husband, Jeffrev, with a general power to appelnt by will
followed by gifte in default to his heirs. Jeffrey died three months later
leaving a will which specifically exercised the power. This will creaced .
a trust for his children for life and on the death of the last surviver, of
children and grandchildren living at his dedth to the children of grand-

, children per caplta, . '

Since this power was - general testamencary powr:, the peralssible
pericd under the rule agaisst perpetuities {s to be uaplied from the creation
of the power; but facts and clrcumstances afe considered as they are known
at the time of its exercise. Since all of the nersons used as meaguring
lives in Jeffrey's will vere also lives in being three months earlier when
Jeannette died, the limitation {8 wvalid.

. This case accepts and applies Restatement of Property Section 332. The
decision was unanimous by Stone, Lriffin and Coughlin, J. J.




ivem Yo, 36

Estate of Keable
234 T, 4. 2, 295, 44 Cal. Fprtr. 395, 1965

7 Edward Keeble died in 1%62. He made eome outright baguests to his widow and
lefr the balance in trust te psy the income to the widow with a power to invade
the corpus if necessary at the rrustee'’s discretion. The renainder was given to

the widow's issus subject to her power ¢ gppoiut to one or wore of her lssus

during her lifetime, _
The question ia whiether the cutright gifts to the widow and the. appoincive
asgets should be aggregatad for the computation of the California Inheritsnce

~ Tax. The court held that they should, staring that taxing the transfer on the
donor's desth was in sccord with the common law theory that sappointive asasets

pass from tha denor to the appointee. This tesult was reinforced hy the widow'e _

bensficial intereet in the trust included in the powsr to emcroach for her
" bemefit. ' ' S ' '

M




item Ho. 37

Industrinl Maticual Bank of RB.I. v. Barrett
220 A, 2, 537, R.IL, 1966

Arthur died January 28, 1956, creating a trust for the benefi: of his wife
and giving her a general teatamentary power to appoint. Mary died October 28,
1963, exercising the power by creating & trust to pay income Lo two named
grandchildren for life and to pay over the corpus on the death of each grand-
daughter to her issue per stirpez. The wiil contained s sravision that the
trust was te end twenty-one years after the death of rthe younger grandchild
or issue of either grandehild iiving at the death of Mary.

Uhen Arthur died, the twe named granddaughters had one great grandchild,
When Mary died, the same two prenddavghters had seven great grandchildren
alive,

The exercise of the power was valid if the permissible pericd of the rule
against perpetuities was applied from the death of Mary. It failed othevwise.

The court adopted the Euglish pesition, which 15 2 minerity position in
the United States, sustaining the validity of the exercise of the power,

- 47 -




Ttaw No. B
Preface ©o the Civil Cade

Written by the commigsioners on Jctober 2, 1871, in the draft prepared in-
3?1 for zcomsiderafion by the Legislatura. -

Jur Act edopting the Common law of England (Stats. 1850, 219) is as
fcllows: "The Common Lawv of Emgland, so far as it is not rlpugnant to,
or inconsistent with, the Comstitution of the Unired States, or the
Constitution or laws of the State of Califorsia, shell be the rule of
decinion in all the Courts of thiz State.” The Courts hold that this
Act does not mean Commou law of Emgland, but of the United States -
"American Common Law;” the Common Law of England, as wodified by the
respective States. There sre as many authoritative modlficeations i
there are Stater iun the Usion. Rules upon the same subjects diffix
wuch in different States. When they so differ, or when thay need
modifications to suit our conditions, the Court, aoct the Lagilll:urt,
ettabliuhe; the law.

4




o)

Icem Hoa_ﬁz
California Civil Code
3 22.2 Common Law of England; rule of deciaiOn

The common law of Eagland 50 far ae it is not repugnint to or '
inconsistent with the Constitution of the United Statem, or the Conmtitution
. - or laws of this State, ia the rule of decision in &ll zhe caurts of this
- State. (Added Stats. 1951, c. 655, p. 2833, § 1.3 .
- Derivation: Stats. 1830, c. 85, p. 219; Pol. C. 8 4468,

)

L% L




Item Ne, &3

{alifornias Laws 18731 - 1874
contained Amendmgnts th tha
Civil Code

Sect. 123 of these Amendments ie worded as follows:
Title V of Part II of Div, Il on powers of the Civil Faﬁifneﬁhracd 1]
sections of said Code from B7E - 946 inclusively is repealed, The

number 946 is obviously an arrer for 940 ae the Powars chaptex
uever {ncluded aay scctians numhared 94l to %46.

This statnte wsq appraved April 32, 1874, and became effective July Ist, 1874.




Icem Mo, B
Cal. Civ. Code B 1060, enscted by Cal, Lawe, 1963 ¢. 318
§ 1060, Release of powss: extent; deiivery of releare; validation

. 1. Aay power, which iz exercisable by deed. by will, by desd o 9111, or
otherwise, vhather genaral or specisl, other than s power in frust which is
" imperative, is ralsassble, sither with or without coneideration, by writteu .
instrument signed by the donse snd delivered am harsinafter 92091634 ualuts
‘the instrument ctsating tha power wrovides othirvissa.

2. A power which ls relssssble way be relassed with respect to the whole
or eny part of the property subject to euch power and may aleo be released
iz such manner as to veduce or limit the percons or objecte, or classes of
persons or objects, in whose favor such powers weuld othervise be sxercis~
able, No ralesse of a powsr shall be desmed to maka imperactive s power vhich
was not imperative pricr to such relsess, unlees the fastrusent of telsase
a:pransly 20 provides.

3. Such relesss n&y be delivered to any of tha folluwing'

{a) Any peraon specified for such purpose in the instrument crilting
the power.

{b) Any trustsse 6f the property to which the pover relates,

(¢} Any person; other than the donas, whe could be advarsely lffecttd
by av axercise of the powar.

{d} The county recordsr of ths county in which the donss rtlidﬂs or
hag & plsce of businass., or 1o which the dueed, will or other
Ingtrument creating the power 1s filed, and from the time of
filing the same for record, netice is imparted to all persons
of the contente thersef.

4. ALl releases herstofore made which substantially coaply with the
foregeing requiremsnte sre heveby validated. Ths ensctwent of this ssction

shall not Lampair, nor de comstrued to impair, the valldity of say r&la:ae
harmtn‘ort madE.

ffﬁi
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iten No. <77 25
Califoriaia Provats Cods
£ 120. Devise of Land. -

A devime of land convevs sll the estate of the testator therein which
he could lawfully devise, uniess it clearly appears Ly the will that he
intended to convey 4 iess astate.

- - Tails sectico was derived from the Statutes of 1850, Chap. 72, p. 179,
Sect. 21. o '

-l 125, Disposition of all real or pereonal praﬁatty; property included

A devise or bequest of sll the teststor's resl or personal property, in
express teras, or in any othex terms Jdameting hie intent to dispose of all
- hie real or parsonal propercty, pesses all che resl or personal property
"which he was entitled to dispose of by will at the time of his death,
including property embraced in a power to devise.

" This provision was suhataa:ially darived fran Calif. Statutes of 1850,
Chap‘ 74, Ssct. 22.

i




Ltem Moo kA

Czl. Rev. and Taxzacion Code HB 13691-13697
enscted by Cal. Laws h?ﬁﬁ; C.1070
B 13691, charitabia benerictiary .
"Charitable benaeficiary”, eu used ia this article, means a transierss of
property which iw within the exemption specified in Article 3 (commenciag
with Section 13841) of Chapter 5 of this vert. '

8 13692, Genarel power of avwointaent . ,

- "General power of appcilnrment” means a power which is exercisable ia favor
of the decadent, his estate, him creditors, or the craditors of his estate,
provided that the following shall ao: be deemud to be gensrsi povera of
sppoiatment; ' ,

(8) & power to consuue, invade, or 8PPrepTiate property for the bendfie
of the decedent which is Limited by an ascertainable standerd relating
%o the healch, education, susport or maintenance of the dacedent.

{b} A power not sxerclsubie by the dacadent except in conmjunction with
the creater of the pewer.

{¢} A power not exercisabie by the deccdent excepl Lin comnjunction with
& pereon having & subatanrial interest in the property subiect ta the
power, wiich iz adverae Lo exercise of the power in faver of the decedent,
For the purposes of this gub-section a parson who, after the death of the
decedenc, may ba poszessed of a power of appointment {(with respact to
the propercy subiect to the decedent’s pover) which he may exercise in
his own favor shail be desred 28 waving an {ntersst in the property and
such intersst shall be deemead adversze to such sxerciss of the decedant ‘s
power. i : :
If the power is exercisavle by the decedent only in conjunction with another
person and if after the spplication of vubdivieions (b} and {c) the pover
is 8 general power of ppoiniwent and ig exercisable in favoyr of suck sther
person, such power shall be deemed 8 gensral power of appointment enly in
regpect of o fractioral part of the property subiect te such powar,. such
pRrt to be determined by dividing the walue cf such property by the nuabaex
of persons (includimy the decedent) in faver of whem such power is
exercisable, ,

For puvposes of subdivisions (b} and (¢} of thié saction, & power shall be
deemed to be exercisabie in fzvor of a person 1f it is exercisable in favor
of such person, his ¢stare, his creditors or the creditore of bis estate.

B 13693, Limired powsr of appointment
"Limited power of appoiutwent" wmsans s power which does not qualify under
the preacading seciion sz & ganeral powver of sppoinmtment.

B 12694, Disposition of proverty before or after 5 .00, June 25, 1935
Excepe as otherwise provided in this article, a gift of a general or limited
power if eppoimtment made in conjunction with a disposition of proparty
otherwlse esubjert re this part sffecied before or after 5 p.m. of June 25,




4

1935, is 8 truamfe: subiner ve chis csrs frem the gonoy te she donee at the
date of the dorpr's deais, oottt Rhat if a power of appointuent over &0y
portion ov all of the duvey’s hei? istsrvest in LuBuuni by property ig o given
Lo the douor's spousée, The ve'up of any interest, olhey then the pOWEr
itsels, guwen the dones in such properly sublaci 1o such power, up to but
ot exceeding the veave of o Life csisie therrin of the donee, iz not
subiect to uhvim pari. '

by
h
[ o

8§ 13695. Disposition of property vefore 5 pota,, Jupe 23, 183%, bur limited
power exareised ctharearter _ .
Where & limited power of appointeent givea in cenjunciion with a disposition
of properiy effecied hefore 5 p.m. 6f Jume 25, 1935, by a donor who died
TiPT to thai dete, 19 exercimad »fer Lher dute by the douge, the exercise

‘of thy pover i # Lrans“sr subiect to this part fiom the dones to the
PETROR sppointed &t the tlme of the exercise, &s though the property to
which vre power relates balongaed cbgolutely to the donea and fis traasferred
by him by will. '

§ 13696, Genaral powrer ot exarcized at time ¢F decedent's death
If at the time of his dearh a decedent nas a general power of gppointment
with respecs Lo property, the exercise of the power ia sublect to this
Part #s a trenefar ¢f The property from the decedent to the parson o whon
the property ia sppointed and the decedent’s failure to exevciase the
power is subject to this psrt me s transfer of the proverty from the
decsdent to the pervon te whom the properiy¥ passes by virtue of the non
exercise of the power. For purposes of this eection, the pover af
appointmant shail ba considersd to exist on the date of the decedent's
death even though the éxercise of the pover ig subjesl to a precedent
glving o nolice or even though the zxercise of the power takea effect
only on the expiraiion of a stated peviod after its «XzTrcise, whether or
Rot on or Lefore the date of the decedent’s desth motice hae Seen given
Or the powiy ha® been exarclaed.

B 13697, xercics or relesse by doevedent during lifetime of pever with respect
' to progeriy wbich, but jor such axercise or roelease, would be sublect
0 Tax under sectipn 135496 : ,

The exercise or reieass by the dececwnt duking nis Lifetime of a paver with
Tespeli Lo proparly which, but For such exercice or velesse would be subject
Lo tax by virzue of the praceding seciien, i3 a Lransisr gubject to this
PATT 1§ the waeroiss or ralesss ia of such a asture thas Lf 1t were a
tracsfer of proparty cwned by the decedsnt 8Lch tranater would be subject
o this pars wnder Acticla I of Chapier 4 of this part. & Jisclalmer or
reaunciaticn of Sucs & pewer of appointment shall nul he deemed a relesss
of guch power.

The iapse of a power of appeintment during the 1ife of the individusl
possessing the power shall be considered & relsase of such power. The
Freceding senience shall apply with respect To the Lapae of powars during
&Iy CAlsncur year oely 5 the extent tka: tha property, which could have
been appointed Ly exercies of such lapged powers, excszaded in value, at
the tima of such lapse, i grester of the follaving amcunte:

S
T .
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L ; 5 oemt cwmem (ERSOOT. o
{a) Five thouzard Col.acs ($h000), or

(b} Five percznt of the agpregate valus, at the time of such
iapse, of tha sesels oul of whioh, or he sroceeds of which.
at the exercise of the lapsed powsrs vould have been satisfied.

I8 13698-1370) deal with dispogiticny flavolving both powers of appuintsent and
charities,}
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CPOWERS OF APPOYINTMENT
Introductory note - -

TOPIC 1. DEFINITIGNS

Definition--Power of appointment

_Qefinifiona-uﬁonnr, denze, objects, sppolatees, tskers in default,

property coversd by a pover, ownec interest
Befinitions--Gensgral power, spacial power
Definitiong~-Teatawentasy power-—Power presEﬂtly exercisable
Definitiﬁns—»ﬁgpoiatmﬂnc—*ﬁnycint

TOPIC 2, CREATION OF POWERS -

intent ta create s powar
Scope of the donee's discretion
Powera appendani excluded

TOPIC 3. CREDITORS, SPOUSES, TAKATION
Intraductary nate

Credicers cf the denee-Speclal power

Creditors of the donee--Ceneral power not treiated by donee and
not exexcised.

Creditors of the donee--Where gnvee creates trust with Jife es-
tate and genaral sower in himsel

Creditors of the doneg~-General gawar exercised %y will

_ Creditors of the denee——General power guerclsed inter vivos

Creditorvs of the donee--Abllity to sequire the power-—-Bank-
Tuptey

- Spouse of the donee

Construction of succession and 23t dze tax statutes
TOPIC 4. RELEASE OF DOVERS AWD KELATED HATTERS

introductary nots

Release oi general nowers

deleage of special powers by the donea
What constitutes releaae of 2 releasasble powet

 Rewvocatlon and azssent by the donor

Whether objects can relinguist snd tranafer expectant appointiva
interesta

n
AR



e
a

TOFPIC 5. CONTRACYS TO APPOINT

339. Powers presently exsrcisabie
34C. ' - Power not preseéntly enercisable’ -

TOPIC &, THE DONFE®S INTENT TO ARSOINT

Imtroductory noke

341, Blanker eppointuents : :
342, CAppoiniment by grant or devise of property covered by 4 power
343, : Appeintment by peeunlary legacy or reslduary cleusse

344, Testamentary exercise of after-acquired powirs

TOPIC 7. EFFECTIVENESS OF APPOINTMENTS

345, - Capacity of the donee to appoint or release
346, © Formal regulsifes cof an appointment
347, . Sufficiency of appointments defective with reapect to formaiities
348, Attempted appolontment before creation of power ‘
3449, : Appointments to deceased pevsons where lapse statute 13 not
_ operative : ' '
- 350, Cperation of lapse statutes with reference to appointments
351. Arzempts to benefir mwu-objecis of specisl powers—-Direct
‘ ‘ appointment to non-oblect
352, Attempts to benefit nom-chbjecrs of special powers-——Appointuent
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, - abject o
353. -Atrempes to beneflf nown-objects of gpaclal powera-—-Appointment

to ebject in considevation cof benefit conferred upon or
promlasad to 2 nop-abject

354. ttempts te beznefit non-obiects of apecisi powers--Appeintment
Ly object for purpose of bensfiting non-obiect _

55, Attempis Lo benefit non-objecis of svecial powers—~Fliuclaries
and purcnasers without notice

356. Permigsible types of appointments usndey a gensral power

357. Exercize of a peneral power by creation of a pew power

358, Permisgible fypes of &ppointments wager a gpecial power

359, Exercise of a apeclal power by creation of 2 new pawer

360.  Whether = power is exclusive or pou-exclusive

361. Exercigse of pon-exclusive powers

362, Wnether ineffectiveness of part of appointment causes other
parts te fail

363, “Allocation of property appointed under a general power to
varjous digpositions of the donee and to creditors .

364, : Allocarion of progerty appointed under a epecial power to
varlous dispasitions of the dones o .

363, Consequences of an inaffective appointaent
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IOPIC B, REVGLATION OF APPOINTMENTS
Revocation of sppointwments
TOPIL %, GIFYS N DRFAULY OF APPOIRTMENT

Dleposition of wnappointed properiy whare theve is npo specific
pift in default of appoingment '

Digpeeition of unappointezd propexty to taker in defsult who has
received & pertial appointment

Appointments Lo tekers fn default
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, Wisconsin Statutes Sections 232.0) and fnllowing enacted by ﬁiaconsin,Laws of 1965
Chapter 52

232151' Definitiona
"As. used in this chapter, unlees the cun;é#t indicates btheﬁwise:

(1) "Power™ means & power of appoimiment over legal or equitable interests
‘in real or persenal property. A power of appointment is & power created or
‘reserved by a person having property subject te his disposition which ensbies:
the donee of the power to deaignate, within such limits as may be preecribed,
the transfereses of the property or the shares or the interests in which ft shlll
‘be recelved; 1t does not include a rower of sale. a power of attorney, a pounr
Of revocar.on or a power &:rcisable by a trustec or othex ftducx:ry in his .
: fiduciary capacity. : : . L e

{2) “Domot” means the person who creates or reserves ths“pofgr;lﬂﬁﬂcneeurv'
meens the person in whom the power is created or reservad and “appointes”
lnans the person to whom an interest ts appointed. '

, (3 Creating iastrument” means the deed, will. trust agrelnant or othar
documeat which creates or reserves ‘the power,

{4} "General pover” mesne a power exarcisable in fnvor of the donee, hil Ce
. estate, hies creditors or the creditors of his estate, wheiher or not ic is
- exercisable in favor of others. A power to appeint to any perscn OT & powRr
which is not expressly restricted as to appointees may be exercised in favor -
'of the donee or his creditors if exercisable during lifetime, and in favor .
of the donee's eatate or the creditors of his estate if exercisable by vill. o

(5) "Special power” means a power exercissble only in.fsv0: of one or more
perscns not including thé donee, his estate, his creditors or the creditoxs of =
_his estate and, when exercisable in faver of a class, g0 limited in size by
description of the class that in the event of nonexercise of the power & court c&n
"make distribution to persons within the class {f the donor has failed to. providu
for this. contingency. S

(6} "anlnsa*fied power’' means a power which iﬂ neither a ganeral pcwtr noT -
a-ppecial power g8 defined in this section. o R

'232.03 Mantfestation of intent Lo exercise powers

_ {1} If the donor has exp;xuitly directed that no ina:runent shall be effectivt
to exercise the power unless the imstrument containg a reference to the specific
power, in order to exercise effectively such & power the donee's instrument wuat -

contain & specific reference to the power or the <reating instrument and expraasly

-manifest an intent to exercise the pever or tranafer the property covered by the-

- power. -




- (2) In the case of other powuvs, an instrient manifests an intent to
exercige the power if the instrument purports to transfer an iloterest in the -
appointive properiy which ihe donee woulo have nc power Lo transfer ekcept by
virtue of the power, aven though the power L@ not recited or referred to in the
ingtrument, or if the instrument either expregsly or by neceasary implication
from its wording Interpreted im light of the circumstances surrounding ite
drafting and execution manifests an iatent to exercise the power. If there is
‘a general power exerciseble Ly will with no gift in defaslt in the creating
inetrument & residuary clause or cther gﬁneral language in the donee's will
purperting to dispose of zll of the donee's estate or Property operstes to
exercise the power im faver of the donee’s estate, but in all other cases such
8 clause or language dras ~ot in iteelf manifeet an inteat to exarcise a peuer
exercilable by will, - :

232;05' Exercise of powers

{1) Capacity to exercise power. 4 power can be exercisad ouly by a ptrann o
whe would have the capahitr to uransfer *he property covered by the power.

(2) Kind of instrument and formalities of execution. A douee can exercise
a power only by an instrument which mests the intent of the donor as to kimd . - .
of inatrument and formalitiss of execution, If the power is sxercisable by '
‘will, this means a will execut=c with the formalitles necessary for s valid will.
If the power is exercisable by decd, this means a written instrument signed by
the donee under seai. A& written instrument signed by the donee is sufficiemt
1f the donor so directs or if ke fails to indicate a deed or will, but Lf the
power is to appoint legal interests in land, it cen be exerciged only byvnn S
instrument executed with sufficient formalities to pass legal title,

{3) GConsent of third persang., When the consent ui the denor or of any
other person is reguired by the donor for the exercize of a power, such consent
must be expressed in the instrument exercising the power or in a separate written
inetrument, signed in either case by the persons whose consent is required. If
any person whvse consent is requirved dies 4r becomes legally incapable of con-
senting, the power may be exercised by the donee without the conment of that
perscn unlesa the doner has asanlfesced a cancrary intent in the instrument
creating the power.

{4} Power vested in 2 ot wora Gonees. Unless the dogor manifests s contrary
intent, when z power is vesied iu 2 or mor2 psrsons, all must wnite in its exer-
-cise, but if one vr mere of Lhe dunees dies, becomes incapable of exercising the
power orx rencunces or réleases ihe power, thes power mey be exercised by the others.

- 232,07 -Powers to be consityued as exclusive

The denee of any power may appoint tne whole or any part of the appointive
assets t& any oneg or wore of the permiszible appointees and exclude others,
except to the extent that tae Jdonst specifies either a minimum share or amount
to be appointed to each gormissible appointee or to designste appointees, or &
mexinun share or amount agpointable ts acy one or wore appointees. -
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232,45 ”Disposition wheti apecial power ig uneiéfciaed

L 1f the donee of a special power fsiis to axarcise effecttvcly the power, the
_ 1nterestl which might have been appointed under the power pass:

(1) If the creaxing instrument cant:iuz an txpreﬂs gifec in dgfault then 1n
.raccurdtnee with the terms of such gift,

(2) 1f :he cxe&ting instrument cantains 7o express gift in default anﬂ does
not clearly imdicate thai the permissible appointees are to take only if the donas
_axercisas ‘the power, ‘then to the paruinsible appoiciess equ&lly, but if the powar: '?j
'is to sppoint ameng a class such as "relatives.," "iazsue" or "hairs,” them to e
. those persons whe would have tak&n had there been an expreta gift to the dasctiheﬁ
-clasa, or , :

{3} If the creating instrument contains no axpress gife “in default and eltltly :
indicaces that the- pernisaible appointees are to take only 1{f the donee exercises 5
the power, then by reversion to the donor -or his sastate. But if the creeting
inatrument expressly states that there is no reversaion in the dotioy, then smoy |
‘language in the creating iustrument indicating or stating that the permissible

. appelntees sre to take ouly LIf the donee exercises the powver is: to be diuregardad
‘sn& the ioterasts shall pass In accordance with sub. (2).

',232.17 =Rights of cruditoru qf the donee -

C:i ' (1) General pelicy. If the donee has either a general powar or an unclassi-

- fied power which is unlimited as 1o permimsible appointees except for exclusion i
of the donee, bis estete, his creditors and the creditors of his estate, or a sub- - |
stantlally similar exclusion, any interest which the donee has power to appoint
or has appeinted is to ba treated as property of the donee for purposes of :ltis*

fying claime of his crsditors, a3 provided-in this section. :

: (2) TDuring lifetime of the domee. 1f the donee has an unexercised powar of
. the kinds specified in sub. (1), and he can presently exercise such & power, any S
creditor of the donee nay by appropriate proceedings reach #2y {(nterest vhich o
 the dones could appoint, to the extent that the dones's individual assets are ,'g
ingufficient to satisfy the creditor’s claim. Such an interest is to be treated - ?
as property of the donee within ch. 273. If the donee has exercised such.a. pﬂhtf
- the creditor can reach the appointed interests to the same extant that under -
. the law relating to fraudulenmt conveyances he could reach property which the
donee has owned and rransferred.

{3) At death of the domze. Lf the donee has sf che timﬂ of his death a pover
‘of the kinds specified in sub, (1), whether or not he sxerclses the power, any
- creditor of the donew maw reech any :interest which the donee could have appointed
_ or has appointed, to the ‘extent thet the clafm of the creditor ham been filed and
* allowed in the donee's estate but not paid because the assate of the estate are
insufficient. '




."_'\

“the donee for the benefit of his crecitoes, the assign
P

.
b

{4} Assigoment for benefit of creditors. Under g general aselgnment by
se may exercise any right

“
k3
P

which & creditor of the fonee wouid have under aub.
{5) Third parties in zood Faitn protected. fny persasn atling without actual
notice of claivs of crecitors under tuls ssction incurs no iiabllity to such
creditors in transferring property vhich is sudjacl 1o & power OF which hasg
been appeinted; and & purchaser without aetual notice and for a veluable con-
giderstion of sny incevsst in property, legal nr equliadle, takez such interest
fres of any rights which e cxedictor of the donee might have undey this sectiom,

232.19 Matters poverned by cowmon law

As to all mattsre within the scope of rhese secticns of ch., 237 [Stats, 1963]
which have been vepealed, and not within this chapter ov any other spplicable
statute, the common Law is o govern. This section 18 not intanded to Teatrict
in any manter the meaning of any ercvieion of this chapler ox acy otber applicable
statute.
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