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Memorandum 67-5%

Subject: Study 63 - Evidence Code

Attached as Exhibit T (pink) is an article by Justice Molinari
concerning the presumptions provisions of the Evidence Code,

I am sure you will find the article of interest. However, the
article suggests no changes in the new code. Perhaps the article
would motivate the Commission to give o higher priority to its task
of classifying the presumptions in the various California codes.

We have completed work on the Agricultural Code and the Commercial
Code., Jon Smock is doing a research study on the Business and
Professijons Code and the Code of Civil Procedure. We anticipate
that we will submit recormendations on those codes to the 1969

legislative session.

Respectfully submitted,

John H. DeMoully
Executive Secretary




Memorandum 67-54

FXHIBIT I

THE PRESUMPTION TAKES ON
A NEW LOOK IN CALIFORNIA

By Hon, JouN B. MoLiyart*

The long awaited demise of the presumtion-is-evidence doctrine in Cali-
fornia has finally taken place, not by judicial fiat, as hoped for by Justice
Traynor in Speck v. Sarver,! but by legislative elimination resulting from
the adoption of the Evidence Code which became effective on January 1,
19677 This new ¢ode recommended to the Legislature by the California
Law Revision Commission diifers substantially from the Uniform Rules
of Evidence,® the adoption of which it was initially authorized to con-
sider,* and brings about important. changes in existing California law.
Among these is the Code’s significant and novel treatment of presumptions.
These changes can best be appreciated by a consideration of the nature
and function of the presumption in California under prior law.

PROLOGUE

Courts and writers are in general agreement that a presumption is an as-
sumption of {act that a rule of law requires to be assumed when some other
{act is established. They also seem to agree that the presumption is a pro-
cedural device for the fair apportionment beiween the litigants of the
burden of going forward with the evidence, that is, that whex a party bas
a presumption in his favor, such presumption may establish a prima facie
case or prima facie proof of a4 material issue requiring his adversary to
introduce evidence in order to aveoid the risk of a directed verdict or a
peremptory finding against him on a material issue of fact. The courts and
writers, however, reach a parting of the ways as to the nature of the show-
ing required to overcome a rebuttable presumption. Some contend that
such a presumption disappears upen the introduction of evidence suffi-
cient to sustain a finding of the nonexistence of the presumed fact;® others

* A B, Univemity of San Franciscs, 1931; LL.B. Untversity of San Francisco, 1933; LLI.
Lincoln University, 1065, Presiding Justice, Caiifornia District Court of Appeal, First Ap-
pellate DHstrict, Division Oroe. Justics Molinari was a member of the Calfornia Judidal Coun-
dl from 1463 1o 1967 and served as Cheirman of the Council's Special Sebcomimitiee on the
rew California Evidence Code.

120 Cal2d S5, 123 P.2d 16 {1942).

J CAL. EVTD. COBE §12,

3 Promulgated by the National Conference of Commissioners on Uniform Laws in 1983,

4 Azs. Con. Res,, Cal. Stats. 1956, ch. 42 at 263, :

B Casca cited 22 ©.3. 156, n. 34; IX WIGMORE, ZVIDENCE §2491 (34 ed. 1940); 1 yooees, ZVI-
nERCE §32 (2d ed. 1908); and Spock v, Sarver, 20 Calld 585, 592, 138 P.2d 16, 20 (1942).
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that it endures until the trier of fact is persuaded as to the nonexistence of
the presumed fact.” California law, heretofore gravitating towards the
latter theory, lengthened the life of the presumption so thqt it almost
always endured until the final decision in the case, This resuited from the
long~estabhshcd rule in this state, reaffirmed in Smellic v. Southern Pacific
Co.," and thereafter followed by the California Supreme Court® that a
presumptlon was to be regarded as evidence to be weighed with all other
evidence in the case.. Accordingly, under prior Cahfomn law, presump-
tions did not merely affect the burden of going forward with the evidence,
but they constituted independent evidence to be weighed against other
evidence. The rationale underlying this rule was that it was dictated by
statutory classification and description.® Thus came into being the “Pre-
sumpticn-Is-Evidence” doctrine in Callforma

THE PRESUMPTION-IS-EVIDENCE DOCTRINE

In his dissenting opinions in Speck v, Server™® and Scott v. Burke,* Justice
Traynor took up the cudgels on the side of those who contended that the
then California rule that presumptions may be weighed as evidence was
unrealistic and 2 source of confusion.’? Artn:ulaung persuasively the mis-
chievous consequences and the prejudicial results:of the presumption-is-
evidence doctrine which he termed a “judge-made-rule,” Justice Traynor

8 0'Dea v. Amodeo, 118 Conn. 58, 176 A. 485 (1934) ; Clark v, Diefendord, 109 Conn. 507,
147 A33 (1929); Beggs v. Mctropolitan Life Ins. Co., 719 Iowa 24, 257 N.W. 445 (1034);
Gillett v. Michigan Uniited Traction Co., 205 Mich. 410, 173 NW. 526 {1919); Klunk v.
Hocking Valley Ry. Co,, 74 Chio St 125, 77 N.E. 752 {1906); and ser Morgan, Fustructing
the Jury Upon Presumptions and Burden of Proof, AT Baav. 1. sev, 5¢ (16323 ; McBaine,
Presumptions, Are They Evidence?, 26 eaLtr. & Ruv. 519, 533 (1938); Speck v. Sarver, 20
Cal.zd 535, 592-3, 173 P.2d 16, 20~33 {1942).

T 282 Cal. 540, 549-55, 299 Pac, 529, 532-535 (1931),

8 People v. Chamberlnin, 7 Cal2d 287, 260, (0 P.2d 299, 300 {1936} ; Westberg v. Willde,
14 Cal.2d 360, 368, 94 P.2d 590, 593 {1939} ; Speck v. Sarver, 20 Cal.2d 583, 587, 128 P.2d 16,
17 {1942); Wolstenholme v. City of Oukland, 54 Calad 48, 53, 351 P.2d 321, 323-4, 4
CalRBptr, 153, 155-6 (1960} ; Scott v, Burke, 39 Cal.2d 388, 39495, 247 P.2d 313, 316-317
{19523 ; Pzople v, Stcve:nsan 5& Calad 794, 796, 376 Pad 295, 298, 26 Cal.Rpte. 297, 298
{18623,

9See car. covE cav. Peoc. §E1832, 1957, 1961, 1963 (1), (4), 2081 {2); Ser Smellie v
Southern Pacific Co,, 212 Cal, 540, 55152, 299 Pac. 529, 533-534 (1931} ; Sceit v. Burke, 39
Cal.zd 388, 354-95, 247 P.2d 313, 336~317 {1952); Speck v, Sarver, 20 Caljd 585, 5%4, 128
P.2d 16, 21 {1042); WITSsIN, CALIFORNIA EVIDENCE 83, 122 (Id ed. 2966); McBaine, SUHra
note & at 55781,

18 20 Cal.2d 585, 500, 128 P.2d 16, 19 {1942),

139 Cal.2d 388, 402, 247 P.2d 213, 32Y £19s2).

22 For criticisms of the prior California view, see: 31 CALF. L. REV. 135, 108 [1942); 31
CALTE. X. REV. 316 (1943); 25 carre, L. REV. 514 (1938) ; 20 CaLIF, 3. REV. 180 {1231}; 18 caxxr.
L REy. 415 (1930} ; 13 CALiF. L. REV. 472 (1925); 16 50. CAL. L. REv, 745 {1943} I STAN. L. REV.
559 (1950} ; 4 BasTINCS L. 7. 124, 134 {1953); 2 D.OTA L. 2EV, 23 (1954).
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urged its repudiation by the courts rather than by the Legislature because
“it involves . . . technical questmns of procedure that are peculiarly within
the province of courts.” *?

In Speck, Justice Traynor painted out the impossibility of proving the
nonexistence of the fact presumed when the jury was free to regard the
presumption as superior to any proof against it. His thesis was that it was
mentally impossible for 2 jury to weigh a presumption as evidence because
of the mental gymuastics invoived in weighing “a rule of law on the one
hand against physical ohjects and personal abservations on the other in
order to determine which would more probably establish the existence or
nonexistence of a fact.™

The criticisms of the presumption-is-evidence doctrine generally falt
into two categories. The first is that a litigant cannot, generally speaking,
be granted a nonsuit or 2 directed verdict by producing evidence contrary
to the presumed fact.”® The raticnale forming the basis of this general rule
is that a presumpticn is not dispelied as a matter of law by evidence pro-
duced by the opponent, even when that evidence is s¢ strong that no rea-
sonable man could find, from all the evidence in the case, that the pre-
sumed fact exists, because, since 2 presumption is treated as evidence, it
raises a conflict with the opponent’s contrary eviderce requiring that such
evidence be disregarded under the rule applicable to peremptory rulings.™®
The general rule, however, was subject to certain exceptions and qualifica-

12 §peck v. Satver, 20 Cat.ad 585, 598, 129 P.2d 16, 23 {1942),

1£In support of his thesis Justice Traynor sisted furiher ss follows: “The burden of
proof may well be impossible for a Hiuzant to sustain if & presumption is applied as evidence
against hima, e must, under such a rule, csiablish the cxistence of cortain fasts by a pre-
ponderance of the probabilities, while a prestmypiion persists that these facts do not exist and
the jury is free to weiph this presumption as evidence upon which to Gind that the facts do
not exist despite physical evidence that they do.

Even when & presumption treated ns evidence is applied in faver of the party with the
burden of proof; the results are incongruous. The other liligant is in cffect informed hy the
tourt ihat his opponcat has the burden of proving the facts by the preponderance of the
Probabilities but there is a presumption that the facts thes to be proved are true, and the
Jury is free 1o find on the besis of this presamption lhat the facts do cxist despite physical
evidence thut they do not” 20 Cab.2d &t 594, 128 P.2d at 21,

16 Smetiic v, Southern Facific Co., 212 Cal. 540, 20% Pac. 526 (1931).

18T a jury trisl, a nansuit or dirccied verdict may be granted eoly when—disregarding
eonflicting evidenee and mvieg U9 plaintifits evidence abl the value to which it is legally cne
titled, and indulging in every legitinate inforence which may be drawn from that cvidence—
the result is o dettrmination that there is no avidence of sufficient substapdality to support
a verdict in faver of the plaindifl. Seneris v, Fzas, 45 Caizd Bil, 521, 291 P.2d 018, 921
{1955} ; Estate of Lances, 216 Cal 397, 400, 14 P.2d 763 (1932); 2 WITRIN, CAYTPORNIA PROCE-
oURk, Triel $5125-27 (1934) and coses cited therein; cAL. codE crv, Tmoc. §§581{¢), £29-30.
In trinks by the court, the judge weighs the evidence where s motion for notsuil is made.
CAL. CODE CIv. vroc, §631.8; 2 WITRIN, CALIFORNIA FROCENURE, Fricf, §8123, 127(b) (Supp.
1965},
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tions, which added further difficulty and confusion in determining whether
a presumption should be weighed with other evidence or whether it was
dispelled as a matter of law. Thus, a presumed fact was dispelled as a
matter of law where it was wholly irreconcilable with the uncontradicted
testimony of the party relying on it or of such party’s own witnesses.?’
However, where the testimony of the party relying on the presumption or
of his witnesses was the product of mistike or inadvertence, such testi-
mony did not operate to dizpel the presumption." Another recognized
exception to the general rule was that which came into play where the
evidence of the opposite party was absolutely conclusive, as, for example,
where the presumption of death of a person who has not been heard from
in seven years™ was dispelled by the production of the missing person in
court.®

The second area of criticism of the presumption-is-cvidence doctrine is
that Instructions on the doctrine have a tendency to confuse and mislead
the jury. Under the prior practice, the trial judge instructed the jury as to
the definition of a presumption; advised them of the presumptions that
may haye arisen in the case; instructed them that unless a presumption is
declared by law to be conclusive, it may be controverted by other evidence,
but that if it is not controverted, the jury is.beund to find in accordance
with the presumption; and charged them that the fact that a presumption
arises is not to be taken by them to mean a change in the burden of proof.
As noted by Justice Traynar, in Speck, such instructions require the
exercise on the-part of the jury of “mental gymnastics” invelving the
weighing of a rule of law against physical ebjects and personal observa-
tion* Dean Prosser, quoting an unidentified English judge, puts the dif-
ficulty of weighing tangible evidence against the fictional evidence pre-
sented in the form of a presumption thusly: A rule of law “can no more
be balanced against evidence “than ten pounds of sugar can be weighed
against half-past two in the afternoon,’ 7 #

¥ Leonard v, Watsonville Comm, Hosp,, 47 Cal2d 509, 517, 505 P.2d 36, 41 {1956) ; Mnr
Shee v. Maryland Assur, Corp., 168 Cal. 1, 5, 210 Pac, 269, 275 (1922).

18 See Mar Shee v, Muaryland Assur. Corp, 190 Cal. 1, 210 Pac. 269 { 15922} ; Leonard v,
Watsonville Comen. Hasp., 47 Cal2d 509, 517 n.4, 305 P.2d 36, 41 1.4 (19563,

1} eAL, CODE CIV. Paos. §196342).

# See Engstrom v. Auburn Auto Sales Corp., 11 Calzd 64, 70, 77 P2d 1059, 1063 (1938) ;
Smeliie v. Southern Padfic Co, 212 Cal. 540, 552, 290 Pac 519, $33 {1931); Leonard v.
Watsonville Comm. Mosp., 47 Cal.2d S04, 305 P.2d 36 (195483,

21 Sec B.AJL, Inst. Mo, 27 {Supp, 1964}, caL. cove cIv. Froc, £1961 provides as follows:
“A presumption {untess declared by law to be conclusive) may be controverted by oiber
evidence, direct or indireel: but anless so controveried the jury are bound to find aceording
to the presamgtion.

¥ Speek v, Sarver, 70 Cal.zd 585, 594, 138 P.2d 16, 21 £1942).

3 Praszer, Res Ispa Loguitar in Califorsiz, 37 catzw. L. zEv, 183, 225 {194%),
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The difiiculty expericnced by a jury in weighing concrete evidence
against evidence of a fictional nature under prior law was transcended
when it was called upon to tax its mental processes in attempting to weigh
on o{ law against another rule of law. Thus, since neither a rebuttable
presumplion nor an inference was to be accorded greater weight by the
tricr of facts than was the other, the jury was subjected to the almost im-
- possible task of determining whether greater weight should be given to
the res ipsa loguitur inference or to the presurptions of innocence and due
care which conflict with such inference™

The apex of the difficulty confronting the trier of fact was eminently
demonstrated under the subject doctrine where the plaintiff and defend-
ant each invoked some presumption in his favor on the same issue. In such
a situation, by what mental process was the jury to determine whether 2
rehuttable presumption was controverted by anether rebuttable presump-
tion? It is readily apparent that in the battle between the two presumptions
the jury was placed in an impossible impasse. Thus, the jury could be
called upon to weigh the presumption of innocence (Cal. Pen. Code §1102;
Cal. Code Civ. Proc. §1963 (1)} against the presumption of undue influ-
ence by a trustee {Cal. Civ. Code §2235); or it could be required, where
the validity of a second marriage was attacked by evidence of a prior
marriage, and there is no direct evidence of death ar divorce terminating
the prior marriage, to weigh the presumption that the status created by the
prior marriage continues {Cal. Code Civ. Proc. §1963°(1)).

Under the Uniform Rules of Evidence, 2 crutch is given the jury to lead
it out of its impasse in the form of an application of the principle that the
presumption shall be applied which is founded on the “weightier consider-
ations of policy and logic,” and that if there is no such preponderance
both presumptions shall be disregarded.” While no such principle appeared
to be applicable in California under the prior law because of the “presump-
tion-is-evidence doctrine,” which seemed to require the weighing of one
presumption against another, the courts were compelled to resolve the
irreconcilable conflict in cases dealing with particular presumptions. Ac-
cordingly, in People v. Hewlett® the conflict between the presumption of
innocence and the presumption of undue influcnce by a trustee was re-
solved on the basis that “a presumption tending to show guilt, wken con-
nected with other facts, may outweigh in the jury’s mind, the presumption

24 Seott v. Burke, 59 Calid 388, 397-99, 247 P.2d 313, 33820 (1952}

28 Ser Poople v. Hewlett, 108 Cal.App.2d 358, 36674, 239 P.2d 150, 154~160 (1951},

26 Uniform Role 15 and Comment; WITK, CALIFORNIY EVIDENCE §108 at 12627 (24 ed.
1966) ; e also 45 wany. L. REV. 932 {1931); 2 TCLAL. 2EY. 79 (1954); MC OORMICK, LAW
OF EVIDENCE GSZ (1954},

37 508 Cal App.2d 358, 360-74, 235 P.2d 150, 157-160 (1951).
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of innocence.” (Emphasis added.)®™ In Ruder v. Thrasker™ the presump-
tion of Iack of consideration where a fiduciary obtains an advantage (Cal,
Civ. Code §2235) was held to prevail over the presumption of considera-
tion arising from a written instrument {Cal. Code Civ. Proc. §1963 (39))
on the rationale that the former, as a special presumption relating to a
particular subject will govern against the latter as a general presumption
applicable to the same subject.® In situations involving the validity of a
second marriage, the California courts appeared to follow a principle akin
to that of Uniform Rule 15 in apparent oppasition to the “presumption-
is-evidence” doctrine, by holding that the presumption of innocence (in
support of the validity of the second marriage) was entitled to greater
weight than the presumption that the status created by the prior marriage
continues. {Cal. Code Civ. Proc. §1963 (32).) They did so, however, upon
the basis of a derivative presumption that the prior marriage was dis-
solved by death or divoree having its foundation upon the rule that the
burden is cast upon the party asserting guilt or immorality to prove that
the first marriage had not ended before the second marriage.®

The foregoing is illustrative of the dilficulties which confronted both the
judge and jury in the problem of jury Instruction with respect to rebuttable
presumptions. Moreover, since the jury was simply toid that a presunption
is evidence and that it was bound to find in accordance with the presump-
tion if it was not controverted by other evidenge, the jury was apt to be
impressed that a presumption, which finds its basis in some underlying
legal policy of which the jury was not informed, had greater weight than
the evidence adduced against it. There was danger, furthermore, that be-
cause the presumption-is-evidence doctrine found itself the subject of such
a special instruction that the jury might reasonably tend to interpret the
instruction as giving the presumption more than the probative value to
which it was entitled. Accordingly, if the instruction was so interpreied by
the jury, it had the effect, when the presumption worked against the party
who had the burden of proof, of enlarging that party’s burden.® Finally,
1t should be pointed cut that the instructions given under prior law—since

2T Fd, a1 373, 239 P.2d 2t 150,

2857 Calzd 284,252, 368 P.2d 360, 365, 18 Cal Rptr. 738, 741 €1962).

2957 Calb.zd at 252, 368 P.2d at 365, 18 Cal. Rpte. at 741, citing CAL. CODE CIv. Proc. §1859,

3¢ See Hunter v. Hunter, 311 Cal. 261, 267, 43 Pac, 756, 757 {1896} ; Estate of Borneman,
35 Cal.App.id 455, 459, 96 P2d 182, 184 {1939); Hamburgh v. Hys, 22 CalApp.2d 508, 509,
N P.2d 301, 362 {1937); Estate of Winder, 95 CalApp.2d 78, 86, 219 P.2d 18, 25 (1950) ;
and rer People v, Burke, 43 Cal App.2d 216, 313, 110 P.2d 635, 656 £1941).

N “The burden of proof may well be impossible for a Htigant to sustain if 2 presgmpiion
is appled as evidenge against him.® Speck v. Sarver, 20 Ca)2d 585, 504, 128 P.2d 16, 21
{19423,
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they did not and could not define the quantum of preof required te dispel
the presumption—the jury was left to decide for itsel{ what such proof
should be.

THE NEW EVIDENCE CODE

Turning to the character of the presumption under the new Evidence
Code we note; initially, that 2 presumption is defined as follows: “A pre-
sumption is an assumption of fact that the law requires to be made from
another fact or group of facts found or ctherwise established in the ac-
tion3® A presumption is not evidence.” The second sentence of the defini-
tion, while strictly not defipitive, was apparenily added to make certain
the repudiation of the presumption-is-evidence doctrine.™

Under the Evidence Code, presumptions are classified as either conclu-
sive or rebuttable® This classification is the same as under prior law®
Since conclusive prestmptions are, in essence, rules of substantive law
rather than evidentiary rules, their function remains unchanged under the
Evidence Code. Tt sets forth, without Suhstami‘.rﬁ change,® the conciusive
presumptions previcusly contained in the Code of Civil Procedure, and
recognizes, also, the existence of other conclusive presumptions which
have their genesis in decisionsl or other statutory law.*” Accordingly, when
any of the conclusive presumptions provided for in the Lvidence Code,®
or otherwise declared by law to be conclusive, are establisiied in the action,
the assumption of fact required to be made by such presumption is un-
controvertible.

The significant parting of the ways between the prior law and the Evi-
dence Code is with respect to rebutiable presuraptions which the Evidence
Code classifies into two tvpes. A rebuttable presumption is no longer
evidence in the case—it is now either a presumption which affects the
burden of producing evidence or one which affects the burden of proof.®®

The presumption affecting the burden of producing evidence®™ requires
the trier of fact to assume the existence of the presumed fact until evidence

32 cat. gwiD. cobi §600{a}. This part of the definition is substantially the samg s< that
contained in fortser §1059 of the Code of Civil Procedure,

3% Sre CAL. EVIR, Cone §600, Comment.

24 pAL. 11D, CODE §601,

45 See former CAL, CODE CIV. PROC. §51061, 1962 and L0653,

A Soe Law Revisien Commission Comment to CaL. 1¥Io, OORE 5520,

7 caL. Bvig. cope £620,

ez, evio, coue §8627-624,

3 erg, Bvie, Com §601.

40 car, vy, Couk $5603 and 604, This presemption is in conformity with the theory
espoused Ly Profcssor Thayer that the only funciion of a presumption is o Ax "“the duty of
going forward with proof.” THAVER, PRELEMINARY TREATISE O EVIOENCE 313-52 (1898).
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is introduced which would support a finding of its nonexistence. If evi-
denee is intreduced sufficient to support a finding that the assumed fact
does not exist, then the presumption vanishes, and the trier of fact de-
termines the exisience or nonexistence of the presumed fact from the
evidence without regard to the presumption. If the opponent fails to meet
the burden of coming forward with suficient evidence, he loses the issue
as a matter of law and the proponent of the presumption is entitted to a
peremptory ruling that the fact assumed by the presumption exists., An
example of a presumption affecting the burden of producing evidence is
that which states that a letter correctly addressed and properly mailed is
presumed to have been received in the ordinary course of mail® If a party
proves that a letter was correctly addressed and properly mailed, the trier
of fact is required to find that the letter was received in the absence of any
believable contrary evidence, However, if the adverse party denies receipt
of the letter, the presumption is removed from the case and the trier of fact
must decide whether or not the letter was received by weighing the denial
against the inference of receipt arising from the proof of mailing,

The presumptions affecting the burden of producing evidence are spe-
cifically set out in the Lvidence Code*® These are presumptions which
were recognized as rebuttable presumptions under prior law, However,
they are not exclusive, as other presumptions affecting the burden of pro-
ducing evidence may be found in other codes and in the common law.
Whether these are to be classified as presumptigns affecting the burden of
producing evidence depends upon whether they fall under the criteria es-
tablished for such presumptions.” Some will be classified by specific stat-
ute, while others must await classification by the courts.™

The othier type of rebuttable presumption under the Evidence Code is
that affecting the burden of proaf.*® The effect of this presumption is to
impose upon the party against whom it aperates the burden of proof as to
the nonexistence of the presumed fact.*® This presumption is more endur-
ing than the presumption affecting the burden of producing evidence
because it not only shifts the burden of producing evidence upon the party
against whom it operates hut also imposes upon that party the burden of
persuasion. An example of a presumption affecting the burden of proof

1 car. gvie, cODE §641.

P oAL. EvID, CopE B§631-48,

*3 car, Evin. coon §4630 and 603, -

4 See Law Revisien Commission Commaent to GaL. s¥ID. cooE §430.
15 car, Evan, cone $60S.

18 ax, mviD, cune §O06.
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is that which states that a person who has not been heard from in seven
years is presumed dead.”” Thus, if a party suing as the beneficiary of a life
insurance policy proves that the insured has not been heard from in seven
years, the trier of fact is required o find that the insured is dead in the
absence of any believable contrary evidence. However, if the defendant
produces evidence that the insured was seen in a foreign country within
the seven-year period, such party has met the burden of producing evidence
that the insured is alive. Such evidence does not, bowever, as in the case
of a presumption which merely affects the burden of producing evidence,
remove the presutiption’ from the case. The presumption remains and
suffices to support 2 finding that the insured is dead unless such evidence
produced by the defendant satisfies the burden imposed upon him of per-
suading the trier of fact that the insured is alive, '

As in the case of presumptions affecting the burden of producing evi-
dence, certain presumptions affecting the burden of proof are set out in
the Evidence Code.*® Similarly, these presumptions were vecognized as
rebuttable presumptions under prior law. The presumptions affecting the
burden of proof listed in the Evidence Code are not exclusive, however, as
there are other statutory and common law presumptions which are rec-
ognized under existing law. Here, too, the classification will depend upon
the criteria established for presumptions affecting the burden of proof.®

POLICY PROBLEMS

Since the Evidence Code does not attempt to classify every rebuttable pre-
sumption and leaves the classification of Uiose not specifically listed to
future determination by the Legislature or the courts according to the
public policy that the respective type of rebuttable presumption is in-
tended to imiplement,™ it is chvicus that in some cases it will be difficult
to determine whether a particular presumption recognized by existing law,
but not classified, is a presumption affecting the burden of proof, or a pre-
sumption alfecting the burden of producing evidence. It is anticipated that
an atcempt will be made to achieve classification in as many instances as
possible by statutory fiat in order to obviate the judicial quandry in which
trial judges will be placed in attempiing to classify a theretofore unclas-
sified rebuttable presumption, particularly when such determination is
thrust at the judge in the heat or hurry of a trial. Since the precise stand-

17 caL. EviD, CoDE 8567,

18 car, Evip, cope §E660-668, ‘

T cax. wvib, CoDE 5660, 605. Sce Law Revision Commission Comment to $660.
# AL, xvin. cobe 8603 and 605,
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ards underlying the poliey for a particulay presumption are not definitively
delineated,™ resting as they do upon an uncertain mixture of convenience
and social policy™—and in view of the numeroys statutory and judge-made
presumptions which exist and which continue to be created, it is apparent
that the task of classification is not an casy one,

Already questions are presented, for sxample, as to the classiftcation of
the presumption of negligence arising from a violatien of statute, ordi-
hance, or regulation. Concern js also manifested as to the function of the
doctrine of res ipsa loquitur under the Evidence Code. As to the former,
pursuant to the recommendation of the Law Revision Commission to the
1967 Legisiature, a bill has been intreduced adding section 669 to the
Evidence Code, thus providing that the presumplion arising from a viela-
tion of statute is one affecting the burden of proof, and also making it elear
that there need not be a criminal sanction for the violation, in order to
bring the presumption into play.

With respect 1o res ipsa loguitur, the addition of section 646 to the
Evidence Code to clarify the manner in which the doctrine functions under
the Code has been proposed in the current session of the Legisiature upon
fecommendation of the Commission. Under the proposed statute, the doc-
trive of res ipsa loguitur is placed in the Catcgory of a presumption af-
fecting the burden of producing evidence. Accotdingly, when the plaintiff
has established the conditions giving rise to the doctrine, the jury is re.
quired to find the defendant negligent unless he comes forward with evi-
dence that would support a finding that he used due care. If the defend-
ant does come forward with such evidence, the presumptive effect of the
doctrine vanishes. The facts giving rise to the presumption remain in the
case, however, and the jury may draw the inference of negligence from
these facts unless the defendant presents such conclusive evidence as to
dispel the inference of ncgligence as a matter of law. ™ i order to assist
the jury in its facthinding function, the propaosed statute provides that the
court may, and upon request shall, instruct the Jury that the facts that
give rise to res ipsa loquitur constitute circumstantial evidence from which
the jury can infer that the defendant failed to exercise due care,

PRESUMPTIONS AND THE TWO BURDENS

Since the rebuttable presumptions under the Evidence Code are classified
as either presumptions aflecting the burden of proof or presumptions af-

51 The Evidence Code states that the respective presumpdions are “established 1o impie-
ment 1o publis policy other fhan to facilitate the determination of the particular acken in
which the presumption is applied,” cak. zvip. cope 55603, 605.

B2 See MO CORMICE, TAW gy EVMENCE §30G {1954},

52 Sre Leonard v, Watsonvilic Comm, Hesp. 47 Cal2d 509, 308 Pd 36 {19563,
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fecung the burden of producing evidence, they are of necessity interrelated
with the respective burden they affect. Accordingly, there is imposed
upon the tria! judge the impertant function of determining whether the
proof of the fact In issue is essential to the claim for relief or defense that
is being asserted by a party-—thus allocating to it the burden of proaf; or
whether the particular fact in issue is one which saercly requires a finding
against a party as to that fact in the absence of the production of further
evidence by such party-~thus allocating the burden of producing evidence.

The allocation of the burden of proof deals with the obligation of a
party to produce a particular state of conviction in the mind of the trier
of fact as {o the existence or nonexistence of a fact asd rests normally on
the party to whose case the fact is essential™ The burden of producing
evidence, on the other hand, means the “obligation of a party to intreduce
cvidence sufficient to avoid a ruling against him on the issue.” % Accord-
ingly, this last-mentioned burden Is the one that is imposed upon 2 party
who has the initial burden of introducing evidence or to make a prima
facie case 50 a3 to avoid the risk of nonsuit or other determination against
him on a particular issue.” In specifically providing for this burden the
Evidence Code provides that “The burden of producing evidence as to a
particular fact is on the party against whom a2 finding on that fact would
be required in the absence of further eviderce” ™ and provides further,
that “The burden of producing evidence as to 4 pfirifeular fact is initially
on the party with the burden of proof as 1o that {act.” ¥

Alluding to the allocation of the burden of praof, note shiould be taken
that the Evidence Code expands the basic rule that the burden of proof
follows the burden of pleading in that it applics to issues not necessarily
raised in the pleadings, but in its application—both as to pleadiog and
proof-—depends upon substantive law.™ Accordingly, since substantive

53 ar, pvin, come $3115, 190 and 500. Section 112 provides thai the Durdess of prool may
reguive & Durly 10 estaddish 1he wsisteace or noncxislencs of & fael by prool beyvors] a reasen-
able doubt, or by o preponderance o the ovidease by <lear aad convinding proof, and pro-
vides, that “Excepl as otherwise provided by law, the burden of proof requires proof by a
preponderance ol the evidence.” The Bvidence Code thus mrkes it clear, for example, that
when » slatale assigas the burden of proel in a criminal action, the prosccuten must dis-
chaipe the bagden of proof boyoid o reasonable doubl {$501), bl recognizes, for example,
that & defondant in o ariminal aclion, as under cxisting law, must prove his insanity by a
preponderance of the evidence. {88801 and 5223,

B3 A, Bvb, oo 5410,

BE WEIKIN, CALioRNiA EVIDENCE §153 (2d ol 39667, See wlid MCCURMICK, TAW OF EVie
BENCE, 636 (1954},

B oax, pvps. cobt $35G(a0.

¥ CAL, BVLG £o0E $550(1).

55 The criterion set up by the Evidence Code is wheher the fact o be proved is essantial
o 2 panty's claim for relicd oo defense. (§600; see Cammeni te B500; anil se2 WiTIN, CALT-
FOLNIA EvinincE §197.0 (24 od. 1066)).
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law determines the facts that must be shown to establish a cause of action |
or defense, the trial judge is required by the Evidence Code to make that
determination and must instruct the jury as to which party bears the bur-
den on 2 particular issue and whether that party is required to establish
the existence or nonexistence of the fact in issue by a preponderance of the
evidence or by proof beyond a reasonahle doubt®® It should be noted,
however, that the expansion of the basic burden of preof rule has resulted
in the elimination of certain matters which, under prior law, were recog-
nized as disputable presumptions. These matters have, by the Evidence
Code, been restated as rules of the burden of proof since they do not meet
the definition of presumption contained in section 600 of the Evidence
Code. Thus, the claim that a persen is guilty of crime or wrongdding, ™ the
claim that a person did not excreise cave,”! and the claim that a person is
or was insane™ are specifically delineated under the Evidence Code as
specific issues as to which the party making the claim has the burden of
proof. These specific issucs, therefore, no longer give rise, respectively, to
the presumption that a person is inndeent of erime or wrong, that a person
has exercised due care in e areas recognized by the decisiens under prior
law,* or-that 2 person is or was sane, but are now preliminary aliocations
of the burden of proof in resard to the particular issue.™ Of particular
significance is the elimination of the presvmnpiion of duc care which be-
came an important part of neglivence litigation in view of the former rule
that such presumption was cvidence to be weighed by the jury even
against actual evidence of lack of due care.

The preliminary application of the hurden of proof in regard to 3 par-
ticular issue, may be satisiied by proof of a fact giving rise to a presemp-
tion that docs affect the burden of proof. Thus, in an action by a bailor
against a bailee for damage to goods, the initial burden of proving negli-
gence is on the bailor. However, when the bailor proves that undamaged

5l car. E¥ID, ook §302.
B oA, BVio. oobE §520, Formerly CaL. CODE £1v. psoc, §296301) providing for the dispyt.
able presumption “That 2 person is innocent of crhime or wrang,”

O caL, gvio. comx §521. Farmerly oAl couk o1y, rRoc. $1963(4) previding for the disput-
able presumpiion “That 3 persen iukes ordinary care of his own cancerns ™

B2 cax, EvID, conE $522. Formerly, the nonstatutory presumplien of sanity was recosmized
in California by both civil and crimipal cases. See Fstate of Wright, ? Cal.2d 348, 60 P.2d 434
(1936} ; People v. Daugherty, 40 Cuild 878, 899, 256 P.2d 911, 025 (3953).

53 This presumption wnder prior low was applicaltle, for cxample, in 2 wronpful desth
actior on behal! of a decedent (see Wistheer v. Wilide, I+ Cal2d 360, 367, 93 P2d 500, 574
(1939}} and where & Nving persen swlceed 2 loss of memery from the pecident rendering
him wnnble Lo testify i an sction browshe Ly him for pessonal injury. {Scc Brawn v, Con-
nolly, 62 Cal.2d 355, 395, 398 P24 595, 594, 42 Cal ¥ptr. 324, 326 £1968),

84 See Comament to caL. vin. cooe §500,
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goods were delivered to the bailee, and that they were damaged while in
the bailee’s possession, a presumption{ ihe presumed fact) arises that the
bailee was negligent. The burden of proof thercupon devolves upon the
bailec to persuade the trier of fact by a preponderance of tise evidence of
the nonexistence of the presumed fact—that is, that he was not negligent.®
. Adverting to the burden of preducing evidence, it should be noted that
while at the outset of the trial this burden wili coincide with the burden of
proof, the burden of produting evidence may shift during the course of the
trial from one party to the other, irrespoctive of the allocation of the bur-
den of proof. Thus, if 2 party having the initial burden of producing evi-
dence establishes a fact giving rise to a presumption, the burden of pro-
ducing evidence will shift to the other party whether or not the
presumplion is onc that affects the burden of proof, Accordingly, if it is
part of the plaintifl’s case, for example, to prove that a person is deceased,
the burder of proof as to that fact is initially upon the plaintifi. If he
ofiers evidence that the person has not been heard from in seven years, he
fulfills the initial burden of producing-evidence and a presumption arises
that such person is dead. The burden'then shifts to the deiendant to pro-
duce evidence that the person in question is not dead, in default of which,
he is subject to a nonsuit or directed verdict. If the defendast does produce
sufficient evidence to sustain a finding that the person is not dead, the
defendant has met the burden of producing evidencg, gytitling him to have
the issue determined Dy the trier of fact. However, since the presumption
which arose is onec that aiiccts the burden of proof, the burden is upon the
defendant to prove by a preponderance of the evidence that the person is
not dead. :

PROVINCE OF THE COURT AND JURY

The Evidence Code provides generaily that all questions of law are to be
decided by the court.®® Accordingly, the duty devolves upon the trial judge
to determine in the first instance, as a matter of law, whether there is evi-
dence sufficient to sustain a finding of the nonexistence of the presumed
fact, whether the presumption relied upon is one affecting the burden of
producing cvidence or the burden of proof.

With regard to the presumption alfecting the burden of producing evi-
dence, i the trial judge determines that there is sufficient evidence to sus-
tain 2 finding of the nonexistence of the presumption, the effect of such

L3 Sep CAL. BVID, GO0 §5605 2nd 606 and Comment to cAL. Zvid. CODE §500; WITKIN, CAKI~
FoaNIn EvioENcE §108 (23d od. 19667 ; 1k wWiGlonz, EVIDENCE 32487 (3d cd. 1940); and sfs
George v, Peokins Van & Storage Co., 33 Cal.2d 834, B40-B41, 205 P.21d 1037, 1042 {149},

66 onz, 2vin cobx §310.
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determination is to eliminate the presumption. In such instance, since the
presumption has disappeared from the case, the judge does not have to
say anything about it in his instructions but leaves to the jury the deter-
mination of the existence or nonexistence of the presumed fact from the
evidence in the case. If, on the other band, the judge determines that there
is not evidence sufficient to sustain a finding of the nonexistence of the
presumed fact, he should instruct the jury concerning the presumption. In
instructing the jury on the presumption, consideration must be given by
the trial judge as to whether the basic fact from which it arises has been
established. If such basic fact has been established so that its existence is
not 2 question of fact for the jury,” the jury should be instrocted that the
presumed fact is also established. However, if the basic fact which raises
the presumption is in issue, the basic fact must first be determined by the
jucy. Accordingly, the judge should instruct the jury that if it finds the
basic fact the jury must also find the presumed fact.* Thus, if the issue
is whether a letter has been reccived in the ordinary course of mail and
there is no evidence sufficient to sustain a finding that the letter was not
received, the basic fact giving rise to the presumption is whether the Jetter
was correctly addressed and properly mailed. In this instance the jury
should be instructed that if it finds from the evidence that the letter was
correctly addressed and properly mailed that thep. it must find the letter
was received in the ordinary course of mail.

In the case of a presumption affecting the burden of proof, if there is
evidence of the nonexistence of the presumed fact, the judge should in-
struct the jury on.the manner in which the presumpfion affects its fact-
finding process. As in the case of the presumption affecting the burden of
producing evidence,.if the basic fact from which the presumption arises is
established as a matter of low, the judge should instruct the jury that the
presumed fact is to be assumed unti} the jury is persuaded to the contrary
by the requisite degree of proof. Thus if the testimony of a party to a
marriage as to its solemnization is uncontradicted, the judge must instruct
the jury that the marriage is presumed valid unless the party abjecting
persuades it by a preponderance of the evidence by clear and convincing
proof that the marriage is invalid.* If, however, “the basic fact is a ques-
tion for the jury, the judge should instruct the jury that, if it finds the

3% Such fact may bave been estallished by encentradieted judicial notice,

€8 Sre Comment to CATL, BVI0, rane $604,

03 Sec oaL. svan. cobe §663; Extate of Chandler, 113 CalApp. 630, 633, 209 Pac. 120, 112
{1931} Estate of Crawlord, 69 Cal.App.2d 609, 610-G11, 160 P2d 68, 66 {1945} ; Hughson
Estate, 175 Cal. 448, 160 Pac. 542 {1016) ; Comment ta cAL, EVID. COBE §G00; and see arc oUR-
MICK, LaW OF evioencE §217 [1954).
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basic fact,'it must also find the presumied iact unless persuaded of the
nonexistence of the preswmed fact by the requisite degree of proof.”
Accordingly, if A testified that a marriage was solemnized between her and
B, and B denies such ceremony, the jury must find the basic fact as to
whether the ceremonial marciage was in fact performed. ¥ the jury de
terrhines that such a mazeiage was performed, then it is required to follow
the judge’s instruciion that the marriage is presumed to be valid. How-
ever, if B jntroduces evidence that the marriage was solemnized by a
person who bad no such authority, then the jury, under appropriate in-
structions, must be instructed that jif it is persuaded by clear and con-
vincing evidence that the person performing the marrage had no authority
to perform it, then it should find the nonexistence of the presumed fact
that the marriare was valid, ~

CONCLUSION

The Evidence Code’s important single contribution is the abolition of the
“presumption-is-evidence” doctrine with its undesirable features requir-
ing the weighing of conflicting presumptions, the weighing of concrete
evidence against a presumption, and rendering it impossihle to grant non-
suits or directed verdicts against the proponent of the presumptions even
when conclusive evidence is produced contradicting the existence of the
presumed fact. ‘ .

There can be little doubt that on the whole the Evidence Code, in deal-
ing with presumptions, provides a signiiicant improvement to an area
which has long been a source of confusion to judges and lawyers. In the
attempt fo provide 4 workable framework in this arca of the iaw, the
framers and authors of the Code have discarded the worst features of the
existing law and retained the desirable characreristics of existing statutory
and decisicnal law, blending it, where expedient, with the salient attributes
of the Uniform Rules and the important moders texts on Evidence,

In view of its many isnavations with respeet to the law of presumptions,
judges and lawyers will of necessity have te adjust to the new rules since
in many instances the effcct of the Code Is to repeal knowledge previously
gained and ulilized. This will reguire study and changes in attitude.
Many will not regard the new rules s ideal; others will see no purpese to
the classification of rebuttable presumptions into two types; and judges
may find the task of classification burdensome, Whatever jts deficiencies,
the now Cede appears to provide a sensible and workable system for deal~
ing with presumptions—a system vastly superior to that provided for
under prior Californiz, law.

T Comment to CAL. EVID, CODE $607; ste MONGAY, PASIC PROGYEMS OF EVIDENCE 38 {1957).
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