#36 9/11/67
First Supplement to Memorandum 67-50

Subject: Study 36 - Condemnation Law and Procedure {Condemnee's
Expenses Upon Abandonment)

Attached are 21 exhibits containing comments on this recormendation.
Both publie agencieé and lawyers who represent property owners approve
of the recommendstion.

One public agency--City of Fullerton--suggests that expenses snd
fees incurred prior to the resolution to aéquire the property by con-
demnation should not be recoverable. This would be an undesirable
limitation. Many agencies adopt & resolution only after efforts to
acquire the property by negotiation have been unsuccessful.

A mumber of lawyers suggest that the property cwmer should be
entitied to expenses and lawyer's and experts' fees even when a condemna-
tlon proceeding is not abandoned. This suggestion will be considered
in the course of our study of this subjeet. The suggestion involves
Qifficult and eontroversial problems. Adoption of the suggestion
might tend to invite litigation apd probably would substantiaglly increase
the c;ost of piop;rty acquisition. ‘

Exhibit XITI notes that the case law makes attorney's fees not
recoverable in the even of a purely contingent fee contract. We do
not propose to change this rule. The solution ies to provide in the
contingent fee contract for a fee in the event of abandomrment,

See BExhibit XV suggesting that an attorney's fee be allowed vhen
the attorney is retained to convince the condemning body that the
property to be acquired is not the best property or the most economical
property. The Recommendation would allow the sttorney's fee only to
the extent that the services are "reasonably and necessarily incurred
oy




to protect the defendant's interests in the proceeding."

The gtaff recommends that no substantive change be made in the
Recormendation. However, we have checked the galley proofs of the
Recomendation and suggest the following revisions:

(1) 1Letter of transmittal--change "reccmmendation agd legls-
lation were not directed to" to read "leglslation was only incidentally
concerned with."

(2) Footnote 1 (page 4} add at end of footnote: “People v.
Bowman, 173 Cal. App.2d 416, 343 P.2d 267 (1959)."

(3) Page 5, second line, change "shouid" to "™wlli,"

{4) vVarious other typographical errors should be corrected:
Transpositions appear in the Note on page 2 and in the text on page 5;
the werd—"court" should be "Court" in the first line after the indented
gquote on page 6.

Respectfully submitted,

John H. DeMoully
Executive Secretary

-




Ist supr. Memo A7-50 EXHIBIT I

CHAMBERLAN & [CHAMBERLAIN
ATTORMETS AT LAW
BANK OF CALFORN:A BLILOINE

o b EHAMBIKELAIN P. Q. BOX 32 . OF COUMSED
1L 1 I3 N i B L EreANBERL ALK
T L. EHAMBERLAIN ALIBURN. CALIFORMNIA ISES0F ] BAN FRANCSLD
T L. CHAMBERLAK, JH. _'H THOMAS . SHAMBERLS N .
FALL M. CHANEERL AN TELEPHEORKE BEAS-45F2 NEW oMK CITY

AREAL COOE S5

August 28, 1967

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law,

Stanford, California - 94305

In re: Recovery of Expenses on
Abandonment of Eminent
Domain Proceeding

Dear Mr. DeMoully:

1 want to acknowledge receipt of your communication dated
August 23, 1967 and the attached material on proposed amendment to
CCP Section 1255a,

Our office participates in a good many condemmation proceed-
ings and of course, we were most pleased to see this proposal come
forward., We have never felt that the 40 day pericd was realistic
and of course, as pointed out in the material you sent, a big part if
not most of the work in getting readgrfor trial, takes place soon
after the property owner knows that his property is in line with a
proposed project which may be months or even a year or more before
a complaint is filed.

We would add our endorsement to the proposal.

I cannot close this letter without adding the further comment
that I hope some day the Commission will have an opportunity to study
and make a recommendation on the guestion of allowing attorneys' fees,
appraiser's fees and expenses as "costs" to the defendant after the
condemmation proceeding has been tried where the defendant at least
does "better" than the final offer of the condemning authority. Such
legislation has been proposed in the past. 1 think was always opposed
Eg the Division of Highwags in particujlar but those of us who try

ese cases feel that such an allowance or the threat of this allowance
would give the defendant a bargaining position somewhat more equal
to that of the condemning authority. Unfortunately, it has been our



August 28, 1967
Page 2 :

experience that the condemning authorities know that a defendant
will be told of the considerable expense he faces and that these

costs will not be recoverable so something should be done we feel
in that field as well.

@ery truly yours,

CHAHBERLAIH‘;/EHKHBERLAIN f

By: L\\

T. L. Chamberlain, Jr. ’

TLC Jr./alt
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IST SUPP, lamo £7=50 EXHIBIT II

ALBERT J. FornN

ATTORNEY AT LAW
SUITE 401 COAST FEDERAL BUILDING
38 WEST NINTH STREET

LOS ANGELES, CALIFORNIA BOOIS

TELEPHONE SZ2-4877

Avgust 30, 1967

California Law Revision Commission
School of Law
Stanford, California

Gentlemen:

My commendations for a job well done on the proposed
revisions of CCP Section 1255a., I think it is & long
needed improvement which will help correct one of the
abuses that many landowners in my personal experience
have had to contend with, I certainly hope that the
State Legislature enacts your recommended change
exactly as you have worded it.

Sincerely yours,

Gt )

ALBERT J. FORN

ATR/trs




28t Supp. Mero 47-50 EXHTRIT IO

G

THOMAS B. ADAMS
ATTORMNEY AT LAW
R EAST TIRD AWENUE

TAN MATED, TALIFTE A DA T

RIS Haz-&cen

California Law Revisgion Commission
School of faw )
Stanford, California 94305

Attention: Mr. John H. DeMoully,
ExXecutive Secretary

Re: Recoveryv of Condernee’s Expenses on Abandonment
of ar. Eminent bomain Proceeding

Gentlemen:

1 agree 100% with the recommendations of the Law

Revision Commission.

Yours wvery truly,

. ; ;
L - - AP L A iepeie
L W i i

_'; o
Thomas 3. Adams

TEA:mb



13T supn. Mero G750 EXHIRIT IV

LAW OFFICER

AUBREY O, FAIRFAX FAIRFAX & Crars TELEPHGHE
ERANK B. CLIFF WHITEE BULDING sat1ase
HELVIN L. TAYLOR TBC WELCH ROAD

PALD ALTO: CALIFGRNLA S4804

August 30, 1967

California Law Revision Commission
School of Law
Stanford, California 94305

Attention: Mr. John H. DeMoully
Executive Secretary

re Condemnation Law and Procedure Recommendarion
Dear Sir:

Responding to your form letter received August
28, 1967 addressed to Persons Interested in Condemnation
Law and Procedure, and your reguest therein for comments
on the enclosed tentative recommendation, please be ad-
vised that 1 am in favor thereof.

You are to be commended for your very excellent
work in this area.

Very truly yours,

o - -
/,- Pl / [
J,ff e

< Fedni B \Clief /7

FBC:bb




13T Supn Yemo 57-50 EXHIBIT ¥V

TAUINI BACIGALUPI lABI~IDER
CHARLES DE Y, ELKUS (B89 83

HERBERT H. SALINGER
Ciaune N. RCSENBERG
CHariES DE Y. ELRUSJR.
Tazin) BACIGALURL JR
ALVIN H. PEL&VK
Rosent G ELkus
WiLi-aM G, FLEGHLES
PETER K, MAIER

ROBERT M, MARLICK
Micratl B. FoLey

GarLe NN ROSENKRANTZ
Pave J. MATZGER
PHiLiP K. JERSEN
CaLE B. METCALF

LAW DFFICES

BACIGALUPI, ELKUS, SALINGER & ROSENBERG
300 MORTIOMERY STREET, SUITE 1630 VELEPHONE 36E-T5TS

AREA CODE 415
SAN FRANCISCO 54104

August 30, 1967

Johm H. DeMoully, Esq.

Executive Secretary

California Law Revision Commission
School of Law

Stanford, California

Re: Condemnation - Expenses
of Abandoument

Dear Mr. DeMoully:

I approve of the tentative recommendations you
make on the above subject, with only one comment: Since
condemnation proceedings are involuntary, I see no reason
why the condemming power should not pay the owner's reason-
able expenses in all cases regardiess of whether litigatiom
is instituted. Such expenses would be attorneys' fees,
appraisal fees, other experts, and moving and relocation
costs. Although Highways and now BARTD can pay for the
latter, no local agency will even consider such expenses.

Obviously Highways, Water Resources, and the
Attorney General would oppose any such payments, so I
would not expect any such recommendation to pass the legis-
lature. 1In reality, most of such expenses other than trial

fees are expended prior to the commencement of litigation.



BACIGALUPI, ELKUS, SALINGER & ROSENBERGSG

John H., DeMoully, Esg.
August 30, 1967
Page Twoe

I have two other comments on condemmation law
ocutside of this area that vou have undoubtedly already
considered. TFirst, the condemning asuthority should pay
the defendant's filing fees when the complaint is filed.
The defendant could then file his answer with no costs
out-of-pocket. As the condemning authority is liable
for these costs in any event, the defendant should not
have to put them up in the first instance.

Second, orders of immediate possession should
be issued only upon a show~cause hearing where the Court
could weigh the relative hardships of the parties. Some
authorities use the "0.P." as a threat to force settlement.

Very truly yours,

BACIGALUPI, ELKU?, SALINGER & ROSENBERG
: -rr:ﬁcj. ol Ay
B}" E:.'-‘-- l'r"-u. ?‘;;:ﬁj,_,, i‘;’;. S s,

i B
QR i

k_'__\‘“—

Philip K| Jensen
PKJ : 11w



st Supp. Memo 67=50 EXHIBIT VI

Law GFFICES GF

FRANCIS H, "NEILL O’NE“‘L’ HUXTABLE & COSKRAN LESBLIE R. TARR

RICHARD L. HUXTASLE CRE WILSHIRE BUILGING - SUITE 1212 OF COUNSEL

WILLIAM 5. COSKRAM
. LOS AMGELES,CALIFORNIA DOOLY

TELEPHONE (BI3) S27-50O7

August 31, 1967

Law Revision Commission
School of Law

Stanford University
Stanford, California 94305

Re: Recommendation relating to Condemnee's
Expenses on Abandonment of Emlnent
Domain Proceeding.

Gentlemen:

I have received distribution of your recommendation
relating to the above subject and have reviewed the same.

As an individual practicing attorney with practice
generally oriented ‘toward property owner representation, I
feel that the legislation proposed is hlghly desirable. As
you are aware, C.C.P. §1255a was adopted in 1915 containing
& legislative oversight which did not permit recovery of
the condemnee's expenses during trial. That oversight was
corrected by 1961 legislation sponsored by yvour Commission.
The corrections suggested by your September, 1967 recommenda-
tion are necessary to effect the original purpose of the
provision under modern conditions of expense and calendar
congestion.

RLH: NS
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18t Supns Moo 67=50 EXHIBIT VIT

HARCLD B. LERNER
ATTORNEY AT LAW
ONE FOX PLAZA
CIVIC CENTER
SAN FRANCISCO 24102
{a15) A26-4474

August 31, 1967

California Law Revision Commission
School of Law
Stanford, California 94305
ATTN: John H. DeMoully,
Executive Secretary
Gentlemen:
1 approve of the tentative recommendations
proposed by the Commission.

Very truly youfs,

Mooy dds

HAROLD B. LERNER

HBL :mp

'.r",‘
LAarnin




1st Supp. Memo 67=50 RXHIBIT VIIX

SauL N. ROSS

- ROSS AND WEBBER _ B0 EL CAMING Rex
ROBERT 5. WEBBER P.O. BOX 22
GORDON W. HACKETT ATTOANEYS AT LAW SAN BRUNO. CALIFORNIL 9406

August 31, 1967 (4151 3880%¢

California Law Revision Commission
School of Law
Stanford, California

Gentlernen:

I was interested in your recommendation to revise Section 12552 so
as to provide the recovery of costs on abandonment without limitation
by the 40-day provision. I believe your recommendation is very sound
and far more realistic than the present section and should be endorsed
by the Bar, - '

May I suggest, however, that there is one phase of this problem which
has not been considered in either the old section or the proposed
revision. That is, a standard as to what does, in fact, constitute
abandonment. I have in mind particularly the instance where the
condemnor amends its suit so as to change the nature or quantity of

the taking as opposed to a complete dismissal of the action. I have had
at least two instances of this situation, one in which I represented a
property owner and ancother in which I represented the condemnor, the
latter being now presented to the Court., It would seem to me that this
section should adopt some standard to the effect that if the condemnor
changes its suit 80 as to materially change the character or quantity of
the taking and if the property owner can show that by reason of the change
he has incurred fees and expenses over and above that which would in any
event be incurred by reason of preparation for the suit as it stands at the
time of trial, then such expenses may be recoverable to the extent that

it can be shown that they are, in fact, additional expenses which were
lost or needlessly incurred in trial preparation.

Thank you for your consideration. It had been my intention to write some
time ago asking whether my name was- still on your mailing list inasmuch
as I know there has been some material issued in condemnation which I
have not received. I would appreciate a check to see that my name and
address are on your active mailing list.

Sincerel ‘
Yo o ;
r

s

ROSS AND {‘;E,éIBEy’

A A A

"¥ofert 5. Webber

RSW/ews
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18t Supp. Memo 67-50 EXHIBIT IX

G. J CUMMINGS
PRHDFrERBIDNAL ENBINKER
LICENAE M. E. 32424
648 CARLBTON AVENLE
OAKLAND, CALIFORNIA 94610

PRONE ASZ-4B843

SerT., 2-67.

Carir, Law Revision CowMmission,
SciocL oF Law, )
StanForp, CarLl Fomrnia,

ATTeNim, JOHN H,

DelfoutLe.

REGARGING YOUR LETTER AND EBCLOSY

RE

oF Aug, 287'7H, | WOULD REGOMMEND THE ENACTMENT

OF CHANGE &N THE 1L0 DAY PROVISION.

| . wGULD ALSC RECOMMEND A CHANGE IN THE

_ CONDEMNATION PROCEDURE WHEME AN INDIVIQUAL

CR A PRIVATE CORPORATION ACQUIRES PROPERTY
BY USING THE PUBLIC POWER OF CONDEMMATION

TO ACQUIRE PROPEMTY FOR PRIVATE USE,.

"THE CETY ACRUIRES A PROPERTY THRU CON-
DEMNATION AND SELLS3 THE PROQPERTY AT COMDEM=-
NATIGN COST TO A PRIVATE INDIVIDUAL OR COR-
PORAT{ON. THEBRE SHOULD PROBABLY BE A QRIM-.
INAL PEMALTY FOR THE WISUSE OF THE POWER OF

CONDEMNATION,




EXHIBIT X

OFFICE OF THE CITY ATTORNEY TELEFHONE
292-3541
CITY OF SAN JOSE RICHARD K. MARREN

CALIFORNIA ASSIST. CITY ATTORNEY

HARRY KEVORKIAN
FRANKLIM T. LASKIN
- BONALD . ATKINSOM
September 5, 1957 KEITH L. GOW

- ROY W, HANSOM

. RCHERYT R. CIMING

FERDIMAMDG P. PALLA ROBERT W. HURLEY
CTITY ATTORNEY OEPUTY CITY ATTORMEYS

California Law Revigion uomm1051on
School of Law
Stanford, Califarnia
Gentlemen:
We approve of your tentative recommendation
for amendment of Section i255a of the Code of Civil

Procedure.

=3

ery truly yours,

FERDINAND P. PALLA
City Attorney

;’F 5&’2._,. G
WL LA

By Donald €. Atkinson
Deputy City Attorney

FPP:DCA:1b
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e O 4

REGINALD M. WATT

HES WEBT BECOND STREET

CHICO, CALIFORNIA 95826

CARL 8. LEVERENT
. FELEFHONE 18] 3a3-7062

September 6, 1967‘

State of California

California Law Revision Commission
Schocl of Law

Stanford, California

Attention: Mr. John H. DeMoully
' Executive Secretary

Dear Mr, DeMoully:

This will acknowledge your letter of August 31, 1967 and
the enclosed copies of the Law Revision Commission's
recommendations relating to recovery of condemnees' ex-
penses on abandonment of an eminent domain proceeding.

I am heartily in accord with the recommendations of the
California Law Revision Commission which you forwaxrded to
me relating to the recovery of condemmees’ expenses on
abandonment.

May I respectfully suggest that unless the underlying
principles which you here apply to abandonment are likewise
applied to completed condemnation cases, a person whose
property is not taken is "made whole' while a person whose
property is taken is not ''made whole".

Should not condemnees' expenses ''reasonably and necessarily
incurred" be paid by the condemning agency whether there is
an abandomment cr a completion of an eminent domain pro-
ceeding?

Thank you for letting me see this material.

1f I can be of any help at any time, please feel free to
call on me, ' '

Very sincerely,

el

e aaid M AT

- REGIN M. WATT

RMW/rd




Ist Supp. Memo 67=50 EXHIBIT XII
OSWALD C. LUDWIG

ATTORNEY AT LAW RESIDENEE
A?SB-3CTH STREET 4312 ATHENS DRIVE
SAM DIEGD, CALIFORNIA SZ2i0a SAN O1EGO, CALIFORNIA 2215

2RSS -saca’ BB2-4408

September 0, 1967. I
Califernia Law Revisien Cammnssaon,
Schoeol ef Law,
Stanferd University,
Staqurd,_ﬁalifernia. 94305.
Deak Sires,

Yeur' tentative recemmendatien fer Califernia Law Revision
as te Sectien [255a was received today, and ! find | must answer
by Sept. 8, se, witheut much study, | am answering:

S5e far as the propesed amendment gees, it appears 0. K.
Hewaver, Sectien 255b interest Payabfe, etc., this sheuld net
be subject te ény'change by stipulatien ;F the parties, because
recently, when | was Iil, and needed a centinuance, the atiorneys
would net grant me a centinuancs without a fight, unless | would
stipulate that the itnterest sheuld commence frem the date of the
Judgment, rather than Fréu the date of the takéng which had
previsufsly eccurred., In ;ther werds, befere | assked fer a
centinuance, thé State had tzken phssession of the preperty,
and had the use of it while the whele matter wes pending, t think
this ts wreng and centrary to the Vonstitutienal Previsiens. Ths
ewners cannet rent the preperty to anyene eise if it is vacant prepe.
as this preperty [ mentien was,.

Hew can a persen be paid the reasenable cash wvalue of their

preperty taken if the appraiser, the attorneys, and ather expenses

are net added te the damages te be paid the owners? ! have a case

where the state wilfully appraised the preperty at a lew thure.
Yours very truly, 0. C. LudWIg.gﬂx}Gif



1sh Supp. Memo S7=50 EIHIBTE XI1T
LAW OFYICBS OF
RICRARD V. BRESKALNE BREESSANI ane HANSEN SRRALD B. RANBEN

L3 1050) 168 PATE COF AWMERICA PUVILDING CLARENCE J. SHEH
TEEARTOWE 050803 iy
HAN FOAE, CALIFORNTA 956118 RACHARL 3. BLO

September b6, 1967

State of California

CALIFORNIA LAW REVISION COMMISSION
School of Law, Stanford University
Stanford, Califoxnia, 94305

RE: Tentative Recommendation on Recovery of Condemmee'’s
Expenses on Abandonment of Eminent Domain Proceedings.

Gentlemen:

After study, and after some deep experience in this matter
in a recent case, we definitely approve of your tentative
recommendation.

Elimination of the forty day requirement is necessary &as
work is often done, and must of necessity often be done,
long before that time limit arises. The same is often true
before suit is filed. I have just finished a case with the
County wherein the Court found a partial sbandonment during
trial, and we had our fees assessed. In another case, the
condenmor has specifically requested we F?ve our appralsers
work on the matter and submit a propositiong, This encourages
settlement and justified maki ing all expenses and all fees,
even incurred before complaint is filed, recoverable in the
event of entire or partial abandenment.

"1 would suggest a change in the case law that makes attorney's
fees not recoverable in the event <f a purely contingent fee
contract., The condemnor should not receive & windfall of
release cf its normal llabjility because of the largesse cf the
condemnee's attorney. OQur Senior SUye*1or Court judge has
stated from the bench that that rule is horribly unjust.

Maybe if this gets through then the Commission wilil push as I
have bsgen espaus#ﬁg and pushing for years, that appralser s
fees and attorney's fees be payable by the condemnor in zall
condemnation cases. This is incorporated in my moving cost
amendnent s .

Ty

GBH: £ Pt Ggra’ld B, H;ﬁsen

P
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lst Supp. ¥emo 67=50 EXHIBIT XIV -
Milter, Morton, Wright & Cailla

Harwey C. Miller ' Attorneys at Law Telephone
Richard . Morton . _ s o 2021765
gmu.\wgu : SO0 The Swenson Building

L J.Vu\x'rhu- o 777 North First Strest

Conced 1. Rushing San Jose, California 95112

September 6, 1867

California Law Revision Commission
School of Law .
Stanfor'd, Californis 9L 305

Re: Condemnation Law and Procedure
Attention: Jchn H. DeMoully
Executive Secretary

Gentlemen:

Thank you for the recent forwarding of pfoposed
recommendations in connection with the above entitled
matter, :

It is my opinion that the proposed recommendations
are sound. The inequitable situation that has existed in
the past would appear to be corrected by the proposed
code amendment. The change is a necessary one and should
be adopted.

I am still extremely interested in whatever changes
might be recommended with respect to the allocation,
determination and recovery of damages as between landlord
‘and tenant., The situation under the present law is a
-deplecrable one and must be corrected,

Very truly yours,

idsed A s

RICHARD W. MORTON
RWM:mj
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HOOGE L. pOLLE

LAW OFFICES

HANSEN & DOLLE

SULTE 2i14

VICTGRM R HANSEN B2E SOUTH DLIVE STREET
HODGE L, DOLLE, JR, LOS ANGELES, CALIFORNIA SO014.
WARREN M, PETERSGON MALISON B-1245

September 5, 1967

California Law Revision Commission
School of Law
Stanford, California

Re: Tentative recommendation relating to
recovery of condemnee’s expenses on
abandonment of an emineat domain pro-
ceeding (September 1967).

Gentlemen:
In answer to your request for comments, I submit the following:

On several occasions, in the defense of property owners whose
property is under a threat of condemnation, it has been incumbent
upon the attorney to attempt to convince the legislative body of the
condemnor that the propert contemplated was either unfit for the
puUrpose or was a great deal more expensive than originally contem-
plated. One specific example involved an appearance before the

State of California Allocation Board for a presentation designed to
convince the Board that money should not be allocated for the acquisi-
tion of a particular school site by a local School District. ‘The reasons

présented were compelling and the School District subsequently aban-
doned the site and condemnation action that had been filed.

It is our feeling that the atrorney is obliged to represent the client

only in preparing for a condemnation trial but, in cases where
there is merit to the contention, to convince the condemning body
that the property to be acquired is not the best Pproperty or the most
economical property.

It goes without saying that if the attorney is successful he has per-
formed a real service to the client who is obligated to pay for said



California L.aw Revision Commission
Page two
September 5, 1967

service. It is also true that these are legal expenses which
the client would not have been obliged to obtain were it not for
the anticipated condemnation of his property. Yet the term
"all the necessary expenses incurred in preparing for trial”
has been held by the local courts to preciude reimbursement
to the client for any attorney's fees incurred in activities not
strictly relating to the preparation for trial.

In light of the duties of an atworney in a condemnation action

to procure an abandonment, or obtain just compensation for

the property taken, the restriction appears somewhat arbitrary
and too limiting. It is suggested that the language of the Code
of Civil Procedure, Section 1255a, be changed to include all
attorney’s fees for services relating to the proposed acquisition
of a client's property. :

Yours very truly,
HANSEN & DOLLE
/ M;ﬁ- sz
Hodge L. Dolle

HLD:ma
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. STATE OF CALIFORNIA : .

- CALIFORNIA LAW REVISION COMMISSION

Maillay Address:
Schs? of Loaw
Sooderd, Colifomia

e e ———
e

" RECEIVED

P i_i il.}n}f’

N AND HASS, . .
WELDO To: Persons Interested in Condemnation Iaw and Procedure

The enclosed tentative recommendation will be censidered by
ihe Iav Revision Commiseion at ite September 21-23 meeting. At
that time the Commission will determine whether it will submit
this recommerdation for enactment to:the 1968 legislative session
and, if so, what changes should be made in ihe tentative recam-
mendation, °

The Commission will appreciete receiving apy comments you
ey have on this tentative recommendaticn. It is Just as impor-
taut to advise us that you approve of the tantative recommendation
as it is to advise us of your disapproval or of the changes you
belleve should be made in the tentative recammendation,

C _ Tour comments mst be in cur hands by September 8, 19567, if
: the Commission 1s to bhave an opportunity €6 consider them hefore
it determines whether to sutmit this tentative recommendation to
the 1968 legislature. Please send your comments to: - California
Iaw Revision Commission, School of law, Stanpford, California 94305,

Sincercly,

- John H. DeMoully
e Exerutive Secretary

j WA RCEV
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LUIS OBISPO

, F O N I A
CI1 TY ATTORNTE Y
990 PALM STREET 543-8666

September 5, 1967

Califormia Law Revision Commission
School of Law
Stanford, Calif., 94305

Attention: Mr, john H. DeMoully, Executive Secretary
Genﬂeﬁ]en:

Your letter dated August 23, 1967, forwarding a proposed revision
to Section 1255 (&} of the Code of Civil Procedure, was received
teday and was immediately reviewed in view of your statement that
comments must be in your hands by September 8, 1967. It would
be appreciated if all persons whose comments are Iequested could
be given a little more lead time to analyze the material,

The proposed amendment to the section relaxing the restrictions
on recovery of the condemnee's expenses on abandonment of an
eminent domain proceeding appears to have merit, Despite the
fact that I represent a condemning local agency, considerations

of fairness lead me to the inescapable conclusion that the tentative
recommendation of the Commission regarding C.C.P. 1255 (a)
should be approved as submitted in draft form.

Very truly yours,

Harold Johnson |
City Attorney

/ch
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Berkeley, California 94705
September 6, 1967

Mr. John H. DeMoully

Executive Secretary

Californiz Law Revision Commission
School of Law

Stanford, California 94305

Pear John:

1 assume that there are a number of city attorneys who
receive your communications, including the last cne on con-
dexnation law and procedure. 1In view of your deadline, 1
will not bhave an opportunity to clear with any of them be-.
fore replying.

In reviewing the Commiseicn’s tentative recommendation, I
find it perfectly acceptable, but this approval will of
necessity have to be subject to comments I may receive

during the legislative session from interested city attorneys.

Righava Carpenter
Executive Director
and General Counsel

RC:mvb
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CITY HALL ¥ 303 WEST COMMCNWEALTH AVENLE - FULLERTOMN, CALIFORMIA " FH. LAMRERT 57171

CITY OF FULLERTON

September 5, 1967

California lLaw Revision Commission
School of ‘Law, Stanford University
Stanford, California 94305

Attention: John H. DeMcully, Executive Secretary-
Dear Mr. DeMoully:

Your letter enclosing the tentative recommendation for
Amendment to Section 1255a C,C.P., arrived today.

I believe the tentative draft should be revised to ac-
complish what is 1ntended and avoid contrary construc-
tion. '

It is evident that a condemnation "proceeding” commences

when the plaintiff adopts a Resolution to acguire the pro-
perty by condemnation. The plaintiff thereupon prepares

for the purchase of the property under threat of condemna-
tion, as well as for the filing of a complaint, as a nec-
essary Step in the Condemnatlon if the purchase negotiations
-fail.

Obviously, defendant must prepare for the negotiation stage

Qi the proceedings as well as fcr his answer to the complalnt
if and when it is filed. His need for an attorney, appralser,
and other experts, arising as soon as the Resolution is adopted
by the plalntlff for the acquisition of the property.

Uncer the proposed Amendment, the filing of the complaint could,
and probably would, be construed as the commencement of the pro-
ceeding. If this is the intent, then the defendant should be
limited to recovery for such legal, appraisal, and other expert
sexvices, as were rendered after the plaintiff adopted its Re-
solution of Intention to acquire the property under threat of,

or by, condemnatiocn, rather than at any time, without limit, be-
fore the filing of the complaint, which would be highly object—
ionable if construed to extend to such services rendered pertain-
ing to the property and its value before the plaintiff resolved
to acquire it by condemnation.



California iaw Revision Commission
Attention: John H. DekMoully

Page NKumber 2

September 5, 12067

Conceivablv, any numbeyx it ?t‘cns could have arisen, by
reason of which an owner could have obtained the services of
attorneys, appraisers, and other experts, befcre the plaintiff
indicated any desire to acquire the property. Such sexrvices,
while probably of great benefit and useful t¢ the cefendant
after the plaintiff resolved to acguire the property, should
not be addecd to the costs, even though they served to protect
the defendant’s interests in the proceedings.

4
LA L
L

i

I would recommend that the underlined portion on page 7, which
now implies that such fees were incurred for services rendered
(at any time} before, ox after the filing of the complaint, be
changed so the last three lines would provide:

"The proceeding, incurred for services rendered
after the plaintiff adopted a Resoclution for the
acguisition of the property by eminent domain pro-
ceedings, incliuding such services rendered befors,
as well as after, the filing of the complaint.®

Respectfuliy.submitteg,
be g2 P

I .

1x?fk¢fbm&1

Y

At o

gin 15 Gustaveson
ton City Attorney

b
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LAW QOFFICES

CHRAIBTOPHER MINGR MOORE ) MGoORE & LINDELOF GEOGRGE €. LINOELOF, SR, .
WALTER R SURKLEY, JR. a7 BOLTH HILL STREET HeCa-19868)

LOS ANGELES, CALIFORNIA 2003
MACISON B-1281 ’

September 7, 1967

California Law Revision Commission
School of Law ,
Stanford, California 94305

Re: Tentative recommendation re condemnee's
expenses on abandonment

Gentlemen: 7

I approve the tentative recommendation that you have
previously forwarded to me., In fact, until the property owner
is allowed to recover reascnable expenses incurred in preparing
for trisl and during trial in all eminent domain mstters, the

small cese will always place the defendant at an unreasonable
disadvantage, - ’ :

Yours very trul

a;,f&’ LI

_ Wflter R.\Burkley, [Jr.
- WRB/jh |




1st ¥emp. to lemo 67-~50 EXHIBT? XXI
LAW OQFFICES OF )
MORRISON, FOERSTER, HOLLOWAY, CLINTCON & CLARK
120 MONTGUMERY STREET

SAN FRANCISCO 54104
A F MORRISONLARI-1D21)

WILLIAM L. HOLLOWAY T F T EPHl € .
ow W.T. FINZGERALD ELEPHON s

S HART CLINTON FRANCIS C, HUTCHENS . AREs CODE 15 . : ROLAND C. FGERSTER {1946~ 1861)
C.COOLIGGE KREIS 4 W, MCCRYSTLE A2-5670 : HERBERY W. CLARK (1817 (964}
JGHN PAGE AUSTIN RICKAAD J. ARCHER ) EOWARD HOMFELD {ROY-1986)
ROEERT MOMANS . FROBERT D. RAVEN ’ CABLE "MORELO™

ERANKLIM C. LATCHAM GIRVAR PECK . PR

MARSHALL L SMALL
WALLIAN R.BERKHAN
PANTD £, NELSDN
PAUL E, HOMRALGKALS
STANLEY A.DOTEN
JOHN M. KELLY
THOMAS A.LEE,JR,
BERT H.WEINICH
JAMES J,GARRETT
NOKL W. NELLIS

SEQRGE F. CLINTON
ROLGEAS C.WHITE ) FORREST & CO88
L. WARTIN BLAHA COUNBEL

September 12, 1967

En

BELVIN R, GOLOMAN
RECHARE S, KINYGN
HUGH H. REDFORD
JAMES C.PARAS
DAVID E.BAUDLER
JOMHN J, SAMPSON

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Re: Recovery of Condemnee's Expenses
on Abandonment of an Eminent
Domain Proceeding

Gentlemen:

I have read with interest the tentative
recommendations of the Law Revision Commission relating
to the above subject. I am in favor of the tentative
recommendations. It 18 certainly desirable that land-
owners threatened with condemnation be enccuraged to retain
an expert to ald the attorney as soon as condemnation is

. threatened.
Sincerely,
’ - .
| P ALY
RDR/m] ‘ - Robert D. Raven

Encliosure



