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Memorandum 57-13
Subject: Study 42 - The Rights of a Good Faith Tmprover {Senate Bill
No. 254)

¥ou will recall that this bill wws recommended do pass by the
Assembly Judiciary Committee, was passed by the Assembly, and then
referred back to the Assembly Judiciary Committee after its passage
wag reconsidered.

I discussed the bill with Mr. Bagley, the Chairman of the
Assembly Judiciary Committee. Acting in response to his sugzgestion,

I discussed the bill with Mr. XKnox who had moved to have the passage
of the bill reconsidered. Mr. Knox stated that he had been approached
by various persons who are substantial landholders and been advised
that they objected to the bill. He staied that the bill should not
pass this session but that it should be introduced again at the

next session. This would, he believes, give interested persons more
time to examine the bill and to determine its effect. He stated

that he would see that the bill was killed on the floor if T attempted
to get it out of the Committee.

T also discussed the bill with Mr. Harvey Johnson and Mr. Hayes,
ihe two members of the Assembly Judiciary Committee who have strong
feelings against the bill, I suggested that I might go over the
bill with them to determine what changes could be made that would
make the bill acceptable to them. They stated that they did not
have time at this point in the session 1o go over the bill and further
that, even if something could be worked out, interested persons would
aot have time to review a revised bill. They indicated a willingness
to revieu the bill before it is introduced next session and to give
the Commission the benefits of their views.
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Mr. Negri, the only member of the Assembly Judiciary Committee who
is strongly of the view that the bill should be enacted, doubts that
it could be passed because there are strong objections to the bill.

Mr. Charles H. Olsen, who represents savings and loan associations,
is the only person that I know is opposed to the bill., As far as I
know, tis objections are to the landowner's being forced to sell or
t> buy property when somesone makes an improvement on property owned
by ansther,

You will also recall that the Board of Governors of the State
Bar took the view that the enactment of the bill was undesirable.

Because of the complex nasture of the bill, it was not possible
to find sufficient hearing time to go over the bill in detaill with
the Committee and, I suspect, some membeors of the Committes are con-
cerned about the complexity of the bill.

I sought the advice of Senator Song and Senatosr Bradley as 4o
what should be done with the bill. Both concluded that it would be
unwise o attempt to push the bill at a Committes hearing when two
members of the Assembly Judiciary Commitiee have strong feelings
against it and when Assemblyman Knox has indicated that he will kill
it on the floor, As Mr. Negri, the one Committee member strongly
in favor of the bill, pointed out--the bill is so complex that it
is not possible to explain it on the floor and obtain votes of persons
who are not members of the Judiciary Committee when there are strong
objections to the bill.

Senator Song and Senator Bradley both concluded that the bill
should be referred to interim study and, ot a hearing held on June 19,
I requested that this be the action of the Committee on the bill. I%
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is doubiiul, however, that the bill will octually be studied in the
interim. Perhaps, however, we can obtain hearing time on a new report
oan his subject in January 1958 during the time when the Commitiee
cannot hear bills.

The staff has prepared a revised version of the bill which is
attached as Exhibit I, The revised version deletes the complex pro-
visions of the bill. If the Commission approves this revision, the
staff belicves the bill would be in shape to make a floor fight, if

necessary, on the bill at the 1968 session.

6

believe that it is essential thou the bill, or a revised
version of it, be distributed to the State Bar and other inierested
persons before any decision is made on ot recommendation on this
subject should be made to the 1968 session.

The revisions suggested by the stafi are noted below:

(1) Reference to long term lessees is eliminated from Szction
339(4) (statute of limitations} and from 371.1 (definition of good
faith imnrover). The inclusion of long term lessees cauzed confusion.

(2) The definition of "person" in Section 871L.2 is simplified.

{3) Section B71.l4 ig revised in the interest of clarity to pro-
vide a more meaningful standard.

{4) Section B7L.5 (the buy-sell option) is deleved and Section
871.5(b} {which refers to this option) is deleted.

{5) A clerifying new subdivision (b) is added to Section 871.5
to indicate that relief may be granted under the chapter by way of
defense. This is important, we believe, because of the short statute
4f limitations on the right of the good foith improver ©o bring an
action for relief under the chapter.
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{5) We have added a new subdivision (b) to what would become
Saction 871.6 o indicate that the chapier does not affect the rules
of law which determine thz form of relie®, il any, to be granted in
an encroachment case. This addition should eliminate the opposition
of the State Bar.

Regpectfully submitted,

John H. DeMoully
Executive Secretary



Yomo 6743 EXHIBIT I

CAMENDED IN SENATE MARCH 17, 1267
AMENDED IN RENATE MARCID 9, 1965

SENATE DBLLL- No. 254

Introduced by Scnator Bradley

February 6, 1907

REFERRED TO COMMITTEE ON JUDICIARY

Au et (o aurend Brctems 500 and 744 of, and add Chapter 10
{eononencing with Seelion 871.1) 1o Title 10 of Part 2 of, the
{fode of Civid Procedure, veluting bo vread property.

The prople of the Slule ﬂf California do enect as follows:

!“\‘!.L.ll(:N 1. Section 49 of the Cod{- of Dnrll Procedure is

1

3 mm nedied Lo remd:

3 EH Wikl bwo vears:

4 1. An setion wpon o oeonteaet, obliration or Jinbility not
G founded wpeony an insirmenl of weiting, other than that men-
G twned m osubdivisin 2 ol Seetion 337 of this code; or an
7 aetion Tomded npnn w mntt.ut ollization er linhility, evi-
8 denesd hy ieestiliende, .ll\dlxlll ar gnarianty of titie of real
9 property, ar by o |mii|-_\-' m" fitle insuraten; provided, that the

LEGIALATIVE COUNSELS DIGEST
BI04, i amendwd, Dradles {dudly, Real property,
Ay Sees, 3350 aned T and adds Che 10 {eommaneing with Soe.
TLEY, Pithe 10, 2, GO0

Defines pgood fatth improvee™; anel extablishey procedure for giving
sich person veliel for improvements on Jand of ancther that enhanee
the valio of the land in mistaken beliel that he, the ““good faith im-
prover,” vwis the luul, where caisting Turms of relief are ingdeguate.
AMales eeduted chuanges in provisten Toe setedf by properly iinprover in
i setdion against hun far withiiolding the praperty,

Provides thad limdtalions peviod Tor sueh aetion for relief by pood
fuith jmprover s two years from e tiie sueh good faith improver
diseovers that he Gs nob $he owner ovesswmenditiotetremossomion of the
Emd mmproved,

B sieien fit 4 33 VR et e i paipe e mprlererirnd Snfier-rrf-vownty-rerorder
qﬁm;.aw.u_“uz_puummm_ammw
SLL UL B ol Kl b G bk e G5 WA AL DL i g .
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“eanse of aclion npon a eontract, shligation or liability evi-

deneed by a cortifteate, or aledeact or gnaranty of title of
real property or poliey of {ille insuranes shall not be deemed
1o have geerted wl the discovery of the loss or damage suf-
fered by the awerieved paaty thercuntler,

2. Au avtion wrainst o sherilf, covoner, or conslalle npon
a liability inearved by the doing of an aet in his official ca-
pieity mnd in viclue of his offiee, or by the omission of an
oflictal iy ineluding the nonpayment of money collected
upon an execerdion, Tt {his suhdivision does not apply to an
ietion for an csonpe,

3. An action bosed npon the reseission of a confraet not in
writing. ‘he 1ime bexins {o ruan from the date npon which the
faeds (hat entitle (e aserieved parly to reseind oecurred.
Where the ground for veseission is frawd or mistake, the timo
dors mel hein fo vy undil the discovery by the aggrieved
party af e Tacds eonstitoding the frand ar mistake.

d. An oction by i geod Taith Smprover foe relief under
Chigter 3100 (eommensing with Section 871.1) of Title 10 of
Part 2 of the Code of Qivil Proeedure. The time begins to run

feom the date opon which e good foith improver discovers
that he is noi 1he owner of the l:l.lxtl&grm
sission o8 b Jatid wom deh b e worres Saone-thn -Gk Ahabo e
ficat poaupoeed Judpgrare dhadiaul.

Ni, 2 Beelion 741 of the Code of Civil Procedure is
amended 10 rewd;

T (03 As tsad in this seetion, “gol faith improver®’
B The niesning siven that term by Sceetion 8711 ebeldaepade,

£ When damages ave elaiined far withhelding the prep-
erly vocoverwd, soul improvements lave been made on the
property by a defendaut or his predecessor in interest as a
poad Taith Improver, the anwunt by which such improvements
enlinee the valbe of the land wist be allowed as a setoff
against sueh damagres,

See. 3. Chapter 10 {eommeneing with Seetion 871.1) is
pdded to Title 10 of Tart 2 of the Code of Civil Procedure, to
read: ' :

Cravrer 10, (ooh Farmr Turrover of IROPRRTY
Owned by, ANOTIEER

871.%. As used in this chapter, *‘good faith improver’’

mMeans me~

e bt .

ﬁe)-qkfm-s:m who makes an mproveramt o land in good
faith and under the ervencous belief beeanse of a mistake
cither of lww or [oek thit he b i the owaer of th
20 3 aplitlod o _psesiobietie tho.Liddd o 50
Pt Wbt et b it o S s a0 e bee sprova-ihe

Fory= e AT Ty chit. 3 b000k a i B puren- <leseribod-in -sab-
divisiorr {2y~ :

e Jand ¢
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871.2.  As used in this elapice, ** person™ inclndes maabasad
@ T R SRR U oy porated zmweiation"ﬂﬁm_O
PEtEens Baxiid bkt cultiuiinterst, sedumyaher Jegal
I R TIPS TIPS SRR ERE Y A7 3 L
o b e o £ 22 s o U MRS PR R o
HT12 An acbion For velief under this ehapter shall bo
broneht in the superior eourk
871.4. The court shail not crant relief wnder this chapter
if the -court determines 1)t the rieht of setoff nnder Section
160 511 of the Coulo af Civil Provedure or the right to remove the
impravewent nider Seetion 10135 of the Civil Code provides,
12 the good fath INIPEOVeE Wil jgis-aekesmnbe remed
13 ST15 at subject fe Meelion 3714 the court shall make
- T4 sl an aedinstinent of the vizhs, equitics, and interests nf the justice to the
15 sl fuith improver, the owier of the Jand, wud othoer inter-
16 estedd pueetios (inelinling, bat not limited o, Tessoes, lienholders, parties under 'u?
17 and enemmbreneers) as bs consisteond with substantial Justice to
18 the parties weler the eircumstances of the euse, The relief
19 weranted shall protect the owner of the Jand upon which the
T provenenl wis calsLIEI arainstipeenaiary Joss but shall
91 avoid, insofar as possible, euriching him anjnstly at the ex-
93 ponse of the ool Taith improver.
93 e Boerremefe relelprovided =in-Seetiomn -0
91 wowlgeobubind it ailicio-tho-oliestivastatad- v subdivisicn.
95 (gl i b sbernd begrible Lhaire sl 05 —pr¥Id ot it A Binle 5004 100w
25 bnollusdass-thesousl shallguud sueh : i
O askegaiadi BEsesNAE J0AD el Slriavbivee

00 =3 &) Un i 09

) (13) The court may grant relief to a good
faith improver under this chapter in & action
brought against the pood faith improver by the
owrer of the land upon which the improvement:
was constructed.

87L.6. (a) _ N _
: e w3 \'his ehapter does not afieet any Jegal or equitable de-

29 fenses, siuel as adverse possession, estoppel, or laches, that may
30 be_available to a good faith improver, '

(b} This chapter does nob affect the rules of law
which datermine the form of relief, if any, to be granted
in an encroachment case.

32 miRps 2 specidl asesment foe an improvement made by
%1 publdsentity ticie beancfils the land, :
o {b) grinting velief 1o o good {zith improver undef this

Fi section, thasgqeurt shidl first determine;
3G (1} The suMpl (i) the amonnt by which the iathrovement
AT enhanees the valudgl the lnd and (i) the am
38  good faith improversnd hiy predecessors i
a0 and a8 special pssessmy
40 the improvement.

43 {2) The sum of (i) tho 7
42 oceupation of the hund by ti

4 FTRLIIIET LU Tt

44 vurred opoomnpeniin by o }L ... the setion
i varred REERS 104 .. the setion
45 including but not hin asonabiy ;ncnrredt
raisal and atterney’s foed

it determined wnder paragrap

LY 43 - v >
vl the amiqnt €etereinsd under p

filble wnlue.of the use and
o fuith fmorover and his

ce b Yem

—;A Loy the couwrl may requive the owner ¢
50 thie intprovement was made to elect, with
51 Speciied by theerrbreithors
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2 ith improver or to sich other parties as ave defermined by
; 3 eonrt to he entitled thereto or into conrt for therr benefit
4 and, when sueh pavment is made, the emut shall enler A

5 judgment ihat the title to the land and the improvenynt
6 thereon is quicted in the owner as against the good faithfim.
7 provery or
3 (23 Ro offer to transfer all of his vight, title, and injfrest in
9  the imphovement, the land upon which the improyfment is

10 made, and aueh additional Lind as s reasonably nglessary to

311 the conveient use of the inprovemoent to the goghl fajth im-

12 prover upol payment to the owner of the amou specified in

1V subdiviston {(§). :

14 (1} The ;Apunt referred to in paragraph £2) of subdivi-

15 gion {e) shall D¢ computed by .

15 (1Y Determingpy the sum af (1) the valuglol the Tand upon

17 which the improdyment ix made and such agiditional Jand ny is

18  reasonabily neees-axy to the eonveniont vse BF the inprovement,

12 excluding the vatuk of the fmprovementf (3i) the reasenable

9% value of the use and Neeupai o of sueh Jind by the good faith

91 improver and his prilecessoes in ingghest, (iii) the amount

92 peasonably inenresd orexpended by $he owner of the land in

21 the aetion, includink bufhgot limiledgfo any wmonnt reasonably

24 - jnenrred or exprinded Tor Appraisalpr atioraey’s Tres, and (iv)

3 95 where the Iand to be transTdgeed igfthe improver is a portion of
1 26  alarger pareel of Jand held My t)fe owner, the reduetion in the
97 vatue of the vowainder of i1he Yhreel by veason of the transfer
* 28 of the portion o the improveyhgnd ’
20 {2} Subiracting From theffimdgnt determined noder para-

a6 eraph (1) the s of the yhiounis\paid by the good faith, im-
31 prover and his predecessond in inlerdst as taxes, amd as speeial
23 ausessments, on such lmglas distingjshed Trom the improve-
S ment, .
a4 (e) Tf the owner mgkes the cleetio provided for in para-
35 geaph (2) of subdighion {¢} and thd pood fnith improver
36 does not accept the gifer withio the timekpeeifind by e conrt,
37 the eotrt shall entgh a judmueni 1hat th title to the land and
48 the improvemeni flercon is quicted in theYowner ag against the
3 good faith imprgher,
40 (£} If the ofner of (he Iand fails to mike the clection an-
41 Morized by spfclivision {e) within the Uiwlg speeified by the
42 eourt, the mohd fuith improver may eleet togay to the owner
41 the amountfspeeificd in sahdivision (1) ; and\ghen sueh pay-
41 ment is wyfide, the conrt shall enter a judgmend that fitle fo
45 the improfement anl the Taned reasonnbly necessaty to the eon-
46 venient fise of the improvement (deseribing the spe wilk o
A7 suffietedt Iegal deseription} is gquicted in the good Yaith im-
48 provef das against the owner,
49 {gf) If the election provided for in parapraph {1) §f sub-
ng  digision {¢) is made, the eourt may provide in the judgment
51 t¥at the payment required by that paragreaph may be mije in
9 SGch-imbn 4 R ARGt
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F T TN e v e-paRrtioats iy
foith improver, or other person entitleg#if
bshall have a lien on the property to the extenj/tha

" improver fails to pay™y
e court, the court shall emier a judg
ile to the iand and the improvemen thereo
the owner as against the good faith inijy
in one pergon has an interest in the land, thd\pe
x¥ing an interest in the land are entitled to receive

E Ol I8eiE-2140308 BRSOt Db

871,7. This chapter does not apply where the improver is
4 povernment or povernmental subdivision or gee .oy or where
the improvement iz made fo land ownmi or possessed by & gov-
ernment or povernmentel subdivision or agency.
8kc. 4. This act applics to any .otion commenced after

its cffective dnte, whether or not the improvement was eon- -
strueted prior to its effective fdate. {[ any provision of this act .

ar applieation thercof to any person or cireumstance ia hald in-
valid, sueh invalidity shall not affect any ather provision or ap-
plication of this act which ean be riven affect withont the in-
valid provision or application, and tu this end the provisions of
this act are deelared to be severahie,



