Memorandum 67-3 7

SubJect: Senate Bill No. 253 (Exchange af Information in Eminent Domein
Proceedings)

Attached to this memorandum are the following exhibits:
Exhibit I (pink)} - California Pretrial Rules, effective September 1
Exhibit IT {yellow) - Proposed revisions of Senate Bill N». 253

Exhibit IIT (green) - Comments to revised bill

Exhibit IV (g_olgl) ~ Los Angeles Policy Menorandun
Letter - Charles T. Van Deusen (bluc)

Letter - City Attorney, Los Angeles (Lyuge) '

Revisions of the bill have been made in light of the revised rules
governing pretrial. For example, the demand for an exchange of valuation
data is required by the revisz=2 bill to be made 50 days prior to the day of
the trial, (Pretrial is optional under the revised rules.)

In the interest of clarity, we have made a distinction between the
list of expert witresses (Szction 1272.03 of the revised draft) and state-
ments of valuation data (Sectisn 1272.02 of the revised draft). Conforming
changes have been made throughout the hill. No substantive change is
involved, but the revised bill should eliminate confusion.

Bection 1272.07 is designed to save the Los Angeles procedure. Note
that the Los Angeles procedure will be applicable to any case where there
is a pretrial and one of the parties requests that wvaluation data be exchanged
under thz Log Angeles procedure. In other words, if there is no pretrial in
a particular case, the statute will apply. Moreover, even if there is a
pretrial, the parties can stipulate (by not making a request that the Los
Angeles exchange procedure apply) that the exchange be made pursuant to the
statute rather than the Los Angeles rules. This would be possible where
the attorneys on both sides have confidence in each osther and are willing
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to make an exchange without the court having ©o revisw the material to be
exchanged to determine that it is o fair exchange of comparable information.
A difficult problem under the proposed statute is the determination of
what portiosn of the evidence offerasd by the condemnor constitutes rebuttal
of the condemnee's case and what portion constitutes the condemnor!s case
in chief., Mr. Van Deusen's letier suggests that the statute make clear that
rchuttal evidence can he offercd by the condemnor at the same time as he is
Presenving his case in chief. Wo have not included such a provision in the
statute, We have attempted {o indicate what “case in chief" means in the
comment 1o Section 1272.04,
The other revisisns of the statute appear to nsed na comment. IT you
have any questions concerning them, we will answer them at the meeting.

Respectfully submitted,

Clarence B. Taylor
Special Condemnation Counsel
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=AN FRANCISCO — The State Judielal Council has
approved amendments to the California Rules of Court
dealibg with preirial Pprocedures, it was announced Mon-
day by Chief Justice of California Roger J. Traynor.

The Chicf Justice, who is Chairman of the Council,
reported that the Council approved the amondments at -
iis meeiing in Santa Rosa Friday. They constitute the
final step In a year of negotistions between the Council
audd the State Bar to reach agreement on the rules and
will take effect Sept. 1, 1967. The State Bar Board of
Governors earlier had given its approval to the amend-
ments, - ’

It is the belief of the Council that the amendments
meet the needs of the Bar, while safeguarding the ability
of courts to manage their trial calendars, the Chief Jus-
tice said. ‘ o

Chief Justice Traynor also said that the Council plans -
to cali a meeting of the judges handling calendar man-
azement In the superior courts some time in June to
discuss changes in- calendaring procedures required
imder the revised males, ’ ‘

A summary of the principal changes from existing
procedarcs that will result from the amendments is as
foilows: o .

1. The memorandum to set would be replaced by an
aa at-issue menorandum. (Rule 206.) .
.2 Dretrig! conferences would be held only when re-
qu-sted by a party or ordered by the court in the par-
tierar ease. (Rule 208.) ' )

& Crees would be sot for trial at a trial setting con-
ference in courts with more than 10 judges, (Rules
222050 In the smaller courts, cases could be set
wiil:out a trial setting econference if the court so pro-
vidad by laeal rule. (Rule 220.4.)

e Areriificate of readiness may be requiied by local-
rule.  If fuch a certificate Is required, the procedure
prescvibed by Council rule must be followed, The cer-
titicate would be filed simultaneously with or at any
time after the filing of the at-issue memorandum, ex-
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cept that if the condition of the court’s calendar is such
‘that'a case cannot be brought to trial within six mionths,
the certificate may be filed only upon notificatinon by the
“court of eligibility to file a certificate. {EBule 221.)
B, Al Pparties would have 3 right to conduct dis-
covery proceedings until 30 days before the date set for

trizl. Within the period of 30 days before trial dis-

-eovery could be had by order of ihe court Ior pood
cause and there eould be voluntary exchanges of in-

- formation and discovery by stipulation of the parties,

(Rule 222.)

AMENDMENTS TO
CALIFORNIA RULES OF COURT

irelating to pretrial procedures) .

ADOPTED BY THE JUDICIAL COUNCIL OF
THE STATE OF CALIFORNIA

Effective Septémber 1, 1967 _
Rule 206 is amended to read: ’

. - i. .
RULE 206. MEMORANDUM THAT CIVIL CASE IS AT ISSUE

(a) No eivil case shall bo placed en the civil cetive list or be st
for & predrial cunferepoe, for o trial setting conference or for trial
until it is at issue and uniess a barty thetelo hus rorved and Liled
therein an at-issne memorandum, stating:

i. The title and number of the case;

2. “The nature of the case;

3. Thet all essential parties have hesen served with process or
appéoyed thereid ond that the case is at issue as to pll such
parties; .

4. Whether the cose i3 eniitiodt to Jogal preference and, if so,
the citatfon of the section number of the code or statute
granting such preference; 4 .

5. Whether or not a pretriol conference is requesied;

6. Whethier or pot a jury trial is demanded;

" 7. The time estimated for the 1rial;

8. The names, addrosses and iclephone numbers of the aftar-
neys fur the purtics or of pardics “APPeuring b persarn.

* thy Any party not in opreement with the infmmation or esti.
mates plven in an at-isste momorandum shaill within five days
after the serviee therenf sorve and file o memoranduam en his Lehall,

(¢) M a pretrinl conference is not requested, it may thereaiier bs

(Continued en Page 5)
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requested hy either party ond such request shall be granted uniess
1o do so will in the opinion ol the court unreasonadly interisxe with
bringing the case to trial or wil! otherwise resuit in uniair advan-
tage 1o any party. n

Ruzle 207 is amended to read:

RULE 207, CIVIL ACTIVE LIST . .

(a} [Preparation] At least enee in cach calendar month, on a
day to be designated by the prosiding judge or the judpes, the clerk”
shall prepare a.list of all civil cases &t issue but not yet set for irial
wherein on at-issue memorandum has theretofore been filed, Such
list shall be known as the civil active list and shall be available
for' public examination. ‘ .

(b) [Contents] The cases cnumcerated on the civil active List-
shall be designated by their number and by the surname of the
first-named party on each side and shall be nrranpged in the order

L in which‘ the at.lssue memoranda wepre filed. -

© L
Rule 207.% is added {o read: -

. RULE 207.1. SEITING SHORT CAUSES FOR TRLAL

Az spon as feasibie after the filing of an at-Issue memorandsm

-or a certificate of readiness, if such pertificate Is required, the clerk

under the supervision of the ’p_n_}éiﬁipg Jndge, or, if nane, the judpne
or judges shall asstgn a Ume' and plocy for triai for shorl causes .
in which the time estimated for trial by oll partiek iz one day or.

tess. AN such cases shall be exempt feom any renquirement of o

prefeial, settlement or trial setting eonferenee.  If any such ense is’
noi completely tried within five howrs of trial time, induding time:

‘neeessary for reading transcripts, depositions and other documen-
- tary evidence, the judge may complote 1he trial or in the interest

of justice may declare a misirial, In the latter event a new al-issue
memorandum under rule 208 shali be served and filed ostimating

“the time for trizl at more than one Jday, and theroafter 1he case

shali be placed on the civii active lst in the sequence In which ¢hls
new memorandum ig filed in the case, .

Iv.
Rule 2075 is amended to road:

RULE 207.5 SETTLEMENT CALENDAR

As a part of its pretrinl facilities 1he superior eourt in each county
shall establish and maintain o seitferment calendar. When a civil
care has been on the eivii aetive iist for 30 days. or &t suel other
time as may be provided by loesl rule, the elerk shuail send all
parties to the case an invitation to atlend a seitlemont conderinee.

. The case shall then be placed on the seftlement calendar it one or

more of the partics not Iater than 20 days prior to the date sei for-
pretrial or trial setting conference, or, {2 no pretrial or tricd setting’
conferenee is required, not later than 20 days prior to the date sot
for trial advises the elerk in writing that he accepts the invitation,
The clerk shall notify all other partios of the aeceptance, ‘The court
muy, and upon the joint request of all pavtios shall, avder o par-
ficular cose to be placed on such settiement ealendar at any lime.
Settlement conferrnee siall be held Lnformally before a judse at’
a time and place provided by the presiding judge or, i none, hy .
the judpe or judges. The canference may be eontinued from Hme

o time by the judge. Each case on the setllement calondar shail

tefain ils place on the eivii active list. 1i the caxe &5 not setiled
at such conference, no reforence shall thereafter be made te A
=eitlement diseussion had under this rule, oxcept In gubscyuent
settiement proceedings. ‘The schHlement procedure. provided in ihis

rule js not intended to be exclusive, and Jocal setljoment procedures
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aherthe completion of pretlrizl procecdings are expressly autiorleed
T oronsitent with these cules. ]
Phis tale 2ol sud oporate to delay the setting of cases for pre-
Lind er irisd scitiag conlerence, or for trial. :
y.
Ruele 203 s omended to read:

HULE 2080 CASES IN WIHICH A PRETRIAL CONFERENCE SHALL
DE HELD .

A pretrial canfercnee shali be held in every case on the civil active
Lt Ja which bt s requested by a party or srdered by the court other
than shorl couses sot for trict under rule 207.1. The court on jis
own moton gy order « pretrial conferencs in an individual cese
only ciler consideration of the neocossities of that particulor cose.
Pratriel ¢qnigrences shall not bo required in cil cases or in ¢lassos
oi cases by yaneral court ordor or by local rule

Vi

Subdivizion (b} «f Rule 209 is amended o read:
RULE 209, SETTING FOR PRETRIAL CONFERENCE

] ¥ "

th}  The clerk xhall give uot loss than B0 days' notice by mail
of the time and place of the pretrinl conference to all parties
appoaring therein unless the parties agree to a shorter time or the
court ovders a shorler time for good couse shown upen noticed
ewtion, und no further nolice thereof need be given by any parly
tn-lhe case, -

VL - ‘
Rule 210 is amwended Wy repealing suhdivision (d) thereof and
adkeling o new subdivision d) to rend: ; :

AULE 210. DUTIES OF ATTORNEYS IN RESPECT TO PRETRIAL
CONFERENCES =

€ & TR .

1} Eueh parly shall make redasonable coffeis to complote dis-
covery proeccdings before the pretrial conference and shall be pre-
pared 1o juform the contt what discovery has been completed, what
discovery may e required and when such discovery can be oom-
pleted. .
VIIL
Subdivision (I of Rule 211 Is amended o read:

RULE 211, COWDUCT OF., AND LIMITATIONS ON, PRETRIAL
CONFERENCES

= * *

(0 AL the pretrial conference, the judge shall determine whethor
any parly othains in dwe caxe who has not been sorved with process
wilbin {he time aliowed by low or appeared pursuant Lo prior
swiviee of prooess o siipulation in respeet to his appearanes, and
whother any law and motion matter Is pending or likely; nnd, if so,
e judge shall have power to: {1 condinue 1he prewrial coniorenee
whoere exprdiont, with provision for the gpiving of notice thoreof to
any parly not previously notified of the conference: and (ii} where
necessary, order the case off the civil active list and to be replaced
tiereon only affer o new memorandum under role 26 ix served
andd filedd,

‘ . IxX.

Subddivision (w) of Rule 212 ix amended 1o reard:

QULE 212, THE PRETRIAL CONFERENCE

et Al the pretrisl conforence, whether-in the eourirom or in
ciambaay, e Judge, without adimdieating controveried Facs, may
consider and act upon the following malters:

1. The written statememts subiained udder role 200, and the

siafements of {he factval and legal contetntions made ux 1o
the issues remaining fn dispuie; .

L Any amendoients io (he picadings to he made by cousent or
hy onier of the judge upun application of a party ol sech
conferenee in respeet 1o any amendment (o the pleadings not
provimtsly passed upan by any judge, and fixing the time
within which amemnded plendings shall be filed;

3. Bimplitieation of {he {actoal ind lepal ksoes involved;

1o Admissiar of fict, and of doetmonts, as will avoid unneves-

. mary prooi; . '

2 helwrenees 1o 3 teferee, commissioner, or other person, as
now ur Lervadtes nrovididd by Laowg

6 Whethes the count has jurisdietion (o ael in the case as now
oF hwerea{ter aravided by law and, if oy, by consent 1o trans-
fer or [o dismiss the fnse wecordingdy;

T Whether the degeesitions, inspoctions of wreitiaps ol otlier

ke
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Codimtevery proceuditoss, wied G iy sial exassinadlon., ol
any, nave benn cempleted wnder roie 219; and, i1 not, subject
to ruie 222, ihe fixing of time limiis thercfor;

8. Whaother a tricd bricd or memorandum of poinis and zuthogi-
ties shual) be reguired; and, if so, the fixing of the Lime of
L service and {iling thercof;

1. Re-cstimating ihe time for icial afler inguiny whether a jury
trial iy 10 be had; and

10, Assigning the date and plaee of the trial in accordaner with
rule 213, :

: X

Subdivision (b} of Rule 215 is amended 1o read:

RULE 215, SERVICE AND FILING OF PRETRIAL CONFERENCE
. QRDER ’

@€ * L

(Y Within five days alier such service of the copy of the proe-.
triad conforence order any attorney may sorve upon atl othee atior-
neys in the case, and file with the clerk, a request for eorredtion
or nuexdification of this order. The prefrial judge may deny. qrand
or provide fov a hearing on sach reguest and cause nolice of his
aclion to he given to each aitornoy in the case.  After the five-day
poriod, or after éisposition of & reguest for correction or modifica.
tioa if sueh request is made, thie protrial order shall he Lled ip the .
case and the clerk shail forthwith give notice thereof by mail o
all partics appearing in the case.

. XI,
tule 220 is renumbered as Rule 219 and amengio ta read:

AULE 218. SETTING POR TRIAL AFTER PRETRIAL CONFER-
ENCE .

(1) Ewery case requlred 16 he pretricd shall be set foc trial for
a piace and tipe not earlier Yhan 30 deys after the time of Ming
the pretrial order {provided the tme may, within the court’s dis -
¢retion, be sherioned if necessary to prevent a dismissal undez
soction 583 of the Code of Civil Procedure or ior other good cause
shown upon aoliced Drsiien) and within $2 weeks after the pretrial
conlerenee, giving priority to thase casex entitbed therelg  uander
the law.

(b} I o time and place of Gl iz fiwed in the prelricdl order’
no fuviier thereo! neod be given If the time and place of trial is
not fixed fn the pretxial order the clexke shall zlve at least 30 days'
notice hereefl by moil {unless such tiine is shortened io prevent «
diupicsel under scction 539 of the Code of Civil Procedure or for
other good comse shown upou noticed meiion) o all parites appear-
ing in the case. .

. XL,

Bules 221 and 252 are repealed snd new Ruleg 280, 232031, 220.2,

2203, 220.4, 221 and 232 are added te zead:

RULE 220. SETWING FOR THIAL WITHOUT PRETRIAL CONTER-
ENCE IN COURTS DLVING MOHEE THAN TEN JURGES
{a) Al least onee a menili in courts having more than ten judmoes,
freen the eases on iha @il aciive list in wiich no pretrial cone
forenee is roquiced, oibler lhan short eauses set wrcder rale 2071,
times and places shall be assipned for a (ris] selting conforence
during such a porfod as will pamzit Lieir being set for txial not later
ihan 12 woeks affer the conference. Thid seiting for a tric] seiting
conferonce shalk: (13 be by or under the supervision of the prosiding
judge; {3) he in the scquence as nearly as possible in which the
cases aphear om Ute civil active Iist; (i) give priorily to those
cases ontitled theroto under the law; and (iv) insofar as foustble
assign the same dale for wial sctiing conforences to thowe cases
in which the same atlerney appears, The presiding judge shail
provide for o trial selithg conferonce calondar, Motions fo eemtinue
oy such conforence shall be made to the rial seitink confercnce
Judize o, if not available, before the presiding judge; and motions
lo advanee, resel, or specially set for trial setling conference shall
be made in like swoaner as such motions are made in respect 1o
e zial of o case. )
(b)) The clerk sidl zive not less than 60 days' notice by mail of
e time and place of the ariad setiing conference in vach easc o
il pardes appemring thesein unless the parties agree to o shorter
time of the court orders the time shortened for good cause shown
upen nolieed pwddon, and ne further netlee thereol need be given
by any party to ihe cose, ]
HUGLE 220.1. SETTING FOR THIAL AFTEE A TRIAL SEITING
CONFZRENCE
Every case in which a trio] setting conference is had shall be
set for triol for o place and tire not eavlier than 30 duys after the
sotting conference {provided the time niay, within the court's dis-
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cretion, be shartencd if neeessary to prevent 8 dismissal under sec-
tion 583 of the Code of Civil Proendure or for poeod cause shown
upoh noticed mwotion) and within 12 werks after the conference,
giving priority {6 thoge cases onlitled thereto under the law, This
setting for rial shall be by the trial sclling judge subject to the
supervision or order of the presiding judge.

RULE 220.2. DUTIES OF ATTORNEYS IN RESPECT TQ TRIAL
SETTING CONFERENCES

(i) Euelt party appearing in any case shall attend the trial setling
conference in person or by counsel. The persong so0 attending shall
have sufflicient knowicdge of the case te represent to the court
that the case is or ig not rcady for seiting and to furnish suifficient
information to the court concerning the case to permit the court
1o delermine if the case is in fact ready to be assigned a deflnite
trial date, . ‘ R

(b) Each party shail be prepared lo inform the courl a8 {6 what
discovery hag been completed, what further discovery may be re-
quired and when such discovery can be completed.

RULE 2203, DUTIES OF THE COURYS IN BESPECT TO TRIAL
SEXTING CONFERENCES

At the trial seiling conicrence the court shall determine whether
the case is or will be ready for trial, and, it 50, shall set a time.and
place for trial.

The court shall not: (i) require any wrilten pre-conference state-
ment, (i) redetermine or restate the issues made by the pleadinga,
(iii) dismiss ficlilious defendants or condliion the setling of a #zlal
date upon ‘the dismissal of such fletitlons defendants without the
congent of ail parties, or.{v) require the parties to disclose evi.

- dence or exhlbits, Cae

4

RULE 220.4. SETTING FOR TRIAL WITHOUT PRETRIAL CON-
FERENCE IN COURTS HAVING TEN OR LESS
JUDCGES ’

Any court with ton or less judpes shall use the setting procedures
provided in rules 220 through 2203, unless it provides by local
rule that cases shall be set for trial without a trlal setting confer-
ence. In such cvent, the court shadl at leasy once a month set for
trial a8 many cases on the civil active Lgr in which no prefrial
conference is required, other than short causes set under rule 207.1,
as may reasonably be tried during the period involved., This setting
for iriai shall be by or under the supervision ef the presiding judge
or, if none, the judge or judges of that cowrt and shail be in the
sequence as peavty as possible in which the cascs appear ont the
civil active List, yiviag priority to those cascs entitied thercto under
the law, The clerk shall give at least 90 days’ notice by mail of the
time and place of wiai to all purties appeartng in any case so sct
unless Lthe parbies stipuifate t¢ an earlier trial date or the ecurt
orders ihe time shorlened to prevent a dismissal under section 582
of the Code of Civil -Procedure or for other good cause shown upon
noticed motlon. .

RULE 221. CEATIFICATE OF READINESS .

taj [When required] In any county in which the court by local
rule requires & ceriificate of readiness, no case on the civil active
list shall be sct for a pretrial confercuce, for a trial sctting confer-
enee or for trial unless a certificate of readmess jg filed that eom-
plies substantiaily with this wule,

(b} [Confcridsi A cerlificate of readiness may be prepared and

 filed by any parly and may he joined in by any other party o 1he
faction amd shall stule:

1. That the purly or parties sigoing such certillcate are ready
1o and desire 1o have the case sct for prefrial conforence of
trial setling conferenee, i required, or for trial;

Whal discovery procecdings have beon commenced or eom-
pleted at the tinwe of signing such certificale;

3. To the extent thea known, whit discovery procecdings re
main (o be dono;

4. That all discovery will be completed at least 30 days prior
te trind exeept as may be allowed by order of court for zood
suse shown or as may be by stipulation of the parlics or
through veluniary oxchanges of information in preparation
for triad.

A pariy will have compliod with paragraphs {2 and (3 above
if ht penerally deseribes the numboer and kindy of discovery pro-
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cociiles wmitinred. comgleted o remaining to be done, without
iteniilying names of persons o other details of suech discovery.
te) iServiee on nonsigning parties and assignment for pretriai
or seiling conference, or for trialj A copy of such certiflicate shall
be served on all parties not signing the certificate. The cage shall
be assigned a lime and place for a pretrial conference, for a trial
seldng conference or for trial in regular order unless otherwise
ordered by the court upon molion made upon potice supported by
affidavit showing mood canse, gerved and filed within 10 days after
- service of the certificate of readiness. Such motion shall be noticed
for hearing within 10 days after service of notice of motion.

{d) [Time for filing certificate] A certificate of readiness may be

flled simullancously with an at-issue memorandum or at any
" time thereafter, except that in any court in which a ¢case cnnnet
. be brought to rial within six months from the filing of a certificate
of rearltiness boeayse of the condition of the court's calendar, such
cerfifieate may be filed only upon notifleation from the court as
_provided in subdivision (®) hereof, '

{0y [Nolfication of cligibilily o file certificate] In any county
in which a certificate of readinesy is redquired and in which a case
capne, be brought to trial within six months from the time a cer-
tifieute of rendiness is Iiled because of the condition of the court's
ealendar, at least onee o monlih as many cases on the civil active
list as ean be broughs lo trinl 2urisp e succeoding six months
shall be selected {or notiibeation that ihe cases are eligible for
filiiig a eoptificate of readiness, This selection shall: (1) be Ly or
wrsler (he supervision of the mesiding judge, or, if none, ihe judpe
of judges; (i be in the sequence as nearly as possible im which
the cases appear on the chvil aetive fist; and (1) give priorily to
thaeh: cases entitled thereto under the law. The clerk shall notify
the parlies to each of Bie solected eises that if the case is ready

for trint they may file o certificate of readiness.

Within 20 days from ihe maitfof of the cletk's notles any pariy
may fitn @ cectificade of reddiness. A case shall reinia its place
on the civil active lisk even thouph a cerlilicate of readiness is not
iited pursuant to the cek's potice; provided, howoever, 1that when
such, notiee is given In cach of iwoe months and po certifieate s
filed the ease shali e removed from the civil active list and not
“restored Lo thag lixt inless a4 new at-issue mernorandum be served
and {iled,

RULE 222 LIMITATIONS ON DISCOVERY

Al parties in ol esses shall be ontitled as a matter of tight o
conauet discovegy urceenings until 36 days before any dale sot
for thoe trial of tho coses, The right to conduct discovery procecdings
within 30 days before trinl shall be within the discretion of the
vourt, In exercising its diseretion the court shal iake into con-
siderstion the necessity and seasons for suweh discovery, the Gl
cgenee or lagk of diligenee of the party secking such diseovery and
nis reasons (or now having completed his discovery prior 1o 30 dnys
Lefose ivisd, whetllor the pormitting of such discoviry will prevent
Crhe ease from gosngr 10 wial on the day set or oftherwise interfere
“with the telal eniendar or resadt in prejudice to any parly, and any
olher matter relevant to the request, Nothing herein shall preciude
ar limit voluntary wxchanges of information or discovery by stipu-
Lation of the purlics wilthin 30 days before trial, but in no cvent
shall such exchanpes or stipulalivns require a court 1o mrant a
ccontinance of triak

X1
Rule 231 is amended to read:

AULE 231. ROQUEST FOR JURY TRIAL IN EQUITY, ETC. CASES
A pairy doesiring & jury i) where the right theroto is net guar-
antecd by Iaw shall, affer igsue i5 joined and before or at the time
of filing the et-lssae memoranduar, or within five days alter sorvice
of such racmorandurn by any other party, give notice of motlon
that the whole issue or any speeific issues of fact invelved thercin be
triedd by a jury. A copy of the issues of fact proposcd for submis-
‘sion to ihe jiry, in proper form thercfor, shall be served with the
notice of moiion. A party desiring to vacate the selting for a jury
trial when the right thereto i¢ not guaraniced by law and when
e setling was made by the court without opportunity for the
pary to oppose it, shall, witkin Hve days ather recoiving notice from
the clotk that the ciswe hag been sef for jury tvial, give notice of
motion to vacate such selting and lo reset the case {for trial by the
seourt without a ey, Such maotions siall be notieed for hearing on
the eihth court day after the pgiving of notice, but if the Law and
‘Motion Chlendar is not regularly heand on thot day, thbe hearing
shall be noticed. for the next surcceding Law anid Motlon Calendar
following such cighth day; provided, however, on onder of the court
fo: zood cause shown, the hearing may be had on an earlier of
larer day on notice preseribed by iz court.

-
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¥omorandum HT=37 EXHIBIT IX |

Reguires party who has served and filed a stavesentfof valuation
data to give notiee 3 hie plans to ca sscribed witnesses not Jisted

AMENDED IN SENATE MARCII 9, 1967
SENATE BILL | . No. 258

’ : " Introduced by BensienBsadlen. Senators Bradley and Song

February 4, 1567

REFERRED T0 COMMITTER ON JUDICIARY

wrrama— repaprass,
e s,

An act lo add a chapler heading immediately preceding Sec-
tion 2237 of, and to add Chapicr 2 (commencing with
Section 127801} to Tithe.7 of Part 3 of, the Code of Civil
Procedure, relating to emincnt domain.

The peeple of the State of Californie do enact as follows:

Sgeriow 1. A chapter hoading is added immediately pre-
ceding Scetion 1237 of the Code of Civil Procedure, to read:

Coarrer 1. Buiwest DoMAIN GENERALLY
Spe. 2. Chapter 2 (commencing with Seetion 1272.01) is

sdded to Title 7 of Part 3 of the Code of Civil Procedure, to
read:

O~ Ch = OO RO

LEISLATIVE COUNSELS DIGEST
8B 253, as amended, Bradley (Jnd.). Eminent domain. —
Adils Ch. headiug, and adds Ch. 2 {comnencing with Sea. 1272.01}, {échange of lists

Title 7, P1. 3, C.C.D. - { of expart witnesses
Specifies proecdnres for dissescasxjin eminent domain proceedings. Yang statements of
Sets time for which dewands and cross-demands § valuati dats

wist be made, preseribing the Torm and conteits of sueh demands. nation a

AHowy Jadicial Counei} to prosesibe; by sale; ties for serving end -

fling demnnds i embient desain proveedings diiterend from those pres

Specifics what information shall be contained in the b
valuation data.

or to have a
witmosa

adie-Bukis b a bOumatita ol il b b al il estify to opimion or
daltn required Lo Do listeq 10 /ns statement but which was not. Requires

that notiee be given where information iy diseovered which was not

listed, - T,
Riipttediibnission 6 of evidenee which was required to be, but which | Forbids '

was not, [is alanbtomgistatoment. . . of witnesgses who

were required to

be, but were not,

XYisted and limite

Provides that statutory prowedure does not super-
sede statewlide or local court rules and prescribas
the extent to which such rules may wvary the procsdurd
specified in statute. - :

Vote—Majority; Appropriation—No; State Expense—No.
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1 Coapmik 2. Dscevewnin ExinenT DoMAnN PROCERDINGS

2 —3 Q)
| 137201, {u) Not lauter than -}&mys afier the mremoran- - 5
4 o e seb has beon seived end filed prior to the dafe set for
; i pkalaabsonforoweg], ity purty to an cminent domain pro-.
- 6 cceding may serve upon any adverse party and file a demand
: _— Vah:'rpe exchangdvaluation data,
l}zts of s s.ndrtt .8 (b} A party on whom a demand is served may, not later
WLLDeSE8 9 than 10 days after the serviee of the demand, serve
statements of 10 adverse party and file a eross-demand te exchan ,
' 11 . data relating to the parcel of property deseribed in the de-
12 - mand,
13 {e) The demand or eross-demand shall
14 {1) Deseribe the parecl of property upon which valuation
i5 datn is to be exchangmed, whieh deseripfion may be made by

lists of experd
witnesses and
statoments of

.16 reflerence to the complaiut. list of expert
Chapter 2 (com- 7 {2) Imelode & statement jn snbstnnt:a]ly the following form: / Witnegses and
pencing with Sectiondg ‘“Vou are required to serve: and fle a stetenvont/OT valuation gtatemerts
4272,01) of Title d in eoinp lmuoe Wilh ‘” '*“' "'"‘" TraUdiof :}he
of 2p Code of Civil Procedure not .ut:-;' hin 19 20 days prior te the
o Part 3 P T55 5ot for Lrinl)asd-subjert 4o-Seotion—30V0-00-obthe Gode [ BX08pDL as Oﬂﬁﬂ
FYour YIgNT To Ol 22 ok-Qimil Ty $0 W1 Z2 | wish provided in
axpert witnesses WRIVET O] ey Tight to mtroduce on direct examination during- { that chaptsﬁ/

- 21 Your case in ¢hief any matter required to be set forth in your
during your case valuation data™

: 95 statzmontspT valy ~StaenRaNts)
in chief and of (1) Mot later than 39 20 Qays prior to the day set for trial, .

your g7 ceach party who served a demand or eross-demand and ench
- og party upen whom a demand gr cross-demund shal
og  scrve and file a-wé I valifation data, A party who
served a demand or eross-lemand shall serve his statensent
pon each party on whom he served his demand or cross-de-
g2 mand. Each party on whom a denand or erogs
33 served shall serve his atatomend fopon the party who #
34 the demand or eross-demand. _
a5 -{-e-}- Bl Fritheint Covnetd e e ades poeseribe Hwnes fon
36 rerving and fHing denandd and «r+r-H-1!+mrHﬂIH~ wtil & Lie for
37  mesvhng sikd iww- Matenenis of wbiation duttc thed ave bt
28  forswk from the Hue speeiied Sn i seelion; bub s vale
86 shadl peovide Had the teinl wiil be held within 36 days from
40 e diy o wideh the matonients of vadunton dati nre vequived
43 Yor sued vuley fo be nerved and Hed: Bueh rale sy previde
42 For a dilfevent form of sluboent thin that speeified by pere-
43 emph {2y of sbdiviion {e):
44 127202 Ton -tz shattvontainy
. 45 Muwnmmmmmeﬂﬂrwutm
46 perssnduidided.todeoalled a6 an-axpest-witness-by-the pareyr A stat?ment of
47  —igr}TheDamo-and-husiness o= vendence~addrens--of [E55N
48 person intended 1o be called as a witness by the party to \be exchanged on.__,.
49 testifly fo his opinion of the avalee of dhe deneribed
50 in the demund or eons-demand o0 a9 40 the amound of the

i of expert
. witnesses and
- statements of
valuation data
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dewmuge oF bencit; H angs o the Jarser pereel from which
sach properiy s tokews o v any of the following matiers:

(1) The voelue of the property .'2 seribed tn the demand or
cross-demand,

2) The aomount of the damage, if any, to the remainder of
the larger paveel from which such. pmporiy w taken.

{3) Phe ameunt of the benefit, if any, 6 the remeinder of -
the larger parcel from which sweh proporty i taken.

Cem T AT e e B BATGEE OB 265G HE0 S ATERE -0 — SRl
10 peson npon.whossnpninice-thaapikici-pedorred L0450 -sabdizie
11 sen~{by-s bused-inwivlo-or-dn-sabsiantiel pant--

12 feby=Ehe opinion of Witk —wpid-tomoneh-withops Lsted -
13 reqodred-ieanbdivieron- fbhof this sestion a8 to the valae of
34 the property deseriied in the demand or eross dermard and as
15 &ﬁwmm%ﬁa&waﬁé%ﬂmm&em
16 pareel frow whish sueh property s takem——g-siofomonts

{b) The statement of valuation data shall
give the nams and business or regidence address
of the witness and shall include a statement

17  whether the switness har an opinion as {6 eoch of the wmalters
18 listed in subdivision Priind, as To cach such maller wpon @
19 which ke has an epinion, whal, that opinion s and the follow-
20 ing data to the extent that the.opinion on such mztcr 18 based
2} thereon:
22 (1) The highest and best use of the propekty.
23 £2) The applicable zoning and the opinion of the witneas
2% as to the probability of any change in sueh zoning.
25 {3} A list of the sales, eontracts to sell and purchase, and
26 leases supporting the opinion.
27 {4} The cost of reproduction or replacement of the existing
24 jmproveraents on the property less whatever depreeciation or
29 obsolescence the mprovements have suffered and the method
30 of ezlenlation used to determine deprecistion.
31 {6} The gross income from the property, the deductions
39 frewr gross ineome; the pesuniting net ineorse; the rveanonable
33 from gross tneome, and the resulling net income; the regson-
34 able net renial value witributable o the land and existing
88 improvements theveon, and the esiimated gross rentel income
a8 aend deduciions thersfrom wpon which suck regsonable net
27 rentol vaelue i computed; the rate of capitalization uosed; ;
38 and the value indicated by such capitalization.

{f) If the property is & pertion of a larger pareel, a de—
- seription uf fhe larger pareel frem whick the property i

W00 A O N e O bD =

43 parawraph {3} of suhdlwsmn '(-dﬁ'—
44 (1) The names and business -or residence addresses, if
45 [known, of the parties io the transaetion.

46 {2) The location of the property subject to the transasotion.
47 {8) The date of the transaction.

48 {4) If recorded, the date of recording and the volume and
49 page where recorded.

50 {(5) The price and ather terms and eircumstances of the
51 transaction. In Heu of stating the terms contained in any con-
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tract, lease, or other Aceument, the sistement may, if the docu-
ment ia available for Inspection by the adverse parfy, state
the place where and the times when it is available for in.
spection,

{d} 'The statement of valu
or residence address, and bbu.».ln
upon whose spinion the oplinion
whole or in substantisl pars.

{e) The statement of valustion data shall include a statement, signed
by the witness, that the witness has read the suatement of valuation data and
shat it fairiy and correctly statzs bis opinions and knowledge of the matters
therein stated

(f}) An appra:.sal repori that has been prepared by the witness which
includes the information reguired to be included in a statement of valuation
data may be served and filed as a statement ol valuation date.

e S B bt

N

:ztion data shall include the name, business
=58, occupation, or profession of each person
vefaprred to in rihdivision {a) is based in

1272.03. The list of experi witnesses sholl include the name. business
or residence address, and business, occupation, or profession of each person
imtended to be ecalled as an expert witness by the party and a statement as
to the subject matter te which his. :‘.-pin‘mn relates.
L 5 ahdmekbde W1 ) A 2 arty who e siemed-o7ri-Flod-grstaber

6 of vanabion dala shall dilipently pive nolice to the part:cs
TRl WHOIR =vi-wemhierved if, after service of his

# wu&-vi-mr{v»ﬂmr-dmrﬁhc*
(1) Determines 1o call an expert wilness nat Histed-rr-hin

F otermibes 1o ol w;tne&-s-}ﬂ
! 12 ol ‘.J.]L’Lilu"‘i datafffor the purpoese of having soeh witness tes.
ox whom iy 1o s opinsen of the value of the property deacribed in s
the demand or the mmnennt of the damage or benefit, if any, to

witnesses

the remaiinder of fhe Brger pavecl Trom which such property
14 iy fawen;
17 {3} Prefermines fo Jave i witness ealied hv hum to':hfy on
i3 direst cxominalion during fits case in chief to any opinion or -
16 bt veguired oo he Bsted in {Eu slitteneent of valuation dat for that witneas

ap bub wlieh wis nel w0 listed;

i (45 Thiseovers any daia r-(:quﬂ to be Hsted in
9 ment of valuation data Lt which wos net so listed,

(b} The notiee required by subdivision (a) shall include

pon objection of 4 the information «:pouiu‘ll in SeetionB 1972.02 ¢&nd shail be 1n ;
jriting; but such ustiee is not reguired to be in writing if it

any parfy who servgbk s griven afler the conunencement of the trial. @
- Mk ept o5 provided in Scetmu@%rﬁ&r :i-r'&u'-

and files his list,;
of expert witnesses
and statements of oy
valuation data in»

compliance with

137201
{2) No party required to serve angd fle a gtam(mt-of-valuu

49 may eall an é"'j?ﬁx TP wiiness to lesh
o examin: wion dnring the case ip ehiel of the party callmg him

witnesses //

L B A0 AGUTRRS © e —pirirag -frre nddnbedls Gy <tive
ingluded in the an m.m:mﬁ tl e party whe ealls the witness, statements
. 3, (b) No parly regquived to serve and 1l omde s f valu-

97 ation data may esll a witiess to testily on diveet examination
38 during the case in chicf of the party calling him to his opinion
gy of the mluc of the property deseribed in the demand or eross-
40 Gemand or the amount of the damage or benefit, if any, to the
41 remainder of the Jarger pareel from which sneh property is fa stabement of
49 taken vnless i i e o femmnir ety rre-ticted valuation data
43 Mmm;t-ofﬁﬁ 2 party whe calls the wilness for the witness
c ’\Io wituess calied by sny party vequired to serve and Yyas served and

,\ft.atements 45 ol i of valuation data moy teatify on direct exami-
st - nation during the ease in cki~f of the party who called him to
and file any eninion o data reguired to be listed in afstatement 0

e Ylnaton datopunless such opinten or data ix listed D @
witmess - stetmnmt-&ﬂ%mn-&mv{-ﬁmmqﬂmm

50 except that testimony that is merely an explanation or clabora-
51 tion of data 20 listed ig not mudnusaahle undcr this section.
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7
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11
12
13
14
15
16

19
20
21

ticn 38% ndd that, by the date of the serviee of his state-
/}—T%g awn{ﬁE.**
{1} Would not in the exereise of rensonable diligence have

e | 8B 253

-lﬁ?ﬁ-ﬂw-)(a} The court may, apon such terme as may be
just, permit a party to call & witness, or permit a witness
exliedd by a party to testify to an opinien or data on direet *
examination, during the party’s ease in chief where uu,h '

wilness . episiton, or dala 1s required to be, but is not, 1ncluded
in sueh party’'s f valuation data if the mum‘ ﬁmh :
that such party bas made a good faith ciforl io com to_1272.03, in-

Scetions 127201 niade 18

¢ has comphed with Seo.

detetinined to call such witness or discovered or listed such
ophivon or dats; or

(") Failed to determine to eall such witness or to discover
or list such epinion or data through mzstake inadvertence,
sarprise, or excusable néglect.

(b} In makinga detormination under thls section, the eourt
shall take into account the fact that the opposing party
have relied upon the statoxs
prc;udlecd if the mmess is c.:lled or the testimony eaneermng
such opinion or data 18 given.

gstatements
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1272,08. (a} Except as provided in this section, this chapter does
not supersede or prevent the adoption of statewide or local court rules
relating to pretrial, calendering, or discovery in eminent domein proceedings.
Notwithstanding such rules, any party to an eninent domain proceeding may
serve and file a demand or cross-demand to exchange lists of expert witnesses
and statements of valvation data in accordance uith this chapter and, when
such a demand or cross-demand is served and filed, the provisions of this
chapter shall apply unless the rules otherwise provide and are applicable
in the particular cases.

(b) Statewide or ioeal court rules may require that lists of expert
witnesses and statements of valuation data be exchanged in accordance with
this chapter, whether or not a demand for such exchange has been served
and filed pursuant to Section 1272.0L.

(c) Statewide or local courf rules may provide a procedure for the
exchange of lists of expert witnesses and valuation data and such procedure
shall be followed instead of the procedure provided in this chapter in a
particular eminent domain proceeding if a pretrial conference is held and
one of the parties requests that the procedure provided by such rules be
followed. The rules establishing such procedure may préscribe the valuation
data to be exchanged, the conditions under which it will be exchenged, and

the consequences of the failure of a party to satisfy such conditions.




&)
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The procedure provided in this chapter does not
prevent the use of e¥her discovery procedures or limit the
matters that are .thewwise diseoverable in emiment domaj
proceedings. Neither the existenca of the procedures
provided by this chapter, nor the fact that they
haws or have not been invoked by a party to the
proceeding, is intended to extend the time for
completion of discovery in the proceeding,

28 m%jNathing in this chapter makes sdmissible ARY evi-
27 dence that is not otherwi

I erwise admissible or permits a witness to
28 base an opinion on any matter that is not & proper basig for
29 such an opinion.




Memorandun 67-37 "EXHIBIT IIX
COMMELTS TO BEVISED BILL

Secticon 1272.0L

Comment, Section 1272.01 and the other secticns of this chapter
vrovide a8 simplified procedure for exchanges of valuation informaticn
in eminent domain cases. The procedure provided by this chapter is
not mandatory; it applies only if it is invoked by a party to the pro-
ceeding. However, statewide or loesl court riles oy require an exchange
«f Inforraticn in 21l cascs and roy establish alivrnctive procedures for

cases in which pretrizl conferunces are held. Tails clgpter dces nct super-

sece or prevent adoption of sueh rules. Sec Setion 1272.07 and the Cerment
to that scetion. : :

Existence of the procedure provided by this chapter does not
prevent the use of depositions, interrogatcries, or other discovery
procedures In eminent deomain proceedings. See Section 1272.¢8 and the
Comment to that sectlon.

In requiring thet demsnds be served and filed not later than 50
days before the date set for trial, subdivision (a) dces not presuppose
that in all cases a trial date will be set more than 50 days in advance.
To assure timely filing and service, a party must anticipate the trial
date that may be set by the court (at a pretrial or trial setting con-
ference or otherwise) and file and serve his demand at least 50 days
before the date that is fixed for the trial. The 50-day period is
necessary tc allow time for the filing and service of cross~demands,
the preparation of lists and statements, and the filing and service of
such lists and statements 20 days before trial.

Subdivision-(b) permits a party upon whom a demand for an exchange
has been served to serve a cross~demand on any cther party to the pro-
ceeding. Such a cross-demand may be used, for cxample, by a party who

lw



wishes to protect himself from being required tc reveal his expert
witnesses and valuation data tc a party who has only a nominal interest
in the proceeding while receiving no significant information in return.
Under these circumstances, the party upon whom the demand was served
mey wish to serve a cross-demand on the opposing party who has a
substantial interest in the proceeding. Absent such cross-demand, he
would obtain no valuation data from this party since the exchange

takes place only between the party who served the demand and the party
upon whom the demand was served.

If a party serves a demend to exchange valuation data on another
rarty to the proceeding, both the party serving the demand and the
rarty upon vhom the demand has been served arc regulred to exchange
statements of valuation data not later than 20 days prior to the dsy
set for trial. Under subdivision (d) the party who serves & demand
must, as a matter of course, serve his statement of data upon each
party upon whom he served the demand. The parties required to make
an exchange may stipulate or agree to the precise time when the exchange
will take place in order %o insure that it is complete and simultaneous.
lLbsent such agreement, the exchange nevertheless will be substantislly
simultanecus because both parties normally will file and serve the
required lists and statements approximately 20 deays prior to the date

set for trial.



Scetion 1272.02

Comment. Subdivision {=). Section 1272.02 reouircs that a statement of

valuation data be provided for cach persoa who is to testify to his opinion
as te value, damages, or berefits, whether that nerscn qualifies as an
cxpert or not. For example, = ctatement nust e provided for the owner of
the property if he is to testify concerning valuc, danages, or benefits,

See EVIDENCE CODE § 813(a)(2) {cwner mey testify concerning value).

Subdivisions {b) and (c)}. These subdivisions require that each state-

rnent of valuation data recite whether the witness has an opinion as to
value, dameges, or benefits ané, if he does, what that opinicn is. These
subdivisions alsc reguire the sctting forth of speeified basic data to the
extent that any opinion is bascd cherecon. CFf, EVIDENCE CODE §§ 814-821.
The subdivisicns do not requirce that the specificd data be set forth if
the witness' opinicn is not based thereon even thcugh such data nmay have
been compiled or ascertained by the witness., For cxonple, if an appraiser
does not suppert his opinilon as tc value by refcrence to reproduction
costs or a capitalization of income, the informeition specified by para-
graphs (3) and (i) of subdivisicn (b} need not be given in his statement
cr appraisal report.

Subdivision (d). Subdivisicn (d) requircs that cach valuation state-

nent list the name and address, and indicate the business, occupation or
profession, of any person who will not be called as o witness by the party
tut upon whose opinion the testinony of sny valuation witness he plans to
call will be based in whole or in part. This information is needed by the
sdverse party not only for the general purposc of properly preparing for
trial but elso to enable hinm to utilize his right under Section 804 of the

“3e-



Evidence Ccde to call the expert and exanine hin as if under cross-exanination

concerning his opinicn.

Subdivision {e). Subdivision (&) requircs thet each valuation state-

wment inelude a recitaticn, signed by the witness, that he has read the

statement and that it accuratcly reflects his cpinions and information.
The purpose of the requirement is to guard agoinst misinterpretation or
nisstatencnt of the witness'! vpinions or supporiing dots in preparation
of the statenent.

Subdivision (). Ordinarily an aopraisal repeort prepared by an

cxpert witness will contain all of the informaticon rcaulred by subdivisions
(e}, (@), and (&) to be set forth for such wituess. To the extent that
the report does so, this subdivision permits scrvice and filing of the

report in lieu of a statement of valuation dats for such witness.

-l



Scetion 1272.03

Corment. Saection 1272.03 requires the list of cxpert witnesses to
include gll perscns to be called as experts. Thoe list therefore rust
inciude not cnly the valuation cxperts for whom statenents of valuation
dota or appraisal reports arc required by Secticn 1272.02, but also any
cxperts who will testify conceruing cther matters that nmay be presented
tec the trier of fact to facilitote understanding cnd weighing of the valu-
ation testioony. See EVIDERCE COLE §§ 813(b), Silb. TFor example, in a
case involving o partizl taking, if a party intunds to present supert
testimony concerning the charscter of the improvenent to be constructed
by the plaintiff (see EVIDENCE CODE § 813 (b)), thc proposed witness' nene
muct be listed. BSimilarly, a party is required to list a structural enginger
who is tc testify concerning the structural soundness of an existing building
or & geologist who is to bteenify coneerning the cxistence of valusble
ninerals on the property.

In addition to naming cach proposed expert witness, the list must
indicate his professicn or calling and identify the subject matter of his

testinony. For example, the subject matter mey be identified as "valuation

m n T

testinony,"” "character cf proposed improvenent," "structural scundness of

H

building," "existence of oll on subject property,” and the iike. This
further information is necesscry te apprise the adversc porty of the range
and general nature of the expert testirony to he presented at the trilal.
Unlike Section 1272.02, this scctlon dees not ruguire that the particulars

of the expert opinion be stated or that the suppcréing factual data be set

forth.



Sectioan 1272.04

Corment., Section 1272.CL requires that 2 party promptly advise the
adverse party if he intends 4o call an expert witness not included in
his list of expert witnesses, to call a waluation wiiness far whom no
statement was provided, or to use valuation datz that was not listed in a
statement of valuation data. Complisnce with the section does not, however,
insure that the party will be permitted 4o call the witness or use the

valuation data. See Section 1272.06.



Soction 1272.05

Comment. Section 1272.0% provides a sanctiosn calculated to insure that
the parties meke a good faith cxchange af lisvs of expert witnesses and
esszntial valuation data. TFor applications of the seme sanction to other
required pretrial disclosurss, sce Code of Civil Procedure Sectiong Lsk
(copies of accounts) and 2032 (physicians® statements). Although the
furnishing of a list 2f sxpert witnesses and statements of valuation data
is analogous to responding to interrcgatories or a request for admissions,
the conseguences spzcified by Code of Civil Procedure Section 2034 for
failure or refusal t> meke discovery are not moade applicable to a failure
to comply with the requirements of this chapter. Existence of the sanction
provided by Section 1272.0% dozs not, of course, prevent those consequences
Trom attaching to a failurs > make discovery when regular discovery
techniques are invoked in the procseding.

Under exceptionel circumstances, the court is authorized to permit the
use of a witness or of valustion data not included in the list or statsments.
See Section 1272.06 and the Comment to that section.

Section 1272.05 limits only the calling of a witness, or the presentation
of testimony, during the case in chief of the porty calling the witness or
presenting the testimony. The gection does not preclude a party from calling
a witness in rebuttal or having a witness give rsbuttal testimony that is

otherwise propsr. See Ban Francisco v. Tillman Estate Co., 205 ¢al, 651,

272 Pac. 585 (1928); State v. Loop, 127 Cal. App.2d 786, 274 P.2d 885 (1954).

The section also does not preclude a party from bringing sut additional
data on redirect sxamination where It is necessary to meet metters brought

out on the cross-examination of his witness. However, the court should

==



exercige diligencs t3 confine rebuttal and roedirccet exemination ts theilr
proper purpose of meeting mattors brought ocut by the adverse party.
Obviously, a party should not be permitted to deofent the purpose of and
evade the sanction of this chapcer by reserving witnesses and valuation
opinions and data for use ir rebuttal wherse such witnesssg should have been
uged during the case in chief znd such opinions and datas should have been
prasented during direct sxamination. Although rebultal properly may include
testimony "affered for the purpose of destroying the effect” of evidence

previosusly intraduced by an advorse party (sece State v. Loop, supra),

rarely if sver should opinions and data that csuld and should have been

set forth in statements of wvoalustion dats he considerzd t2 be proper rebuttal

of contradictory ospinions or inconsistent data offersd by the adverse party.
Applicatisn of the concept of "case in chief" to the presentation of

evidence by the plaintlff requirces particular ottention. As the burden of

proof on the issuss of wvaluc and damages is upon the defendants (see San

Troncisco v. Tillman Estats Co.. supra), thosz parties ordinarily are

permittad to present their cose in chief first in the order of the trial.
Therefors, the following prosoutation by the plaintiff may include evidence
of two kinds; 1.e., evidence cowprising the casc in chief of the plaintiff
and evidence in rebuttal 2f ewvidsnce previously presented by the defendants.
If the evidence offered in rebuttal is proper as such, this section does

not prevent its presentation at that time.



Section 1272.06

Comment. Section 1272.0° allows the court oo pernit a party who hes
made a good faith effort 4o corply with Sections 1272,01-1272.04 to2 call
a witness or use valuation data that was not included in his list of
expert witnesses or statements of valuation data. The standards set out
in the section are similar to those applied under Code of Civil Procedure
Section 657 (for granting a new trial upon newly discsvered evidence) and
under Code of Civil Procedure Section 473 (for relieving a party from
default). The court should aprly the same stendards in making determinations
under this section. 7The econsideration listed in subdivision (b) is
important but is not necessarily the only eonsideration to be taken into
acecount in making determinations under this section.

The court, in permitting o party to eall a witness or use valuation
data under this section, may inpose such limitotions and conditions as the

courc determines to be just under the circumstances of the particular case.



oaction 1272.07

Comment. Section 1272.07 takes ints account the facts that (1)
calendaring and pretrial procedures in eminens domsin cases are governead
by rules adopted by the Judicial Council, rather than by statute, and (2)
in some counties local courts have established mandatory procedures for
the exchange of appraisal repsris and other information as a means of making
bretrial conferences more effactive, of assuring readiness for trial,
and of attaining rociprocity o7 disclosure under the varisus discovery
procedures. In Los Angsles County, for exampla; procedure prior to trial
in eminent domain cases is governed by a policy memorandum, See Policy

Memorandum, Pretrial, Discovery and Calendaring in EIminent Domain Cases,

%,

Superior Court, County of Los Angeles; McCoy, Pretrial in Eminent Domain

Actions, 38 L.A, Bar Bull. L1239 (1963), reprinved in 1 Modern Practice
Cormentator 514 (1964). Under that memorandun, an initial pretrial order
requires that appraisal reporis te furnished o the court at the time of

the final pretrial confezrence, The reports are exchanged among ths parties
if the court determines the reports to be "comparable" and an exchange to

be appropriate in the particular case. The power of a trial court to require
such an exchangz in eminent donain proceedings was racognized in Swartzman

V. Superigr Court, 231 Cal. App.2d 195, 200-204, 41 Cal. mptr. 721, 726-728

(1964).

This section permits the odoption sr continuation of such rules and
procedures as those existing in Los Angeles County. However, subdivision
{a) assures that the procedursz of this chapter is available in all counties
ond in all cases unless such rules provide an alternative orocedure and

specify that this chapter!'s provisions shall not be applicable.

-10-



In keeping with the views expressed in tic Swartzman decision, sub-
divigion {b) permits court rules 12 rsguire an zxchanga of the. information
speeified by this chapter, whether ar not a party serves and files a demand
far such an exchange.

Subdivision {c¢) authorizes the adoption of court rules to establish a
procedure for exchonge of valuation information as a part of the pretrial
procedurs. Berause of the substantial differences between an exchange
ander the auspices of the court and one accomplished by service and filing
under this chapter, subdivisisn (c¢) permits the court rules that establish
the former procedure to spzcify the information to be exchanged, the
conditisns under which the proflzved information will or will not be
sxchangzsd, and the conseguences of any failure vo comply with the rules.

The procedure provided by such rules would be applieable to any case
where there is a pretrial and one of the partiss reguests that valuation
information be zxchanged according to the procedure provided by the rules.
However, if' there is no pretrisl conference in o particular case, the
procedure provided by the statute would govern. And, sven where there is
a pretrial confersnce, the partics can in effzct stipulate (by not making
a request that the procsdure provided by ths rules for the exchange of
veluation data be used) that the exchange be governed by the statute rather
than the rules., This might occur, for sxample, where the parties on hoth
gides have confidence that a falr exchange would take place without the
necessity of ths court reviewing the material %o be exchanged to determine

that it is a fair exchange of comparable information.

~11-



Soction 1272.08

Conpent. This chapter has no effect on the use of discovery procedures,
on the matters that may be discovered, or on the time for completion of
discovery. It should be noted, however, that a party may be entitled to

a protective arder if no gooad cause is shown for the taking of a deposition

of his expert prisr ts the czxchange of valuation data. See Swartzman v.

Superior Court, 231 Cal. App.2d 195, 41 Cal. Rptr. 721 (1964).

-12-



Section 1272.09

Corment. The admission of evidence in eminent domain proceedings is
governed by Svidence Code Secticns 810-822 and other provisions of the
Evidence Code. The exchange of information pursuant to this chapter has

o effect on the rules set out in the Evidence Code.



Y. EMINENT DOMAIN {INCLUDING INVERSE

CONDEMNATION}

‘A. Pclicy Memcrandum ' :
b Contested eminent domain cases ere governed by California
Rules of Cauret, Rules 208 to 222, inclusive, with respect lo setting for
pretrial and trial and with respect to pretrial and settiemeni confer-
efices. -
2. Experience has shoawn that in order to make discovery and
pretfiial procadures effective and to properly control the calandaring;
of eminent domain cases for preirial conferences and for trial, the-
“court must nsist on Compliance with the California Rules of Court:
and with the provisions of this Policy Memorandum, provided that in
the exercise of the couri’s discretion and for good cause, complisnce
with the provisions of this policy Memorandum may be waived in any
particular case. o o

3. 1t is the policy of the courf in seifing such cases for pretrial
and trial fo give them the priority o which they sre entitled by law.
[C.C.P., sec. 1264 Al such cases should be brought o Hial # pos-
stble within fwelve months after the filing of the complaint. :

Counse! are expecied to assist the court in carrying out this
policy by compliance with the Rules and with ihe following proce-
dures with respect fo calendaring, pretrial, and discovery.

: 4. This Policy Memorandum shall apply to eminent domein cases
in the Central District, and to all such cases in any other Districis
_when so ordered by the judge presiding in the Master Calendar De- .
partment in any such District. : o

5. Tn order to asswre uniformity in eminent domain cases [in-
cleding inverse condemnation cases] all pretrial conferences, together
with all law and motion matters, {except motions to iransfer fo an-
other district, which are heard in the master calendar department], alt

-discovery procedures, all exparte orders and judgmants, aff stipulated

and other uncortested matters, all contested matiers for fris] and
determination of issues.when such issues are for defermination of the -
court rather than o jury and such issues are submitied for trial and
ustermination by the court, will be handled in Department 64 of he
Eourt. Department 64 has been designated by the Presiding Judge
as a specisl department for all of the stated purnoses.

6. All emirent domain cases are set for a first preteial confer-

ence within sixty days after the filing of the: memorendum o sef. At
that conference the Court, with the help of counsel, will seitle the
 issues to be tried and sei 2 dote for the trial of the case, as well as
the date for & final pretrial conference sbout thirty days before the
date set for trial. Since the date then set for the trial will usuaily be
six months after the first preirial conference, counsel will be expected
1o keep that daie availsble, thus efiminating the necessity for continu-
ance becausz of confliciing engagements. Counsel will gks be eox-
pected to complete all their discovery bolween the first and final
pretrial conferences. Continuances of the fina! pretrial conference for
that purpose will anly be granted on an affirmative showing of good
causa. : : .
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“ence o for dsal until i s at ssue arnd unless s pari

B. Pretrial, Discovery, Other Proceedings Bofore Triad and’
Calandaring :
L. "o eminent domain case shall be sel for & preirial confer-,
iy thereto has

served and filed & memorandum fo sef.™ {Rule 206 (Exhibii B
2. In order io erxpediis the salting of a conlesfed eminent
domain cese for predsial and drial, the summors shouvld be served
prompily on all defendants, and answers sheuld bo fifed promptly
after the wervice of summons. While reascnable extencions of time fo !
answer may progery be agreed to by counsel, the court considers”
et in the ordinary cese an ealension of time for more than sixty
days is not reasaneble where the scle rexson for such delay is fo give -
o o defendant's counsel time to secure professiona! appraisels of the
property taken or damaged, _ ;
' tr most cases an snswer can and should be filed within sixty
days based on the information as fo the value of the property taken
or damaged then eveilable, having in miad the owner's right 1o fle
an amended answer on stipulation or by order of ihe court on motion
after he has vblained an adesuste appraisal. The early filing of ar

1
H

answer will enabie the court, upon the filing of a5 memorandum to

cseh, fo set the case Tor prefrial and for tria! within twalve months
-after the commencement of the action, on detes which are agreeable
o sl counssi, P

3. In preparing answers fo cornplaints in eminent domain cases,
ceunsal are exprcied fo comply with the requirement of section 1746,
Code of Civii Procedure, that "Tejzch defendant must, by answer,
set forih his ssteie or interast in each parcel of property deseribed

in the camplaint 2nd the amount, if any, which he claims for each of
the severel items of damage specified in gaciion 248 -

C. First Prebrizl Conference
b When ine memorandum fo set 2 contested eminsat domeln
case [Exhicit B) hes been filed, the clerk in Deparimant 64 will det a
date for & first prefvial conferance not later than sicty days affer the
filing of the memorand :
2. Where all parties eppeoaring in the acHen agree in wriling,
by letter or stipulatior filed with iha pretrial Setting Clerk in De-
partment &4 concurrently with the memorandum 1o set, the first pre-

h
trizd conference will ks st on cnv ons of three dater within seid

pariod of sixty days as requesied by the porties. If the parfies do aot
agree, counsel for the party flling the memorandum 1o set, by fetter
to the Prefrial Setting Clerk in Department 84 with copy o each
other party eppearing in the action in srovris persona or by cournsel,
filed with ihe memorandum to set, may request ihat the case be set
for tha first pretrial conference on any one of *hrse detes, in whick
event the case will be set for such conference on one of those dates
unless withia five days from the date of such request, any party ap-
pearing in the sction, by lstter to the Pretrial Setting Clerk in De-
partment &% with copy to all cther parties appearing in the action,
objects to &l such detes and requests that such conference be set on
any one of three other dates. If within five days thereafter the parties
do nof advise the said Pretrial Setting Clark in writing that they have’
agreed on.a mutually converiant date, the case will be set for 'a first

_pretrial conference by direciion of the judgs ascigned for that pur-

pose by the Presiding Judge on a dale within said period of sixty
oays codverient fo the court, which date will be changed only on

.motion cn an affirmative showing of good cause. Notics of the data

set for the peotrial conference [Exhibd C] will be sent by the said
Pretriz! Setfing Clerk to el parties appesring in the action as re-
quired Ly Rule 209,

-
—— t ——



~3. The first pretiial conference will be held for the purpose of
discussing and securing agreement on all metters set forth in the
joint statement o be filed as provided in paragraph [5 of this Policy
Mermorandum, and such other metters as may be suggested by the
judge presiding at such conference or by the parties then present.
When necessary, a reascnable continuance may be granted in order
that the pariles can agred en &l such matters before securing their
appraisals and engaging in discovary proceedings. At such conference
the court will also discuss the possibility of sshilement.

4. At the first preirial conference the court will also fix the
. date for the #rial and o date for the final preirial conference not
mare than thisty days befere the daie so fixed for the trial, having
in_miad the calendars of counsel end the calendar of the couri. When
such dates are fixed, counsel will be expecied to aveid conilicting en-
gagemenis. .

The dates set for the final pretrial contersnce or for the irial
may be changed by the court in Department 64 on motion on nofice
to all interested parties, on an affirmative showing of good cause.
The court expects counsel fo give notice of any such motion prempty
on discovering good cause therefor. Reserved dates for motions may
be obtained from the clerk in Departmeart 64, :

5. Unless the first preteial conference is waived as herzinafter’
provided, sach . party appedring in the case shall attend the first
pretrial conference by counsel, br if hdne, in person, and shall have
a thorough knowledge of the case and ke prepared to discuss it and
make stipulations or admissions where appropriate, and ‘be prepared
to agree on a date for the final pretrial con&rance and for tha trial.

6. M is the policy of the court o require the filing of a joint
statement at or bafors the fime set for the first pretrial conferance
evidencing the extent to which counsel are agreed on matiers which
should be agreed on ot the first preirial conferenze, including a date
for the final pretfrial conference and for the trial. The court has pre-

;pared 2 chacflis‘r of all such maiters, which should be used by counsel
Yas a quide in preparing the required ioint statemant. Copies of the
icheck list are available af ihe main or any branch cifice of the
*Caunty Clerk. (See Ssction VIl ) ;

C % Mt is the policy of the court to waive the first pretrial con-
ferancs when the joint statement evidences the agrecment of counsel
“on 2l matters set forth in the check list which are applicabls to the”
; oariicular cass, on condition that the joint stalement, togeiher with
i a request for such waiver, is filed not less than ten days before the
Viime set for the first preleial conference. In that evert, counsel may
=il the pretrial clerk in Depariment 64 on the second court-day be-
iiere the day set for such conference, to determine whelher appeor-
ance &t the conferance is necessary. !

8. At the conclusion of the first pretrial conference, or upon
Lhe waiver of such conference if the joint statermert is approved, the
{court will prepare & first pretrial conference order selling forth alt
| malfess agreed on except the several paities’ sstimatas of valug [see
1 lule 2ik, subd. ()], including the dite sei for the Tinal preirial ¢on-
“Harence' and fer the 42!, and serve and file such order a3 provided in
y RL_JI& iy . o g . A




trial conference and
ence, the parties are
ters and any depositics »

vided in the Jirst preirs] oraer, ing! ding h
tion daita as mey, be agreed on by the pari; :
e parties are also expectod fo confer in perion or by correspan-
dence 1o reach agreement upon a many additional ma‘ters as pos-
siple, )

2. Counsel are reminded that at the firs preirial conference or
at any time before or et the fine! prelrial confersace, fhe parties may
by stipulation alse submit to the fudse assigned Tor that purpose, and
sich judge may defermine, any oifier matior which will aid in ihe
-disposition of the case. [See Rale 212, sikdivision [bl].

. E. Final Pretrial Confersnce :
¥ ko At or before the final pretrial conference, when ordered by
the court, the parties will subrait 10 the retrial conferencs judge a
foint written statement of all matiers agreed on subseguent to the
Airst pretrial contersnce snd a joint written siatemen! or sepearate
written statements of the factual and legal contentions 1o be made as
to the issues remaining in dispute, +o the extent that such matters.
have not previously bean incorporated in ary pariial prefrial confar-
ence order or emendment therete. (See Rule 710 ' :

2. At such conference, when so ordered by the court, the par-:
ties will submit fo the court & descriptive Hist of all maps, phofo.
graphs and other documentary sxhibits whick either party then in-
tends to offer in eviderce, excep! documents either party. may intend
to use for impeachrient, with & stefement irdicaling which ones may
be marked in svidence at the boginaing of the irial and which onss F 2
are fo be merzsd for iventification. In the discretion of the cours : 7 ‘Eﬁ- £ , bee
said st may be included, in whele or in part, as-a part of the [oini bt T
written staternent required to be filed at or befare such conference. (L -
T the extent that such exhibits are then avoiable, thay should be
produced at the time of the final oreirial conference and marked by
the clerk as exhibits in evidence or Jor identificaiion. The provisions of -
this paragreph do not preclude the production of other exhibis i«J
the time of irial.

3. Pricr to the final prafrial confersnce cach party will subrit

in camers fo the court in writing a memorzndum setiing forth in

summary form a statement of the opinions of zach of their respaclive ' [
appraisers and other valuation witresses as fo ') the value of each ;
parcel to be teken, 2} severance damages, if sry, and (3} the valus o Sk ines Esnlecw

of the benefits rasuling Trom the constraction of the propossd public

work, and other information and data e may be requested by the- W e
ceurt. Such memorandda shall not be filed and af fime of final preirial N
conference may be returned io the respective perbies or ardered ex W £>

changed if desmad comparable and in carmpiiance with the first zre.
trial order. The requirements with refersnce to appraisel reporte er
other valuation defa as generally reguired are sat forth in Exhibit E.
4. At the conclusion of the firal preirial confererce the judge
8s required by Rule 214 will prepare a final pretrial corference order.
shell ircorporete by reference any partisl pretrial conference order
and a statement of any amendments Sherets and of the matiers then
sgreed on, the fist of proposed exhibits if submitted by the parties
with their stipulation with respect thereto, a statement of any factuel
and tega! contentions mads by each party as to the issues remaining .
in dispute, wi

hich have not beea sef forth in any partia! pretrial order
-or amendment thersto, end & concise and descriptive stafement of *
every ruling end order of the judge at the fnal pretrisl conference
- on any matter which has theretcfore been determined or will aid ihe
- geourt indhe disposition of vhe case. )
5. The finel pretrial corfecence ordar will be served and filed
as provided in Rule 2i5.

— ifem



F. Check L'sf Tor Complation of

+ trial Confersnes in

Lo A joint writren sfale

parties as to &l matierns ied

be filed af or befors the 4

conlested eminent domain case:

Each stich statement shout
of the parcel or parcs!

i oaf th
I
1

L dist mush

[

.

. 2 Aste sech of the items reforred o in
~ene of the following: (1} the facts sgreed to.
- disputed™, or (3 that the pariicular e
parties cannot agree on any matter, ecch parly
Yenticns with ressect thorsic.
All of the follswing items are to be jaciade
W preganing the joint statement

- {sj Date of Filing Complaint end of Isesaice of Summons.
[See C.C.P, sec. 1249, .
, [b) MNames and capacitios of-all parties served and of par-
tes not served, G . '
{c} Immediate Possousion: Effeclive dale of ordsr for im-
mediate possession, :
’ [d} Description of Property: Address, legal description of
land or property to be taken and of remairing prapetty, if any; srea
of property: suisting structires and improvements, it any; existing
encumbrances: existing leases; and existing zoning.
[e) Nature, Extent or Character and Ownership of the sev-
veral estates or interasts Jo be feken. : o
i [f) Purpose of Acquisiion ard a brief general description
of the propased public work. L . ‘
fg] Condemner's Estimated Valuation. Flaintiff may includs
~here a statement a5 to its source, such as a siaff or sther preliminary

[

appraisal.
: . (&) Condemner’s Estimeted Valuatior, The party may'ir-
clude here @ statement as 1o s source, such as the owner's Cp N
of value or a preliminary aporaisal. .
Z' {] Whether severance damages ars claimed, and if by
- by whom? ' 3
) Whather bense’ils are claimed by the construction of
the propesed public work, and if o, whe! benefits? S

{k] Detes for Valuation Data Exchange.

: [} lssues. Whelher ihere are any other issues fo ke de-
ferminet in addition to the issue of value, :
s {m} Availobde Trizl Dates—fill in not less than two dates atf
least 35 days prior to expiratior of one vear from the date the aciion,
was commenced. i '
. {i] Available Final Prettial Conference Dates—Till in ab

. ,
least twa dates not fess thaa 63 days prior 1o gxpivation of one year
affer the daic the summons was issued. ; ‘
- fo} Other matrers agresd on or admiifesd,

= (e} Whether any party comtemgiates raking & moiion io

transfor ‘the trial o ancther Superior Court Dis izt for trial and. if
sg, which parry. ’



N

- Nete: The informaiion required by ihe

: farequing-check list
should be based cn all information availanle as of fie cate of the
réquired joint statement. If the parties s~ desire, the information re-
guired by Hems g} and [k} may be fuinished in & separate supple-
rental statement. When the parties cennot agree on the dales re-
quired under items fi] and [m). the statement sheuld Tnclude two dates
in each insiance which are available to counsel for each of the parties.
y 3. if tha parties so desirs, the statement may conclude with &
joint request for a waiver of the first pratrial cenfersnce. ln that

- eveni, the statement must be fied aot tess than ten days before the

date set -for such canferencd. : .
- This Folicy Memorandum shall be effective on and affer July 1,
1265, - :

7 DATED: Junz 15, 1966,
- ‘ LLOYD S, NIX,

Presiding Judgs

Exhibit E
REQIHREMENTS FOR VALUATION DATA

Tha pirfies zre crdsrod do e appraizal reparts upon which

-they intend 1o rely af the fime of trial, if any, with the clerk in
Department 64, on or before five days befora the final pretrisl it
any party intonds fo have an ownér or any witness, other than the
appraisers whose aporaissl reports are fo be submitied, testify in-

this case with respact fo valuation, such parly shall also file with the

court on the same date the name of such person, his opinion as to,

valuation, and afl factual dzta, not ctherwise submitted, upon which
such opinion is based, including market! dals, reproduction studias,
and capitakization studies, in ex much detall as practicable. {f the
court determires said reports to be comparable, and if it appears
just and’ proper to.do so, an exchange will be ordered. If the court
dozs not order an exchange, the courd will initial fhe documents for
identification &t the time of #rial. Except as set forth herein, snd
excent for the purpose of rebutial, the parties will not be permitted
Ao cail any witness o testify on direct examinetion to an opinion of
value, & zele. a reproduction study or capitalization study, unless
Liubmittes to the court as set forth above. ' '

& In the event & party subsequenily discovers any information
“thhich should have been submitted as set forth in the preceding pars-
b, and desires in good faith o use the information at #ime of
iriai, v must immediately nolify the other parly jo this effeci, and
prowe.ss
can %3 the court, either in Dapariment &4 or the trial departrent,
that he should be pormitted to use such informatian at the trisl.

“In the event a party intends to uss an expert other than those
who will testify with respeci to valuation a: sat forth above, saic
party shall disclose. prior to the linal pratrial in this case, if possiple,
of as soon thereafter as such information is aveilable, the rame anc

2 the other party with fhe said information, and show gooo’

ot . - e \ h :
aadress of the said person, if known, 8nd the nature of the testimony

of said witness tc be used al the frial of this case.

- The appraizal repoct shall bear the fitle and number of the case,
the parcel numbers involved, the namss of the defendant owners of
the parcels involved, and the date of final pretrial, on the sutside
tover of the appraisal report, and shall inciude, ds minimum, clea:
and concise statemants of the following: ST -

3 L A description of ine property including, as a minimum, ¢
plot plan fnot necessarily to scale) showing the size, shape, dimensions
of the property being acquiced and its lacation to strest accesses.
Additional infoimation relsting So. terrain, utifiiles. principel streei
dccesses, location of improvemeats upon the property, and the rela
tionship of the property to and description of & ierger parcsl of
which it is & parf, when appropriate, if necéssary for understanding
of the appraisal problem. . o

o 2. Present zoning of properiy, and if the existing use is in-

cansns?&n‘f' with the present zoning, the :actharity for which such use is

p%rmiﬁed.

&




ST
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- . 3. A statement of the sppraiser's oninion of the highest and
best use of the property. If such use is inconsisient with the present
oning, & concise statement of factual matter upon which the opinion
of probable zone change was predizated. The appraiser's opinion of
the market value of the property being scquired and if the property is -
part of a larger parcel, his opinion ¢f severance damage, if any, and
special benshits, if any. f the appraiser is of the opinion that there
is no severance demage or special biaefit, a stetement fo this sffect
should be included. : . "
- 4. The valuaiicn anproaches or metheds wiilized in the forma-
tion of the eppraisar's apinien shovid ke set forth in a brief state-
ment. i any epproach or method s not specifisd, it shall be pre-
sumed that the appraissr did not consider it'in arriving at his opinion.
' 5. Where market data or seles are utilized the following
informetion as to each sale: legal description and address, i avail-.
able, or other sufficient dasignation far iisnfr?:'.fcaﬁan; size and shaps -
of property; zoning; date of sale or franzsciion; names of buyer and
saller; nature end brief description of imgrovemenls, if anv; price
paid and terms of sale: with whom and when the cale way verified.
« Which sales ars considered indicative of the value of tha properly.
Gress multiplier vsed, i any. '
b Ul repreduction cost studies ara made, the following in-
formeation must be submitted: dascripkion of improve-nants: size and
arza of building; fvpe of construction; aze of bultuing cendition of
builtings ind'cating ohesistizy end dea setian; rembiriry sloasric

H3z o rembinge et a R e ot e ey B b p g S paciaele
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lish cost 1o replace improvaments; depreciation allowance .used and
:the basis therefor. |
7. K a capitalization or olber income study is made, the fol-
lowing mirimum infermation should be included, where ralevant: -
gross incomez ublized in computations and wheihar acival income-
oeing produced or assumed income is used and the basis thersefor;
erumeration of expense items expected, the respective aracunts
thersof and whether said amounts ere based upod achuel or ssssurmed
expenses; methed of procassing or tresting incoms; capilalization
.rate or ratss or multiplisr used; if the recapiure of improvements is
provided for, fland residual method), 2 statemest of the remaining -
economic life of improvements used zand rste of capitalization opplied -
1o residual land; if annuity methods used, 2 statement of the andici-
paied ecoromic period in which payments are expected and the dis-
count rate used, and the residusl value of ihe land adopled in the .
“study. The valuation indicated by said meshed or meathods.
- 8. Lease infermation, if applicable, including terms of exist
ing leases and names and addresses of lessors, lessess, and other
percns who verified the information.

- _Dafied:
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Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Stanford University

Stanford, California

Re: Recommendation of California Law Revision Commission
Relating to Discovery in Eminent Domain Proceedings
8B 253} _ .

Dear Mr. DeMoully:

The Law Revision Commission's proposed statute relating
to discovery in eminent domain proceedings has been embodied
without substantial change, I believe, in Senate Bill No. 253 now
pending in the legislature. I believe SB 253 has pasged the
Senate and is now awaiting action by the Assembly. Accordingly,
it may well be pretty late to propose amendments.

I am informed, however, that the Law Revision Commission
continues to be interested in suggestions from members of the Bar
and others concerning its proposal and will consider incorporating
such suggestions in its comments on the proposed statute. I have
a suggestion I would like to make.

: The proposed statute regquires, if a party asks for it
in time, an exchange of information concerning witnesses to be
called and evidence to be preszented. The sanctions for failure
to comply with the reaquirements of the statute consist of the
exclusion of evidence at the trial. It is expressly provided in
all three subsections of proposed section 1272.04 of the Code of
Civil Procedure that the exclusionary sanctions apply only during
the "case in chief" of the party against whom they operate. They
do not apply to prevent the reception of evidence ocffered in
rebuttal. The Commission's comment on proposed section 1272.04
appearing on page 28 of the Commission®s Annnal Report issued in
December 1966 makes this clear. The reason for the distinction
between a partv's case in chief and his rebuttal is logical.

I am concerned, however, that many trial judges will be
inclined to oversimplify this distinction so as to xeject any
evidence offered by the condemncr during its main presentation of
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evidence if the offered evidence or the offered witness was not
listed in the pre~trial exchange of valuation data. It will be
contended many times, I am convinced, that zll the evidence
offered by the condemnor during thait poriicon of the trial which
immediately follows the landowner's cagse in chief on valuation is
part of the condemncr's “case in chisf." Many pecplie assume this
to be true without reflecting on the tryve nature of this portion
of the condemnor's case.

Actually, after the landowner nas rested his case in
chief, the condemnor almost always lmmediately presents evidence
of two kinds. It seeks to rebui the case of the landowner and
also to offer affirmative evidence in its own behalf. Both kinds
of evidence are proper at this stage of the proceedings. However,
if the dual nature of the initial presentation of evidence by the
condemnor is not appreciated, the exclusionary rules of proposed
section 1272.04 may well operate. to prevent the plaintiff from
rebutting the landowner's case. There is no corresponding
problem for the landowner, since he cannoit present rebuttal
evidence during his initizl presentation, and the evidence he
produces after the condemnor's presentation will normally consgist
only of rebuttal evidence.

I am satisfied that many trial judges will not perceive
these distinctions readily, and I know from perscnal experience
it is sometimes difficult to explain such concepts in court
during the course of a closely contested trial. Ideally, the
statute ghould clear the matter up by containing, possibly, a
subsection (d} scmething like this:

“{d) The term 'case in chief' as used in
thiz gection doesz rnot include that portion of
a party’s presentation of evidence which 1is
calculated to rebut svidence previously given
by another party, regardiess of wher during the
trial such rebuittal evidence is presented.”

This draftsmanship could be improved on, i am sure, but it gives
a pretty clear idea of the point I am trying to make.

The kill may be too far along in the legislature to
make an amendment to this effect feasible. Short of such an
amendment, I would respectfully suggest that the Law Revision
Commission mention this matter in its comnent on proposed section
1272.04. Tt could do this by inserting a sentence such as the
following between the second and third sentences of the second
full paragraph of the Commission's comment as printed on page 28
of the Annual Report:
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"The condemnor would be allowmd to call
such witnesses ¢vr use such wvaluation data during
what is normally itz main @Icﬁ?ﬂ,“?iﬂﬁ of
evidence to the extent it is KLHG to rebut
evidence introduced by the landowner during his
initial pressentation, and ih

hJQﬂ

=2

& 3ndowner would be
allowed to call such witnesszses or use such
valuwaticon data after the condempor has rested
its main case. M

Again, of courss, the precise langusge 0Ff the comment would be
what the Commission prefers; I only offer the above sentence as a
suggestion.

I would appreciate it i1f this suggestion were called to
the attention of the Commizsion at an earlf date. I am sorry I
have not made it carliier; I simply wasn't ahle to reflect fully
on the proposed legislation until recently. I &o think the
problem is one of considerable practical significance, however,
and that is why I commend i1t most seriously to the attention of
the Commission.

Very trsly vours,

CHARLES T. VAN DEUSEN
CTVD:sh
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The donorable Richard Barry
Department 704 ,
Los Angeleszs County Courtnouse
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Re:  Senste Bill Np. 253 "Dlscouverw
In Eminent Domain Matters”

Dear Commissloner Barry:

Thiz levter i3 a follow up
sation of Wednesday, April 1S, relating ©
have regarding this Lill., As was sxpliained,
bad bill. In Ueneralj we feel that Thes objecst
iishing a nrcc@uvr@ Tor emirnen m discove
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or chs qges in The court L. Fosu 18
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more easgily amended than could an iliurdvlsed

in the detas
for your infor-

gxnchange of

appralsal reports;

Thougn we nave not studied this blil
in winlch youw did, we woula like tvo set forth,
matlon, scme of the objections we have to the blLL.
{1} The bill does not provide for an
valuatlon data or an exehangs of Vaid ;;ﬂn o
“atner. it prevides for an exchange of = "Statement

ta,” It would appear Lhat such “stauemen*

would

on numbered, legal paper Ty counsel Ior the partles

order as get forth in Seoeticon 1272.02 of the b
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ne prevision for merely serving & copy of an apnrail
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of Valuation
be prepared
and in the
Thare iu
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sucn appraisal k would : . wi:ﬁ nec;%ou
i27e.02, Therelo: & great angpunt of sads paper Work
would nave o be "manufactured” by 211l counsel, witnh the end
result thiat the cost of ¢ondemnatio: E*ur¢ ulun will be Ahu«- gsed
ooth for the condemnor and the e condemnor could
Live with “hlg. We wonder vwﬂﬂal condemnee in-
volved in an scquisition of a Limited value could afford to pay
the additicnal legel fees which private ccunsel would have Lo
charge. We are in a situation a“%ead vnapre setilements may e
forced, and often ars forcsed, becausse the condemnee cannetb
afford the expense of 1litigation in comparison Lo the potéentlizl

award.

Cervalinly thils procedure would Do a
ment., As the attornsnys {or Lhe condemncr, We Teel we would be
harassed, However, snoald v We ba, we could, and prooably woula,
regpond In kKind. '
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zation for : d to ses, o Gopy, and Lo make use GL;
without any additional compsnaasicn pald oo nim. Many appralsal
reports ses forth thab they are prepared for ”11.1“@& pubklicacicn.
The procedure speilied out In Senate Bill Ho, 253 defeats this
lawlful and fair objective of the appraiser. IV szllows litigants
whe have not emploved an appralser o "pirate’” an appraiser’s
resesren, hils thinking, and nis vliimaie epinions., Therealter
wased on the aunr»ﬁsel*c work, the owner could testify at the

rial.
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set zalde cons B L0 ocur Wi &5
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nesses are i parts of h ni
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ticn paid. has an colisation
preserve thei ST Lhay are Lo

traated by oh oy - the zenerai pnu;ﬂu.
Therelore, ws b TG Law Revision
Commiszglon, an 305 T LD prosact
the constivuti oo ou ant the
superior Cour: ight i appralizal
witnesges,

i '} As vou poiab oub in your cc ere 1is no

in camer exchange provided for in gcn@te 21 We In
this C‘flﬁe feel that we presant for mxnranf e appraisal
renorts. we a8lso fesl that all too often pragentad
to us are sketchy and incomplete in comparlscn o the data we
furnish the condemnee. This is not intvended as a ¢riticism of
vour department or the court, bub is & i1tion that perfect
eguivalency can never pe abbhﬁv d. We condemness oiten
Tzel the same way about / time, in tais
county there L& 3ome Convy }ivalehwve Tnerz would
e no control,. and noe ass [higke Pt
cedure gset up in Senats B &
exchange 1ig essentlal o

attempted in SWErtznan v

(1904}, and To amlow tnc

-

ccvewv o34 *? 5
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(4} 'The sans;;axs provided by Section 1272 ,0id are
larzely illuscry. We feel that Section 1872.0% allows the

court to excuse failure to provide a ﬂﬁmplete ctatement of
vazluation data at its scle and unconiroiled discretion. 4s 4
matter of experience, we have found that onjections Lo intreduc-
tion of sales or to cal iing of witnesses because of Tallure o
Gisclose at pretrizl are mestly coverruled. Ferhaps this Is
necessary in order that whe condemnee ﬂeneﬂve§ a fair trial and
receives just compensation. Iecause of this Yfaet of life” and
pacause of the lack of "in camera’ exchange in thisg bill, good
faith litizants and geod falth counsel would be left at the
merey of litigants or scunsel who G nob act in good falilth as
all times.

(5) In your letser to the Law Hevision Commission
vou point cut the prohasllivy that zounsel may misstate (he
opinion of an appraiser or the facts on which he bases this
opinlon. Such misstatement is not necessarily iIntentional.
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