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# 36 6/21/67
Revised Memorandum 57-34

Subject: Study 35 - Condemnation Law and Procedure (Passession Prior
o Final Judgment and Relatzd Problems)

This revised nemorandum replaces Memorandum 67-34, sent May 29,
1967. The "Proposed Legislation" attached has not been changed since
the earlier memorandum. The "Proposed Constitutional Amendment" has been
changed, however, and this draft, rather than the earlier one, will be
considered at the June meeting.

Background., A tentative recommendation on this subject was widely
disseminated last fall., The response was not entirely adverse, but it
was apparent that there was no great enthusissm for the reconmendation,
either on the part of property owners or of the public agencies. (The
responses are sunmarized in Memorandum 66-62, October 11, 1966.) There-
after, the proposed legislation was liberally revised by the staff to
incorporate various innovations that we thought might make the recommen-
detion on the pivotal point of "immediate possession” more acceptable,
That version was considered by the Commission at the Tahoe meeting, the
last time this subject was considered. The revised draft of the proposed
legislation that is attached (pink pages) makes the changes directed at
the Tahoe meeting, with a single exception noted helow,

Constitutional revision, The staff believes that the Cormission has

made a careful study of Section 1L of Article I, is aware of all major
problems presented by "immediate possession” and related gquestiong, and
should therefore prepare a tentative recommendation indicating what we
believe Section 14 should contain. The staff does not believe, however,
that we should plan to propose and press for the adoption of a constitu-

tional amendment. The practical problems connected with such an amendment

have been considered by the Commission at several meetings. Rather the staff
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recomniends that we submit our tentative recommendation, when printed, to
the Constitutional Revision Commission for consideration by that cormission
in the course of its study.

The attached yellow pages contain our suggested revision of Section
14 of Article I. Under the standards for inclusion and exclusion of
matter Iollowed by the Constitutional Revision Commission, we beliesve that
it is unlikely that the existing particularized content of Section 14 will
survive revision of Article I. Certainly, whatever assistance we can lend
to the Constitutional Rzvision Commission in its consideration of Section
1k should be in the direction of elimineting the "self-executing” and
detalled provisions now found in the section. We should recommend, and
the attached draft provides, that Section 14 be reduced to four elements:
{1) Just compensation, (2} public use, (3) jury trial, and (4) an assurance
of simulteneous payment that will permit any sensible form of immediate
possession devised by the Legislature provided that the property owner
receives substantial payment at the time pogsession is taken.

Accordingly, we suggest that the constitutional revision contained on
the yellow pages be recommended by the Commission.

Statutory revision. At the Tahoe meeting, the Commission directed, in

effect, that the draft legislation (1)} not extend the right to immediate
possession, (2) not change existing ex »arte procedure in right of way
and reservolr cases, and (3) extend the period of notice to the property
owner from the existing 20 days to 00 days. As revised, Sections 1269.01
and 1259.0hk do this, and the necessary parallel changes have been made
throughout. The staff, however, has also included Section 1259.02 which
would provide the "gentlest" form of an extension of possession prior to
judgment that we have ever considered. Notice that it excludes private
condemnars, requires & noticed motion, assures the property owner of 60
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days' notice following the making of the order, and would preserve evidence
of th~ existing condition of the property. The authorization could fur-
ther be linmited to cases where the property owner would not be required
t2 relocate his home or business. The reasons of the stafl for strongly
suggesting inclusion of Section 1269.02 are simple: (1) The Cormission
should avolid any implication that it has explored this subject and has
concluded that the existing, and rather peculiar, constitutional authori-
zation has any intrinsic merit; (2} we should avoid any implication that
we believe that the existing constitutional authorization precludes legis-
lative experimentation in the preliminary exchange of approximate compen-
sation and possession; (3) it would be desirable to afford the California
Supreme Court an opportunity to declare that the existing contents of
Section 1k are mere "for instances,” which may be broadened (or curtailed)
by the Legislature; and (L) if the Constitutional Revision Commission
revises Section 1L to eliminate the detail on immediate possession, we
will have appropriate implementing legislation.

Particular Changes Made in This Draft

Changes made in this draft to carry out the direction of the Commigsion

at the Tahoe meeting are as follows:
Section 1247

Former drafts amended Code of Civil Procedure Section 1247 to eodify
case law that holds that the condemnation court has the exclusive power to
determine and enforce the right to possession of the property, as between
the plaintiff and the defendants, and to enforce all of its orders for
possession. This draft deletes the amendment to Seetion 1247, but adds
the same material as Section 1269.08. This change was directed at the
Tahoe meeting to avolid any implication thalt we are making & substantial

change in existing Section 1247,
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Section 1249 (amended)

This scction, which deals with the necuniary effects of "pre-condemnation,”
has been further polished, but it retains the previous determinations of the
Commission., This version states the cwh upon pre-condemmnation influences
as refincments of the market value concept, This drafi will not entirely
please the public agencies because of their view that this restriction should
be stated in terms of the admission or cxclusion of evidence, and particularly
of comparable sales. The Cormission, however, has unifornmly taken the view
that the section should be stated as substantive law, operating both in the
admission and exclusion of evidence and in instructions concerning "market
value." The staff strongly recommends retention of thisz form.

Section 1249a (new section)

In <his section, which specifies alternative dates of valuation, sub-

divisions (b), (c), and (d) continue exisiing law., Subdivision (e) reverses

the resuli of the Murata decision in the case of new trials unless the con-
demnor deposits the amount of the verdict or judgment within a brief period.
Subdivision (f) clarifies the date of valuation in cases of mistrial. One
appellate decision holds that the abortive "trial” has no effect on the date
of valuation and that the date may shifi forward to the date of {ha "retriai”
The public agencies would preéfer the rule ¢o be that a "retrial" is simply

a continuatvion of the original trial proceedings. The staff, however, sug-
gests that a rule analogous to the one soverning new trials be made appli-
cable. Accordingly, subdivision (f) provides that the date of valuation may,
in effect, shifv forward unless the condemnor deposits probable compensation
within a specified time following the declaration of the mistrial. The
deposit would, of course, be made under Chapter 1 (commencing with Sectiomn
1258.01) rather than Chapter 3 (commencing with Section 1270.01) because

in the case of 2 mistrial no verdict or judgment is rendered.

Subdivision (g) is a better version of the former subdivision (b) that

appeared in this sectiom. ;
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Sectio. 1268.01 et seg. {New sections--Deposit of probable compensation)

The changes in thils chapter, which permit the condemncr to deposit
its estimate of the amcunt of probable compensation, subject to ;iberal
provision for revision by the court, were approved by the Commission at
the Tahoe meeting. On examination of the question, the staff has con-
cluded that this change is permissible under the existing language of

Section 14 of Article I of the California Constitution.

Section 1269,01 et seq. (New sections--Immediate possession)

Sections 1269.01 and 1269.04 state existing immediete possession prac-
tice, limited to right of way and reservolr cases, except that the period
of notice to the property owner has been extended from 20 to 50 days.

This restoraticon and change in the period of netice was directed at the
Tahoe meeting.

Sections 1268.02 and 126B.03 are the staff's proposal, based on con-
siderations outlined in the preliminary porticn of this memorandum. The
reason for permitting an appeal from an order for "immediate possession"
obtained by noticed motion (Secticn 1268.03} is that any review of a "right
%o take" question by an appeilate court in comnection with immediate pos-
session concludes that question on trial of the eminent domain proceeding
itself. We think, therefore, that as a record has been made on hearing
of the motion, appeal rather than writ would be a better procedure for
presenting the right to take question to the appellate court.

Section 1269.09 has been revised as directed at the Tahoe meeting to
permit the property owner to specify the date on whick he desires the
deposit to be made. If the deposit is made on or before this date, 30
days thereafter is given to the property owner in which %o vacate the
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property. Of course, as in earlier drafts, the only sanction in the section
is the accruasl of interest from the date specified by the property owner

if the deposit is not made.

Section 1269.08 continues an amendment that, in former drafts; was
made to Code of Civil Procedure Scction 1247.

General Revision

Throughout, this draft has been polished considerably, without the

making of substantive changes.

Respectfully submitted,

Clarence B. Taylor
Special Condemnation Counsel
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Revised 6/20/67

EXHIBIT IT
Pronosed Constitulional Amendment

Sec. 14 {(a) >
Private property shall not be.taken or daaged for

public use witbout jost compensation having first been made
to, or paid inte eourt fur, the owner s und an ripht-oi-way o
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petent Jorindiction nad theronpeon B el seeariby tr Fhe
way of mewey depesiod wb Ure court in wisd: saed Pra-
et My detempise #o be maserably stegtate 1o seenre 16
XV B4 HooR A8 the sate ean be atcertiited nocnpding 16 v
demnin proveedingn; afier sueh notice 1o the sthier partes oy
The wiiing of private properiy for & railresd ran by
atenin ox elecirie power for logping or lnmbering puvpuses shell
kémaéamg%wa&bﬁe,m%éwmﬁ?:—é
DOMPART &F eHrpORGTIOR PFPeats Hrrepeely Waden
and thereby boeome 8 sommen earsen. ‘
@ @ Subject o the provisions of Rection 230 of Article XH,
* gust compensation shall be astessed in a court of record gz
other civil cases and, snless o jury is waived, shall be de-
ternithed by a jury. w ih
(c) The Leglslature may provide for the taking of
possession of property and the devoting of such property
to public use following commencement of, and prior to
final judgment in, eminent domain proceedings. For this
purpose, the Iegislature may classify condemnors and
public uses or purposes, and mey prescribe the manner in
and the time at which possession may be taken. However,
before possession is taken, the probable amount of com-
pensation to be maede for the property and any damage
incident to the taking shall be raid into court for the
owner. The amount paid or to be paid into court shell
be subject to determination or redetermination by the
court on motion of anmy interested person. The total
amount paid into court shall be available immediately to
the persons the court determines to be entitled therets
and may be withdrawn in accordance witk such procedure as
the Legislature may prescribe.
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Corsaent., The effect of this revision of Zection 18 is as folicws:

Subdivision (a). No change is made in existing constitutional law

nor s

respecting "public use, just compensation,"inverse condemnation," or
the general requirement that nroverty not be taken or damaged until compensa-

tion is made to or paid into court for the owner. See People v. Chevalier,

52 Cal.2d 299, 340 P.2d 598 (1959), and City and County of San Francisco

v. Ross, 44 Cal.2d 52, 279 P.2d 529 (1955)(public use); Metropolitan

Water Dist. v. Adams, 16 Cal.2d 676, 107 P.2d 518 (1940), and Sacramento

ete. R.R. Co. v. Heilbron, 156 Cal. 408, 104 Pac. 979 {1909)}(just compensa-

tion); Bauer v. Ventura County, 45 Cal.2d 2756, 289 P.2d 1 {1955}, and Rose

v. State of California, 19 Cal.2d 713, 213 P.2d 505 (1942)(inverse

condemnation proceedings); Heilbron v. Superior Court, 151 Cal. 271, 90

Pac. 706 (1907), and McCauley v. Weller, 12 Cal. 500 (1859){pre-payment or

payrent into court.) 7
Subdivision (b). This subdivision states the established judicial

construction of the deleted language requiring that "compensation shall te
ascertained by a jury, unless a jury be waived, as in osther civil cases in

a court of record, as shall be prescribed by law." See City of Los Angeles

v, Zeller, 176 Cal. 194, 167 Pac. 849 (19L7). With respect to the requirement

that the power of eminent domain be exercised through judicial proceedings,

see Wileox v. Engebretsen, 150 Cal. 288, 116 Pac. 750 (1911); and Weber v.

Board of Suprs. Santa Clara Co., 59 Cal., 265 {1881). Regarding the assurance

of trial by jury in condermation and Iinverse condemnation proceedings, see

¥allejo etc. R.R:; Co. v. Reed Orchard Co., 169 Cal, 545, 147 Pac. 238 (1915),

and Highland Realty Co. v. San Rafael, L6 Cal.2d 669, 298 P.2d 15 (1956).

The purpose of making this subdivision "subject to the provisions of Section
23a of Article XIT" is to prevent any implication that Section 23a is super-
seded by the readoption of this section. Sectiion 23a0 empowers the Legislature

to authorize the Public U .ilities Commi-sion to determine the compensation to
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be made in tokings of public wtility property. Section 23a is limited in appli-

cation 1o property that is already devoled to a public use. See 5.H. Chase Lum-

ber Cs. v. R.R, Comm'n, 212 Cal, 691, 300 Pac. 12 (1931). The procedure for

determining just compensation adopted pursuant to Section 23a {see Public Utilities
Code Sections 1h401-1421) is not exclusive and is an alternative to proceedings
under Title 7 {commencing with Seetion 1237) of Part 3 of the Code of Civil Pro-
cedure. Turther, in cases in which compensation is determined by the Public
Utilities Commission, the procedurss of the Code of Civil Procedure other than
those Tor mssessing compensation are available to the parties. See Citizen's

Util. Co. v. Superior Court, 59 Cal.2d 805, 31 Cal. Rptr. 316, 382 P.2d 356 (1963).

No change is made in these rules.

Subdivision {c¢). This subdivision is new. It replaces the former authoriza-

tion for the taking of "immedigte possession” by certain entities in right-of-way
and reservoir cases, and removes any doubt .whether the Legislature may, by statute,

provide for possession prior to judgment. See Steinhart v. Superior Court, 137

Cal. 575, 70 Pac. 629 (1902). Compare Spring Valley Water Works v. Drinkhouse,

95 Cal. 220, 30 Pac. 218 (1892); Heilbron v. Superior Court, 151 Cal. 271, 90 Pac.

706 (1907). See als2 Taylor, Posgession Prior to FPingl Judgment in California

Condemnation Practice, 7 SANTA CLARA LAWYER 37, S56-T4 (1966).

Subdivision {c) also makes explicit the requirement that, before possession
of property is taken, the probable amouni »f compensation that eventually will be
awarded in the proceeding be paid inito court for the owner. The subdivision elso
adds a requirement, not heretofore imposed by this section, that the funds paid
into eourt be available to the property owner prior to termination of the pro-
ceeding. The subdivision thus accords with decisions of the California Supreme
Court holding that, before properiy is taken, compensation must be paid into

court for the owner. See Steinhart v, Suvperior Court, 137 Cal, 575, 7O Pac. (629

(1902). The subdivision permits the Legislature t2 specilfy whether the amount
paid into court is determined initially by the plaintiff, by the court, or in some

other mamer, but requires that such amount be subject to determination by the
~he
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cours oo .:2lion o7 an imtcreostod person.

Language delsted., In deleting the second portion of the first sentence

of this section, this r-vizion oliminates language prohibiting "appropria-
tion" of property in certain cases, "until full compensation therefor be
first made in money or ascertainsd and paid into court for the owner."
This language adds nothing to the meaning of subdivision {(a)(l). See

Steinhart v, Superior Court, 137 Cal. 575, 70 Pac. 629 (1902), A more

explicit requirement is imposed ' by new subdivisiosn (c].
Also deleted is the language requiring that, in certain cases,

compensation be made “irrespective of any benefits from any improvement
proposed,” This requirement respecting the offsetting benefits has been
held inoperative hecause of 1is conflict with the equal protection clause

of the Fourteenth Amendment to the Constitution of the United States. See

Beveridge v. Lewis, 137 Cal. 619, 70 Pac. 1083 (1902}; People v. McReymolds,

31 Cal. App.2d 219, 87 P.2d 734 (1939). In deleting the language, this
emendment clarifies the power of the Legislature to deal with the offsetting
of benefits in eminent domain proceedings. The subject is now governed

by Section 1248 of the Code of Civil Procedure.

The proviso to the first sentence of this sectiosn, and the next
following sentence, dealing with "irmedic%e possession®™ in right of wey
&nd reservoir cases are superseded by subdivision (c).

In deleting tne last sentence of this section, this amendment eliminates
the provision that, in effect, property may be taken by eminent domein for
certain logging or lumbering railrcads, and that such taking constitutes
the taker a common carrier, This provision, added in 1911, has never been
construed or applied by the California appellate courts. Takings for the
purposes mentioned in the sentence are authorized by Section 1238 of the

Code of Civil Procedure and Section 1001 of the Civil Code. The portion
-




of the sentence making the taker a common carrier is merely an instance of\
a broader proposition inherent in the mature of the power of eminent domain.

See Traber v. Railroad Commission, 183 Cal. 30%, 191 Pac. 356 (1920);

Western Canal Co. v. Railroad Commission, 216 Cal. 639, 15 P.2d 853 (1932).

Deletion of the sentence is intended 5 clarify, rather than change,

existing law,
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REVISED 5/28467
B 1243.4

PROPOSED IEGISLATION

The Commission's recommendaiicns woilid be e ectuated hy the

enactuent of the following weasuress

An uct to amend Suﬁmmm, 1252, 1958, 12550,
1255b, and 1257 of, {6 & stle 7.1 {commencing uwith See- .
tiom 136801} to Part 2 4f, to add Rection 12404 io, and ip
repeol Sections 1243.4, 12435, 13,6, 1242.7, and 1254 of,
the Code of Civil Procedure end 1o umend Bechions 35030
ard 38097 of, and to add Article 9 {commencing with Nes-
Won 15435) 1o Chapten -5 of-Part 8 of Division 4 of Pitle 2
of, the Qovarnment Codé and to amend Bections 4203 and
4204 of the Sirects and Highways Code, relating 1o eminent

The peaple of the Stute of California do enact as follows:

Section 12h3.ls (repealed)

Heemon 1. Seetion 12434 of the Crlc of Civil Procadure
is repealed, .

Comment, Seetion 1243,k is superseded hy Section 1265.01.
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# 1243.5
Section 123,5 (repesled)

8re. 2. Section 12438 of the Code of Civil Procedure is
repealed,

&ew%ymmh%%mémm&&eﬁ-&mﬁﬁmﬁ&w
time afier the ionuenes of mrmnons snd pmor o the esdey of
ndgment; pPlF ox pors to the const for en order deterspin.
- g the pmourt 16 be depesied o6 seerrty for the pavisecnt of
$he Jjosh eormpennetion wlitdr will be made for the talang of the
mmwmmmmmﬁvm
Mmﬂmwﬂweﬁmmtﬁ&&em
wmmwmmmm&e
awounity; the plaintiff may ob eny iwme prior to the eniey of
Judgmment; apoly X parte 4o the conrt fon an opder patherisiep
it do dode imumediate possceston of sxd to use the prepersy
ponght te be eondenried:
by H the cours determines that the plainiiif s entitlod o
toke the property by einent domuis sid to tobe joumediste
powession thuveod; and if the eonrt detewnines thet the piein-
i hog deponiten the secunityy the cotnh shall by erder prthen
ize the plaintif te i inimedidte posseseion of and to use the
property sought 1o be eondemued: Fhe order vuthoriuing hae
ﬁeél&tep&meﬂmqha&*

2 Btate the purpeses of Hie condeanation:
£3) State the pmonst of the Jeponit:
ﬁmmﬁmm&MFWEﬂw%
Pomambon Prapety wiish wndey plaie-
- ﬁWaMMMM&eM&a&wM,
s ploipti wenld be eplithed o inle possesiion of the
PrOPEdy if serpee Wepe made wrder subdbvisien 4er of
thig pootion o G.a dap the order M B de:

£
L33
E
Eef
313
%
i3 3.
%
%

MMMmuw@mmmmw
owaer ar owners of the properiv und on the eecupanis; if sy
Servieo of the order phall be mady by perosnal service unless
the person on whom sexvice 3§ 10 be wads hes previeulsy ap-
mmmwamwz&mmm

nend by peintered ov eevitfied smatl Bv Hou of perdonal serviee;
she plainil shel Bl an afidevic in the precceding setiing
%&e%wﬁmw&s&nwﬂm%m&
hizve boen nmedis Thie ~ourt faay; 61 good eotse shws: by ol
dovit; anthorioe the plebbif 1o take posesdon of bhe prepesty
wathout Aerving a sopy of the srder of ipumedinte posmeniosn
apoR & ¥otord owner net oteepying the preperiy A eingle
 pepviee apon oF wrating in these ai the seme addecss shald be
safficient. The asouet may; §62 Sood omwe shown by affidevit.
shouter: the $hme specified in this subdivigion to & peviod of
wmab Jean i Hiveo Saye
An aned B this subdivider: pceord cwner or ewnesg of ti
 properdyl meens beth &b .omon oF porpord v wWhose nae

D



8 1243.5
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1243.5
Comment. Section 1243.5 is superseded by Chapter 1 (commencing with
Section 1268.01) and Chapter 2 (commencing with Section 1265.01) of Title
7.1 of Part 3 of the Code of Civil Procedure. The provisions relating to
the deposit are superseded by provisions contained in Chapter 1; the
provisions relating t5 an srder for possession nrior to judgment are
superseded by provisions contained in Chapter 2.

The disposition of the various provisions of Section 12h3.5 is indicave-q

below:
Section_12h3.5 Reconmended Legislation
(Code of Civil Procedure)
Subdivision (A)---w-cemcmiommeaao 1268.01, 1269.01
Subdivision (b)=----vmcmmccmccanaaea. 1269.01
. Subdivision {g)e-r cmemmmmmem e —eeas 1269.0k
Subdivisi5n (@) =-mmmmm e e _ Lo -1268,03
Subdivision {e)- - wrmomecesmmmeeaoo 1268,09
Subdivision (£)e--vommoomme 1269.07
.
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Saction 12/3.6 {rssealed)

Sec. 2. Bection 1243.8 of the Code of Civil Procedure is re-
Peuled, .
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Comment, Section 12U3.6 is soverseded by Section 1266.10,




Section 1213.7 (Tenesled)

Sec. 4. Bection 12437 of the Code of Cival Pageasdire is ve-
pealed.
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& 1243.7
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Crment. Section 1203.7 is supsrseded by Chapter 1 {cormehcing with
Seclion 1268.01) of Title 7.1 >Ff Part 3 of <he Code of Civil Pricedure.

The disposition of the variosus provisions of Ssetion 12L3,7 is indicated

below,

Section 1243.7 . Recommended Legislatisn

(Code of Civil FProcedira)

Subdivision (@) « -~ v mmecceo L 1268.0k, 1268.05
Subdivision (b) ---wwmemmmcmmeee e -— 1268.06
Subdivision (¢) ==--rmcu- T U - 1268.04, 1268.05
Subdivision (&) =« -mmmemeocccmcmeoae. 1268.05
Subdivigion (e) --eemmmmmoc o 1268.05
Subdivision (i) —-ewammmmmoo L. 1268.05
Subdivision {g) e - 1263.07
Sub@ivigion () w--omemm . 1268.08

_&..
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Section 1249 (anended)

Sec/8, Section 1249 of the ogy o Civil Procedure is
dmended to regd

12k9. (a)' A8 used in thig seéticnn, ’ii;arket valug®? meang

market value unaffected by (1) the public use to which the

RIoperty is to e devoted, (2) the ubiic improvement or project

for which it is being taken, (3) the eminent domaip proceeding

itself, and (4) any actions on the part of the econdemnar
preliminary to the eminent dommin progesding,

(B Er the ' o
ourpnse oy assessing compensation and damages the sight

m%mm&% i & properiy
on the date of poluation Goterminéd under Section: 19404 #%

dude shall be the measure of ecompensaiion for all
PIuperiy 6 be actually taken : and the basis of damages to
Property not aebusdly tsken but injuriously affeciel ; in ald
cases whers such damages are allowed as ¢ ided in under

‘- Wﬂmm&ﬁywm%&em
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Comment. Section 1249 states the measure of compensatisn in eminent
domaln proceedings.

Subdivision (a). The problems to which subdivision {a) is directed bhave

1ot heretofore been dealt with in California statutory law, but have been
c¢onsidered in judicial decisions. This subdivisish requires that the market
value be determined as if ther:z had been no enhancement or diminution in
market value due to any of the four mentioned Ffactors.

In Sen Diego Land and Town Company v. Neale, 78 Cal, 63, 20 Pac, 372

(1888), and subsequent decisions, the courts have held that eny increase in
the market value of the property to be taken thoi results directly from
the proposed public improvement is to be deducted, in effect, in arriving
at the compensable market valuaz. See U.8. v. Miller, 317 U.S. 369 (1943);

City of San Diego v. Boggeln, 164 Cel. 4pp.2d 1, 330 P.2d T4 (1958); County

of Los Angeles v. Hoe, 138 Cal. App.2d 74, 291 P.2d 98 (1955). This sub-
division is intended to codify the results of these and similar decisions.
Notwithstanding the rule as to enhancement in velue, the California

decisions are uncertain respecting any decrease in value due to5 such factors
as general knowledge of the pendency of the public project: Several decisions
seem to indicate that the rules resgpecting enhoncement and diminution are

not parallel, and that value is to be determined as of the date of valuation
notwithstanding that suck value reflects a decrease due o general knowledge

of the pendency of the public project. See City of Oakland v. Partridge,

214 o™ Ay 24 196, 28 Cal. Rpir. 388 (1963); People v. Lucas, 155 Cal.

App.2d 1, 317 P.2a 10% (1957): and Atchison, Topeka and Santa Fe Railroad Co..

in_Bouthern Pacific, 13 Cal. App.2d 505, 57 P.2d 575 (1936). Seemingly

~10-
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to the contrary are Redevelopment Agency of the City of Santa Monica v.

Zwerman, 2L0 A.C.A, 70 (1966); People v. Lillard, 219 Cal. App.2d 368, 33

Cal. Rptr. 189 (1963); Buena Park Schos) Dist. v, Metrim Corp., 176 Cal.

App.2d 255, 1 Cal. Rptr. 250 (1959); and County of Los Angeles v. Hoe, 138

Cal. App.2d 74, 291 P.2d 98 (1955). Subdivision (é) is intended to make
the rules regpecting appreciation and depreciation parallel.

Uhder sgbﬁivision {b} of %this section, the market walue of the property
on the date af valuation is the "wmeasure of compensation” for property actually
taken #nd the "basis of damages" to property not taken but injurisusly
affected. Subdivision {a), howsver, requires that the influence, if any,
of the mentioned factors upon market value be considered in determining
compensable market value on the date of valuation. Thus, with respect to
property taken, disallowance of the effect, if any, of the factors has a
direct bearing upon the compensation 5 be awardzsd, In-cases of partial .
tokings, however, the market value of the property is merely the "basis of
domages” to property not taken but injuriously affected. Thus, the effect,
if any, of the factors is to be eliminated in determining value in the
so-celled "before condition” of the property for the purpose of assessing
severance deamages and special benefits under Code of Civil Procedure Section
1248, The nature of the public improvement is taken into account, of course,
in determining the value af the property injurisusly affected in the "after
condition” for purpsses of asscssing severance demages and special benefits.

See People v. Ricciardi, 23 Cal.2d 390, 144 P.2d 799 (1943).

The purpose of the first exclusion listed in subdivision (a) is to
codify the general proposition that the use which the condemnaor ia to make
of the property cannot properly be considered to have increased or decreased

-11-
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its market value., GSee City of Pasadena v. Uniosn Trust Co., 138 Cal. app.

21, 31 P.2d 463 (1934). If, however, the condemnor's proposed use is one
of the highest and best uses oFf the property, the adaptebility of the property

for that purpose may be shown by the property owner. See San Diego Land and

Town Co. v. Hzale, supra.

With respect to thes effect of the proposed public improvement itself
on the market value of property being taken for that improvement, compere

City of Oskland v. Partridge, supra, and People v. Lillard, suprs.

Suvbdivision fa) adopts the view expressed in People v. Lillard. See

Anderson, Consequence of Anticipated Eminent Domain Proceedings-Is Loss

of Value a Factor?, 5 SANTA CLARA LAWYER 35 (1954).

As to changes in the market value of the property to be taken due to
the imminence >f the eminent domain Proceeding itself, or to any action on
the part of the condemnsr preliminary to the procceding, see Buena Park

School Dist. v, Metrim Corp.. supra. Subdivision (a) eodifies the view

expressed in the Metrim and similar decisions.

Subdivision (b). The term "market value" has been substituted for

"actual value" in subdivision (b), This change codifies the decisional law
vhich uniformly construed "actual value" to mean "market value." Seeo

Sacramento Southern R, Co. v. Hedlbron, 156 Cal. 408, 104 Pac. 979 (1909);

Los Angeles v. Pomeroy, 124 Cal. 597, 57 Pac. 585 (1899). For simplicity of

expression, the phrase "date of valuation" has been substituted for former
language that referred to "meccrual” of the right o compensation and damages.
N> change is made in existing rules as to persons entitled to participate

in the award of compensation or damages (see Poople v, City of Los Angeles,

~12-
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179 Cal. App.2d 558, 4 Cal. Rptr. 531 (1960): P=ople v. Klopstock, 24 Ccal.z2d

897, 151 P.2d 641 (1944}). Further, no change is made in the effect of a lis

pendens (see lLansburgh v. Market St. Ry., 98 Cal. App.2d L26, 220 P.2a 423

(1950} or in the rule that, as against intervening rights of persons having
actual or constructive notice of the proceeding, the title of the plaintiff

relates back to the commencement of the proceeding (see East Bay Mun. Utility

Dist. v. Kieffer, 99 Cal. App. 240, 278 Pac. 476 {1929).

The provisiogs relating to dates of valuation formerly contained in this
section are sﬁperseded by Section 124%a. The provision denying compensation
for improvements made subsequent to the service of summong is supérseded by
subdivision (b) of Section 1249,1.

Decisions construing Code of Civil Procedure Section 1249 held that
its provisions governing the date of valuation and the making of subsequent
improvements do not apply in proceedings by political subdivisions to take the
property of public utilities under the provisions of the Public Utilities

Code and Section 23a of Article XIT of the Californin Constitutiosn. Citizen's

Util, Co. v. Superior Court, 59 Cail.2d 805, 31 Cal. Rptr. 316, 382 P.2a 356

(1963); Marin Municipal Water Dist. v. Marin Woter & Power Co., 178 Cal, 308,

173 Pac. 469 (1918). This construction is continued under this section and

Sections 1249a and 12L49.1(b).

-13-
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SEC. 6. Section 12492 is added to “he Code of Civil Procedure
immediately following Section 1249, 2 read:

1249a. (a) The date of valuation shall be determined as
provided in this section.

{(b) If the issue of compensation is brought to trial within
Jne year affer the filing of the complaint, the date af valustion is
the date of the filing of the complaint.‘

(¢) If the issue of compensation is not brought to trial
within one year after the filing of the complaint and the delay
is not caused by the defendant, the date of valuation is the date of
the commencement of the trial,

(d) If the issue of compensation is not brought to trial within
one year after the filing >f the complaint and the delay is caused
by the defendant, the datc of valuation is the date of the filing of
the complaint.

(e) If a new trial is ordered by tue trial or appellate court
and the new trial is not commenced within one year after the filing of
the complaint, the date »f valuation is the date of the commencement >f
such new trial, except that the date of voluation in the new trial shall
be the same date as the date of valuation in the previsus trial if
(within 30 days after the entry of judgment or, if a motion for new
trial or to vacate or set aside the Judgnent has been made, within 10
days after disposition of such motion) the plaintiff has deposited:

(1) The probable just compensation in accordance with Chapter

1 {2ommcneing with Section 1268.01) of Title 7.1; or

-1k-
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(2) The emount o>f the judgment in accordance with Chapter 3
(comnmencing with Ssction 1270.01) of Title 7.1.

(£f) 1In any case in which a mistrial is declared and the retrial
of the casge is not commenced within one year after the filing of the
complaint, the date of valuation is the date »f the commencement of
the retrial of the case, except that the date of valuation in the
retrial of the case shall be the same date as the date of valuation in
the trial in which the mistrial was declared if, within 30 days
after the declaration of the mistrial, the plaintiff deposits the probable
Jjust qompensotion in accordance with Chapter 1 (commencing with Section
1268.01) of Title 7.1.

(g) Unless an earlier date of valuation is applicable under
subdivisions (b} through (f), inclusive, if the plaintiff deposits the
probable just compensgation in aceordance with Chapter 1 {commencing
with Section 1268.01) of Title 7.1, the date of valuation is the date
on which the deposit is made.

Comment. Section 12492 sunersedes those portions of Code of Civil
Procedure Section 1249 that Tormerly specified two alternative dates of
valuation,

Subdivision (a). Section 1249a provides o date of valuation for all

eninent domain proceedings other than valuation proceedings before the

Public Utilities Commission. See the Comment o Section 1249,
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Subdivisions (b)-(2). Subdivisions (), {c), and () establish the date

of valuation Tor cases in which ¢h:t date is mnot established by ,p scrlior
4z7o81t of [rohella Just oo cugaticn & oacaeslonee with subdivision (g).
The date of the filing of the carplaint, rather than the date of the
issuance of summons, is used in determining the dabe of valuation. Code of
Civil Procedure Section 1243 requires that all proceedings in eminent
domain "be commenced by filing a complaint and issuing a summons,”
Ordinarily the dates are the same, but this is not always the case. See

Harrington v. Superior Court, 194 Cal. 185, 228 Pac. 15 (1924). As the

issuance of summons is no longer essential to establish the court's

jurisdiction over the property (see Harrington v. Superior Court, supra,

and Dresser v. Superior Court, 231 Cal. App.2d 68, 41 Cal. Rptr. 473 (1964)),

the dete of the filing of the corplaint is a more sppropriate date.

Subdivieions (¢) and (d) continue in effect a proviso formerly contained
in Sectlon 1249, Subdivision {g) retains the date specified in subdivision
(b} as the date of valvation in any case in wnich the delay in reaching
trial is caused by the defendant,

With respect to the dnuc that a trial is commenced, see Evidence Code
Section 12 and the Comment ¢o that section.

If a new trial is ordered or a mistrial is declared and the pew trial
or retrial is not commenced vithin sne year afier the filing of the
corplaint, the date of valuation is determined under subdivision (e) or
(f) rather than under subdivision (b), (c), or (d): However, if the new
trial or retrial is commenced within osne year after the filing of the

complaint, the date of valuction is determined by subdivisizn (b).

~16-
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Notwithstanding subdivision (c), the date of valuation may be an

earlier date if a deposit of probable just compensation is made. See
subdivision (g).

Subdivision (e). Under language formerly contained in Section 1249,

questions arose whether the origingl date of valuation or the date of the new
trial should be employed in new trials in eminent domain proceedings. The
Supreme Court of California ultimately held that the date of valuation
established in the first trial, rather than the date of the new trial, should

be used. See People v. Murata, 55 Cal.2d 1, 357 P.2d 833 (1960).

Subdivision (e) reverses the result sbtained by that decision unless the

date of valuation has been established by the deposit of probable just
compensation or the plaintiff deposits the amount 5 the Judgment in accordance
with Chapter 3 {commencing with Section 1270.01) of Title 7.1. The subdivisiosn
opplies whether the new trial is granted by the trial court or by an

appellate court. However, if o mistrial is declared, further proceedings are
not considered a "new trial," and the date of valuatiosn is determined wnder
subdivision (f) rather than under subdivision {e).

Under subdivision (e), the date of valuation is the date of valuation
used in the previous trial if the deposit is made within 30 days after entry
of judgment or, if a motion for a new trial or to vacate or set aside the
Judgment has been made, within ten days after disposition of such motion. If
the deposit is made thereafter but prior to the commencement of the new trial,

the date of valuation is the date of deposit under subdivision (g).

Subdivision (f). Under the language formerly conteined in Section 1249
the effect, if any, of o mistrial upon the date of valuation was uncertain.

Subdivision (f) adopts the same principle as that established by subdivision

~17-
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(e) which governs the date >f valuation when a new trial is ordered. See
the Comment to subdivision (e).

For the purpase of subdivision (f), a "retrial" following a mistrial is
distinguished from a new trial following an appeal or.a motion far new trial
granted under Code of Civil Procedurs 3ection 657. See sﬁbdivisian (f)
and the Comment t> that subdivision. As to the distinection, see Los Angeles
v. Cole, 28 Cal.2d 509, 170 P.2d 928 {1946); WITKIN, 3 CALIFORNIA PROCEDURE
2072, § 24 (1954). |

Subdivision (g). This subdivision permits the plaintiff, by depositing

probable just compensation pursuant to Chapter 1 (commencing with Section
1268.01) or the amount of the judgment pursvant to Chapter 3 (commencing

with Section 1270.01) of Title 7.1 of the Code of Civil Procedure, to
establish the date of valuation as of a date no later than the date the
deposit is made. The rule under the language formerly contained in Section
12L9 was to the contrary; neither the depositing of probable just compensation
nor the taking of possession had any bearing on the date »f valuation.

See City of Los Angeles v. Tower, 90 Cal. App.2d 869, 20Lk P.2d 395 (1949).

The date of valuation may be earlier than the date of the deposit, and
subsequent events may cause such an earlier date of valuation to shift to the
date of deposit. But a date of valuation established by a deposit cannot

be shifted to a later date by any of the circumstances mentioned in the

preceding subdivizions.
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Section 1249.1 (amendcd)

@_“gg:ﬁ Section 1249.1 of the Code of Civil Procedure is
- amended to read; ‘

1249.1. (a} All improvements pertaining to the realty that
are on the property at the time of the service of snmmons
and which affect its value shall be considered in the assessment
of compensation, damages and special benefits unless they are
remaved or destroyed before the earliest of the following times:

- (1) The time the title to the property is taken by the plain-
tift, .

£b3
{2} The time the possession of the property is taken by the
plaintiff. AT

~ {3) The time the defendant moves frem the property in corn-
Plianee with an arder OSSession.

1 No improvemends putl wpon the proverty sabsequent i
the date of the service of summons shall be included in the
assesement of compensetion or damages,

Conment, Subdivision (b} of Section 1249.1 restates and supersedes

& provision of Section 12h9,
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Section 1252 (amended)

(" SEc. . Seciion 1252 of the Code of Civil Procedure is
amended to read:

12562, Payment may be made to the defendants esntitled
thereto, or the money may be doposited in Gonrd for the de-
:Ft:-l’lﬂ-ﬂ:&tﬂ— be disbeibited to these entitled thevets oy pro-
vided on Chaptor 8 ( commencing with Seclion 1370.01) of Title
7.2 and wilhdrawn by those entitled thereto wm eccordance with
that chapfer . 1f the money be not =0 paid or depesited, the
deferdants may have execution os in eivil cases; sud if the
money canndt be made un exceution, the court, upon & show-
ing to that effect, must set aside and annul the entire pro-

eeedings, and restore possession of the property io the defend-
ant, if posgession kas been taken by the plaintiff,

Camment. Section 1252 is amende& m srder 1o eliminate any distinction
between the kinds of deposits that may be made after &l;try of Judgment.
Statements have appeared in cases indicating that the defendant's withdrawal
of a deposit made under Section 1252 waives the defendant's right of appeal
while withdrawél of a deposit made under Section 1255 does not, See

People v, Feider, 55 Cal.2d 832, 13 Cal. Rptr. 196, 361 P.2a 916 (1961);

Pesple v. Ditvtmer, 193 Cal. App.2d 881, 14 Cal. lptr. 560 (1961). People v,
.G;thierrez 207 Cal. App.2d 759, 2% Cal. Rptr. 781 (1962}, has cagt doubt on
the validity of such statements by holdm that a defendant may withdraw

a depcosll made under Section 1252 without waiving his right +o a new trial
on the 1ssie of compensation by filing the receipt and weiver of claims and
defenses, ewcept the claim for srcater compensaticn, provided in Seetion 1254
{recodified in Secticn 1270.05).

This amidment of Sectisn 1252 and eractrent of Sections lE?0.0l-lQ?0.0T
rakes it lear that withdrawal of any deposit does not result in 2 waiver
of appeal or ¢ right 5 new trial on t"e issue of compensation if that issue
‘is preserved i accordance with Seetion 1270.05,
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Section 1253 (amended)

B, Section 1253 of the Code of Civil Procedare is
amended to read:

1253. When payments have been wade and the bond given,
if the plaintiff elects to pive one, as requived by Soctions 1251
and 1252, the court shall make a final order of condemuation,
which shall describe the property condenmed, the estaie or
interest aequired therein, the purposes of such eondemna-
tion, and if possession is taken pursuant to Seetion P45 on
3264 Chapter 3 (commencing with Scctivn 1369.01) or Chap-
ter 3 {commeneing with Section 137601 of Title 7.1 prior
to the making and entry of the final urder of eondeamnation,
the date of such possession. For the purposes of this section,
the date of possession shall be the date upon or after which
the plaintiff is authorized by order of the eourt to take pos-
sessioh of the property. A cortified copy of the order shall
thereapon be recorded in the office of the recorder of the
county in which the property is located. The title to the prop-
erty deseribed in the final ordér of tondemnation vests in the
plaintiff for the porposes describie@ thareih npon the date that
a certified copy of the final order of condemnation is recorded
in the offfce of the recorder of the county, -

Comment. Section 1253 ic amended to change che references 4o

the appropriate statutory provisions.
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Section 1254 (repealed)

m SEC AWM. Seetion 1254 of the Code of Civil Procednre g
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Hepeineat devived and deposited ix she fand durieg she six
Honed and Paid 10 cneh gl having o depost i the fond
Garmg the Menouth peiod fex whick ni spportonmens i
m&ﬁﬁm%%ﬂy%ﬁ%ﬁ&emm
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§ 1254

Comment, The disposition of the provisions of Seetion 1254 is

indicated below.

Sceticn 1235 Recormended Legislation
Subdivision (&) =--~---o-ememmeeo C.C.P. § 1270.01
Subdivigsion (b) ==-emmmommome o c.C.P, § 1270.02
Subdivision (@) =-emmcmmme oL c.c,P, § 1270.03
Subdivision {d)} w---cmcmmoael c.c.?,1§ 1270.0L
Subdivision (@) ~eevmocmmm e C.C.P, § 1270.07
Subdivision {f) —--comwmmmmecae e C.C.P, § 1270.05
Subdivision (g} ~-v-se-ccmmem . C.C:leﬁ 1270.06
Subdivision {n) ---—- et L L S C.C,P, § 1270,08, Govt.

Code 3§ 16LEs-15het

Subdivisions (i) and (j) --rc-mcmecoccan. Govt, Code §§ 15u25-
1627
Subdivision (k) ~-weomeucanail . “---=  C.C.P, § 1257(b)
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. ¥ 1255

Section 1255a {anended)

@.ﬁm?' Section 12558 of the Code of Civil Procedure s
emendsd 1o read -

1255a.  (a) The piainii¥ may shandun the provesding at

any thae atler th

¢ hling of the compluint wn! beforn the ex-

piration of 30 deys after final Judgmoent; by serving on de-

“fendants aud filin

& 10 en0rt @ written notice of such uhundo-

cment snd . Failure 1o soxaply with Section 1251 of this
eode shall eonstitute an implied sbandennent of the pre-

ceeding,

{b} Tha court may, upon motion wade within 30 days after

sich abastdonanen

L set aside the abandoirment if it deter..

mines that the position of the ¥oving party has been substan..

tally changed 14

Bis detriment in justifishle relisnee upon

. the procseding and such parly cannot lw restored to sub-
stautiully the sune posilion as if the proceeding had -not been

commenced.
{e} Upun the

el of u motion: by . skide such abundon.

meal or, IF o sueh wotion ix filed, wpon the expiration of the _
time Jor fliny sucl a totii, on swtion of suy party, a
Jadgment shall be enform isinismine e Procotoig aind
awarding the defenduiix thoir  eosis and - dishuremands ;
- wdiieh ., Roreverable custs and disburscments shald inclade (1)
~all necesary expenses ieorred. i Prepuring for fxial snd

during trial, aw

{2) reasonahle attorney and aupreisel faeg

actually end reasonztily incurred 5§ a resclt of the

proceeding

tu take the properly, whither sued fees joere incurved: for

serviges rescleved

before o after the priceeding icas oome

menced . Thive ooty and dinbrisennnts, inelndivg CXE s
and sidereer Tees, may e chiimod in gnd by 7 ot biti, to be
prepared, servid, Gled, and taxed as in e Ackions . 2 g
vitied; however; that Upon Judgment of disinisal on motion

of the plaintiff, ¢
& &ost Bill sheil b

e defestomby, and coeh of thert ey He
¢ fited withing 30 dave afrer wothes of entry

of such judemend -« te i eontn otk WHabinements ahald

td) M, after the plantGd takes possesgion of or the de
fengdant meves Trom the Broperty scughy o be condetnned in

complianee with
dons the proceedi

@i arder of pkession, the phantiff aban.
B us 10 sueh property or .a-portisn 1thereof

or it is deterined that the plaintiff docs not have avithority
to ke swh property or o partion therouf Ly sivipent do-
muiy, the eourt shalt order the plainll to deliver possession
of sueh property v saeh portion thersef f0 the parties
entithed 10 the possession thercsl end shall pake sach pravi

sl us shall by josr 1

ur te et of dumages arising ont

out of the plaintiff s Mk and use of the Property sud

damages for any

Joss or fpairsent of wlue suffered by

the Jand and imiprovemenis after the ting the plaintift took

possersion of or

the defrndenr muoved from the Property

sought to be candemned e compliance with an order oI posgos-

-siom, whichever iy

the variior,




§ g5
Corment, The purpose and effect of subdivision (¢) of Section 10%6e ie to
reccrpense the defendant for all expenses necesscrily incurved whehever -the plain?

tifT fails to carry an eninent damein proceeding through to eonelusiosn, Pacifip
Tel. & Tel. Co. v. Momolith Portland Cement Co., 234 Cal. App.2d 352, Uk

Cal. Rptr. 410 (1965);. Cak Grove School Dist. v. City Title Ins. Co., _7
217 Cal, App.2d 678, 32 Cal. Bptr. 288 (1963); Kern County v. Galatash 200 -
Cal. App.2d 353, 19 Cal. Rptr. 348 (1962). Under prior law, reasansble -

attorrey's fees actually incurred were recoverable irrespective of the

time when the'legal services wererrenderedw; Qgpptd Schoal,pist.-?f M. &

8. Tile Co., 225 Cal, fpp.2d 310, 37 Cal. Rﬁtr. 225 (196h).7 This
‘construction is continued and extended-ta include sp?raisal fees, Under
prisr law, aii ather.necessary'expenses in ﬁreparihg far:tri§l and during
trial were adbject to a p:oviso pfeeludingitheir racoveﬁy if the actiosn
was dismissed 40 days or more prior s pre-triallo:(tria}.: La Mese-Spring
Valley Sehool Digt, v.-ﬁtaﬁka, 57 Cal.2d 30§,_19.Ca1. Rptr, h??, 369

P.2a 7 (1962). This subdivision provides fhat such expenses may be

recovered wilthout regard to the date that thé'proceeding was abandoned
or dismissed,

Subdivision (c) ﬁr§V1ﬂ'8 for the rccovéry of attorney and appraisal
fees if they are.actuclly incurred, are reaganahie in anount, and are
reasonably incurred as a re#ult-sf thz plaintiff;s determinati:n t2 take
the prsperty; If they are s8> incurred, they nay be recavered although
therservices are rendered before the filingiﬁf the c:mplaint in the cninent
domain proceeding. Subdivision {c), oF cau?se, nrovides {ar the recovery
>f such fees and sther SXpenses ohly'if a cbmplaint is filed and the
proceeding is abandoned or dismissed,: .The subdivision has no application

if the efforts or resoluvion of the plaintiff to acquire the pr:perty 4s




§ 1255

Ssction 12556 (amended)

‘::) Suc. AWM. BSection 1255b of the (lode of Civil Procedure
15 amended to read:

12658b. (a)] The compensation and damages awarded in
un eminent domain proceeding shall draw legal interest frony
the earliest of the following dates:

{1} The date of the entry of judpment.

{2} The date that the possession of the property seapht to be

it taken or the damage thereto veenrs.

{3} The date after which the plaintiff may take possession
of the property as stated in an order authoriging the plaintif +o
tudte for possession. . : '

(4} If the amount determined to be probable just compen-
salion on wmolion of o defendumt made wider Seetion
1269.05 is nut deposiled e 4 '

fn_or before the
S e date specified by
7 r 1 a2 e o T " b ¥ the - " t
(b} If, after the date that interest hegrins to acerne , the de- ——ia ' :
fendaut eontinues in actnal possession of e séeives rents; | ope Gate specified.
isnes and profits frum the property pf receives venls or ;
other income thercfrom attvibulable to dhe persod after in-
terest hegins to acerue , the value of such possirsion and the ned
amount of such Tente or other income ; ivwes snd profits chall
be .offset against the interest thai acerven daving the pardod
#k%%mmmmwmm
venis: ispnes and prafits . This subdivision shell not apgiu to
tnierest secrued wader Section 1369.05, ' ‘
() Interest, including interest geeruwed due to Posees-
ston or damaging of the property by the plainiiff prior ip
the final order in condemnation, and nny gffsel against in-
terest as provided in subdiision (b}, shall be assessed by the
court rather then by jury.

o3 ' ‘

{d} The compensation and damages awarded in an emi-
nent domain proceeding shall ecase to draw in‘érest on the
earliest of the following dites; : i ,

{1) As to any amomnt deposited pursuant. to Chapter 1
(commencing with Seetion 1435 2968.01) of Title 7.1, the
date that snch amount is withdrawn by the person entitled
thereto, or if not withdrawns, on the date thet judgment is
entered . : :

{2) As io any wmount deposited pirsvant o Seolion
1289.05, the date of-sm e ) ‘

3

for such dgposit
specified by the
mov arty.

{3) As to nny amount paid fate eonst depovited purswant
to Chapter 3 (commencing witn Section 3953 1270.01) of Title
7.7, the date of such prisaent depaosii . 7 :

{4} As iv any amount paid to the person ‘entitled therrte,
the date of such payment. ) o )

4 H the foll wamoamt tho Jofendant is then entitiod :
o g T HETRERD I G aminent dowin roeeed- .
PR together with the £l nmetn of dre intasert thar dite Hrowe-
o8 15 pid Hte court fop H-re- daberndant nftor enter of Fude

- i

574




§ 1255b
Comment. Section 1255b stotes the rules that determine when interest
begins to accrue and when interest ceases to accrue,

Subdivision (a). In this subdivision, the language of paragraphs (2)

and (3) has been modified, without substantive change, to conform to usage'
throughoug Title 7.1 (commencing with Section 1268.01). Paragraph (4) has
been added to reflect the effect of Seetion 1269.05.

Subdivision (b). This subdivisisn has been revised to clarify the meaning

of the former language. Under ihe subdiviéion, the plaintiff is entitled to
offset against interest (1) the value of possession and (2) the net amount
of rents or other income received, if such rents or income are attributable
to the period after the date interest begins o accrue. The last sentence

of the subdivision has been added to conform %o Section 1269.05,

Subdivision (c). This subdivision hae been added to codify existing
law by specifying that the court, rather than the jury, assessesrinterest,
includiﬁg interest constitutionally required as compensation for possessiosn
or demaging of property prior to conclusion s. the eminent domain proceeding.
The subdivision also codifies cxisting law by specifying that the amount of
the offset against interest provided by subdivigisn (b) is assessed by the
court and to provide, in effect, that any evidence on that issue is to be

heard by the eourt, rather thon the Jury. See People v, Giumarra-Vineyards

Corp., @2k5 Cal. App.2d __ , 53 Cal. Rptr. 902 (1966).

Subdivision {d). In subdivision (d), paragraph (1) has been revised

12 make reference t2 the appropriate statutory provisions and provide that
interest terminates, on entry of Jjudgment, upon an amount deposited before

Judgment pursuant to Chepter 1 (commencing with Section 1268.01) of Title 7.1,

-28-



§ 1255b
After entry of Judgment, such o deposit may be withdrawn pursuant to
Section 1270.05. See the Comment to that section. Judicial decisisns are
uncertain as to the time interest ceases an a deposit made prior to entry

of judgment if the amount is not withdrawn. See People v. Loop, 161 Cal.

App.2d k66, 326 P.2d 902 (1958); compare People v. Neider, 55 Cal.2d 832, 13

Cal. Rptr, 196, 361 P.2d 916 (1951). Under paragreph {1) interest on the

amount on deposit terminates on entry of judgment even though the amsunt is
less than the award. If the omount on deposit is less than the amount of
the award, the deposit nust be increased, on motion of the defendant » under

Section 1268.03. See Deacon Inv. Co. v. Superior Court, 220 Cal. 392, 31

P.2d 372 (1934).

Paragraph (2) has been added to conform to Section 1269.05, which permits
certain defendants to obtain en order determining probable just compensation,

Paragraph (3) has been changed to moke reference to the appropriate
statutory provisions.

Former paragraph (L) of subdivision (c) has been eliminated as unnecessary.
That paragraph referred to the practice of paynent into court pursuant to
Section 1952, which practice has been terminated by amendment of Section 1952,
ALl post-judgment deposits now are made under Chapter 3 (commencing with

Section 1270.01) of Title 7.1 and, hence, are covered by paragraph {3).



("

§ 1257

Section 1257 {amended)

, Sec. . Section 3257 of the Code of Civil Proeedure
@"‘"m‘fdedtoread:

1257. Ya) The provisions of Part ¥ of tﬁfhis code, relative
to new trials and appeals, except in so far ax thay are incon-

sistent with the provisions of this title, apply to the proceed-
iugs mentioned in this title » provideds - thit upen the pay-
et of the sum of money ey abd apon e vseention
of the bond to build the fences and eattle oy an 3

FRPEOVE;

erky soy to be condemmed Gf net in possesstens
&8 ided in seetion twelve hundred and v afid Gon
ﬁmwmﬁw@mmmwmmm
may. be applied to the Paynient of the. motey assessed; pnd
{ i}) In qJ.I,cases where a ﬁew-t’f‘z};l"ﬁclw beien grau!ed upaﬂ.
the application of the defendant, and he |has failed upon
stich irial o obtain greater compensation t?um was illowed
him wpon the first trial, the costs of such new trial skall be
- tared against hiva. S : b ‘

Comment. Section 1257 fsmerlj cantaiziled an ela‘nﬁrat_e proviss that
related to possession pending anpesl ar hewrétria.l. That _prwisa was added
in 1877 in connechion with related changes ‘qo Code of Civil Procedure
Section 1251;, which deé.it with nossession aﬁ!ter éntf:,r of judgment. See Code
Am, 1877-78, Ch. 651, p. 109, £§ 1.2, Sejr'erial subsequent changes to former

Section 1254 deprived the i:ro*-;iéi:-ror any eff‘;ec':. See Hausiﬁg Authority v.

Sx.;pei-ior Court, 18 Cal.2d 333, 115 PZ& La8 ;(‘1.93%1). Aceordingly, the iaroviso
has bzen eliminated. Possession gending appbd).. or new trial is now provided
for by Chapter 3 ‘{cmncing ﬁ-ri‘i;_h Section 120/0.01) of Title 7.1,

Subdivision (‘p)- is the same as and supers'eﬁes su‘bﬁivision {x} of former

Section 1254 of the Code of Civil Procedure.| With respe.ﬁ.-t to the construction

aid constitutionality of the provision, see Los ingeles, P, & G. Ry. Co. v,

Ramp, 104 Cal. 20, 37 Pac. 859 (1894).




Tivie 7.l

Title 7.1 (added)

:U-l-. '
Sec. Hhef Title 7.1 (commeneing with Section 1268.01) is
added to Part 3 of the Code of Civil Procedure, to read:

TITLE 7.1. DEPOSIT OF PROBABLE JUST COMPEN-
SATION PRIOR -T0 JUDGMENT; OBTAINING PO
SESSION PRIOR TO FINAL JUDGMENT

CraPTER 1. Deposir o ProasLe Juar
ComprNsATION PRIOR TO Juwnmwgr

Coment, This chapter supessedes Code s Clvil Procedure Sections

12k3.5 and 12U43.7 and those nostions of Sectisn 2243.5 that relate to

-

[

the deposit and withdrawel o7 comensatisn driss o Sudgment. Under

w:is chapter, the condemnor moy Ceposii the jwivart it estirates o be

the corpensatisn ta be made Too the salting 37 Uhin prsperty {including

1 1
any danege incident %o the seiting) at any tive alter Piling the cormlaint
and prisr 1o the entry of judcrant, A deposit oy also be made under
“ils chapter after the oriminal entey of o juﬂ::ent in the proceeding if
’ . ] -

> oglda

a.l

lhat Judgment has been raverced, vacated, oﬁ ey ¥y the trial or

appellsie eseris. The deprsil way be nede @hethe? or ndT possessiasn of

whe nroperty is 4o e tzken. iis depasit sersas several purnosess
. | '

o -

CPirsi, it dis & condition o sninining an order Iox possession under

capter 2 (commercing wita Sociliom 12585.01). Second, in some cases, 1

Tixes he date of valuetion, See Szebtion 12802, fhird, if the deposit

is withdraun, interest ceases on the'amourt {53:Crawn on the date of

withdrawal, and interest zeasss in ary .event| o e amsunt deposited mon
ancry of fadgrent. See Seétinﬁ 12555.' ﬁgggtgi il the depasit is witne
dravn, the withdrawal entiiles wue pla‘ntifféia.an order of possession
seior 2 Judgrent. Ses Seetins 163,04,

=

The deposilt Lo be made oltan udgent is 703 “overned by Chapter 1,

|

sut dlg covered By Chap.er 3 (conimneiss wiir Sonsden Z70,01).

wd 8 .




§ L256,01

1268.01. Deposit by the plainciff

1268.01. (a) In any proceeding in endinent domain, the
Plaintiff may, at any tiue after filing the corplaint and prior
to entry of judgment, deposit with the court the amount it
estinates to be the probable compensation that will be made for
the taking of any parcel of property included in the complaint,
Such deposit may also be nade after entry of Judgment in the
proceeding if that judgwent has been reversed, vacated, or set
aside and no other judgment has been entered. The deposit may
be made whether or not the nlaintiff applies for, or-intends t2
apply for, an order for possession.

(b) Before making a deposit pursuant to subdivision (a)
the plaintiff shall cause at least éne appraical to be made of
the property for which the deposit is t5 be made. The appraisal
report or reports shall indicate separately:

(1) The value of the property.

(2) The amount of the damage, if -r -, to the remainder of
the larger parcel from which such property is taken.

(3) The amount of the benefit, if any, to the remainder of

the larger parcel from ulich such property is taken.

Comment. Section 1258.01 is new. In conirast with former practice,
the deposit may be made withousb dbtaining the court's order therefor and
without regard to an order fop gpésession. Under Section 1268.03, however,
tl:e anount deposited may be deternined or redeternined by the court on
rotion of any interested party.

The words "any parcel of property included in the complaint” have been
used to make clear that a dqpqsiﬁ nay be made for one parcel anly even though,

-32.



§ 1268.01
under Code of Civil Procedure Section 124h, several parcels may be included

in the one complaint. See Weiler v, Superior Court, 188 Cal. 729, 207

Pac. 247 (1922),

As used in this section and in this chapter, “compensation" refers
to all elements of compensation, including the value of the property actually
cvaken and any severance or other damages less those special benefits, if
any, that are required to be offset against such damages. See Code of Civil
Procedure Section 1248,

Subdivision {b) contemplates that the required appraisal be made
elther by the condemnor's appraisal staff or by an independent appraiser.
The appraisal is necessary to enable tke plaintiff to comply with Section
1268.02 which requires the notice of depoﬁit to be accimpanied by cr to refer

to the appralsal report upon which the amount of the deposit is based.



§ 1268,02

1268.02. Service of noties of deposit: exslanation of amounb
of deposit

1268.02. (a) On making a depcsit pursvamt to this chapter,
BAOEChe = L it e et G oeeits . am0abed shenss 1 odelin
hhao sl the plaintif¥ shall serve a notice that the deposit
has been mads on all of the other partieg to the procceding
who have an intersst in the property for which the deposit
was made: Servies of suck notice shalt be mwade 10 the manner
provided in Scetiun 1268.04 for service of an order for pow
seggion. Serviee—of - urche= for—pomcmii o i -rea g Jie
-mmmwtmw&mtm
mmﬂrﬁemmﬁ-&m
(b} The notice shall indicate separately the amount deposited

for each parcel of property and either (1) be accompanied by a
copy of the aspraisal report sr reporis unon whieh the

amount of the dsvosid 15 -bééédvor {2} state tne place where
and the times when sach rﬂcar“h or reporis "laj be inspectede
1f the notice desigates a place wherc ard times when the
revort or resorts may be inspected, the plaintiff shall make
such report or resordts avsilable to all zariies who have gn
interest in the sreperty st such place and times,

(e} If the amocun® depcsited is .+ the same as the total
amount of ecompensation indicated by at least one appralssl report
accompanying or referred to in the notice, thse notice shall con-
tain an explanation of the vlaintifi's estimate of the prohable
amc;mt ol connensation and an explanation of the variance bet.rean‘
the amoent 6f that estimzte and the amount indicated by the zppraisal

resort or resorts.



1268.02

Corment. Section 1268.02 is new. It requires that notice of the
deposit be given in all cases to facilitate motions to change the
ariount of the deposit (Seciisn 1258.03) or applications to withdraw the
funds deposited (Sectisns 1268.0h and 2 68.05) .

Subdivision (c¢) does not require that the amount deposited coincide
with the total amount of coupensation indicated by the appraisal report
or reports, However, if the anounts differ the subdivision does require
that the notlce contain an itemizstion of the elements of compensation as

gstinated by the plaintiff and an indication of the reasons for not adopting

the itemizatiosn and amounts indicated by the report or reports.



§ 1268.03

1268.03. Increase or decrzase in amount of denngit

1268,03. (a) At any time after a deposit has been made pursuant
to this chapter, the court shall, upon motion of the plaintiff or of
any party having an interest in the property for which the deposit
was made, determine or redetermine whether the amount deposited is
the probable amount of conpensation that will be made for the taking
of the property.

(b) If the court redetermines the amount after entry of judgment
and before that judgment hags been reversced, vacated, or set aside, it
shall redetermine the amount to be the amount 2f the judgment. In
such cases the court may stay its redetermination until after a motion
for a new trial has been determined.

(c) If the plaintifi has taken possession or obtained an order
for possession and the court determines that the probable amount of
compensation exceeds the amount deposited, the ecourt shall order the
amount deposited to be increased accordingly. If the court determines
that the probvable amount of compensation cxceeds the amount deposited
and the amount on deposit is not increased accordingly within 30 days
from the date of the court's order, no deposit shall be eosnsidered to
have been made for the purpose of subdivision (g) of Section 12hGa,

(d) After any amount deposited pursuant to this chapter has been
withdrawn by a defendant, the court may not determine or redetermine
the probable amount of corpensation to be less than the total amount
already withdrawn.

Corment. Section 1268.03 is new., Tt supersedes Code of Civil Procedure
Section 1243.5(d) which provided for redeterminatisn of the amount of "probable

- 36~



§ 1268.03
Jjust compensation.” As to the duty of the plaintiff and the powers of the

court to maintain the deposit in an adequate amount, see G, H. Dzacon Inv.

Co. v, Superior Court, 220 Cal. 392, 31 P.2d 372 (1934); Marblechead Land

C5. v. Superior Court, 50 Gal. App. 644, 213 Pac. 718 {1923).

Under subdivision (g) of Code of Civil Procedure Section 1249s the making
of a deposit under this chapter establishes the date of valuotion unless an
earlier date is applicable. The second sentence of subdivision (c¢) of
Section 1268,.03 denies that eflfz2ct to the making of o deposit if the amount
deposited is deternmined by the court t2 be inadequate and is not increased
in keeping with the determination.

Section 1268.08 provides for recovery of any excessive withdrawal
after final determinatiosh of crounts in the emines:. domain proeceeding. No
provision is made for racovery, prior to such Tinal determination, of any
amount withdrawn. A-zeordingly, subdivision (d) prevents determination or
redetermination »f the amount of probable compeansation t©o2 be less than the

total sum withdrawn.



12685,04L, Apolication for withdraowal of Genosid

126504, (a) Exeedt as provided in subdivision LY 7 PP 7T
thaplaiatide ke ~dopoeibod e - o -geteririmst - by die _
webrde—any defendant whe has g ipterest n the POty Tor_ e N ' ‘“\j
whicih tiwmdmmsitwasfioade thay SRV (o 1he cﬁurt ioF Hee Q@O,Slimﬁfﬁﬁ
withdrawal of all or sy portics of the amount deposited. The
application shadl be verified, set forth the upplicant’s interest
n the property, and request withdrawal of a steted armount.

The dpplicant shall serve a copy of the gpphication on the
'[ﬂﬁi':ﬂ%. :

(b} Application for withdrawal efter eetry of Judgment
shall be made under the previsioms of Secticn 197005 unless
the judgment has heon reversed, vacated, or set asde aud no
other jadgnnent has bees suiered. :

darived Tron Seckiom 12h3.7(2), {&)e

Comment,. Secticn
Lfver entry of fudgmeat, providing the judgment antersd has not then

beeri reversed, vacated, or sot asidz, application for withdrawal is made

ander Section 1270,05, rsther then under whis section.




8 Lot s

1268,05, Withdrawal of deposily conflicting cluims to deposit

C 1268.05. (&} Snbject to subdivisions (&) and (d) of thig

sevtion, the cour: shali order the amonnt requested i the ap.

pliction, or stch portion of thit amouut 43 the apphicant way

be entitled to receive, to be paid to the applicant. No with.

draweal may be ordered until 20 days after service of & ecopy

of the application en the plainti, or until the iime for all
objections has expired, whichever is later. .

(b) Within the 20.8ay period, the plaintiff may fle objeo.
tions t¢ withdrawal on the grounds: ‘

{1} That other parties to the proceeding are koown or be-
Lieved to have intercsts in the property; or

{2) That an undertuking should be filed by the applicant as
provided in subdividion (e) of this seetion or im Sestion
1268.06, or that the amonat of sueh an undertgking or the
sureties thereon are insufficient,

(e} If an objection is filed on the ground that other parties
are known or believed to have interests in the property, the
piaintiff shall serve or attemp? to serve on sush other parties a
noiiee that they may appear within 10 days after soch service
and object to the witbdrawal. The rotiee shall adviss such par-
ties that their failure to shjeet will resuir'in waiver of any
rights against the plaintiff 4o the extent of the smount with-

- drawn. The notice shall be served in the manner provided in
subdivision () of Section 126%.04 for service of an order fir
possession, The plaintiff shell report to the veurt (1) the naes
of partie: served and the dates of service, aud {2) the names
and lust kinown addresses of parties who have neither appeared
in the procseding nor been served with urocess and whoin the
Plintiff wus puable to serve personaily. The applicant may
gerve parties whom the plaintiff bas been unsble to serve.
Parties served in the mawner provided in snhdsvision {¢) of
Section 1269.04 shall have o ciaim against the plaintiff for
compedsation to the extent of the smount withdrawn by all
spplicants. The plaintiff shall vemain lable to pertice having
au interest of record who are not so served, . . if gach
liability is enforced the plaintiff shall be subrogated to the
rights of such parties under Seétion 1268.08.

{d) If any party objecis to the withdrawal, or if the plain-
tiff mo requests, the court shall determine, upon meariag, the
amounts to be withdrawn, if any, and by whon

{e} If the court determines that an apuiicant i3 sntitled
o withdraw ury portion of a depesit that another party claims
or to which ansther person way be entitled, the court may re-
quire the applicant, before withdrawing such portion, to file
an underiaking. The undertaking shall secure pavment to such
party or person any amount withdrawn that exeeeds the
amount to whick the applicant is entitled 21 finally determined
in the emivent domain procecding, together with legal interest
from the date of ity withdrawal. If withdrawal is permitted
notwithstanding the lack of personal service of the application

. for withdrawal apop any party to°the proceeding, the court -
may also reguive that the undertaking indemnify the plaintiff
agabrst any liability it may ineur under subdivision (c¢). The
undertaking shall be in such amount as is fixed by the court,
but if executed by an admitted surety insurer the amount
sball not exveed the portion claimed by the adverse claimant .
or appesring to belong to another -person, HuThe undertaking may be
4 exeented oy two or more sufficient sureties approved by the ...
courtsthe amonnt shall net excesd double suek porficn. 7and in such case
{f) Unless the undertaking is requived primarily beesuse
5 ~of an igsne as to title betwoen the applicant and another narty
- or person, if the andertaking s exemnted by = admitted surety
nsurer the applieant fling the ardertefing is entitled to
recover the premiu paid for the underts -, but net to ex-
ceed 2 pereent of the face value of the .adertaking, ss a
part of the recoverable eosts in the o7 ‘izt domain procesding.

- 3{}_
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§ 12AR.05

Comment. Scction 12-‘58,05 is based on subdivisions (2}, (<), (2}, (2),
and (£} of fomer Sectisn 1243.7.7 Unlike the subsections “n which it is
based,S2ction 125C,05 dacs rot farbid withlrouycl oF the
deposit if notice of the application cannot be personally served upon
all parties. The section permits the court to exercise its discretion
as to withdrawal in such cagses, as to the cmount ©2 be withdrawn, ond as
t> the requirement of an vndertaking.

Nothing in this section precludes withdrawal of the deposit upon
stipulation of all parties having an intereet in the property for which
the depcsit was made.

Subdivision (£) has been added to permit recovery of the bond
premium as costs in the proceeding unless the necessity for the under-
taking arises primarily from an issue of title. Jor usé of the same
distinction in #ssessing the costs of apportionment proceedings, see

Code of Civil Procedure Section 1246.]1 and P:ople v. Usrarr, 181 Cal.

ipD.2d 312, 5 Cal. Rovr. 207 (1960).
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1268,00, Secerity when arount in sxcsss of oriminal desosit
is withdrawm

16308, (e} MW the smouie sriguedly desosited 38 5.
(S 5 12&.

creased parscant te Section PMSOYIENT The fotal amount
sought to be witkdrawn exceeds the amount of the cripinal
deposit, tie applicant, or eaclh: applicant i there ure two or
cmare, shall file mn undertakivg. The undertaking shall be in
favor of the plaintif and shail secure repayraent of any
amount withdrawn that excseds the amount to which the apphi-
cant is emtitied as fivaliv deterinined in the eminent domain
proceeding, together waih beand inlerest {rom the date of s
withdrawai. 1f the undutshing is owoculed by an admitted
sarely gogneer, the mfdertoling shall be in the amiount by,
which the wdal areount v be withidrawn oxeesds the amoont

P i

——
03!

evigitally deposited, ~HENrontFTBY WO OF more suTheent ~

e LR TEIeen pRTeied By ke ot ythe undertuking shall be in
such case ) deuhic suck amcunt. -

{hi 1 there are two or wore spplicants, the applicants, in
lHew of filing separat: andertakinms, may iviotly fie 2 giugle
nnderiaking in the amoant required: by subdivision (a).

{e} The plaintil way waive :he wideriaking. reguived hy
this section of wmay consent to an underlakiuy that iz less thap
the amouny stated by this section.

{d} IF tke nndertaking is execated by an adedited Surety
insurer, the applicant filing the undertaking ray recover the
premaci paid for the undertaking, but not 1o exesed two per-
cent of ihe face vaiuwe if the undertaking, as a pari of the re-
coverable costys in the eminent dowaiy procecding,

Cormeni, Secticn 128,06 is <he sare in substonce as
LT L. - -
former _
subdivision (o) offSection 1243.7, Withdrava® 5y cne of nore

The uwndertaking
may be

defendants of an amount in uxcess of ihe original descsit is

possible 1Y the deposit nas seen increased as provided for

by Section 1268.03.

1y
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126507, If any portion of the mnoney deprsited pursnant to
this chapter is withdrawn, ibe reecipl of atry sueh money shall
constitute o walver by opermtiun of kw of all olaims and
defenges ia favor of the persons roeviving such naynuent exeept
‘a claim for groater compensaiion. Any HMOUDL 50 p.m[ to any
party shail be eredited mpom the judpwment in the ruinend
domain prosceding.

-

Comment., Sectlion 124007 restatzs the suostance of sptdivision
foreer ,
(e} off Section 12u3.7. In adxi<ien o owalving clains znd defenses

other than the slalm to srester cogdensstiion, wiihdrawzl of the

deposit also entitiezs the plaintiff to an order ior nossession, See

Section 126908, CIZ. People v. lotisrres, 207 (at. As2.2d 755,

2L Cal. Rptr. 791 {26820,
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1268,08. fepavmeat of awount of eicess withorawal

126508, Any amoeunt wilhelraws B o party 1o oneess of the

- ameiat o weheRghe Gs oenbitled as Huadly delcrmined e the
@ eminent doinale procesding hall be paid to the party entitled
' te such anonot, toprther wifh legd inieresy from the date of
e withdrawgl, The cowrt i which the csiment domain pro-
eeeding iz petdiny chall cater Jiedgoweon aceardingly, If the
Judinreit is not paid wichia 30 dags alier 1oy entry, te court,
- maey, oo mation, enier Jademeni agaiest the sureties, i any,

for such anannt aed intorest.

Comzent, Sectlon L208,08 restates the sghetenes of sabdivision
Tormer
{n) off Section 1243.7.

k3




(:: § ;268.09

§ 1268.09. Auount of deposit or withdrawal inadrissible in evidence

1268.¢9. (a) Weither the anount depasited nor ony emount
withdrawn pursuant to this chapter shall be given in evidence or
referred to in the trial of the issue of compensation.

{p) 1In the trial of the issue of compensation, no reference
shall be pade to reports, statements, or explenations made in
connection with a defasit pursugnt t5 this chapter nor to the
fact that a party has or has not offered evidence or any particular

evidence in connection with a depesit or wvithdrawel pursuant to this

chapter.

Compent. Subdivision {a) of Section 1258.09 restates the

iﬂ substance of subdivisisn (e) of former Scciion 12);.5. Subdivision (b)
is new. The principal purpose of this subdivision is to preclude
impeachment of a witness at the trial ﬁy reference t> appraisal reports,
staterents, or explanations rogde in connection with {1) a deposit and
notice thereof under Secticns 1268,01 and ©263.02, or (2} proceedings
t5 determine or redetermine probable just compensatign under Section
1268.,03, or (3) an application to withdrow any amount deposited as probable

compensation under Section 1268.04 or Seciion 1268,05.

~bh.




§ 1268,10

1268,10, Tesosit in State Dreusart unless ovaeswise remuired

I26R10. (2} When maney is deposived as privided in this ' .
chiapter, the wourt shul! order the ey o be deposited in the
Btate Treasnry or, npowe weitten et ol o plaintdd filed
wilk the deposit, Tu 1he conniy treamuiry. I money is doposited
in the State Tressury pursnant to his scriion, it shall be
held, inwvasted, depasited. and disbiuysed in the mannee speci-
fied in Article 8 (sommencing with Seeiion 164253 of Chapter -
2 of Part 2 of Thivision 4 of Title 2 of the Guvermerng Code,
and interest caried or ather inereraent dorived from its irvest-
ment shall be apportioned and dishbursed 5u the mannep spocis
fied in (hat articie. '

(b} As betwren the parties to the rroceediag, money de-
pozited pursuant o tids ehapter shall remain ar the risk of the
Flaintlff gatil paid or made payible wo the defendant by order
of the sourt.

(" Comment, Subdivision {a) of Section 1564.10 is the Same
- former )
in subsiance ay Section 12L3.8. Subdivisien [B) is vased on the

Iormer
Py S

first two sentences of subdivisisn (h) offteciion 1754




& 1269.(}1

Title 7.l-=-Chapter 2
CEAvTER 2, P_osar:ssmrq Priog 70 JUDGMENT

1269.01 Possession by public enbity for right of way or
reservoir

1269.01.  {a) lnany proceeding in eminent domain brought

o on be p Vithe staie or a county, city, distriet, er other publie entity
of to acgaire (1} any right. of way or {2:) lands to be used for
reservolr purposes, the plaintif may take possession of the

property or property interest in accordanee with this section.

{b) At any thne after fling the complaint and prior to entry
of judgment, the plaintiff way apply ex parie to the court for
an order for possession. Such applicaiion also may be made
after eatrv of judgment it that jndpment has been reversed,
vaeated, or set aside and no vther judpment hag been enteved.
The court shall atthorize the plainutif to take possession of the
* properly if the court determines that the plaintiff:

(1) Is entitled to tuke the property by erinent domain ; wid

(2) Is entitled to iake possess:l.on prior to judgment
under subdivision (a); and —7its estimate of th

+Blilas deposited MWME aceordance
mapter 1 {t_smmeﬂemg with Section 1265.51). :mm of compenss
{e} The order for possession shall: ion to be made fo
43 F-Rowitem thatoituhas. boey Jusuls. qudesthis sectien—and A\ the taldng of the
E Arrbidue 3 Rostrotmdd-sidhe Gonstitaticoseof Califosmiia,

escnbe the property and the sstate or interest to be
acquired, which degeription may be by reference to the com-

plaint.
@/m&am the purpose of the condemmation.
b St blres Wi b o pont b0l =06 Pratiablo. st o mpenes
Db A OROF S ANGI- Wil G Bl = 4 commenoinw-ywith -Rookion

g1 i rd

@"Zﬂ)ﬁmte the date after which the plaintiff is authorized to
take posscssion of the property. Unless the plaintiff requests
a later date, such date shall be the earliest date on which
the plaintiff “would be entitled to_take possession of the rc -
erty if service were made undex{Section 1269.04 on the day subdivision (b} of

order s made.

o




§ 126G.01

Comment, This chapter provides for orders for possession prior to
Judgment, and supersedes Code of Civil Procedure Sectiomns 1243.% and 1243.5.
Orders for possession subsequent to judgment are govermed by Chapter 3
(commencing with Section 1270.1). Subdivision {a) of Section 1269.01
restates the substance »f Code of Civil Procedure Section 12b3.%. The words
"the State or a county, city, district, or other public entity" have been
substituted for the words "the State, or a county, or a municipal corporation,
or metropolitan water district, municipal utility district, municipal water
district, drainege, irrigation, levee, reclemation or water canservgtion

district, or similar public corporation." BSee Central Contra Costa Sanitary

Dist. v. Superior Court, 3k Cal.2d 845, 215 P.2d 462 (1950). The new

language encompasses all proceedings by governmental entities, agencies, or
officers to acquire rights of woy or lands for regervoir purposes, whether
the interest to be acquired is a fee, easement, or other inferest.

Subdivision (b} restates the substance >f subdivision {a) and a
portion of subdivision (b) of Code of Civil k.ocedure Section 1243.5. The
ax parte procedure for obtaining the osrder far possession is a continuation
of existing law.l

Snbdivision (c) is the same in substance as Code of Civil Procedure
Section 1243.5(b), except that the requirement that the order state the
amount of the deposit has been eliminated, Section 1268.02 requires that a
notice of the making of a deposit be served on interested parties. i

With respect to the appellate relief available as to orders for

possession, see Section 1269.03.

=47
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§ 1260.02

1269.02, Possession in other cases’

$‘ |
PR, (a) In any prm,eedmg in eminent domain
ronght by or en bebalf of any publie entity, public lmhty,h_@

COMYnon earrier, m to aeguire any
property or property interest, ihe plaintiff may obtain an
order for possession of the pmper‘ry or property interest in
aceordanee with this section.

{b) At any time after filing the complaint and prior to
the entry of 1udg1nent the plaintil may apply to the conrt for
an order for possession, Such applmanrm also may he made
after entry of jndsmont if thar jrdement has been reversed,
vacated, or set astde awd no other indggent has been entered.
The appht ation shall be made by noticed meotion, and the notice
of motion shall be served in the same maguer gs.an order for
possession 18 gerved nnder Section 1269.04. .

{8} On hearing of the mation, the eourt shall consider all
relevant evidenecs, including the schedule ar Sl;m of operatlog
for exceution of the publlc- improvement and the gituation of
the property with respect to such schedule or plan, ané shall
make an order that authorizes the plaintiff to take possession of
the property if the court determiines that:

(1) The plaintiff 1§ entitled 1o take the property by eminent :
domain; its estimate of the

{2) The nced of the plaintitf for pousession of the property amount of compensa-
outweighs any hardship the owner or peeupant of the property tion to be made for
will suffer if possession is taken; ) "  h

(%) The plaintiff has deposited ‘he taking o €
in accordance with Chapter 1 (mmmenomg with Seetinn roperty

1268.01) puwesd
(d) The date after which the plaintiff is anthorized to take @
posaession of the property shall not be less than days after

the making of the order and may be any later date specified by
the pLunhff

{e) Before making an order for possession under this
section the court shall dispose of any pending motion under
Section 1268.03 to determine or redetermine the amount »f
probable compensation and, if en inerease in the amount of
the deposit is determined, shall reguire the additional
amount to be deposited by the plaintiff.
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§ 1269.02

(£) If the proserty . of which possession 1s sought to .

be taken under this section includes any substanitial building, structure,
or other improvement, and if consfruction of the public improvement
in the manner proposed by the plaintiff envails destruction, removal,
relocation, or alteration of such building, structure, or improvement,
the court shall, on request of any person having an interest in the
property, nake the f2llowing deterrinctions and orders
as o condlticn to graniing an order for possessic ¥ |

{1) If the court determines that appraisals,Adescriptions, photo-
graphs, and other exhibits supplied by the »"aintiff are sufficient to
enable the court or jury to assess separaiely the value of the buildings,
étructures, or other improvements after their desiruction or removal,

the court shall order that such materials be preserved and that they,

or any portion of them, he made avallahle to the defendants for use

as evidence in the}pfoceeding.

(2) If the court determines that the uaterials supplied by the
plaintiff are not sufficient to comply'with paragraph {1}, the court
shall make its order fixing an amount thal may be expeﬁded ty the
defendants to supply sufficient materials and specifying that such

expenses are recoverable as costs in the proceeding.

-49.




§ 1269.02
Comment. Section 1269.02 is rew.

Subdivision (a). Section 1269.01 provides for possession prior to

Judgment if the taking is for right of way or reservolr purposes. Section
1269.02 provides for possession prior to judgment--whatever the purpose of
the acquisition--if the proceeding is brought by a public entity, public
utility, or common carrier.

Subdivisions (b) and (c). Subdivisions (b) and (c) are patterned

after provisions in other states which provide for obtaining poasession
prior to judgment by noticed motion procedure and which require the piaintiff
to show a need for such possession, See, e.g., ILL, REV, STAT, 1957, Ch.

17, § 2.1; Dept. of Pub. Works & Bldgs. v. Butler Cs., 13 Il1l.2d 537, 150

F.E.2d 124 (1958). These subdivisions provide for determination of the
motion in keeping with motion praetice-generally.

Subdivigion (d). This subdivision is based on Code of Civil Procedure

Section 1243.5(b)(4). As the order is obtained by regularly noticed motion,
however, the}period specified is computed fror the date of the order,
rather than the date of its service.

Subdivision (e). See Section 1268.03 and the Comment to that section.

Subdivision (£). The procedure provided by this subdivision is new.

It is derived from provisions in other states that establish procedures
designed to assure that destruction or removal of improvements prior to
trial of the issue of compensation do not substantially handicap the court
or jury in assessing the value of such improvements or result in unfairness
to the defendants in the presentatisn of evidence respecting such value.
See, e.g., OHIO REV. CODE § 163.06. The subdivision requires that the
defendants' request be made before the court's disposition of the motion_for

an order for possession.
_ " <50-
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§ 1269.03

1269.03. Appeals

1269.03. (a) Neiiher an order for possession under Section
1269.01 nor the denial of such an order is appealable. |

(b) Any agerieved party may appeal from an order granting or
denying an application for possessioﬁ under Section 1269,02. An
appeal from an osrder for possession does not stay the order or its
enforcement, but the triasl or appellate court mey, in ite discretion,
stay such order pending roview on appeal or for such other period as
nay be appropriate. |
Comment. Section 1263.03 is new.
Judiciel decisions have held that an appeai may not be taken from an ex

rarte order authorizing or denying possession prior +7 judgment. Mandamus,

prohibition, or certiorari are the appropriate remedies, See Central Contra

(opta Banitery Dist. v. Superior Court, 34 Cal.2d 845, 215 P.2d 462 (1950);

Weiler v, Superior Court, 188 Cal. 729, 207 Pac. 2U7 (1922); State v. Superior

Court, 208 Cal. App.2d 659, 25 Cal. Rptr. 363 {1962); City of Sierra Madre

v. Superior Court, 191 Cal. Apn.2d 587, 12 Cal. Rptr. 836 {1951). However,

a1 ex parte order for possession following entry of judgment is an appealable

order. San Francisco Unified School Dist. v. Hong Mow, 123 Cal. App.2d 668,

267 p.2a 39 (195Y4); Housing Authorisy v. Forbes, 47 Cal. App.2d 358, 117 P.2d

722 (1941). These rules are continued in connection with orders made under
Section 1269.01 or Chapter 3 of this title.

Subdivision (b} distinguishes between the ex parte orders made under
Section 1269.01 and those made on noticed motisn under S=2etion 1269.02.

As to the latter an appeal by either party is avthorized., Such authorization




§ 1269.03
does not imply that, in any particular proceeding, an appeal is a sufficient
remedy to preclude mandamus, prohibition or other writ procedure. In genersal,

see 3 CAL, LAW REVISION COMM'N, REP., REC. & STUDIES, Recommendation and

Study Relating to Taking Possession and Passage of Title in Eminent Domain

Proceedings at B-7, B-14 (1961); Taylor, Possession Prior to Final Judgment

in Califorpia Condemnation Procedure, 7 SANTA CLARA LAWYER 37, 84-86 (1966).




§ 12569.04

1269.04. Service of order for posseasion

126904, {a) As nsed In this scefion, “‘record owner™
means both (1) the person it whom the legal title to the fee
appears io be vestead by didy recorded deeds or other instru-

extlg and (2) the peoson, if 4Dy, who bag an isterest in the
-3mpe1'tv untder a4 duly recorded Tease nr agreement of purcbase.
{b) At least, @ davs prior to the time posﬁe&mun i3 taken
pirRaant, to ar proer foe prmnr,sma
slgindy the plaintilf shall serve & copy of the order-on the
reeord owner of the proverty u,nd on the cecopants, if
pg ot T TV ICTC TR R PR U 'B‘}are
court ymay, for pood eaurs shown on ex parte applieation,
shorten the thoe speeified in ihix subdivision to a period of not
i&h.\ than thrae davs.

“erviee of the crder shall be made by perscual servies
unles,s the person on whom sorvice is to be made bas prwmublv
appesred in the procecdive o boen served with smemons in the
proeceding, i the perans h..\ supeared or been served with the

simioms, service of the enler lor possession may be made by
@ Tm.ﬂ npon sneh person sud Lis aitorney of reeord, H any.

Al IF 2 persan rvqum-r} to he peisonally served resides ont’

of the state, or has deg sirted fron Tl state ne cannot with due
dilige‘;wrx Be found within the staie, 'r!‘e plaintiff may, in leu of
sueh persoual servies, send s repy mu arder Iy rerr:stered ar
cortified nail :aiidl{hﬂ!’(! ta sneh Iwr-mn at hi: * st Enown

addross, ‘ .
@ W Tlhe court may, for good cause shown on ex parte appli-
eation, authorize the plamt HY 1o tuke possession of the property

withont serving s copy of the order for possession wpon a
{ ( gi record Gwner not aeetpying the propeety.
(W A single serviee upon or mailing Lo one of several per-
ERE laving a common business or residence address is saffi-
gient, '

if any, within 10 days afier the making o <The order.

e o e R 5.
\ (r} An order for mosssssion made uader Ssetlon
1253.02 shall ke served on the record ownar and ocoupants, ;

made under
Section
1269.01,

Lag
L

r
'
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§ 1269.0k

Corment, Scetion 1259.04 is derlved frm: former Section
12h3,5(c).- The requirenent that an effidavit de
filed concerning service by mail has been elinminated. Subdivision (3}
is a clarification of a sentence in the first paragraph of Section 1243.5(c).
The term "address" refers to a single residential wmit or place of business,
rather than to several such units or Places that may happen to have the
same -street oy post-office"address." For example, each apartment is
regarded as having a separate address although the entire apartment house

way have a single street address.

-54-
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§ 1269.05

1269.05. Deposit and possessisn on motinsn of certain defendants

1269.05. (a) If the preperty to be taken includes a dwelling
eontaining not more than (wo residential units and the dwelling or
one of its units is occuolied as his residence by a defendant, and if
the plaintiff has not deposited probable Just compensation in accordance
with Chapter 1 (commenciug with Section 1268.01), such defendant ray
move the court for an order determining the amount of such compeunsation
for the dwelling and so much of the land upon which 1t is constructed
as ey be reguired for its convenient use and occupation. The notice
sf motion shall specitfy the date on which the moving party desires ths
deposit to be made. Such date shall not be earlier than 30 days after
the date noticed for the hearing of the notisn and maﬁ be any later date.
Tae motion shall be heard and determined in the same manner as a motion
made to modify a deposit under Section 1268,03.

{b) The court shall mcke its order determining the probable just
compensation, If the plaintiff deposits the amount stated in the order
on or before the date specified by the muving party, (1) interest upon
that amount shall not accrue and (2) the plaintiff may, after making
the deposit and upon ox parte application to the eourt, sbtain an order
for possession tha£ authorizes the plainiiff to take possession of the
property 30 days after the date for the deposit specified by the moving
varty. If the deposit is not made on or before the date specified by
the moving party, the compensation awarded in the proceeding to the
moving party shall draw legal interest from that date,

{c) If the proceeding is abandoned Ey the plaintiff, the amount
of such interest may bé recovered as costs in the proceeding in the

manner provided for the recover;r of other costs and disbursements on

~55..
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§ 1269.05
abandonment. If, in the proceeding, the cowrt or a jury verdict
eventually determines the compensation that would have been awarded
to the moving party, then such interest shall be computed on the
amount of such award. If no such determination is ever made, then
such interest shall be computed on the amount of probable just compensa-
tion as determined on the motion. The moving party shall be entitled
to the full amount of such interest without offset for rents or
other income received by Lim or the value of his continued possession
of the property.

(d) The filing of a motion pursuant to this section constitutes
a waiver by operation of law, conditioned upon subsequent deposit by
the plaintiff of the amount determined to be p: obable just compensation,
of all claims and defenses in favor of the moving party except his claim
for greater compensation. |

(e} A deposit made under this section may be withdrawn in

accordance with Sections 1268.05 and 1238 06.

Comment. Section 1265.05 1s new. Except as provided in this section,
the depositing of probable just compensation pursuant to Chapter 1 §:ommencing
with Section 1268.01) or the toking of possession pursuant to this chapter
is optional with the plaintiff. If a deposit is not made and possession is
not taken, a defendant is not entitled to be paid until 30 days after final
Judgment. Code »f Civil Procedure Sectiosns 1251 and 1268. Sectiosn 1269.05
makes available to homeowners a procedure by which probable just compensation
may be determined, deposited and withdrawn within a relatively brief period
after the beginning of the proceeding. For a comparable provision applicable

to all eminent domain proceedings, see PENN, EMINENT DOMAIN CODE § Lo7(b).



§ 1269.05

Although Section 1269.05 does not require the plaintiff to deposit
the amount determined, if no deposit is made interest osn the eventual award
begins to accrue. See Section 1255b(a)(h). If the proceeding is abandoned
or dismissed, the interest iz cormputed on the ampunt determined by the court
to be probable just compensation, This section apart, interest would not
begin to accrue until entry of judgment, See Scction 1255b(a){1). Interest
dozs not accrus on any amount deposited under this section if the deposit is
made on or befnre the date specified by the woving party. See Ssction
1255b(a) (2) .

| Under subdivision (b} the timely making of a deposit under this section
entitles the plaintiff to an order for possession effective 30 days after

th= date for the making of the deposit specified in the notice of motion
served by the moving party.

The reference in subdivision {a) to the amount of land "reguired for
the convenient uge and nccupation” of the dwelling is taken from Section
1183.1 of the Code of Civil Procedure which desals with mechanic's liens.

The limitation precludes application of this section to land being taken
and oswned in common with the dwz2lling, but unnecessary t> the convenient

use of the dwelling.

-5




()

§ 1269.06

1269.06, Right of plainiify to take possession after vacation
-
=3

of properiy or irithdrawsl of dovosit

126906, {a) If the plaintiff has doposited probable just
compensation pursnant to Chapter 1 (commeneing with Seetion
1288.01}, possession of the property or property interest for
which the deposit was made may be taken in aceordance with
this xection at any time after each of the defendants entitled to
possession :

(1) Vacates the property; or

(2} Withdraws sny portion of the deposit.

(b} The plaintiff may apply ex parte lo the court for an
order for possession. The court shall authorize the plaintiff to
take possession of the property if the court determines that the

plaintiff has depositod probable just comvensation pursnant to
Chapter 1 (commencing with Seetion 1268.01) and that each
of the defeadants entitled to possession have:

(1) Vacated the property; or .«

{2) Withdrawn auy portion ofithe deposit.

fe) The onler Tor nossession shail »

{1} Reelie that it has beon made under this seotion.

(2} Deseribe the propeety and the estate or interest to e
acruired, which deseription may be by roferencs o the com.
plaint,

(3) Btate the date afier which plaibiif is anthorized to take
possession of the property. Unless the plaintiff regnests a later
date, such date shall he the warliest date on which the plaintiff
woald be entitled to take possession of the property if service

were made nnder,Seetion 1269.04 on the day the order is made.
_ N

~ SUDAivision (D) of™y

—r
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§ 12°0,06

Comment. Section 125%.00 is mew, Chapier L (commeneing with Section
1268.01) permits the plaintif® o deposit probable Just compensation whether
or not it obtains an order for wossession. This szoiion makes applicable
o withdrawal of a depssit made nrisr tsrjudgmcnﬁ the znalogous rule that
applies when s deposil made alter judgment is wishdrawm. Cf. People v,
Guiierrez, 207 Cal. App.2d 733, 24 ¢al. Rptr. 781 {1962). I: also permits
che pleintifl to take possescion of the property after it has been vacated
by all the pesrsons who are en;}tled to possessisn, Service of the order for
possession 1s reguived by “uba;"lsiﬁn fb} of Soction 1259.0L, The time limits
Tor gexvice of the order for ppssession on the vecord owner and secupanis are

the =zame as for an srder for possession made wndes Seetion 1260.01.



o

76007 Taxingz possession doe: not waive okt of Lusczd

o)

126507, "Mhe Ll does not ghando: or waive the right

w oappent Trom the Judemcent in the proveeding ar o=t

a new frial by iukisr possession of fhe (ropery pitrsuant to
thiv chaptor.

ients  Section 12¢5.07 is the sere Ln suhsianiee as Soreer

o
[ = H H i LV - = i Do e, . . . - & ~ - -
Seetion 1243.578Y, The largeare nus bees changed *o preclide irslied
walver of assesl or rient 1o rew trial Ly takinge possession pursoant

ts any crder obtained under tris’

Sectlon 1280,05, Under section 1268.07, the deferiant s1se reiring
BLe Tipat o supead or to regusst a new trisl upoa tre issue of o3t~
rensetion aven inoust he withdrsws the deposit made oy the vlaintiff,
However, sueh withdrawal coos waive all claiss #na aelenges other than

the clzin Lo conpensiiion,



a

§ 1269.08

129,08, Court may enforce right to possession

1269.08. The court in which & proceeding in eminent domain is
brought has the power to:
{1) Determine the right to possession of the prcpérty, as
between the plaintiff and the defendants, in accordance with Title
7.1 (commencing with Section 1268.01).
{2) Enforce any of its orderé;for possession by appropriate
process.
(3) Stay any actions or proceedingé brought against the plaintiff
aerising from possession of the property.
Corment., Section 1269,08 is new. The third subparagraph is derived
from a sentence formerly contained in Code of Civil Procedure Section 1254,
In general, the section codifies judicial decisions which hold that after
an epinent domaln proceeding is begun the court In which that proceeding is
pending has the exclusive power to determine the respective rights of the
plaintiff and of the defendants ¢o possession and to enforce its determination.

See Marblehead Land Co. v. Los Angeles County, 276 Fed, 305 (S.D. Cal. 1921);

Montgomery v. Tutt, 11 Cal, 190 (1858); Sullivan v. Superisr Court, 185

Cal, 133, 195 Pac. 161 {1921); Rafftery v. Kirkpatrick, 29 Cal. App.2d 503, 88

P.2d 147 (1938)(placing the plaintiff in possession); Neale v. Superior

Court, 977 Cal. 28, 18 Pac. 790 (1888); In re Bryan, 65 Cal. 375, 4 Pac. 30L
(188Y4) (preventing the plaintiff from taking possession or restoring the
defendant to posseésion}. In addition to the writs of possession or writs
of assistance which the court may issue and enforce in exercise of its
general jurisdiction (see the decisions cited supra}, orders for possession
contemplated by the section include those made under Chapter 2 {commencing

with Section 1269.01) of Title 7.l, Chepter 3 (ccmmencing with Section

1270,01) of Title 7.1, and Section 125~ - f Title 7.

~51-
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3 1270.01

Title 7.l--Chapter 3

1270.01.

CHAPTER 3. Durosirs AND DOSRESSION APTER JU_nm.{ ENT

Deposit after judement

1270.01. (a) Tt the plaintiff is not in poasession of the
property to be taken, the plaintiff may, at any tipe after
entry of judgnent, deposit for the defendants the amount of
the judament together with the interest then due thercon, Inxd
a deposit may not be made ymder 1his seetion after the judg-
ment entered has been reversed, vacated, or set aside and no
other judgment has heen entered. -

{h) Upon making the depasit, the pl aintiff shall serve a notice
that the deposit has beet made on all of the other partiey to the
proceeding determined by the judgment to have an interest
in the money depasited thereon, Serviee of the notice shall be
imade in the manner provided in Seetion 1270,03 for the service
of an order for possession. Sorviee of an order for possession
ander Seetion 127003 is sofficient compliance with this sub-
division.

-



§ 1270.01

Cozment, This chapter relates to deposits that ray be made and arders
far paasassim that may be oblained after entry of the "interlocutory
Judgment” in condermation. The procedures of the chapter apply nsbwithatanding
the perdency of an appeal from the julgment or a motion to vacate or set
aside the judgnent. However, after the "interlocutory judguent” has been
reversed, vacated, or set aside, deposit ang puesession procedures are -
governed by Chapter 1 (camencing with Ssetion 1268.01} and Chapter 2
(cormencing with Section 1269,01), rather than this chapter, Sce Sections
1268.01 and 1269.0L.  Fhe chapter supersedes Torrer
Ssetion 1254 and elininates whatever distinetisn “here nay have heen
between deposits made under Scetion 1252 and Seetion 1254, Under this
chapter, there is but one uniform post-judement deposit procedure. As
to the distinction between the "judgnent" and the "finnl judgment” in 7

exinent domain proceedings, sce Section 1254.7 and Bellflower City

School Dist. v. Skaggs, 52 Col.2d 278, 339 P.2d €48 (1959).

Subdivision (a) is similar to subdivision (a) of foruer
Section 1254, However, the deposit requirew nere is rerely
the amount >f the judgnent and accrued interest. The provision for an
additional sum 1> securs payment of further cxpensstion and costs is
contained in Ssetion 1270.04, In addition, the deposit ﬁay be mede under
this section without regard t5 an order for possessimm. This section thus
supersedes the deposit procedures formerly provided by Szetiosns 1252 and 1250k,
Subdivision (b) iz new, In requiring that notice of the deposit be
glven, it parallels Section 1268,02 which requires that notice of a
pre-judgment deposit be sent to the parties having an interest in the
property for which the deposit is made, Under S=ction 1254, the defendent
received notice that the deposit had been made mly when served with an

ordsr Tor possession,. 63~



& 1270.02

1270,02, Order for possession

170.02. T the judgment determines that the plaintit? is
entitled {0 take the property and the plaintiff has made the
deposit provided in Section 1270.01, the eourt, upon ex parte
applieation of the pluintiff, shall authorize the plaintiff to
take powsession of the property pending eonclusion of the
Litigation. The eourt™s ordor shall state the date after which
the plaintifl is authovized 1o take possession of the property.
Unless the plaintiff requests a later date, such date shall be
10 Qays after flie date e order is wade,

Comment. OSection 127C,.02 restates the substance of a portion

of subdivision (b} of former Section 120k,



£ 1270.03

1270.03 Service of order

127000, At Jeast 10 days prior to the date possession ig
fo be taken, the plaintiff shall serve a copy of the order for
possession upon the defeodants and their atiorneys, either per-
somzttly or by mail, A single service upon or mailing to one of
several persons having s common business or residence address
1w sufficient.

Comment. Sectlon 1270.03 is the same in substance as subdivision

{e) of former Section 1284. &ith respect to the last senience, see ithe

Corment to Seetion 1260.0l,

~65-



g 1270.04

1270,0Lh. Inerease or deerease in anoumt of deposi

1270.04. At any time after the plaintiff has made a deposit
upon the judgment pursuant to this chapter, the court may,
upon moticn of any defendant, order the plaintiff to deposit
sueh additional amount a3 the eoart determines to be necessary
o secure payment of any further ecompensation, eosts, or
interest that muay be revevered in the procecding. After the
making of such an order, the eourt may, on motion of any
party, order an increase or a decrease in such additional
amount. .



N

§ 1270.04

Comment, Section 1270.0U supersedes subdivieicn (d) of forrer
Sectisn 1254, For the parallel provision pernitting increase
or decrease in a deposit made prior to entry of Judgment, see Ssection
1268,03. |

Decisions under Section 1% of Article I of the California Constitution
and Code of Civil Procedure Section 1254 have hzld that, where the plaintiff

has taken possession prior to judgment, and Judgment is entered for an

amount in excess of the amount deposited, the defendant is entitled to have

the deposit Increased to the amount of the judgment., See, G,H, Deacon Inv,

Co, v. Svperior Court, 220 Cal, 392, 31 P.2d 372 (1934). That rule is
continued in existence, but the motion to obtain the increase is
made under Section 1268,03, rather than under this section.

The additional amount referred to in this seccion is the amount deter-
mined by the court to be necessary, in addition to the amount of the Jjudgment,
to secure payment of any further compensation, costs, or interest that may

be recovered in the proceeding., See People v, Loop, 161 Cal. App.2d L&6,

326 P.2d 90 (;1.958)‘;‘.‘ City of Los Angelss v, uiiver, 110 Cal. App.
SR, 2ol Pre. TE0 (1930). Deposit of the amount of the judgment itself
is required by Sections 1270.01 and 1270,02,

Code @f Clvil Procedure Section 1254 was construed to make the
amount, if any, to be deposited in mddition the judgment to be

discretionary with the trial court. COrange County Weter Dist, v. Bennets »

156 Cal. App.2d 745, 320 P.2d 536 (1958). Talg construction is continued

under thisg section.

-6F-



1 270,05,

§ 1770,05

Aithdrawal of deposit

1270.05. (a) Subject to subdivision (c), any defendant for
whom an armount has heen deposited upon the judyment, or
any defendant determined by the judement to be entitled to
an amount deposited prier 1o entry of that judzment, is en-
titled to demand and receive the avwonnt to which he is entitled
under the judement opon cbtaining an ordsr from the ecourt
Upeon application by such defeisdant, the court shall erder that
sueh money be paid to bim upon bis filing (1) a satisfaction of
the judgent or (2) a reevipt for the money and an abandon-
ment of all claims and delenses exvept his elatnn fo greater
sompensation.

(b} Upon objection to such withdrawal made by any party
to the proceeding, the couret, in its discretion, may require the
defendant to file un undertakizg in the manner and upon the
conditions specified in Secuions 126505 and 1268.06 for with-
drawal of a deposit prior-io judgment.

{e¢) Application for withdrawal after entry of judgment
shall be made nnder the provisions of Seetion 1266.04 if the
judgment hax been reversed, vacated, or set aside and wo other
judgment kas boen entered. o

582




§ 1270.09
wnent., Section 1270.5 is based on suwbdivision (f) of famer

Seetion 1254, For the parallel arsvisions for withdrownl of
a dgpésit prior to judgment, see Sections 1268.05 and 1268.0%5.

Decisions under Section 14 of Article T of thé California Constitution
and Code of Civil Efocedure Section 1254 held that, where a deposit was
made to obtain possession prior to judgmeni, bl: asPandant was nonetheless

entitled to proceed under the provisions of Secuion 1250 after the “ntry

of judgment. People v. Dittmer, 193 Cal. App.2d 681, 14 Cal. Rptr. 560

(1961). Sce slso People v. Neicer, 55 Cal.2d 832, 361 P.2d 916 (1961)-

compare G,H. Deacon Inv. Co. V. Suserior Court, 220 Jal. 392, 31 P.2d

372 (1934) (practice before any provision exisiéd for withdrawel of a
deposit made before judgment). The languege of this section has been
changed to incorporate this construction. The section also hab been
changed to permit the court to require security as a condition to with-
drawal in appropriate cases, |

Code of Civil Procedure Scction 125h was consirued to permit the
defendant to withdraw any amount paid into court upon the judgment,
whether or not the plaintiff applied for or obtained an order

for possessitn. pesple v.  Outierres, 207 C~l. Spn.22 759,

24 21, Batr.  TOL (1962}. Tuat constr. isn is contirnuved in
cffect. . Infersmtially, S:etion 1254 permitted withdrowal only of the
amount deposited - upon the judgment and not the additional smount, if

any, deposited as segurity. See Pecple v. Loop, 161 Cal. App.2d 466,

306 P.2d 902 (1958). That conetruction alec is continued in effect.
The roredy sf a party entitled 2 an apount vpon o Judgment where
that amount has been withdrawn prior to judgrment by another party is set

forth in Section 1268,08. ~69-



§ 1270,06

1270.06, Revayment of amount of excess withdrawal

1270.06.  When money is withdrawn pursuant to this ¢hap-

ter, auy amount withdrawn by & parsou in excess of the amouni

¢ to which he is entitled us finally defermined in the proceeding
shall be paid without interost to the plaintiff er other party
euntjtled thereto, and the court siall enter the judgnent se-
cordiugly.

Cor-ments Sectlon 1270.06 is the same in substance as

sutdivision (g) of former Section 125L.



1970+CTe Taking possession Goes not walve right of appaal

127047, The pinintiff does not abandon or waive the right
to appead from the judmgent orffeguest & new il by deposit-
ing the amount of the judgment or taking possession pursuant
to this chapter.

Commant, Scction 127C.07 is +he same 1n substonce 25 supdivisicn

fe) of former Sectiom 145L. Under Seotion 7770.00, the defendani may

slse retaln his Tight to appeal or to request s new itrial unon toe

. s

issue of conuensation only sven though he withdrzws the deposite This

way be accomsliszbed by #iling o Teceipt and waiver of 21l ¢laims and

defenses except the claiw to [rester compensation. L, People V.

C Satierrez, 207 Cale Appe2d 755, 2k Cal. kptre 781 {1962).

~Tl-



§ 127,28

1270,08. Deposit in State Treasury unlsss oiherwisc reguired

1270.08. Money depositad as provided in this ebapter shall
be deposited in aeenrdinee with Section 1268.10 and the provi-
sions of that seetion are applicable to the money so deposited.

Conments Secbion 1270.00, wiich lncorperaies Ly relersnce
Ssotion 126£,10, supersedes the first tiwes sentences of saie

"

oruer Section 190k,

o
o)
-
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comgiz ilon Dencsits Ford

2By
20l A visant & of Title 2 of the
Coverament Code, to rend

Sartiels $ {camnaeeine with Section 142
Aled to Chapter 2 of Pu 2

e

Artivle 8 Condvmnation Dapesits Pund

6425, The Condemuution Depositys Pusd io the Swate
Treasuey iy continied in oxistenes, Tiie find ounsists of 3l
Hupey depusitod i the Staie Trocsary under Witle 7.3 {emn-
meneing with Scetion 1268.01) of Part 3 of the Code of Civ.l
Procedure and all interest carned or wther invrement derived
from #ts investmaent. Fhe State Froaorer sbhall receive all
sTieh mokeys, duly reeeipt for, ol safely keeys the same in the
fand, and for sucl dnty he is Bable upon Lis offivial bond.

Ca"'?(“'.&!‘ltu

"

Seotions 1842516527 resiats the sutstance.
- . ~ . L - - . - A f
;; ang Al of sublirisions (1) and {J) of

4
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16426,

§ 16426 {Covertment Code)

Invesiment of fund

16426, {a) Money in the Condemneation Deposits Fund roay
be invested and reinvested in any seeurities described in See-
tion 16430 of the Government Code or deposited in banks &8
provided in Chapter 4 {commencing with Hection 16300) of
Part 2 of Divisiou 4 of Title 2 of the Government Code.

(b} The Pooled Money Investment Board shall designate
at least opee 2 month the amount of money available in the
fund for investment in seeurities or deposit in bank accounts,
and the type of inveximent or deposit and shall so arrange
the investment or deposit program that funds will be avail-
able for the immediate payment of any eonrt order or de-
cree. Immediately after such desigosation the State Treasurer
chall invest or make deposits in bank aceounts in accordance
with the designations. For the purposes of this subdivision, a
written determination signed by a majority of the members
of the Pooled Monev Investment Roard shall be deemed to be
the determination of the board. Members may authorize depu-
ties to act for them for the purpose of making determinations
under this seetion,

Comrment. See the (omment to section 18425,

L
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& 26427 (Governtient Code)

16427, Auvortiomnent and disbursement of fund

16427. Interest earned and other inecrement derived from
investments or depesits made pursuant to this article, after
deposit of money in the State Treasury, shall be deposited
in the Condemnation Doposits Fund. After first deducting
therefrom expenses ineurrced by the State Treasnrer in taking
and making delivery of bonds or other securities under this
artiele, the State Controller shall apportion as of June 30th
and Neeember 31at of each vear the remainder of such inter-
est earned or inercment derived and deposited in the fund
dwring the six calendsr months ending with such dates. There
shall be apportioned and paid to each plaintiff having a de-
posit in the fand during the six-month period for which an
apportionment is made, an amount directly proportionate to
the total deposits in the fund and the length of time sach de-
posits remained therein. The State Treasurer shall pay out the
money deposited by a plaintiff in such manner and at such
times as the eourt or a dge thereof may, by order or decree,
direct. ' o

Covesnts  See the Comment to Section 1825,

=T
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§ BEGSO (Covernment Code)

Covernnment. Code ¥ 38090 {smended)

Beetion 38(850 of the CGovermment Code is
amended to read :

38050, The wight f0 compenation or damemen oeerues 8
the dute of the ofder appointing sferocs or the ender setting
the e for teink: Phe avtnat value of the property ot theb
tirken and the bidin of dumses 16 Propesty net taken but e
wcionady effeeted dale of voluabon in proccedings under
this article shall be determined in pecordance with Sechion
12156 of the Code af Ciml Procedurc. In cases in which
compensation € ascerioined by referces appoinied pursuant
o this article, the dale of the filing of thesr report with the
court shall b decied the dalc M trial for the purpose of de-

of the
commensenent
af the

Corient, This secticn of 'tal:}ﬂ,“k end ?Iﬁs?gruund Set of 1509
(Covernment Code Sectizns 38000-36713) was enacied in 1913 (Stats.
1513, Che 246, pe K17, ¥ 3}, 1L hes nod been awended previcusly lo
senform to the vorions oran «,u ot have been neds over ihe years in
tne fode of (vl Procedure. Tac seetion is avendad to conibrm, as

. b it aaam o . oo
near 28 may be, o thc fode of {iwil Proc. urc.  Cee new Cous of

Livil Precedure Section 1249a.

.
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§ 20091 {Government Code)

M Sretion 34 of The Governtnent Cors by aumended
Lo roadl:

38!}.3] Improvements placed wpon the preperty afler .
dmmmﬁwm%mmﬁﬁw . ;
tention the service of summiens shall not be included in the ]
assessment of compeiation or damages.

Comielthe  THis section of the Parks and Playprounds Aot of 1509
{Governzent Cods Sections 3L000-38213) was ensced in 1513 (Stats. 1913, ' 1

Che 2L6, po 'hl?, B 3). With respsct to the construciion of +his secticon

and related sections, see City of los Angales V. Classell, 203 Cal. Lk,

C 262 Face LC8YH (1928, The section is axended *: conform to lode of Ciwvil

. Proecedure Section 124%9.1 wal r;h srovides that improvements placed upon tas

property after the service of swumons shzll not e included in the assesssent

compensatisn or damaiese

1y

o
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B i903 {Sirocts and Yighways Code)

Strests and Highways Code 8 L203 (smended)

@ Sc A I Seutmn 4203 of the Streeu and }Ilghuays Code
18 amended to read:

4208 Por the privpese eﬁ sssesging the compenestion aad

the #pht theeett sbrdl be deemed to bove asevaed

© ab the date of the isiuance of snmmons tnd the netanl wulne

#5 that dute shuit be the meniure of eompersation for ull

proporiy to be adrnally talon; snd wise the basis of éwges

0 property vub arinelly tabien bub njrriousty alfected; in ol

ennes whewe sueh dumnges awe allowed by the provivions of
MM#W%HMHM&&WMMB
ne&mnde%amm&&wﬂ*d&teoﬁﬂmmém

. AUHHDORE iB The aetien; the siaht to sonpensation and doe-

thMEMMM%M&MW

ing of the motien w0 het the astien for teial; and the asiaal,
W:M%M&ﬂwmméww% '

basia

- The date of valwsbion . proceedings xnder Ckapters 7
feommencing with -Secitnn 4183) through 10 (tommoncing . _
with Section 4255} of this part sholl be ‘determined in ac- —
cordamcs with Section 13498 of the Code of Civil Procedure. the comeneement
In. cases in which compensalion i oscertommed by rofirees.
eppointed pursuant lo ths chapler, the dole of The filing of
their repork with the court shall be deened the Jole o] brial
for the purposs of delersmining the daie of mkmiwn

Caxment. This section of the uirect Upening Act of 1903

.'(Stre_ets and Highways Code Sactions 00 ~4143) derives from an

enactment of 1909 (Siats. 1905, Ch. I0%, p. 1038, § '). The
section is intended ud accord, as mexr as may be, with ‘pmiuaons
of Code 5T Civil Procodure Scotion LEhdn Lnot specifly the-late of

valuaticn Tor canﬁanmﬁ:;‘-;:n- proceedirgs rene ;'Lly. See fity of Ios

Angeles . Gliver, 1O Cal. Apo. 255, 23 Pae. 268 {1989); City of

-—.

Los Anceles v. Zﬂ'.,rrlu, CTh Cal. Eap. 273, 281 Pac. O {1925). The
zection Ig amended o3 zgcord with Oode 3F CIvil I Progedure Section

1249z,




)

§ iz0hk {Streets and Highways Code)

Streets and Hi phways Code g hool (p;aended)

. Scelion 3204 of the btrmts and H:ghwayq
ot 1 anended to read

4204. No improvements placed upcm the prupcrty yea-
pasect t6 be tlsen; subseqnent to the debe ad wiich the yight
mﬂmm&mmm service of sum-
nions shall be included in the assessment of compensation or
dama{ves

Comment, This section of the Street Opening Act of 1903 {Streets
and Highways Code Seciions L0 0-5443) is amended to conform to Code of
Civil Procedure Section 1249.1 which provides that improvements placed

upan the property aftier the service of summons shall oot be included in
the assessment of compensation or _dmgea.




