#63 h/17/67
Memorandum 67-29

Subject: Study 63 - Evidence Code

Attached is & copy of the November 1966 issue of the Hastinga Law
Journal. This issue conbtains several articles on the new Evidence (ode.
Some of these articles contain suggestions for revigion of the new Evidence
Code. 7You may find all the articles of Interest. We indicate below
those articles that contain suggestions for possible revision of the new
code.

Judicial Notice and the California Evidence Code (page 117)

On pages 138-140, the writer suggests that, where the court is
resorting to judiecial notice of legislative facts, the c¢ourt should
provide the litigants with an opportunity to be heard and to supplement
or rebut the information acquired by the court, Nothing in the text of the
Evidence Code deels with judicial notice of legislative facts. A comment
in the code indicates that the court may consider 1egisla£ive history,
discussions by learned writers in treatises and law reviews, materials that
contain eontroversial economic and social facts or findings or that indicate
contemporary opinion, and similar materials, in construing statutes,
determining constitutional issues, and formulating rules of law.

We do not believe that it would be desirable to attempt to spell out
the procedure for taking judicial notice of legislative facts in the text
of the Evidence Code. We previously decided that this was not appropriate.
We believe that the courts can be relied upon to provide the parties with
an opportunity to present materials in their briefs and in oral argument

and that this problem is not one that lends itself to a legislative solution.

-1-




Statutory Rules of Evidence for Eminent Domain Proceedings (page 143)

We will consider this article in connection with sur study of condemna-
tion law and procedure. We do not believe that it is feasible to consider
the rules of evidence in eminent domain proceedings until we have considered
the subject of just compensation.

Note: The Constitutionality of Evidence Code Section 413 in Criminal
Cases {page 198)

The writer points out that Section 413 may have some unconstitutional
applications in eriminal cases, We have previously considered this problem
and determined that it would be best to leave this matter to the courts
since Section %13, and all other provisions of the code, are subject to
constitutional limitations. See the following statement contained in our
recommendation to the 1967 segsion on the Evidence Code:

Sections 412 and 413

Sections 412 and L13 authorize the trier of fact, in
determining what inferences to draw from the evidence, to consider
the fallure of a party to explain or deny the evidence or faects in
the case against him, his willful suppression of evidence, or his
production of weaker evidence when it was within his power to have
produced stronger.

In Griffin v, California, 380 U.S. 609 (1965), the United
States Supreme Court held that comment by the court or counsel upon
a criminel defendant's failure to produce or explain evidence, when
such failure is predicated on an assertion of the constitutional
right of a person to refuse to testify egainst himself, violates
the defendant’s rights under the 14th Amendment of the United States
Consgtitution.

The Cormission considered revising Sections 412 and 413 to
indicate the nature of the constitutional limitation on the rules they
express, The Commission determined %o make no recommendatiosn in this
regard, however, for the extent of the constitutional limitatinon is
as yet uncertain. Moreover, all sections in the code, not merely
these two sections, are subject to whatever constitutional limitations
mey be found applicable in the particular situations where they are
applied. An amendment of these sections providing that they are
subject to a constitutional limitation in a particular situation
would merely state a truism.
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The writer suggeste that Sectiocn L13 be modified to read: "the
party!s fallure to explain or to deny by his evidence,” rather than
"his testimony," While this might be an appropriate revision for criminal
cases, absent any walver, it would not ba an appropriate provisiosn for
civil cases.

The writer alsc points sut that Section 413 does not specifically
cover the ecase where the prosscutiosn suppresses evidence in a criminal
case. To meet this problem, the section might be revised to reads

In determining what inferences to draw from the evidence

or Tacts in the case for or against a party, the tiler of fact

may consider, smong other Ehings,'the.pa.rby's fellure to explain

or deny by his testimony sueh the evidence or facts in the case

against him, or his willful suppressisn of evidence relating

-$herete to the case, if such be the cese.

We 4o not conslder this revision to be necessary; we 42 not believe

that the eourts will hold that the Evidenee Code has sverruled the Crowder

case, See discussion on pages 207-208 of law review note,

Rotes Modificatlon of the Foundational Requirement r:%%eh;g
Witnesdeas California Evidence ckr Section page 210)

The writer of this note suggests that the C:mmissgion mede an undesirable

change when 1t modified the foundatisnal requirement for impeaching state-

ments. He prefers the URE rule. 'On the other hand, another article was recent-
1y publiched vhich attacked the Evidence (ode because 4t does pot include the

URE hearsay exception that would perpmit the use of any hearsay statement when
the declarant iz available and can be called to the stand for cross-examination
by the other party. See Miller, Beyopd the Law of Evidenes, 40 Southern
California Lav Review 1 {1967), (We are not plannisg toegonatider this

article becauss a superficial examination of the article indicates that

the suggestions wre far beyond enything thet would have a reagonsble chance

of legislative approval, assuming that the Commiisstsn would be willing
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t5 recommend basic changes in the philosophy of evidence rules. If the
Commission wishes, however, we will purchase copies of the article and
will prepare an analysis for a future meeting.)

Assuming that no change is to be made in the policy reflected in
Section 770, the writer suggests a clarifying revision of the section.
The section is set out in the text at page 213, The suggested revision
is set out in the text at page 216. The change suggested may be =
desirable one, but we do not believe that subdivision (b) of the revised
text of the sectisn should be phrased positively.

Notes Theﬂyarital ?estﬁmonial Privilege: California Evidence (ode
Section 970 and Wey v. United States {page 222)

Nothing in this note persuades us that any change is needed in the
Evidence Code.

Respectfully submitted,

John H. DeMoully
Executive Secretary




