#36 3/10/67

Memorandum 67-23
Subject: Study 36 - Condemmation Law and Procedure (Poseession Prior
to Fipal Judagment and Related Problems)

Attached (pink pages) is a revised draft of the proposed legislation
relating to possession prior to final judgment and related rrovlems.
Attached {yellow pages) is a revised draft of the proposed constitutional
amendment. These drafts incorporate staff suggestions and are designed
to meet various problems brought to our attention as a result of the
distribution of the tentative recommendation to varicus persons for comment.
We also enclose a copy of Preprint Senate Bill No.IE.

We note below and discuss the changes made in the preprinted bill.

Code of Civil Procedure Section 1247 {page 9)

Subdivision (4) has been revritten in the interest of clarity in
accordance with suggestions made at the October 1966 meeting. The sub-
division merely restates existing case law and certain language contained
in Code of Civil Procedure Section 125k {to be repealed).

Code of Civil Procedure Section 1249 (page 11)

Subdivision (b) of this section and the portions of the Comment have
been rewritten as a result of the discussion at the last meeting.
Previous drafts of this subdivision have attempted to deal with the problem
- in terms of increases or decreases in "market value" prior to the date of
‘veluation. This draft, in keeping with the suggestion of the State Bar

Committee, 1s calculated %o achieve the same effect, but addresses the




problem in terms of factors to be cansidered in determining the "actual
value" of the property, under subdivision (a) of the section, on the date
of valuation.

Attached as Exhibit III (green), for purposes of ccrparison, are
Sections 601-60L4 of the Pennsylvania Eminent Domain Code. The significant
language in Section 602 requires that market value be determined "irmedi-
atly before the condemnation and as unaffected thereby." That entire
section, however, merely states the general "before and after" approach
to determining compensation. 1In contraet, Code of Civil Procedure Section
1248 requires separate determination of the value of properiy taken,
severance damages, and benefits. However, indicating the factors
to be considered in determining "actual value" under subdivision (a) of
Code of Civil Procedure Section 1249 achieves the same effect as Section
602 insofar as this problem is concerned. It should be noticed, however,
that notwithstanding Section 602, Section 604 of the Pennsylvania C de,
also states the principle of disallowing changes in market value prior to
the date of valuation "due to the genersl knowledge of the imminence of
condemnation,"

There are obvious problems in stating precisely the factors that are
to be disailowed in determining "actual value" on the date of valuation.
The statement of the four factors in this draft mey overlap or be subject
to improvement, but each of the subparagraphs is of some significance.

Attached as Exhibit IV {tugf), 1s & succinet article from the
Santa Clara lawyer dealing with this problem. The essential points to
the article are {1) that there is a significant, remediable problem in this
area, and {2) that existing case law is confused and does meke an unfair
differentiation between cases of appreciation in value and cases of

depreciation in value.
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Code of Civil Procedure Section 1249a {pages 16-17)

This section, which prescribes the date of valuation, has beenh revised
to eliminate the six months compromise reflected in previous drafts. The
reaction to that proposal by the State Bar Committee, the public agencies,
and even the property owners was essentially negative. Under this draft,
existing law is retained except that the condemnor can assure itself an
early date of valuation by depositing probable just compensation. Similarly,
the result of the Murata decision is reversed, unless the condemnor deposits
the amount of the award following the first trial.

Code of Civil Procedure Section 1255a (page 27)

In subdivision (c) of this section, which deals with recovery of
expenses upon abandorment of the proceeding, the language follcwing the
paragraph (2) has been rewritten. The public mgencles object strongly to
the allowance of any expenses, including attorney or appraisal fees, prior
to the flling of the complaint. The Commissioners present at the " Octoter
meeting took the view that such expenses should be recoverable if they are
"actually and reasonably incurred as a result of the proceeding to take the
property." Admittedly, the langusge leaves a measure of discretion to the

court.

Section 1255b (gage 29)
The change in this section is a technlical one.

Pitle 7.1--Chapter 1 {Sections 1268.01-1268.10)(beginning on page 33)

This chapter has been changed to permit the condemnor to deposit its
estimate of the amount of probable compensation that will be made for the
property and any damaeges to the part remeining. Any party can then nove
the court to determine or redetermine the amount of probable just compensa-

tion. The procedure here provided ties in with the procedure provided
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in Chapter 2 for obtaining orders of possession. Under Chapter 2, the
amount deposited by the condemnor is to be tha amount of probable Just
compensation fixed by the court unless a party to the proceeding wishes
to have probable just compensation fixed in a different amount. The
deposit made by the condemnor must be based on one or more appraisal
reports. The notice of the deposit mudt include a copy of the appraisal
report or state where the report is available for examination.

Section 1268.01 (page 35)

This section has been revised to eliminate the requirement that the
court fix the amount of probable just compensation before & depoeit may
be made. Subdivision (b) is new. Tt is needed to permit the defendant
to determine whether the amount deposited by the condemnor is adequate.

Section 1268.02 (page 37)

This section has been revised to eliminate the reference to the
court fixing the amount of the initial deposit. The last sentence of
the sectlon as contained in the preprinted bill has been eliminated because
of the change in procedure proposed by the staff.

Subdivisions (b) and {c) have been added. These subdivisions provide
the defendant with information from which he can determine whether the
deposit is adegquate.

Section 1268.03 (page 39)

This section has been revised to reflect the fact that the initial
deposit is determined by the condemnor. The section is otherwise the
same in substance as the section in the preprinted bill, except for the
provision concerning a motion for a new trial which was added to the

section by the Commission at the Qctober 1966 meeting.
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Section 1268.04 (page 41)

This section is revised to reflect the fact that the initial deposit
is determined by the condemmor but has not been otherwise changed.

Section 1268.05 (page 42)

The revision made in this section was suggested at the October 1966
meeting.

Section 1268.06 (page 44)

The change in the second line 1s a technical one. The revision made
in the middle of the section was suggested at the October 1966 meeting.

Section 1268.09 (page 47)

This section has been revised to reflect the decisions made at the
October 1966 meeting.

Chapter 2 (Section 1269.01-126%.07)(beginning on page 49)

This chapter contains the key provisions in the recommendation. The
Commissioners will recall that the preprinted bill reflected three distinct
forms of immediste possession, as follows: |

(1) Existing practice in reservoir and right of way cases (Section
1269.01)

(2) Ex parte procedure, with a motion to modify, in all cases in
which the resolution to condemn is conclusive of any issue of "public
necessity." (Section 1269.02)

(3) Immediate possession in all other cases by noticed motion
procedure (Section 1269.03).

This draft has been revised as follows:




Ir general, the three distinet forms of irmediate possession set
forth in previous drafts have been nerged into one procedure. The special
treatment of reservoir and right of way cases has been elininated and
Ppossession prior to judgment aubthorized in all condemnations by public
entities, public utilities, and cormon carriers. In effect, only so-called
"private” condemnors have been omitted. See Section 1269,01(a). A single
noticed motion procedure is provided (Section 1259.01(b)), but as to most
clasges of condemnation, the condernor is absolutely entitled to the order
for possession (Section 1269.03(c)). 1In this respect, a distinction is made
between the state, cities, and counties, on the one hand, and all oather
condennors on the other. Compare subdivisions (e} and (d) of Section 1269.01.

In keeping with the revision of Chapter 1 {cormencing with Section
1268.01), subdivision {e) of Section 1269.01 requircs the court to dispose
of any pending motion to determine probable corpensation before making its
Srder for possession. In effect, this subdivision and Section 1268.03
require the property owner to raise any guestion of the inadequacy 2f the
amount deposited by the condemnor., However, these sections are calculated
to allow a property owner to be heard on the question of probable ecmpensation
before the order for possession is made.

Subdivision (f) of Section 1269.01 proposes alternatives to previosus
drafts that have not been considered heretofore by the Commission. As
counsel for property owners and the State Bar Committee on Condemnation have
forcefully urged, the essential objections to any extension or substantial
revision of immediate possession procedures are (1) the possibility of
inadequate time to move from home or business, (2) evidentiary problens
raised by destruction or removal of improvements before trial of the issue
of compensation, and (3) the lack of any clear opportunity on the part of the
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condennes to be heard before the order for possession is made. The general
revision of this chapter presunably would overcome the third objection,
This subdivision should also elininate the first two objections by assuring
at least 90 days notice of any required nove and by preventing interference
with improvements for a similar period.

Section 1269.02 is new. It is based upon provisions from the
conprehensive statute recently enacted in Dhis. Although guestions can
probably be raised about the porticular form of this draft, some such
provision appears to be the only solution to the problen of preserving
valuation evidence in immediate possession cases.

Section 1269.03, relating to appeals, has been revised to provide a
single system of appellate review from all grants or denials of orders for
possession. In previous drafts, appeals have been authorized from noticed
notion procedure but not from the existing ex parte procedure. As the
araft of this chapter now reguires all applications for irmediate possession
to be by noticed motion, it is appropriate to authorize appeals but to
prevent the appeal from autoratically steying enforcement of any order for
possession.

Technical changes have been made in Section 1269.0Lk, relating to service
~f the order for possession, to reflect the fact that under this revision
the property owner and his attorney would already have received notice of
the motion for immediate possession.

To Sections 1269.05 and 1269.06 only cerdtain technical amendments
necessary to conform to the revision of deposit and psséession procedures
have been made. These sections were generally approved by the Comission

at the October 1966 nmeeting.




The principal decisions to be nade with respect to this revision of
the chapter are, of course, {o) the extent, if any, to which the existing
authorization for irmediate possession is to be broadened, and {b) the
procedure to be provided (1) for cases in which such possession is now
authorized ard (2) for such additional cases as may be brought within the
suthorization, The Commission heretofore has pgenerslly taken the positisn
that ecarly possession should be available in all cases except for the rather
unusual instances of so-called '"private condemnatiosn.” The Cormission has
also generally favored ex parte procedure with liberal provisions for
nodification at the behest o7 the property owmer. The state Bar Committee,
however, opposes any extension of the area of inmediate possession and

particularly opposes ex parte proecedure. Mr. Ball indicated at the October

meeting that he favored the extension of immediate possession, but only if the

property owner is assured notice and a right {> be heard before the osrder

for possession is made. The public agencies, of course, are opposed to any
substantial changes in procedure in those cases in which immediate possession
is now available. The staff suggests, however, that thisg revision would
achieve a feasible balance of interests between condemnors and condemnees,
and would provide a single and relatively simple scheme for deposits and
possession., In addition, the scheme would make appropriate a substantial
simplification of Section 14 of Article I of the Constitution.

Suggested new provision

The staff suvggests that the following be added as a new subdivision of

Code of Civil Procedure Section 1248 (relating to compensation):
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1248.. The court, jury, or referee nust hear such legal
testimony as may be offered by any of the narties to the following,

and thereupon gpust ascericin and assess:

* * * * *

9. Where possession of property used for farming, industrial,

or cormercial purposes is taken under Section 1269,01, extrasrdinary

moving expenses which were incurred because possession was taken and

could have been avoided had peossession not been taken under Section

12569.01.

A somewhat similar provision is contained in Assembly Bill N»>. 688
intraduced by Assemblyman Moorhead in this session of the Legislature,
The language included in that bill is as follovs:

Extraordinary noving expenses which would otherwise be
avoided if the defendant owner .of a business on the property

sought to be condemned were to move from the property without
the existence of a condemnatisn proceeding concerning such

property.

Constlitutional amendment

A revised draft of the constitutional amendment is set forth on the
yellow pages attached to this memorandum. The revised draft incorporates
the staff's suggestion that the special provisions relating to right of
way and reservoir cases be deleted. The revised draft also recognizes the
procedure the staff proposes Tor making deposits and obiaining imrediate

possession,

Respectfully submitted,

Clarence B, Taylor
Special Condemnation Counsel
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REVISED 3/13/61
g 12L3.4

PROPOSED IRGISIATION
The Commission's recommendations would be effectuated by the

enactment of the following measuress

An act to amend Sections 1247, 1249, 1245.1, 1252, 1358, 12550,
12558, and 1257 of, to add Title 7.1 ( sommeneing with See-
Lion 1268.01) to Part 3 of, to add Rection 1249a to, and to
repesl Seclions 1243.4, 1243.5, 1943.6, 1943.7, and 1254 of,
the Code of Oivil Procedure and to amend Sections 35090
end 38091 of, and to add Article 9 (commencing with See-
ton 16425) i6 Chapier 2 of Part 2 of IMvision 4 of Pitle 2
of, the Government Code and #o amend Nections 4203 and
4304 of the Sirects and Highways Code, relating to eminent
domasn,

The people of the State of California do enact as Follows:

Section 123.l Yrepealed)

Beorion 1. Section 1243.4 of the Code of Civil Proesdure
is repealed. .

buseugbt;i&t—hemmeraa&t&&eeen&iﬁempm—

Comments Section 12i3.k is superseded by Section 126§,01.
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§ 1243.5
Section 123.5 (repealed)

Bro. 2. Bection 12435 of the Code of Civil Procedure is
repealed.
&MW&&M&%MW%&?
mm&e‘mﬁmmmmmmeﬁ

© ing the amonnt io be deposited as seeurity for the pavsnent of
h&mﬂmm&&emﬁmwhmmm
compenaation whick will be mede for the taking of the prop-
seearity; the plaintif mey; ab ey tme prios S0 the entey of
} 7 RPPLF o parte 1o the count for an erder ot
¥ to toke immedinto pesscssien of and to use the prepery
sengdit te be condemued:

5> I the eourt deterimines thet the plaintif is enfitled to
talie the propesty by cminent domain and to toke immediate
ize the plaintiff to toke immediate powsession of and to use the
property wought to be condemped: The order suthorising im-

4+ State the date affer which the pleintiff i authosized o
inke pessession of the preperty which date; unless the plain-
- 4 requests o later date; shall bo the corliet date on whish
the plaintif wowld be entitled to inke possessien of the
$hig gection on e day the ordes iy mpde:

{eF &t lenst 30 deye prior o the Hime posseswien io token,
the pleintif shell serve o ooy of the order on the yecond
owner or ownere of the property and en the cccupants; if any:
Sexvice of the arder shall be made by personsl service unlogy
the pereon on whom pepvice is to be made hes previculsy ap-
pearod in the precceding or hes Previcusiy been served with
& eopy¥ of the sommens and complaint i the manner pre-
peribed by law; in which oase servies of the order may be
made by mail apon sueh persen and bis sttornsy of pecond;
i anv: If o person upon whom & copy of the opder ik
thig geetion resides ent of the Btate; ox has depanied frem the
State on ¢annob after due diligenve be found within the State;
the plaintiff may in Hew of such personal service sead & eep¥
of the erden by pondstored or cerbified meil addeonsed to such
peraor b Bis Jaet fmewn addeess: 3£ o copy of the order ia
pepd by vegistered or eertified meil in How of pemonal serviee;
the pleintif shell file an offidevit in the procceding setiing
ferth the facts showing the veasen porsonal serviee eould nod
davit; autherise the plaintilf to iake pessession of the property
without perving a eopy of the ovder of immediste possession
npen & record owner hot occepying the property: A pingle
© pepviee 4pon or mailing to these ot the seme address shall be
suffieiont: The eonri may; for good cause shown by afidevs:
shorten the thme specified in this subdivision to o peried of
nob Joss than three daye:
property’ means both the person or peroons in whese mem



§ 12h3.5

the legel titdo to the fee sppears by deeds on other inplramends
the propesty is located and the perton or perscns; i any; i
possenaten 6f the preperty under & weitben and dudy recorded
leese o2 aprecment of purebase:

£d3F &4 auy time after the eowrd has made an erder auther-
mgmmeémtepm&n;%heeemﬂmf-up&&mmei

hmm%mméﬁee&aﬂé&&m&n@
mmmmmmm&m&em#

Ay net be given in evidenee or veforred o in the teial of the
imeue of eompensaiion:

£ The plointi¥ chell not be held io have abandoned or
waaved the pight 46 appeal frem the jndmment by taddng pos-
seagion of the property purseant to this seetion:



1243.5

Comment. Section 1243.5 is superseded by Chapter 1 {cormencing with
Section 1268.01) and Chapter 2 (commencing wiih Section 1269.01) of Title
7.1 of Part 3 of the Code of Civil Procedure. The provisions felating to
the deposit are superseded by provisions contained in Chapter 1; the
provisions relating to an order for possessisn prior to judgment are
superseded by provisions contained in Chapter 2.

Tﬁe disposition of the various provisians of Section 1243,5 is indicated
below:

Section 1243.5 Recommended Legislation

(Code of Civil Procedure)

Subdivision (a)---——c=cc-mmmmmaemeeos 1268.01, 1269.01
Subdivision {b} ------------------------- 1269.01
Subdivision (c) ----- SRR 1269.04
Subdivigion {d)--«~r-rromcemmeccamaan 1268.03
Subdivision {(e)w--vmmmmmmemmooo ~--1268.09
SubAivision (£)wwescomremocmmmaoa oo 1269,07

he



§ 1213,6

Section 1203.6 (repealed)

SE\'.;1 3. Section 1243.6 of the Co&e of Civil Proeedure is re-
pesle

3243:6: When money is vequived to be deposited as provided

m%%@wy&&mﬁﬁ%mﬁmﬁm

he -held— mvesteth deoposited; nnd dishursed i the mannee

ﬂp&&ﬁ@éﬂ%%&émm&mw&&ef%

ment derived from Ha invesbiment ghall be apportioned and
Comment. Section 1243.6 is superseded by Section 1266410
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g 1243.7

Section 1243.7 (repealed)

peglm: 4. Section 1243.7 of the Code of Civil Procedure is re-
e

33437 %ﬂ%:&%ﬁyw&e%whmheeﬂdepuﬂed'
a8 provided ie Bection IM3H; the pariy whose prepesty o
interest in properiy s being inlen moy appiy to the courk in
$the manner heoreimafter previded; for the withdrewal of ald
ammémm&mmmww

mmé&emﬂmmmmﬂﬁﬁw&&b
iq entitled to withdeaw under the provisions of this seelion; 30
be paid {0 snek applieant fron the money deposited i connes-
$ion with sueh propesty or property interest
%Hmmmmm%mwm
execeds the amount of the opicingl depesit; eael
W&hﬂ&yém&mmmm{ﬂe&&
‘exeented by twe op mwore sufficient sureties ap-
proved by the eourt to the offeet that they are bound te the
Mm&sﬂk&emnﬁa&m&h&em%&&ew&me&

. there is mere then ene applieant end the tetel uwmonant
goneht te be withdrawn evecceds the smount of the oripinal
éepemt—é}e&pphemm—mheue%ﬁkngmaﬂdeﬂ&l&ng&
may joindy fle on andertaking oxecuted by twe or mebe saf
ﬁmmaﬁmwﬂmmmmmmm
are bound to the pluintif i dJouble the ameunt of soch exesss
for the sebuen of any amount withdrepws by the epplieanis
that exceeds the nmount to which the applicants are entited
a8 fvally defemmined in the eminent domein procecding io-
gother with Joual Interest frem the dote of Ha withdraweh

I the undertelting required by this subdivisien is exceated
by ar admitted surety insures: the underivking i suliciont in
amount if the marets is bound only io the exient that ihe
ame&gﬁmﬂ%%ebewﬁhdyme%&e&m&uﬂteﬁgmaﬂy

mmﬁmmmmmmamm
the axoaet required ander this subdiviaion:

I the underiaking is exeented by an admitied surety ingares;
mmmmﬂmﬁ@ﬁmmmm
premingn paid for the undertadsing but nob to exceed I percent
#&efmw&%émmm&md&em
able ensts in the eminent domain

£e %e&pﬁmsh&ﬁhemﬁdehv&ﬁé&*ﬁwkem&e

shaH set forth hig mmﬁewmére—

&Wd&eaﬁﬂa%wmﬂmﬁmémm
shall be made nntil at leest 20 days after wach serviee of the
appleation; or wntil the tme for il objections hes expired;
whichever i huter:

£4) Within the 20-day peried; the pluintiff mey ohjeet to
mhmi%é*&m&%ﬂmgmebge%ﬂ&%me&aﬁm&e
wmmwmwmmm@mmm
e#w%hemw@wifuﬁaa&e%ﬂﬁﬁgmmﬁm&

b



8 1243.7
WA&%M%WMW&M%MW
pemen&ﬁfmmsaeha&he?yemmﬁaamms&ehm

%%huﬂk@w&&mp&m%wbﬁm&
m%mk%@m%%%mm
seyviee 16 bo maade:

&}H&ep&a&nﬂsemé&wmaﬁ&ebﬁe&te%hew&ﬂk
M;aﬁ%ﬁaﬁéﬁm%&em%&m
Mahew@ﬁt&%&%eﬁﬁ%ea&lp&%&e&w&%d&
teyrmine e ameunis to be withdwawn, i any; and by whesx
1 the eowrh determines that & porty ie entitled to withdraw
wym&m&i&é&mﬁt%&eﬂm{h&rﬁmmmm
memm&emwwmm&%m
m&mmm%mﬂmm&m

ingmin&ere&te%we&r&whe&remaemede
Mamhmél&wéd}dﬁMmM

%mmﬁmmemmeﬁm
m&mwﬁﬂgshﬂ#bepmém&epammﬂe&
WM%MMWW&M&PW
the defendant IE the defendant does Bob pay the judg-
saent within 30 deve sfier the judgment iy entered; the eours
&mﬁ%%%&&tﬁ%@%%%h&éﬁe&%



§ 1243.7

Coment. BSection 1213,7 is superseded by Chapter 1 {cormencing with

Section 1268.01) of Title 7.1 of Part 3 of ihe Code of Civil Procedure.

The disposition of the various provisions of S=ction 1243,7 is indicated

below,

Seection 1243.7

-

Recommended Legislation

(Code of Civil Procedure)

Subdivision (aY - - -vmmeao L.

Subdivision (b)

Subdivision (¢)

Subdivision (d)
Subdivision (e)
Subdivision (f)
Subdivision {g)
Bubdivision (h)

e e T Iy Ve R Y

R S R A Ak
Ll R R e Ty —
A e e Ly M e e A e B ER R e e

b o - Aot s e e e - -

A LA e A o . ——
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1268.0L4, 1268.05

1268.06
1268,0k, 1268.05

1268.05
1268.05
1268.05
1268.07
1268.08



§ 1247

Section 1247 (amended)

Swee, B, Seetion 1247 of the Code of (iwil Proecdare is
amended to read -
1247, The court shall have power:
)

{1} To regulate and determine the place and manmer of
making eonnections and erossings, or of enjoying the common
use mentioned in subdivision (6 ) of Section 1240v

2

{(2) Tohear and determine all adverse or conflicting claims to

the property sought to be condemned, and to the damages
therefore o

&:

(3} To determine the respective rights of different parties
_spg}i;pg egny:l_@mngtiorn of the same property*. -

L) To determi,c v ¢ cight iw wobscssion of the

property, as between wne plai~il "7 - the defendents,

in sccordance with Title 7.1 {csis-~ng with Section

1268.01), tc enforce its orders Ui nossession by

anpropriate process, and 0 STay any agtions or pro-

ceedings apeinst the plaintiff arising from possession

of the property.




§ 1247
Corment, Subdivision {4) is added to Section 1247 to esdify judieial
decisions which hold that the court in which the eminent dzmain praceeding
is pending has the power to contral possession of the property to be taken

Al

and to enforce its orders made in this comnectisn., See Marblehead Land

Co» v. Las Angeles County, 276 Fed. 305 (S.D. Cal. 1921); licntacwery v.

Tutt, 11 Cal, 190 (1858); Sulliven v. Superior Court, 185 Cal, 133, 195

Pac. 161 (1921); Rafftery v. Kirkpatrick, 29 Cal. App.2d 503, 88 p.2d 147

(1938)(placing the plaintiff in possession); Heale v. Superior Court, 77

Cal, 28, 18 Pac. 790 (1888); In re Bryan, 65 Cal, 375, L Pac. 304 (1884)
(preventing the plaintiff from taking possession or restoring the defendant

to possession}. The phrase which empowers the court o stay actions or pro-
ceedings against the plaintiff is derived from a sentence forperly found in Code
of Civil Procedure Section 1254. In addition %o the writs of possession

or writs of assistance which the ecourt may issve and enforee in exerciss

of its general jJurisdiction (see the decisions cited EEEEE): orders for
possession contemplated by the subdivision include those made under

Chapter 2 (commencing with Section 1269.01) of Title 7.1, Chapter 3

(commencing with Section 1270,01) of Title Tel, and Section 1253 of

Title 7.



B 1209

Section 1249 {amendsd)

Sec. 6. Seetion 1249 of the Code of Civil Proeedure is
amended to read:

1249, (a) Ezcept as provided in subdivision (1), for the
purpose of assessing compensation and damages, the »ight
Wmm&mwhﬁemﬂm&edﬁeém
isgupnee of pammens end e aectual value of the properiy
on the date of valuation determined under Section 1249¢ wt
that date shall be the measure of ecompensation for e
property o be actually taken; and the basis of damages to
property not aetuwily taken but injuriously affected; in alt

/’{;‘ .ases where guch damages are allowed &8 provided in under
¢ Aseroee '.,.‘\-ES;Efion 1249*, provided that in any ease i which the issue
\\7\‘.«';’%"1,. 5 Bob within one vear nfier the date of the commenee-
a Meﬁmmmmmamwmm
%%WMWMMMwm

mmwmmmm&mwﬁ
WM%M%&&&W&W
tion oF AUIEAEeR

(b) In ascertaining tne actua) value of the property

on the date of valuation, the property shall be valued at

the market valus it would have had on that date had its marke£

value not been affected by (1) the oublic use to which the

property is to be devoted, (2) the oublic imorovement or

project for which it is being teken, {3) the eminent domain

orocesding itself, and (k) any actions on the part of the

condemnor preliminary to the eminent domain proceedings

iy



§ 12k

Comment, Section 1249 states the measure of compensation for
proceedings in eminent domain. The provisions relating to dates of
valuation formerly contained in this section are superseded by Section
1249a. The provision on improvements subsequent to the service of summons
is superseded by subdivision (b) of Section 1249.1.

Decisions construing Code of Civil Procedure Section 1249 held that
its provisions governing the date of valuation and the making of subseguent
improvements do not apply in proceedings for the itaking by politieal
subdivisions of the property of a publie utility under the provisions of
the Public Utilities Code and Section 23a of Article XIT of the California

Constitution. Citizen's Util. Co. v. Superior Court, 59 Cai.2d 805, 31

Cal, Rptr. 316, 382 P.2d 356 (1963); Marin Municipal Water Dist. v. Marin

Water & Power (o., 178 Cal. 308, 173 Pac. W69 {1918;. This construction

is continued under this section and Sections 1249a and 12u49,.1{b}.

Subdivision (a). In restating the "actual value" measure of compensation,

this subdivision retains the language employed since adoption of the Code
of Civil Procedure in 1872, The phrase "date of valuation" has been
substituted for language concerning accrusl of the right to compensation
and damages in the interest of clarity. No change is made in existing rules
as to persong entitled to participate in the award of compensation or

damages {see People v, City of Los Angeles, 179 Cal. App.2d 558, 4 Cal, Rptr.

531 {1960); People v. Klopstock, 24 Cal.2d 897, 151 P,2d 641 (194h4)). Further,

no change is made in the effect of a lis pendens (see Lansburgh v. Market

St. Ry., 98 Cal. App.2d 426, 220 P.2d 423 (1950) or in the rule that, as
against intervening rights of persons having actual or constructive notice
of the proceeding, the title of the plaintiff relates back to the commencement

~12-
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of the proceeding (see East Bay Mun. Utility Dist. v. Kieffer, 99 Csal.

App. 2h0, 278 Pac. 476 (1929)).

Subdivision {b). This subdivision is new. The problems to which it

relates have not heretofore been dealt with in California statutory law,
but have been considered in judicial decisions., Subdivision (b) requires

that the "actual value" of the property on the date of valuation be deter-
mined a8 the market value it would have had had there been no enhancement or

diminutlion in market value due to :any .of the four mentioned facters.

In San Diego Lend and Town Company v. Neale, 78 Cal. 63, 20 Pac. 372

{1888), and subsequent decisions, the courts have held that any increase
in the market value of the property to be taken that results directly
from the proposed public improvement is to be deducted in arriving at

"actual value." See U,S, v. Miller, 317 U.8. 369 (1943); City of San

Diego v. Boggeln,16k Cal. App.2d 1, 330 P.2d 7h {1958); County of Los

Angeles v, Hoe, 138 Cal. App.2d 74, 291 P.2d 98 (1955). This subdivision

is intended to codify the results of these and similar decisions.
Notwithstanding the rule as to enhancement in value, the Californis

decisions are uncertain respecting any decrease in value due to such factors

as general knowledge of the pendency of the public project. Several decisions

sgem to indicate that the rules respecting enhancement snd diminution are

not parallel, and that value is to be determined as of the date of valuation

notwithstanding that such value reflects a decrease dues to general knowledge

of the nandency of the public project. 8ee City of Ouhiland v, Partridge,

21k Cal. App.2d 1956, 29 Cal. Rptr. 388 {1953): People v. Lucas, 155 Cal.

App.2d 1, 317 P.2d 104 (1957)3 and Atchison, Topeka and Sonta Fe Railrood Co,

v. Southern Padific, 13°Cal.- ipp.2d 505, 57 P.2d 575 (1936). Seenmingly
-13-
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to the contrary are Redevelopment Agency of the City of Santa Monieca v,

Zwerpan, 240 A,C.A. 70 (1966); People v. Lillard, 219 Cal. App.2d 368,

33 Cal. Rptr. 189 {1963); Buena Pork School Dist. v. Metrim Corp., 176 Cal.

fpp.2d 255, 1 Cal, Rptr. 250 (1959); and County of Los Angeles v, Hoe, 138

Cal. App.2d 74, 291 P.2d 98 (1955). Subdivision (b) is intended to make the
rules respecting sppreciation and depreciation parallel.

Under subdivision (a) of this section, the "asctual value" of the
property on the date of valuation is the "measure of compensation" for
property actually taken and the "basis of damages" to property not taken
but injuriously affected. "Actual value" generally is synonymous with

"market value." Sacramento Southern R. Co. v. Heilbrom, 156 Cal. 408,

104 Pac. 979 (1909); Los Angeles v. Pomeroy, 124 Cal. 597, 57 Pac. 585 {1899).

Subdivision (b), however, requires that the effect, if any, of the mentioned
factors upon "market value"” be taken into account in ascertaining "actual
value" on the date of valuntion. Thus, with respect to property taken,
disallowance of the effect, if any, of the factors has a direct bearing
upon the compensation to be awarded. In cases of partial takings, however,
the actual value of the property i1s merely the "basis of damages” to
property not taken but injuriously affected. Thus, the effect, if any,

of the factors is to be disallowed in determining value in the so-called
"before condition" of the property for the purpose of assessing severance
damages ond speclal benefits under Code of Civil Procedure Section 1248,

The nature of the public improvement is taken into account, of course, in
determining the value of the property injuriously affected in the "aftef
condition" for purposes of assessing severance damages oand special benefits.

See People v. Ricciardi, 23 Cal.2d 390, 1kl p,2a 799 (1943).

-1l
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The purpose of the first exclusion is to codify the general proposition
that the use which the condemnor is to make of the property cannot be

considered to have increased or decreased its value. See City of Pasadena

v, Union Trust Co., 138 Cal. App. 21, 31 P.2d 463 (1934). If, however,

the condemnor!s proposed use is one of the highest and best uses of the
property, the adeptability of the property for that purpose may be shown by

the property owner. See San Diego Land and Town Co. v, Neale, supra.

With respect to the effect of the proposed public improvement itself
on the market value of properiy being taken for that improvement, compare

City of Qakland v. Partridge, supra, and People v. Lillard, sggra;

Subdivision {b) adopts the view expressed in People v. Lillard. See

Anderson, Consequence of Anticipated Eminent Domain Proceedings-Is Loss

of Value a Factor?, 5 SANTA CLARA LAWYER 35 (1964).

As to the effect upon "actusl value" of the immdnence of the eminent
domain proceeding and any action on the part of the condemnor preliminary

to the proceeding, see Buena Park School Dist. v. Metrim Corp,, supra,

Subdivision (b) codifies the principle of the Metrim and similar decisions,
See generally 4 NICHOLS, EMINENT DOMAIN § 12 at 3151 {3d ed. 1963); 1
ORGEL, VALUATION UNDER THE LAW OF EMINENT DOMAIN § 105 (24 ed. 1953);

Amnotation, Depreciation in Value, From the Project for Which Land is

Condemned, as & Factor in Fixing Compensation, 5 A,L.R,3d 901 (1966).

For analogous provisisns in other jurisdictions; see Section 604,
Pennsylvania Eminent Domain Code {Act of June 22, 196k, P;L_. 8L); Md.

Stat., 1962, Ch, 52, § 6. ¥For proposed federal legislation to the same
effect, see Sections 102 (a)(b)}(1}(A) and 112 (c){2) of the "Fair Compensa-
tion Act of 1965" as that act would have been adopted by Senate Bill 1201,

89th Cong. {lst Sess.).
-15-
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SEC. 7. Section 1249a iz added to the Code of Civil
Procedure immediately following Section 1249, to read:

1249a, (a) The date of valuation shall be determined as
provided in this section,

(b} Unless an earlier date of valuation is applicable under
subdivision (c), (d), (e), or (£), if the plaintiff makes a deposit
in aceordance with Chapter 1 (commencing with Section 1268,01) aof
Tit’» 7.1, the date of valuation is the date on which the deposit
is made.

(c) If the issue of compensation is brought to trial within
one year from the filing of the complaint, the date of valuation
is the date of the filing of the complaint.

(a) If the issue of compensation is not brought to trial
within one year after the filing of the complaint and the delay
is not caused by the defendant, the date of valuation is the date
of trial.

(e} If the issue of compensation is not brought to trial
within one year after the filing of the complaint and the delay
is caused by the defendent, the date of valuation is the date of
the filing of the complaint.

(f) In any case in which there is a new trial, the date of
valuation is the date of such new trial, except that the date of
valuation in the new trial shall be the same date as in the previous
trial if (within 30 days after the entry of judgment or, if a motion
for new trial or to vacate or set aside the judgment has been made,
within 10 days after disposition of such motion) the plaintiff has

deposited: -16-
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(1) The probable just compensation in accordance with
Chapter 1 {commencing with Section 1268.01) of Title 7.1; or
{2) ‘The amount of the judgment in accordance with Chapter

3 {cormencing with Seection 1270,01)} of Title 7.1.

Coment, Seetisn 12hgr stabes exhaustively the mothods for determining
the date of valuation in eminent domain proccedings. The section supersedes
those portions of Code of Civil Procedure Section 1249 that formerly
specified dates of valuation. Under the Evidence Coade,
value may be evidenced by transactions made within a reasonable time before

or after the date of valuation, See Evidence Code Sections 815-818,

Subdivision (b). This subdivision permits the plaintiff, by depositing

probable just compensation pursuant to Chapter 1 (commencing with Section
1268.01) or the amount of the judgment pursuant to Chapter 3 (commencing

with Section 1270.01) of Title 7.1 »f the Caode of Civil Procedure, to fix

the date of valuation as of a date no later thon the date of the deposit.

Tae rule undsr farwer Scetisn 31249 was 2 the contrary; neither the depositing
of mrobable Just compensation nor the tokins of w»assessiosn had any bearing

on wine dote of valuation, See City of Los fAnreles ve Towar, 90 Cal. Mpp.2d

£39, 20k P.2d 395 {(19hg). The datz of valuntisza way be earlier than the
date »f the depoasit, and subsequent events nay cause such on carlier date of
valpation to shift to ths Jdate of depasit. But o date af valuation establisned

by o deposit carnst be shifted to o later dote by any of the circumstances

nensioned in the {ollowing subdivisions.

-17-
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Subdivisions (c).{e). Scbdivisions (c), (4), and (e) establish the date

ot valubtion for cases in which such date is nou esteblished by a deposit of
probahle just cerpensation in accordance witk scbdivision (b).

The date of the filiny of the carplaint, rather than the date of the
issuance of swmons, is used in determining the date of wvaluation, Code of
Civil Procedure Section 1243 regquires that all proceedings in eminent
domain “be commenced by filing a complaint and issuing a summons. "
Ordinarily the dates are the sane, but this is not always the case. See

Harrington v, Superior Court, 194 Cal, 185, 228 Pac., 15 {1924). As the

issuance of swmons is no longer essential to esstablish the court's

jurisdiction over the property (see Harrington v. Superior Court, supra,

and Dresser v. Superior Court, 231 Cal. App.2d 68, 41 Cal. Rptr. 473 (1964)),

the date of the filing of the complaint is a nore appropriate date.

Subdivisions (d) and {e) continue in effect a proviso formerly contained
in Section 1249. Subdivision {e) retains the date specified in subdivision
(c) as the date of valuation in any case in which the delay in reaching

trial is caused by the defendant.

-18-
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Subdivision (f). Under the language of former Section 1249, questions

arose whether the original date of valuation or the date af the new trial
should be employed in new trials in eminent domain proceedings. The

Suprezme Court »f California ultimately held that the date of the first

trial, rather than the date of the new trial, should be used, See People

v. Murata, 55 Cal.2d 1, 357 P.2d 833 (1960). This subdivision reverses

the result obtained by that decision unless the date of valuation has been
established by the deposit of estimated compensaticon or the plaintiff
deposits the amount of the judgment in accordsnce with Code of Civil
Procedure Section 1270,01. The subdivision applies whether the new trial

is granted by the trial court or by an appellats court. However, if a
mistrial is declared, further proceedings are not considered a "new trial,"
and the date of valuation is determined under subdivisions (p) through (€},
rather than under this subdivision. Under subdivision (f), the date of
valuation is the date of valuation used in the previous trial if the amount
of the judgment is deposited within 30 days aTter entry of judgment or, it

a notion for a new trial or to vacate or set aside thie judguent las. been
rade, within ten days after disposition of such motion. IFf the amount of the
Judgnment is deposited thereafter, the date of valuation is the date of deposit

under subdivision (b).
-19-



Secticn 1245,1 (amended)

See, 8. Scotion 12451 of the Code of Civil Procedure is
amended to vead: )

1249.1. ¢a) All improvements pertaining fo the realty that
are on the property at the time of ithe service of summons
and which affect its value shall be econsidered in the assessment
of compensation, damages and speeisl benefits unless they are
removed or destroyed before the earliest of the fullowing times:

Lh

((1; The time the title to the property is taken by the plain.
tiff.

£2) The tine the possession of the property is taken by the
plaintiff, :

{2} The time the defendant moves from the property in com-
pHance with an order of possession. '

{6+ Xo rmprovements put upon the property subsequent to
the date of the serwice of susamons sholl e included in the
assessment of compensalion or dameges.

Comment, Subdivision (%) of Section 1249,.1 rostates and supersedes

a provision of 3ection 124%.



Section 1252 {amended)

Sre. 8. Beetion 1252 of the Code of Civil Procedure is
amended to read

1252, Payment mzy be made to the defendants entitled
thereto, nr the money may be deposited i Conré for the de-
:Feﬂu&ﬂ%q-aﬂébeéawﬂm&%tﬂ&ﬂsem{heﬂ%eas pra-
vided v Chapter 3 (commoncing with Section 1370.01) of Title
7.1 and wethdrasen by those entitled thereto dn gecordence 1eith
that chapter . If the money be pot so paid or deposited, the
defendants may have execution as in civil cases; and if the
money canuot be made on execution, the cotrt, upon a show-
ing to that effeet, must set aside and anou) the entire pro-

- eeedmgs, and restore possession of the property to the defend-
ant, ift possession has been taken by the plaintiff.

a?l_
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Comment. Section 1252 is amended iIn order to eliminate any distinction
between the kinds of deposits that may be made after entry of judgment.
tatements have appeared in cases indicating that the defendant’'s withdrawal
of a deposit made under Ssction 1252 waives the defendant's right of appeal
while withdrawal of a deposit made under Section 3254 does not. See

People v. Neider, 55 Cal.2d 832, 13 Cal. Rptr. 196, 361 P.2d 916 (1961);

People v. Dittmer, 193 Cal. App.2d 681, 1l Cal, Rptr. 560 (1961). People v.

Gutierrez, 207 Cal. App.2d 759, 24 Cal. Rptr. 781 (1962), has cast doubt on
the validity of such statements by holding that s defendant may withdraw

a deposit made under Section 1252 without walving his right to a new trial
on the issue of compensation by filing the receipt and waiver of claims and
defenses, except the claim for grecater compensation, provided in Section 1254
{recodified in Ssction 1270.05).

This amendment of Section 1252 and ernsctrent of Sections 1270.01-1270.07
rakes it clear that withdrawal of any deposit does not result in a waiver
of appeal or a right to new trial on the issue of compensation if that issue
is preserved in accordance with Section 1270.05.

-2e-
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Section 1253 (amended)

See. 10, Section 1233 of the Code of Civil Proecdure is
amended to read:

1253. When pavinents have been made and the bond given,
if the plaintiff elects to give one, as required by Sections 1251
and 1252, the coart shall make a final order of comdeismation,
which shall describe the property condemned, the estate or
interest acguired therein, the purposes of soch condemna-
tion, and if possession is taken purswant to Seetion 12436 o
3254 Chapter 2 (commencing with Section 1269.01) or Chap-
ter 3 (eommencing with Seclion 1370.01) of Title 7.1 prior
to the making and entry of the final erder of condemnation,
the date of such pussession. For the purposes of this section,
the date of possession shall be the date npon or after which
the plaintiff is authorized by order of the court to take pos-
session of the property, A& certified copy of the order shall
thereupon be recorded in the oflice of the recorder of the
coumty in which the property s locuted. The title te The prap-
erty deseribed in the finzl order of condemnation vests in the
plaintiff for the purposcs deseribed therein wpon the date that
a certified copy of the final order of condemnalion iz reenrded
in the office of the recorder of the county.

Comment. Section 1253 is amended 1o chanze the refervices to

the aopropriate statutory orovisions.
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Section 125) (repealed)

See. 11 Hection 1254 of the Code of Civil Proesdure is
repealed.

3954 Lo In any cabe i which the phaintd i ned I pesr-
seamien of she propests somehb +1 by condemnaed; the plaintdl
fuvilier qunr as ey be requived by Hie comt we a fand 5 pay
Proseeding: apphy ex parie ok an order anthorhdng I o take

Lo B i the dudmment the comrt deterinined thet the plabe
£ o entitled to seqrive Hhe prbperby by cositent doamdin and
properts which date; mrleny the phadwtift poqiesty & Juter dite;

e} &b least 10 daws prier to the wime possession 3 teken;

gerwion upon oF mailing to those &b Hhe sime address in eaf-

adepdt:

. %Mww&&aﬂ*mh&qmuﬂmm
M%Ww&&eﬂe&%m%wm&t
W&ﬁ%%w% . .

eonyh o & fdge MP&%WW&HMMM
hﬂih@é«%@ﬁ#ﬁ}mﬁ%}mﬁhﬁg&mﬁﬂeﬂmaﬁﬂ}e
W%WW%H@&?%ML&H&&HW&F

gt t0 whieh ke by entitled as finalle deterssined Bn the
the pachs epbibieed Husreto, amt dhe %%mﬂm%%,wﬁ
o Koo Hhe waid fand Faboand W_A%WWHM%%



g 1254
of the compenundivh o divnagen s Hpnly setided by dadical
Parb therent as shatl be deteemined apes: o the defedmk:
jeep the wmnn good ab ol thnes unddl the Biratten iw faalls
defendunt by svden of sodet; as above providoeds The eonrt slmll
el paeh moneys, duly peecipt for and to nafely keop the same
ereated in the State Preasury aand for such duly he shall be
or depesited in banke ns provided in Chapier 4 { 14
designate ob leant onee & menth the amonnt of moncy avaitable
invest oF make depesits in buitk accouitts B decorditiee With

{1} Her the pusposes of this reetion; & written dewrmination
sifned by o majerdy of the members of the Povled Money dn-
westment Denrd shall be decmed to be she detersaination of
vostments or depesits yeade pussuant fo hs seebion; aftes
debivery of bonds ob other seeavitien nunder this seetion; the
t&me&aa&p&é&%ea&hﬁ-&hﬁi&ha%ﬁgadepesﬁiﬁ%hef-ﬂﬁé
byaf&&%nﬁfﬁiﬁ&aehwaﬁé&ﬁ&ueh&mes&s%hem
oe a fadee thereod mis by order o desyor; dhireet

Q&Iﬁaﬁm%&e&mﬁﬂ%h&s%&m&ém
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Comment, The disposition of the provisions of Section 1254 is

indicated below.

Section 125k Recommended Legislation
Subdivision {a) ---=---eommmemm e ¢.C,P. § 1270.01
Subdivision (b) wewmeemwam o C.C.P. § 1270.02
Subdivision (e} =-semcmmemmem el C¢.C.P. § 1270.03
Subdivision (d) —e-e-mremcmmammme Cc.C.P. § 1270.0L
Subdivision (&) ~verroemmmeemieaeee C.C.P. § 1270.07
Subdivigion {f) -----emcmemmmmm s C.C.P, § 1270.05
Subdivision {g) ~=-r--==meeu- S Cc.C.P. § 1270.06
Subdivigion (h) -~ =——memmem e e £,C.P, § 1270.08, Govt.

Code §§ 16LB5-15427

Subdivisions (i) and (j) ~---w-cmmmoncnen Govt, Code §§ 16425~
16427
Subdivision (k) ~w---cemccmmvnaa C.C.P. § 1257(b)
-26-
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Section 12552 (amended)

BEC. 12. Section 12554 of the Code of Civil Procedure ig
amended to read :

1255a. {(a) The plaintiff mayv abandon the proceeding at
any time after the filine of the complaint and before the ox.
piration of 30 days after final judgment, by serving on de-
fendants and filing in court a written notice of such abandon-
ment s axd. Failure to comply with Section 1251 of this
code shall constitute an implied sbandonment of the pro-
ceeding,

{(b) The court may, upon metion mwade within 30 days after
such abandonrent, set aside the sbandonment if it deter-
mines that the position of the moving party bas been substan-
tially chanped to his detriment in justifizsble reliance upon
the proceeding and such party cannbot be restored to sub-
stantially the same position as if the proceeding had not been
commenced.

(¢} Upon the denial of & motion to set aside such abundon-
ntent or, if 1o such motion is filed, upon the expiration of the
time for filing such a motion, on motion of any party, &
Judgment shali be enlered dismissing the pruceeding and
awarding the defendauts their sosts and dishursernents ¢
winek . Rocoverable costs and disbursements shalt inelude f1)
all neeessary expenses ineuwrred in preparing for trial and
during trial, and {2) ressonable attorney aend epproisal fees .
eciuctly and ressonabily incurred es a result of the proceeding
o take the property, whether such fres werve inewrred for
sesvices rendered before or after the procesding was com-
menced . Those costs and disbursements, including expe.ses
and etorner foes, may be claimed in and by a cost bili, to be
prepared, served, filed , aud taxed as in eivil actions , = pro-
widety howeves; tht Upon judgment of dismissal on motion
of the plaintiff, the defondanty. und cach of themy may fle
@ cost bill shafi be filed within 30 duvs after notice of entry
of such judgment + that said costs awd dishusemonts shall
neb melude enpanses Jueatrod B preparing for teint where the
ferenve iy net; the time set £or the trinl of the nebion

(d) If, after the plaintiff takes possession of or the de-
fendant moves from the property sought to be eondemned in
compliance with an order of possessien, the plaintiff sban.
dons the proceeding as tu such property or a portion thereof
or it is determined that tie plaintift does not have anthority
To take suech property or a portion thercof by eminent do-
muaiy, the court shall order the plaintiff to deliver possession
of such property or such portion thereof to the parties
entitled to the possession tharcof and shall ruake sueh prisvi-
sioh as shall be just for the puvment of damages arising ont
out of the plaintifi’s iaking and use of the property and
damages for any loss or impairment sf wvalue suffered by
the land and lmprovements after the time the plaintiff took
pussession of or the defendant moved from the property
sought to be condemned in compliance with an order of posses-
sion, whichevor i3 the earlier,
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Corment. The purpose and effect of subdivision (e) of Seetion 12550 is to
reccrpense the defendant for all expenses necessorily incurred vhehever the plain-

tiff fails to carry an eninent domain proceeding through to eonclusion, Pacifie

Tel. & Pel. Co. v. Monolith Portland Cement Co., 234 Cal. App.2d 352, 4k

Cal. Rptr. 410 {1965); Oak Grove School Dist. v. City Title Ins. Co.,

217 Cal. App.2d 678, 32 Cal. Rptr. 288 {1963); Kern County v. Galatas, 200

Cal. App.2d 353, 19 Cal. Rptr. 348 (1962). Under wrior law, reassncble

attorrey's fees actually incurred were recoverable irrespective of the

time when the legal services were rendered, Decoto School Dist., v. M, &

5. Tile Co., 225 Cal. fApp.2d 310, 37 Cal. Rptr. 225 (1964). This

construction is continued and extended to include appraisal fees, Under
prisr law, all other necessary expenses in preparing for trial and during
trial were subject to a proviso precluding their rzcovery if the action

wos dismissed 40 days or more prior to pre-trial or trisl, La Mesa-Spring

Valley School Dist. v. Otsuka, 57 Cal.2d 309, 19 Cal. Rptr. 479, 369

P.2d 7 (1962). This subdivision provides that such expenses may be
recovered without regard to the date that the proceeding was abandoned

or dismissed.

-28-



Sectlon 1

§ 1255b
o550k (amended)

See, 18, Hection 12560 of the Code of Civil Procedure
s amended ro read :

12554, (a; The eompensatdon and damages awarded n
an eminent domain nroceeding ~hall draw legal interest from
the ezrliest of the f{)liw,mg dates:

{17 The daie of the entry of juﬂn"mPnt
{2) The dute that #he possession of the nroperty seughs te be
eondermred is taken or Ui damdge thereto oecurs.

(3) The date after which the plaintiff may take possession
of the property as stated in an order awiherising the plaiutil fo
ke for possession,

(4} If the amouwnt delermined to be probable just compen-
sation on mation of o defendant made under Section
1265.05 ts wot deposited bofore sweh dale, The S1st day felfoiw-
#ny the date of He ovder determiniig sueh omonnt.

{by Ii aftpr the date that interest bogins to acerue , the do-
fendant mmnmc.\ in acinul possession of ex reeeiven renbs
sntes anik peefity fredr the property or roceires rents or
ather #ucome thorefrom atliibuiable to the period after in-
-terest beging to accrie | the valoe of sueh possession and fhe net
amount of such Touts or alher income ; isvaes and prefita shall
be offset against the interevt that M:Jﬂ dising the pexad
she defendant sontinnes in aekind xmeamwmsﬁv}*
popdy; dsames and profia . Phs suldivisien shall not apply to
uterest corrued under Secdion 136003, _

(¢) Interest, including  interest weerwed due to posses-
SN or cEa.ma:;wq af the property by the plaintif orior fo
the final order #n condennetion, and any offset against in.
torest s provided fn swbdinision (b), shall ba assessed by the
comrd rather than by jury.

o .

f4) The eompensation and damages awarded in an emi-
nont domam proceading shall cense o draw interest on the
sarlicst of the following dates:

{1y As to anyv amownt denosited pursuant to Chapler 1
feotrmencing wih Beelion 3hA 196507) of Tifle 7.1, the
date that steh amsiznt s withdraows by the person entitled
thereto, or if nat withdrawn, oit the dete that fedgment i
entored . .

{2) As to mwy amount Jepesited  pursuant fo Secetion
1360.035, the date of suel deposil,

{3 As to any amowind paid de eenet depostled pursnant
to Clagdter 3 (eomnickelay with Sortion 1884 1870.00) of Title
7.1, the date of sneh passient deposit .

Lo .

{47 At to any amount paid 1o the person entiled thereto,
tha date of soch payinent.

{-4—? H othe fnll amernt the defemdant is then entited o
ppesive oy ftly determdred 19 the smdsent danimbn prioeeed-
fE topether yeith Hhee Lol smonnt of the Sntercnd dhen doe dese-
ot 15 puit inio eearh for the defendant after ontey o7 dude

thereafter
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Comment. Section 1255b states the rules that determine when interest
begins to accrue and when interest ceases to accrue.

In subdivision (a), paragraphs (2) and (3) are modified, without
substantive change, to conform to usage throughout Title 7.1 {commencing
with Section 1268.01). Paragraph (4) is added to reflect the effect of
Section 1269.05.

Subdivision (b) is changed to clarify existing language. Under the

subdivision, the plaintiff is entitled to offset against interest (1) the

value of possession and (2) the net amount of rents or sther income
received, if such rents or income are atbributable to the period after the
date interest begins to acerue, The last sentence of the subdivision is
added to conform to Section 1269,05.

Subdivision (c) is added to eclarify existing law and to specify that
the court, rather than the jury, assesses interest, including interest
constitutionally required as compensation for possession or damaging of
property prior to conclusion of the eminent domain proceeding. The subdivision
also clarifies exlsting law to specify that the amount of the offset
against interest provided by subdivision {b) is assessed by the court and
to provide, in effect, that any evidence on that issue is to be heard by
the court, rather than the jury. See People v. Guinarra Vineyards Corp., 2hs

Cal. App. s Cal. Rptr. (1966).
Sutdivision (d) is changed to make paragraphs {1) and (3) refer %o the

appropriate statutory provisions, Paragraph (1) is also changed to terminate
interest, on entry of judgment, uponh an amount deposited pursuant to Chapter
1 (commencing with Section 1268.01) of Title 7.1l. After entry of judgment,

guchh o deposit may be withdrawn pursuant to Section 1270.05. See the
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§ 1255b
Comizent to that section., Judicial decisions are uncertain as to the time
interest ceases on a deposit made prior to entry of judgment if the amount

1s not withdrawn. See Ieople v. Loop, 161 Cal. App.2d 466, 326

P.2d 902 (1958); ccmpare People v. Neider, 55 Cal.2d 832, 13 Cal.

Rptr. 196, 361 P.2d 916 {1961). Under

this paregraph, interest on the amount on deposit terminates on entry of
Judgment even though the amount ig less than the award. If the amount on
deposit is less than the amount of the award, the deposit must be increased,

on motion of the defendant, under Section 1268.03, See Deacon Inv, (9. V.

Superior Court, 220 Cal, 392, 31 P.2d 372 (193%). Paragraph (2} has been

added to conform to Section 1263,05, which pemits certain defendants to
obtain an srder determining probable just compensation.

Parsgraph (5) has been eliminated as unnecessary. All post-judgment
depogits are made under Chapter 3 {cormencing with Section 1270.01) of
Title 7.1 and, hence, are covered by paregraph {3). Paragraph (5)
referred to the practice of payment intec court pursuant to Sectlon 1952,

which practice is terminated by the amendment of S=ction 1952,



§ 1257

Section 1257 {amended)

Mien 140 Bection 1257 of the Cade of Civil Prosedies
i nmended to read

Y257 fe) The provisiens of Part §I of tids code, relative
to new irials and appeals, cueept ig so far as they are ineosn-
sistent with the provisions of this title, apply to the proeeed-
ings mentioned in this title s provided: thet wpon the paw
et of the s of moner awessed; oid e the axeenBen
e%%ﬂek&&é%b&#&%&%ﬁaﬂé%gm%%m&eé
entitiedd to enter Bate; improvas; and hold nossesion of the FFER-
a provded i geetiss Lrclve bamdved and fify-four; and Jde
wote the site o the publie s it geeptions and ne melen

_6f rieh bond us aferesaid in any mawswn rderd the een.

(0 In all cases where @ new triol hos been granted Hpon
the application of the defendant, and he has foiled wpon
suh trigl to obtain greater compensetion than was allowed
wim upon the first teial, the eosts of such new frigl shall be
texzed ageinst im.

Comment. The provisc to Seetion 1257 was added in 1877 in conpectdon
with related changes to Code of €ivil Procedure Section 125k, which deals
with possession after entry of judgment. See Code Am. 1877-78, Ch. 651,
p. 109, §§ 1-2. Several subsequent changes tc Zection 1254 have deprived

the provise of any effect, Ses Housing Authority v, Superior Court, 18

Cal.2d 336, 115 P.2d 468 (1941}, The general provision as to fences and
cattle-guafds remains in Codekcf Civil Procedure Section 1251,

Subdivision (b) is the same as and supersedss subdivision (k) of Code
of Civil Procedurs Secticﬁ 125%, With respect to the consiruction and

constitutionality of the provision, see Los Angeles, P, & G. Ry, Co. V.

Ramp, 104 Cal. 20, 37 Pac. 859 (1894).
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Title 7.1 {(added)

“gee. 15, Mitle 7.1 (vommencing with Section 126801
added to Part 3 of the Code of Civil Procedure, to read:

TITLE 7.1. DEPOSIT OF ESTINATED COMPEN-
SATION PRIOR TU JUDGMENT; OBTAINING POS-
SESSION PRIOR TO FINAL JUDGMENT

Note. A Title 7.1 (cémﬁencing with Section 1268), relating to evidence
in eminent domain and inverse condemnation proceedings, was added to Part 3
of the Code of Civil Proceﬁure by Section 1 of Chapter 1151 of the Statutes
of 1965, but Section 7 of Chapter 1151 repeals that title on the operative
date of the Evidence Code (Jaruary 1, 1967). The content of the repealed

title is superseded by Sectlons 810-822 of the Evidence Code.



Title T.1l--Caapter 1

Title 7.1l--Chapter 1

Cuaprrer 1. Dm»os:(rr OF PROMDE Emas ET]}IAT.
~ CoMpPrnsaTioN PRIOR TO JUDGMENT

Corment. This caapiter supersedes fode o7 Civil Procedure Sections
1253,5 end 12U43.7 and those poriions of Section 1243,5 that relste to
whe deposit and withdrawal of coumensation Price oo judgment. Under
vais chapter, the condemnor w2 Geposit the amommt it estimates to be

the compensation to be mads Por ihe taking of The property (iacluding

any damage incldent %o the taing) at any tiic ailer filing the complaint
and prior to the entry oFf judmrent., 4 denosit mry aiso be mede under

fald
i
[N
9]

vils ehapier after the sriginal entry of a Judroes the proceeding if

what Judgment has been reversed, vacated, or oot asids by the trial or
apoellade courts. The deposit uay be made whother or not pogsession ol
che oroperty is to be teken. iMis deposit serves several purposes:
Tirst, it 1z a condition %o obiaining an ordex Ior possession under

Crapter 2 (commencing with Section 1259.01). Second, in some cases, it
rixes the date of valuation., 8se Szction 12ida,  Third, if the deposit
18 withdrawn, interest ceases on the'amount Wi hdrawn on the date af
withdrewal, and intersst censzs ir ary event on the amount demssited tpon
suery of judgment, See Seetion 1255b. Pourta, i the deposit is with-

rawn, the withdrawal entis e plaintif? Lo an order of possession
Juior o Judgment.  See Seculon 1269.04.

The deposit t2 be made aller indgment is 1ol avernad by Chapter 1,

ut is covered by Chapier 3 (coxzencing witn Scelisn 1270.01).



§ 1268.01

1268.01. Deposit of estinated compensation

1268.01. (a) In any proceeding in eninent domain,. the
Plaintiff may, at any tine after filing the corplaint and prior
to entry of judgment, deposit with the court the amount it
estimates to be the probable compensation that will be made for
the taking of any parcel of property included in the complaint.
Such deposit may also be nade after entry of judgment in the
proceeding if that judgment has been reversed, vacated, or set
aside and no other judgment has been entered., The deposit may
be made whether or not the plaintiff applies for, or intends to
apply for, an order for possession,

(v) Before making a deposit pursuant to subdivision (a)
the plaintiff shall cause at least one appraisal to be made of
the property for which the deposit is to be made. The appraisal
report or reports shall indicate separately:

(1) The value of the property.

(2) The amount of the damage, if any, to the remainder of
the larger parcel from which such property is taken.

(3) The amount of the benefit, if any, to the remainder »f

the larger parcel from tmich such property is taken.

Comment, Section 1258.01 is new. In contrast with former practice,
the deposit ﬁay be made without osbtaining the court's order therefor and
without regard to an order for possession.

The words "any parcel of property included in the complaint" have been

used to make clear that a deposit may be made for one parcel only even though,
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§ 1268.01
under Code of Civil Procedure Section 124k, several parcels ray be included

in the one complaint. See Weiler v. Superior Court, 188 Cal. 729, 207

Pac. 247 (1922).

As used in this section and in this chapter, "compensation" refers
to all elements of compensation, including the value of the property actually
taken and any severance or other damages less those special benefits, if
any, that are required to be offset against such damages., See Code of Civil
Procedure Section 1248,

Subdivision (b) contemplates that the required appraisal be made
either by the condemnor’s appraisal staff or by an independent appraiser.
The appraisal is necessary to enable thke plaintiff to comply with Section
1268.02 which requires the notice of deposit to refer to the appraisal

report upon which the amount of the deposit is based.
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8 1268,02

1268,02. Service of notice of devosity sxplanatlon of amount
of depcsit

1263.02 (a) On making a deposit pursuani v *2is ohepier,

m-qabma&mwmmm
she-esirty the plaintiff shall serve a notice that the deposit
has been made on all of the other parties to the proceeding
who bave an interest in the property for which the deposit
was made. Service of such notice shall be made in the manner *
provided in Section 1265.04 for serviee of an order for pos- .
session. Service-of <mr-order=for--possession ~thab-resileshe
mﬁmﬁwwmmamm;m :
iatce withethre-requivement-od-thissection.. At

(b) The notice shall either (1) be accompanied by a
copy of the aspraisal report or reporis upen which the
amount of the deposit is based or (2) state the place where
and the times when such report or reports may be inspected.
if the notice desipnates a place where and times where the
report or reports may bte 'inspected, the plaintiif shall make
such report or reports availatle to all parties who have an
interest in the property at sueh place and times,

{c} If the amcunt deposited is not the same as the total
ameount of corpensation indicated by at least one appraiss] report
accompanying or referred to in the notice, the nctice shall con-
tain an explznation of the -plaintiff*s estimate of tne probable
amount of compensation and an explanation of the variance be‘meen.
the amount of tnat estimate and the amount indicated by the sppraisal

-

report or revnorts.



1268.02

Carment. Section 1268,02 is new. It reguires that notice of the
deposit be given in all cases to facilitate motions to change the
ariount of the deposit (Section 1268.03) or applicatiosns to withdraw the
funds deposited (Sections 126G8.04 and 1268.05) .

Subdivision (c) does not require that the amount deposited coincide
with the total amount of compensation indicated by the appraisal report
or reports. However, if the amounts differ the subdivision does require
that the notice contain an itemization of the elements of compensation as
estimated by the plaintiff and an indication of the reasons for not sdopting

the itemization and amounts indicated by the report or reports.
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1268,03. Increase or decrease in amount of deposit

1268.03. (a) At any time after a depssit has been made
pursuant to this chapter, the court éhall, upon motion of the plaintiff
or of any party having an interest in the property for which.the deposit
was rade,determine or redetermine whether the amount deposited is the
probable amount of compensation that will be made for the taking of the
property.

(b) If the court redetermines the anount after entry of judgment
and before that judgment has been reversed, vacated, or set aside, it
shall redetermine the amount to be the anount of the judgment. In
such cases the court nay stay its redetermination until after a motion
for a new trial has been determined.

{c) If the plaintiff has taken possession or obtained an order
for possession and the court determines tlzt the probable amount of
compensation exceeds the amount deposited, the ecourt shall order the
amount deposited To be increased accordingly.

{d) After any amoun: deposited pursuant to this chapter has been
withdrawn by a defendant, the court may not determine or redetermine
the probable asmount of compensation to be less than the total amsunt

already withdrawn.

Comment. Section 1268.03 is new. Tt supersedes Code of Civil Procedure
Section 1243.5(d) which provided for redeterminetion of the amount of "probable
Just compensation.” As to the duty of the plaintiff and the powers of the

court to maintain the deposit in an adequate anount, see G, H. Deacon Inv.

Co. v. Superisr Court, 220 Cal. 392, 31 P.2d 372 (193M); Marblehead Land

Co, v. Superior Court, 60 Cal. App. 644, 213 Pac. 718 (1923).
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Section 1268.08 provides far recovery of any excessive withdrawal

after final determination of cnounts in the eninent domain proceeding.,

No provision is made for recovery, prior to such final determination, of

any apount withdrawn.

_Lo-
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1268,.0bL. Application for withcdrawal of deposit

12658.04.  (a) Bxcept as provided in sobdivigion (b),=adiamm
ﬂmg&nﬁﬁ.h&é@pﬁm-&ﬁnﬂmnt-&eﬁaﬁmd—bﬁwiﬁ&e—
sorb-any defendant who has an intercst in the property for eem—————a————-
which treedeposvt-wamfmade may apply to the cﬂu?%fﬁ‘r the (2 deposit has been
withdrawal of all or any portion of the amount deposited. The
application shall be verified, set forth the appBeant’s interest
in the property, and request withdrawa? of a stated amount.
The applicant shall serve a copy of the application on the
plaintiff,

{b} Application for withdrawal after entry of judgment
shall be made under the provisions of Section 1270.05 unless
the judgment has been reversed, vacated, or set aside and no
other judgment has been entered. '

. . 3 o - 3
Comment., Section 1268,0L is derived from Sechiom 12L3.7(a}, (c)e
Lfter entry of judgment, providing the judgment zntered has not then
been reversed, vacated, or sot aside, applicaticn for wlithdrawal is made

under Section 1270,05, rather than cnder this section,



§ 1268,05

1268,05, Withdrawal of deposit

1268.05. (a) Subject to subdivisions {e) and (d) of this
section, the court shal]l order the amount requested in the ap-
plication, or such portion of the: amount ag the applicant may
be entitled to receive, to be paid to the applicant, No with-
drawal may be ordered until 20 days after service of a copy
of the application on the plaintiff, or until the time for ail
objections has expired, whichever is later.

(b) Within the 20-day period, the plaintiff may file ohjec-
tions to withdrawal on the grounds:

(1) That other parties to the proceeding are known or be-
lieved to have interests in the property; or

(2) That an undertaking should be filed by the applicant as
provided in subdivision (e¢) of this section or in Section
1268.06, or that the amount of such ap undertsking or the
sureties thereon are insufficient.

(¢) If an objection is filed on the ground that other parties
are known or believed to have interests in the property, the
plaintiff shall serve or attempt to serve on such other parties a
notice that they may appear within 10 days after such serviee
and object to the withdrawal. The notice shall advise such par-
ties that their failure to object will result in waiver of any

rights against the plaintiff to the extent of the amount with-

- drawn. The notice shall be served in the manner provided in
subdivision (¢) of Section 1269.04 for service of an order for
possession. The plaintiff shall report to the eourt {1} the names
of parties served and the dates of service, and {2) the names
and last known addresses of parties who have neither appeared
in the proceeding nor been served with process and whom the
plaintift was unable to serve personglly. The applicant may
serve parties whom the plaintiff has been nnable to serve.
Parties served in the manmer provided in subdivision {e) of
Section 1269.04 shall have no elaim against the plaintiff for
compensation to the extent of the amount withdrawn by all
applicants, The plaintiff shall remain Hable to parties having
an interest of record who are not so served, but if such
liability is enforced the plaintiff shall be subrogated to the
rights of such parties under Sedtion 1266.08,

{d) 1f any party objects to the withdrawal or if the Plain-
tiff so requests, the court shall determine, upon hearing, the
amounts to be withdrawn, if any, and by whom.

{e) If the court determines that an applicant is entitled
to withdraw any poriion of a deposit that another party claims
or to which another person may be entitled, the court may re-
quire the applicant, before withdrawing sueh pertion, to file
an undertaking. The underteking shall secure payment to such
party or person any amount withdrawn that exceeds the
amount to which the applieant is entitled as finally determined
in the eminent domain proceeding, together with legal interest
from the date of ity withdrawal. If withdrawal is permitted
notwithstanding the lack of personel serviee of the application

. for withdrawal upon any party to*the proceeding, the court -
may also require that the undertaking indemnify the plaintiff
against any lability it may ineur under snbdivicion (¢). The
undertaking shall be in such amount as is fixed by the court,
but if executed by an admitted surety insurer the amount
shall not exceed the portion claimed by the adverse claimant -
or appearing to belong to another person. H=The undertaking may be

<e executed oy two or more sufficient sureties approved by the e —
court {the amount shall not excesd double sucﬁi portion, {and in su@
{(f) Unless the undertaking is required primarily because

.of an issue as to title between the applicant and another party
or person, if the undertaking is executed by ax admitted surety
nsurer the applicant filing the undertaking is entitled to
recover the premium paid for the undertaking, but not to ex-
ceed 2 percent of the face value of the undertaking, as a
part of the recoverable costs in the e1.inct domain proceeding.




£ 1268,05

Comment. Section 1258.05 is based on subdivisions (2}, (), (), (=),
ard (£} of forcer Sectiosn 12143.7, Unlike “he subsections »n which it is
based,S2ction 1250.05 dses not f£orbil withdrswsl of ony Sorticn of the
deposit if notice of the application cannot be personally served upon
all parties. The section permits the court o exercise its discretion
s to withdrawal in such cases and as to the requirement of an under-
taking.

Nothing in this section precludes withdrawal of the deposit upon
stipulation of all parties having an interest in the property for which
the deposit was made.

Subdivision (f) bas been added to permit recovery of the bond
premium a8 costs in the proceeding unless the necessity for the under-
taking arises primarily from an issue of title. For use of the same
distinction in ﬁssessing the costs of apportiomment proceedings gee

Code of Civil Procedure Section 12h6¢15~People v. Nogarr, 181 Cal. App.2d

312, 5 Cal. Rptr. 247 {1960).

-h3.
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1268,06. Security when amoun® in excess of criginal desosit
is withdrawn

126805, (ay If the amount originally deposited 3§ in. 7 7o oy
creased pursvant to Section 68821300 The total amount klzég'?;,—'
sought to be withdrawn exceeds the amount of the original
deposit, the applicant, or each applicant if there are two or
more, shall file an nudertaking. The undertaking shall be in
favor of the plaintiff and shall secure repayment of any
amount withdrawn that exeeeds the amount to which the appli-

cant is entitled as finally determined in the eminent domain
proceading, together with legal interest from the date of its
withdrawal. If the undertaking is cxeeuted by an admitted
surety insurer, the underiaking shall he in the amount by
whieh the total amount to be withdrawn exceeds the amount —_—
| originally deposited. ~H-iXseatoa—by Two 6f more suficent | The andertaking)]
Fnd too T Eureties approm%mthe undertaking shall be in [ vay be )
' such case é double such amount. P S
" (b} If there are two or more applieants, the applicants, in
lien of filing separate undertakings, may jointly file a single
undertaking in the amount reguired by subdivision (a).
{¢) The plaintiff may waive the undertaking required by
this section or may consent to an undertaking that ir dess than
the amount stated by this section.
{d) If the undertaking i3 executed by an admitted surety
insurer, the applicant fling the undertaking may recover the
premium paid for the undertaking, but not o exceed two per-
cent of the face value if the undertaking, as a part of the re-
coverable costs in the eminent domaie proceeding,

Comment. Secticn 1265.06 is the same in substzace as
former
subdivision (b} of/Section 12L3.7. withdrawal by one or more
defendants of an aro nt in excesc of the original deposit is

possible if the deposit has been increased as provided for

by Section 1283,03.



1268,07, ditndrawal walves 21] defenses except tlaim to preater
compnensztion

1268.07. If any portion of the money deposited pursuant to
this ehapter is withdrawn, the receipt of any such money shall
comstitute a waiver by operation of law of all claims and
defenses in favor of the persons receiving such payment except
‘a claim for greater eempensation. Any ameunt so paid to any
party shall be credited apon the judgment in the cminent
domain proceeding.

Comment. Sestion 128&:,07 restates the substance of subdivision
lormer
(g) off Section 12L:3.7. In adoition to waiving claims and defenses
other than the elgim fo rreater compensztion, withdrawsal of the

deposit also entitles the plaintiif to an order Zor nossession. See

Section 126906, CI. Feople v. Cntierrez, 207 Cal. Anp.2d 759,

2l Cal, Entr. 751 {1962).

~
L. ARl ]
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S 1268,08

1260,08. Repayrenti of amount of a.cess withdrawal

1268.08.  Any amonnt withdrawn by o party in exeess of the
amount to wheh he is entitled as finally determined in the
eminent domain proceeding shall be paid to the party entitled
to sueh ameunt, tegether with lewd interest from the date of
Hs withdrawgl, The court in which the emivent dumain pro-
veeding is pending shall enter judement aecordingly, If the
Judement is not paid within 30 days after 1ls entry, the court

- may, on mction, ester jodement against the surveties, i any,
for such arnount and interest,

CommenEg Section 12(8.,05 restates the subsiznee of subdivision

formex
{h) off Section 1243.7.



§ 1268.09

§ 1268.09.  arount of deposit or withdrawsl inadmissible in evidence

1268.09. (a) Ieitler the anount depasited nor ary onount
withdraym pursuant to this chapter shall be given in evidence or
referred £ in the trial >f the issue of compensation,

{b) 1In the trial of the issue of cumensation, no reference
shall be made to reports, staterents, or explanations made in
connection with a deposit pursuant to this chapter nor to the
fact that a party has or has nat offered evidence or any particular
evidence in connection with a deposit or vithdrawal pursuant to this

chapter,

Cerment. Section 1268.09 restates the substance of subdivision (e)
oF former Section 124%3.5. Subdivision (b} is new. The principal purpose
of this subdivision is to preclude impeachment of a witness at the trial
by reference to statements made in connection with the making of a deposit
(Section 1268,01 and 1268.02) or to evidence given in connection with
proceedings t5 determine or redetermine probable just compensation (Section
1258.03) or to withdraw any amount deposited as probable compensation

(Sections 1268.04 and 1268,05).
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8 1268.10

1266.20, Denosit in State Treasere ualoss otherwise required

IZ6R.10.  {a) When money is deposited as provided in this
chapter, the eourt shall order the money to be deposited in the
State Treasury ov, Npon written renquest of the pialetif filed
with the deposit, in the county treasury. Tf mepev is deposited
in the 8tate Treasury pursuant te fhis seetzon, it shall be
keid, invested, deposited, and disimrsed in the manner &pecl-
fied in Article 9 {commencing with Section 16423 of Chapter -
2 of Part 2 of Division 4 of Title 2 of ‘his Govermunent Code,
and intercst earned or other inerement. derived from its invest-
ment shall be appartioned and diskursed in the manner Speci-
fied in thal article,

(b} As hetween the parties to the nroceeding, money de-
posited purswant to this chapter shall remain at the pick of the

plaintiff until paid or made payable tn the dafendant by arder
of the epurt,

Comments Subdivision {a) of Section 126F.10 is the same
former
in substance ay Section 12L3.4, Subdivision {h) is based on the
£
inrmer

first two sentences of subdivision (h) of/Section 1254,



8 1266,

()
(3]

ST el ViRIOR 10 JUDGMERT
LCaarreir 2.0 PossineloN VioR

1265,01, Fotion for order £or oooses Sion

e

326&9&}\{&) In any proceeding in  eminent domain
bronght by er on behalf of any public entity, publie utility
COmMMON CATTICr pl fHidivegorsivs wwrperation to acquire any
property or property interest, the plaintiff may obtain an
order for possession of the prroperty or property interest im0
accordance with this seetinn.

(b) At any time after fling the ecomplaint and prior to
ihe entry of judgment, the plaini it may apply to the const for
an order for possession. Such application also may he made
after entry of judoment if that Jrienest bas heen roversed
wacated, or set 2side and no other judement has heen entered.

The application shall be made by noticed motion, and the potice
of motion shall be served in the same manner as an order for
possession is served under Section 126904,
(¢} In a procecding brought by 3r on behalf of the

2

State, a county, a city and eounty, or eity, the court shall

authorize the plaintlilif Lo take poscession of the property

if the court deterrines 4%

g entitled o take the nrodceriy by eminent domaing
1. Iu SNELTLed Ul # -

() Hes deposited its estimate of the amount of compensatiom
S2 ba mede for the tolling of the proveriy in sccordsnce with

Chapter 1 {ecommencing with Ssetion 1203.01).

w brought oy or on behalf of any other

(a} In 2 oracocd?

v

public entity 2r by = public uwiility or cxwmon carrier, the

court shall consider oll relevant ovilerce, ineiuding tﬁe

schedule or wlan o shzration for exseciiion of the publie
improvement and the siteation of the Jroperty with respect o suen
schedule or plan, w2t chall muthorize the plaintiff ia take

2

pigsession af the progserty if the oot deternmines that:



§ 1269.01

(1) The plaintiff is entitled to take the property by eminent
donain;

(2) The need of the plaintiff for possession of the property
outweighs any hardship the owner or occupant 5f the property will
suffer if possession is talen;

(3) The plaintiff has deposited its estimate of the amount
of compensation to be made for the taking of the property in accordance
with Chapter 1 {commencing with Section 1268.01).

{e} Before making an order for possession under either sub-
division (¢) or (d) the court shall dispose of any pending motion
under Section 1268.03 to determine or redetermine the amount »f
probable compensation and, if an increase in the smount of the
deposit is determined, shall require the additional amount to be
deposited by the plaintiff.

(f) The notice of motion for an order for possession under this
section shall state the date upon which the plaintiff will be authorized
to take possession of the property if the motion is granted. The date
stated in the notice and designated in the court’s srder shall conform
to the following requirements:

(1) If compliance with or enforcement of the order for possession
will either (1) require any person lawfully occupying the property to
move from his dwelling or move his place of business or famm operation,
or (ii) permit destruction, removel, relocation or alteratiosn of any
substantial building, structure or other improvement upon the property,

the date shall not be earlier than that date 90 days from service of
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1269.01
the notice upon the occupant of the property or the person in
possession of the building, structure or sther improvement.

(2) In all other cases, the date shall not be earlier than that
date 30 days from service of the notice in accordance with Section
1269,04, except that where the motion is made by the state, a county,
a city and county, or a city, the court may, for good cause shown
shorten the time specified in this paragraph to a period of not less
than three days.

(3) The date stated in the notice and designated in the court's
order may be any later date regquested by the plaintiff. Unless
requested by the plaintiff, however, the court shall not designate
a date later than the date stated in the notice of motion if that

date conforms to the requirements of this subdivision.

Corment. This chapfer provides for orders for possession prior to
judgment, and supersedes Sections 1243.4 and 1243.5. Orders for possession
subsequent to Jjudgment are governed by Chapter 3 (commencing with Section
1270.1}.

Unlike the provisions which 1t supersedes, thls chapter provides for
possession prior to judgment-—whate&er the purpose of the acquisition--if the
proceeding is brought by a public entity, public vtility, or common carrier.

Subdivisions (b), (c), and (d) of Section 1269.01 are patterned after
provisions in other states which provide for obtaining possession prior to
judement by noticed motion procedure and which, in certain cases, require the
plaintiff to show a need for such possession or an absence of hardship to the

property owner. See, e.g., ILL. REV. STAT, 1957, Ch. Y7, § 2.1; Dept. of Pub.

Works & Bldgs. v. Butler Co., 13 I11.2a 537, 150 N.E.2d 12k (1958). These sub-

divisions provide for determination of the motion in keeping with motion

practice generally.
-5



§ 1269.02

1269.02, Possession of tuildings, structures, or improvements

1269.02. (a) If the property of which possession is sought to
be taken under this chapter includes any substantial building, structure,
or other improvement, and if construecticn of the public improvement
in the manner proposed by the plaintiff'entails destruction, removal,
relocation, or alteration of such building, structure, or improvement,
the court shall, on request of any person having an interest in <the
property, make the determinations and orders provided in this section
as a condition to gronting an order for possession.

{b) If the court determinés that appraisals, descriptions, photo-
graphs, and cther exhibits supplied by the plaintiff are sufficient to
enable the court or Jjury to assess separaiely the value of the buildings,
structures, or other improvements after their destruction or removal,
the court shall order that such materials be preserved and that they,
or any portion of them, he made available to the defendants for use
as evidence in the proceeding.

(¢} If the court determines that the umaterials supplied by the
plaintiff are not sufficient to comply with subdivision {b), the court
shall make its order fixing an amount that may be expended by the
defendants to supply sufficient materials and specifying that such

expenses are recoverable as costs in the proceeding.

Comment. Section 1269.02 is new. It is paiierned after provisions in
other states that establish procedures designed o assure that destruction

or removal of improvements prior to trial of the issue of compensation do

-52-



§ 1269.02

not substantially handicap the court or jury in assessing the value of such
improvements or result in unfairness to the defendants in the rresentation
of evidence respecting such value. See, e.g., OHIO RiV. CODE § 163.06.
Section 1269.92 contemplates that the defendants' request be made at or

before the court's disposition of the motion for an order for possession.



§ 1269.03

1269.03. Appesals fram orders for possession

1269.03. Any aggrieved party may appeal from an order granting or
denying an applicatlon for an order for possession made pursusnt to
this chapter.‘ An appeal from an order for possession does not stay
the order or its enforcement; but the trial or appellate court may, in
its discretion, stay such order pending reviev on appeal or for such

other period or periods as to it may appear appropriate.

Comment. Section 1269.03 is new.

Judicial decisions held that an appeal could noi be taken from the
former ex parte orders authorizing or denying possession prior to judgment.
Mandamus, prohibitiocn, or certicorari were the appropriate remedies. See

Central Contra Costa Sanitary Dist. v. Superior Court, 34 Cal.2d 845, 215

P.2a 462 (1950); Weiler v. Superior Court, 188 Cal. 729, 207 Pac. 247 (1922);

State v. Superior Court, 208 Cal. App.2d 659, 25 Cal. Rptr. 363 (1962);

City of Sierra Madre v. Superior Court, 191 Cal. App.zd 587, 12 Cal. Rptr.

036 (1961). However, an order for possession folloving entry of judgment

has been held to be an appealable order. San Francisco Unified School Dist,

v. Hong Mow, 123 Jal. App.2d 668, 267 P.2d 3h9 (1954); Housing Authority v.

Forbes, 47 Cal., App.2d 356, 117 F.2d 722 (1941). BSection 1269.03 is added
wo authorize appeals from orders msde under this chapter and to specify that
an appeal does not stay an order for possession unless the trial or an
appellate court so orders. The authorization does not imply that, in any
particular proceeding, an appeal is a sufficieﬁ% remedy to preclude mandamus,
prohibition, or other writ procedure. In general, see Taylor, Possession

Prior to Final Judgment in Califormia Condemnation Procedure, 7 SANTA CLARA

LAWYER 37, 84-86 (1966).

-5k -



s

126900 Service of crder for nossession

1269.04. (a) As wsed in this section, “‘record owner’’
means both (1) the person in whom the Jegal title 4o the fee
appears o be vested by duly reeorded deeds or ether instru-
ments and (2) the person, if any, who has an juterest in the
property under a duly recorded lease or agresment of purchase.

L (B) At least B8 days prior to the time possession is taken
pursuait fo an order for possession obtaived savssani4e this
chapter, the plaintiff shall seeve n eopy of the order on the
record owner of the property and on the oceupants, if any.
L thaordes wan-obisined snder Seetion-126001-01 126006, the
et ~ By Lom iod - oauie~shovit: -t 25— PARLE ~applioatichy
shoriote tho Hmespesifioll in-thicsubdiviniondo a-pentod-of nob

under

'}m"ﬂﬂﬂ'ﬁ"‘” daye Wwith resnect to any person served with the

notice of notion for the order for wossossion, or any perscn

&

as to whom such service is dispensed with by this section,

the court may, for good csuse shown, shorten the iime

spzeified in this subdivision to any person serwitting

L=3

service of ithe oraer bpfore the date of »nossession stated

o

in the notice and confoming o the reoulrements of sub-

division [£) of Section 1269,.01.

{¢} Service of the order shall be made by personal serviee
unless the person on whom service is to be made has previously
appeared in the procecding or been served with summons in the
proceeding. If the person has appeared or been served with the
sumnons, service of the order for possession may be made by
mail apon such person and his attorney of reeord, if any.

{d} Tfa person reguived to be personally served resides ont
of the siate, or has departed from the stare or cannot with due

- diligence be found within the state, the plaintiff may, in Jieu of

such personal servive, send a copy of the oxder by rogistered or
certifi © pail addressed to such person at his last known
add ress,

{e) The court may, for good eausc shownyen-expasto-appli-
eatdon authorize the plaintiff to take possession of the property

without serving a copy of the order for possession upon a

- reeord owner not,ocenpying the property.

(£) A single service upon or mailing to one of several per-
gorls having & eommon business or residence address is saffi-
cient.

s



§ 1269.04

Corprent. Seetion 126¢.CLk is derived frow former Section
1243.5(c).. The requirenent that an affidavit be
filed concerning service by mail has been elinminated. Subdivision (f)
1s a clarification of 2 sentence in the first paragraph of Section 1243.5{c).
The term "address" refers to a single residentinl unit or place of business,
rather than to several such units or ﬁlaces that nmay happen t2 have the
same street or poat-office "address.” For example, each apartment is
rogarded as having a separate address although the entire apartment house

uay have a single street address.

-55-



g 1269,05

126,05 Deposit ard 2ossession 04 woilon of certaln delendants

126905, {a) If the property to be taken i dwelling com-  {inel ude@
talning not miore than two residentizl units and the dwelling or
one of ity units is occupied as 1z residenee by a defendant, and
if the plaintiff has not deposited probable just eompensation
in accordanes with Chapter 1 {commenemg with Section
126801}, sneh defendant muy move the court for an order

determining the aront of sauch compansatisn for the
gwallicg ond so much of *he lond anon which it is
congtruicied as way be recoired for its convenient
use and cccunation.

Wﬁ-—-\\
 delarniningethe ot~ of -sweh ~comprrsaonCThe motion
) shall be heard and determined in the same manner as a motion
& 7 nade to madiTy e exbstimeadenosit under Seetion 126802~ 1268,03,
{b} The court shall enter its order determining the probable
Just eompensation and authorizing the plaintiff to take DPOs-
sessioh of the property 30 duys after the date the plaintiff
deposits the determined amonnt in aevordance with Chapter
(eommencing with Seetion 1268.01). Tf the deposit is not
made within 20 days after the date of the order, the com-
pensation awarded in the proceeding to the moving party shall
draw legal interest from the 21st day after the date of the
order.

(¢} Tf the proceeding is ahandnned by the plaintiff, the
amount of such interest may be recovered as ecsts in the pro-
cceding in the manner provided for the recovery of other costs
and disbursements on abandeument. T, in the proeceeding, the
court or a jury verdict eventually determines the compensaiion
that would have been awarded to the moving party, then sueh
interest shall be computed on the amount of sueh award. If no
such determination is ever made, then sueh interest shall be
compuied on the aniount of probable just eompensation as de-
termined on ile motion. The moving party shall be entitled to
the full amount of such interest without offset for rents or
other ineome reerived by him or the value of his continoed

posesssion of the property. )
-{-uﬁ"[“ne filing of a mofion pursuant to this Scetion consti- A

tutes a waiver by operation of law, conditioned upon subse-
quent deposit by the plaintiff of the amonnt determined to be
probable fust esinpensation, of all elajms and defenses in favor
of the moving party exeept his claim for greater compensation.




§ 1269.05

Corment, Section 12(9.05 is new. Except as provided in this section,

the depositing of probable just compensation pursuant to Chapter 1 (commencing
with Section 1268,01) or the taking of possession pursuant to this chapter
is optional with the plaintiff, If a deposit is not made and possession

is not teken, a defendant is not entitled to be paid until 30 days after
finel judgment. Code of Civil Procedure Sections 1251 and 1268, If bonds
-must be issued and gold 4o pay the award, payment need not be made until

one year after final judgment, Code of Civil Procedure Section 1251,

This section ralies avail:ible to horesuners a vroecedure by

which prsbable just compensation may be determined, deposited and with-
drawn within a brief period after the beginning of the proceeding, For a
comparable provision applicable to all eminent domain proceedings, s;e

PENN, EMINENT DOMAIN CODE § 407(n).,  Although this sectign does nat!require
the plaintiff to deposit the amount determined, if no deposit is made
interest on the eventual award begins to accrue., If the proceeding is
abandoned or dismissed, the interest is computed on the amount determined
by the court to be probable just compensation. This section apart, interest
would not begin 5o acerue until entry of judgment. See Section 1255b{a).
Interest ceases on any ansunt denosited under this section upon the date

of the deposit, See Section 1255b{a)(2). -

Making of a deposit under this section entitles the plaintiff {o obtain
an srder for possession upon vacation of the property or withdrawal of the

deposit. See Section 1269.06.

The reference in subdivision (a) to the amount of land "required for
the convenient use and occupation" of the dwelling is taken from Section
1183.1 of the Code of Civil Procedure which deals with mechanic's liens.
The limitation precludes application of this section to land being taken
and owned in ccmmon with the dwelling, but unnecessary to the convenient

use of the dwelling. -58-



8 1260,06

1269,0€. Right of plzintiff to take possession glter vacaticn

o property or withdérswsl o deposit

126906, (a) If the plaintiff has deposited probable just
compensation parsuant to Chapter 1 (eommencing with Section

1'268.01?)‘ possession of the property or property interest for
which the deposit was made may be taken in aveordanee with
this sectinn at any time affer each of the defendants entitled to
possession :

(1) Vacates the property: or

(2) Withdraws any portion of the deposit.

{b) The plaimiiff may apply ex parte to the conrt for an
order for possession, The court shall authorize the plaintiff to
take possession of the property if the court determines that the

plaintiff has deposited probable just compensation pursuant to

Chapter 1 {commencing with Section 1268.01}{&1111 thal cach
of the defendants entitled to possession have:

(1} Vacated the property; or

(2) Withdrawn any pertion of the deposit.

{e} The order for possesston shall

{1) Recite that it has been made under this section,

{2} Deseribe the property and the estate or interest to be
aequired, which deseription may be by referenpe to the com-
plaint. _

(3} Btate the date after which plaintiff iy anthorized to take
possession of the property, Unless the plaintiff requests a later
date, such date shall be the earliest date on which the plaintiff
would be entifled to take possessiom of the property if serviee
were made under Beetion 126004 on the day the order is made.

- 50
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§ 1269.06
Carment. Section 1269.05 is new. Chapter 1 (commencing with Section
1258.01) permits the plaintifs > deposit —rsboble just corpensation whather or
not it shtains an order Ffor uossessisn. Ssctiosn 1269.05 requires the plaintiff

t3 deposgit probable just corpensation in certain cases to preclude the accrual

o>f interest. . )
This sectizsn makes applicable to withdrawal of o deposit made prior

to judgment the analogous rule that applies when a deposit made after

judgment is withdrawn., Cf, Poople v, Gutilerrez, 207 Cal. App.2d 759,

24 Cal, Rptr. 78L {1962). It als> permits the plaintiff to obtain
possession of the property after it has been vacated by all the persons
wh> are entitled t> possession., Service »f the order for possession

is required Dby Section 1269.,0k., The time limits for service of the
order for possession on the record owner and occupants are the same as

for an order far possession under Section 1269.01.

wO0-
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1260.C7o  Taking possession dows rot waive »i it of avpezl

126207, The plaintiit dees not abandan or waive the right
to appeal from the judmment in the procesding orfFeqiies
4 new trial by takinge possesion of the property pursuant to
this ehapter.

Cormente  Section 126,07 is the saze in subs*ance as former
Section 12h3.5(f). The lanpuage hzs been changed to preclude imnlied
walver of appesl or right to new trial by takirg possessisn purs.ant
tz any order obtasined under *hi chapter, including erdsrs under
Section 12€5.05, Under Ssctlon 1268407, the defendant also retzing
ais right to zopeal or to recuest a new irial upon the issue of esme
pensation even inough he withdrzws the deposit made by the plaintiff,

Aowever, such withdrawal does waive 211 clzims and deferses otber than

the clair to compensatione
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Title 7.l--Chnapter 3

1270.01 .

CroapTER 3. DErosiTs AN POSSESSION APTER JUDGMENT

Deposit after judgment

.

1970.01. {a) If the plaintiff is not in possession of the
property to be faken, the pleistiff may, at any time after
entry of judgment, deposit for the defendants the awount of
the judgment torether with the interest then due thereon, but
a deposit may not be made ander this secetion after the judg-
ment entered has been reversed, vaeated, or sef aside and no
other judgment has been entered.

(b} Upan making the depeasit, the plaindiif shall serve a notics
that the deposit hes Liew made on all of the other parties to the
proceeding determincd by the judgment to have an interest
in the money depesited thereon. Serviee of the notice shall be
made in the manner provided in Section 1270.03 Sor the servies
of an orier for possession. Service of an order for poessession
under Section 127003 is sufficient complianee with this sub-
division.



§ 1270.01

Comment,. This chapter relates to depssits that may be made and orders
far passesaion that may be obtained after entry of the "interlocutory
judgment” in condermation. The procedures of the caapter apply notwithstanding
the pendency of an appecl from the julgment or a motion to vacate or set
oside the judgment. However, after the "interlocutory judgment” has been
reversed,-vaeated, or set aside, deposit and possession procedures are
governed by Chapter 1 {commencing with Section 1268.01) and Chapter 2
{cormencing with Section 1269,01), rather than this chapter. See Sections

1268.01 and 1269.01. The chapter supersedes forrer

Szction 1254 and eliminates whaotever distinetion there may have been
between deposits made under Sectisn 1252 and Sectiosn 125%, Under this
chapter, there is but one uniform post-judement deposit procedure. As
to the distinction between the "judgment" and the "final judgment" in

eminent domain proceedings, sce Section 1264.7 and Bellflower City

Scuool Dist. v. Skaggs, 52 Col.2d 278, 339 P.24 £48 (1959).

Subdivision (a) is similar to> subdivision (a) of forwer
Section 1254, IHowever, the deposit required here is rerely
the amount of the judgment and occrued interest. The provision for an
additional sum t> secure payment >f further corpensation and costs is
contained in Ssetion 1270.04., TIn addition, the deposit may be made under
this section without regard t> an order for possession. This section thus
encompasses the deposit procedures of both Sections 1252 and 125k,
Subdivision (b) is new., In requiring that notice of the deposit be
glven, 1t parallels Section 1268,02 which requires that notice of a
pre~judmment deposit be sent to the parties haoving an interest in the
Property for which the deposit is made. Under Seetion 1254, the defendant
received notice that the deposit had been made anly when served with an

srder for possession. -63~
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1270,02, Order for wossession

1270020 If the Judemeni determines that the Paintiff is
entitled 1o take the praperty and the plaintif has made the
deposit provided in Section 1270.01, the court, upon ex parte
applieation of the plaintiff, chall authorize the plaintiff to
take possession of the property pending conclusion of the
litigation. The court’s ocdor shall state the date after which
the plaintiff iz autherized o tale possession of the property.
Unless the plaintiff reguets a later date, such date shuli be
10 days after the date the order is made.

Comment. Section 1270,02 restates the substance of a vortion

of subdivision (b) of former Seckion 125L.

S,
-



E 170,02

1270.03  Service of order

1270008 At least T daxs prior to the date possession is
to be takem, the plaingiff shall serve a copy of the order for
possession wpon the defendants and their attornevs, either per-
sonally or by mail, A single serviee upon or mailing to one of
several persons having a common business or residence address
is suffieient.

Comment, Section 1270.03 25 tas same in substanece as subdivision
{¢) of former Section 1254, #ith respect tc the last sentence, see the

Corment to Section 1269,0L.



§ 1279.Ck

1270.04Le Increase or decreass in aroumt of deposit

{27004, At any time after the plaintiff has made a depozit
upon the judgment pursusnt to this chapter, the court may,
upon motion of any defendant, order the plaintiff to deposit
such additional amwunt as the court deterinines to be nevessary
te secure payment of any forther compernsation, costs, or
interest that may be recovered in the proceeding. After the
making of such an order, the eonrt may, on rmotion of any
party, order ap iwerease or a decrcase in such additional
amoutat,



§ 1270.04

Comment. Section 1270.04 supersedes subdivisicn (d) of forrer
Section 125Lk, ¥or the parallel provision pernltting increase
or dscrease in a depesit made prior to entry of judgment, see Section
1268.03.

Decisions under Section 14 of Article I of the Califormia Constitution
and Code of Civil Procedure Section 1254 have held that, where the plaintift

has taken possession prior to judgment, and judgment is entered for an

amount in excess of the amount deposited, the defendant is entitled to have

the deposit increased to the amount of the judgment. See, G.H. D=acon Inv.

Co. v, Superior Court, 220 Cal, 392, 31 P.2d 372 (193%). That rule is

continued in existence, but the motion to obtain the increase i1s appropriately
made under Section 1268,03, rather than under this section.

The additional amount referred to in this section is the amount deter-
mined by the court to be necessary, in addition to the amount of the judgment,
to secure payment of any further compensation, costs, or interest that may

be recovered in the proceeding. See People v, Loop, 161 Cal. App.2d 466,

326 P,2d 90z {1958); City of Los Angeles v. Oliver, 110 Cal. App.
248, 204 Pac,’ 760 (1930). Deposit of the amount of the judgment itself
is required by Sections 1270.01 and 1270.02,

Code of Civil Procedure Section 1254 was construed to make the
smount, if any, to be deposited in addition to the judgment to be

discretionary with the trial court., Orange County Water Dist., v. Bennett,

156 Cal. App.2d 745, 320 P.2d 536 (1958). Thls construction is continued

under this secticn.

-67-



1270.05.

W thdrewal of depcsit

1270.058. {a) Subjoet to subdivision (), mny defendant for
whom an amouat has been deposited upon the judgment, or
any defendant determined by the judgment to be eniitled to
an gmonut deposited prior to entry of ihat judgment, is en-
titled to dewmand and reccive the anwonut to wlich he is emditled
under the judgment upan chitaining sn order from the eourt.
Upon application by such defeadant, the court shail erder that
such money be palt to bim upon his filing (1) a satisfaction of
the judgment or {2} a reccipt for the money and an abandon-
ment of all clabs and defonses exeept bis clain to greater
compensstion.

iby Upon objection to sueh withdrawal wade by auy party
to the proceeding, the court, in its diseretion, may require the
defendant to fle an wnderfiking in the maoner and apon the
conditions specified i Sections 1266800 and 1268.06 for with-
drawal of a deposic prior to pidenient. :

fe) Applieation For withdrawal after entry of judgment
shall be made nnder the provisions of Seetion 126804 if the
judgment has been reversed, vacated, or set aside and no other
Judemeut has been cutered. :



§ 1270.05
ormenc. Section 1270.5 is based on subdivision (f) of former

Section 1254, For the parallel aravisisns for wishdrawal of
a deposit prior to judgment, see Sections 1268.05 and 1268.05.

Decisions under Section 14 of Article I of the Californis Constitution
and Code of Civil Procedure Section 1254 held that, where a deposit was
made to obtain possession prior to judgment, the defendant was nonetheless
entitleﬂ to proceed undef the provisions of Sectlon 1254 after the entry

of judgment. People v. Dittmer, 193 Cal. App.2d 661, 14 Cal. Rptr. 560

{1961). See also People v. Neider, 55 Cal.2d 832, 361 P.2d 916 (1961)-

campére G.H, Deacon Inv, Co., v, Sugerior Court,1326 ugf. 392, 31 P.24

372 {1934) (practice before any provision existéd for withdrawal of a
deposit made before judgment), The language of tnis section has been
changed to incorporate this construction. The section alsoc has been
changed to permit the court to require security as a condition to with-
drawal in sppropriate cases.

Code of Civil Procedure Section 125h was construed to permit the
defendant to withdraw any emount paid into court upon the judgment,
‘whether or not the plaintiff applied for or obtained an order

for possessin.  pesple v. (uklerrez, 207 Col. ipn.2d 759,

€4 Cal, Botr. 761 {1962). That constructisn is continued in
effect, . Inferentially, Szction 1254 pernitted withdrawel omiy of the .
amount deposited upon the judgment and not the additional amount, if

any, deposited as security. See Pecple v. Loop, 161 Cal. App.2d L6,

326 P.2d 902 (1958). That construction also is continued in effect.
The reredy of a party entitled to an arount upon a judgment where
that ansunt has been withdrawn prior t5 judgment by another party is set

farth in Section 1268,08, ~69-
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§ 1270,06

1270.06, Revayment of amount of excess withdrawal

1270.06. Wlhen mouey is withdrawn pursnant to this ebap-

ter, any amount withdrawn by a person in exeess of the amnount

¢« towhich ke is entitled as finally determined in the proceeding

shall be paid without interest to the plaintiff or other party

eutitled thereto, and the court shall enter the judgment ac-
eordingly.

-

Conment, Section 1270.06 is the sams in substance as

subdivision {g) of former Section 125k.
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§ 1270.07

1270.,07. Taking possession does not waive right of avneal

127007, The plaintif does not abandon or waive the richt
to appeal from the judwmnent orjFequest 4 new trisl by deposit- |
ing the amount of the judgment or teking possession purspant
to this chapter.

Commente Scotion 1270.07 is the same in substance as subdivision

fe} of former Section 125h. Under Section 1270.05, the defendani may

al50 retain nis right to appeal or to request a new trial uoon the
issue of compensation only even though he withdraws the deposit, This
may be accomplished by filinz a receipt and waiver of all claims and

defenses except the ¢laie fo g:;reater compensation. Ci, People v,

Gotierrez, 207 Cal. App.2d 759, 2h Cal. Eptr. 781 {1962},

-T1-
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1270.08, Deposit in State Treascry unless otnerwise reguired

1270.08. Money deposited as provided in this chapter shall
be deposited in accordunce with Seetion 1268.10 and the provi-
sions of that section are applicable to the money so deposited.

Comrente Section 1270.08, which incorporztes by relerence,

4

SlLibe

Fy

Section 1268.10, supersedes the first thres sentences o

division {h) of formmer Section 125k.




.

.f\\

C . § 14425 (Covermmont {ode)

16025, Condernsation Deposits Fund

Sec. 16, Article 9 (commencing with Seetion 16425) is
added to Chapter 2 of Part 2 of Division 4 of Title 2 of the
Governmeut Code, to read ;

Article 9. Condemnation Depasits Pund

16425. The Condemnation Deposits Fund in the State
Treasury is continued in existence. The fund consists of all
meney deposited in the State Treasury under Title 7.1 {com-
mencing with Section 1268.01) of Part 3 of the Code of Civil
Procedure and alj interest earned or other inerement derived
from its iuvestment. The State Treasarpr shall receive all
such moneys, duly receipt for, and safely keep the same in the
fundy and for such dnty he is lisble upon his offieial bond.

Comrent. Sections 16L25-16427 restate the substance of a portion
of subdivisicn (h) and all of subdivisions (i) and {J) of former Section

125k,




A

16426,

§ 16426 (Government Code}

Investment of fund

16426. (a) Money in the Condemnation Deposits Fund may
be invested and reinvesied in any securities deseribed in See-
tion 16430 of the Government Code or deposited in banks a8
provided in Chapter 4 (commencing with Section 16500) of
Part 2 of Division 4 of Title 2 of the Government Code. '

(b} 'The Pooled Money Investment Board shall designate
at least once & month the amount of mpney availsble in the
fund for investment in securities or deppsit in bank secounts,
and the type of investment or deposit and shall so mtn-gla '
the investment or deposit program that funds will be avail-
able for the immediate paymeni of any eourt order or de-
eree. Tmmediately after snch designation the State Tressorer
shall invest or make deposits in bank acecunts in necordance
with the designations. For the purpeses of this snbdivision, a
written determination signed by e majority of the ‘membiers
of the Pooled Money Investment Board shall be deemed to be
the determination of the board. Members may authorize depn-
ties to act for them for the purpose of making determinations
under this section. :

Comment. See the Omrment to Section 18425,

- T
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& 16427 (Covernrient Code)

16427, Avportionment and disborsement of fund

16427. Interest earned and other increment derived from
investments or deposits made pursuant to this artiele, after
deposit of money in the State Tremsury, shail be deposited
in the Condemmation Deposits Fund. After first dedueting
therefrom expenses ineurrcd by the State Treagurer in taking
and making delivery of bonds or other securities under. this
article, the State Controller shall apportion as of June 30th
and Deeember 31at of each year the remainder of such inter-
est sarned or increment derived and deposited in the fand
dnring the six ealendar months ending with such dates. There
shall be apportioned and paid to each plaintiff having a de-
posit in the fund during the six-month period for whicth an
apporfionment is made, an amount directly proportionate to
the total depesits in the fund and the length of time such de-
posits remained therein. The State Treasurer shall pay out the
money deéposited by a plaintiff in suel manner and at snch
times as the conrt or a judge thereof may, by order or decree,
direct. ' T

Conment, See the Comment to Section 16425,
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8 38090 (Government Code)

Covernment. Code # 33090 (amended)

Sec. 17. Seotion 38090 of the Government Code is
amended to read : -

38094, Theﬁgh#%qeempeueaﬁoner;dmgesmat
mmammmmmmmmﬁm
dote is the measnre exnpenantion property eetaally
mmmm&mnwmmhm*
inriowdy affected: date of valwstion in procecdings wxider
this arkiclé shall be determined in aceordance with Ssction
12494 of the Code of Civil Procedure.. In cases in which
compensation is ascertained by referees sppointed purssant
to this ariicle, the date of the jiling of their report with the
eourt shall be deemed the date of irial for the purpose of de-
termining the date of valuation. :

Comment, This section of the Perk and Playground Act of 1509

5

a {Covernnent Code Secticqs 38000-38213) was enacted in 1913 (Stats,

I

1913, Che 2h6, p. 417, & 3). It has not been amended pravioasly to
ccnfom to the varions chanpes that have been madz over the years in
the fode of Civil Procedure. The sectlon is amended %o confc_mq, as
near zs may be, to thc Code ¢f Civil Procedure. See new Code of

Civil Procedure Section 1249a.

A
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8 38091 (Government Code}

Covernment Cods B 38091 {amended)

Skc. 18, Section 38091 of the (overnment Code is amended

to read:-

38091, Improvements placed wupon the property after
publication of the notice of passage of the ovdinance of in-
tembion the service of summons shall not be included in the
assessment of compensation or damajges.

Conrends This section of the Parks and Playprounds Act of 1509
(Governcent Code Sections 38000-38213) was enacted in 1513 (Stats. 1913,
Ch. 2h6, pe 117, 8 3} With respect to the construction of thié gection

and ralated sections, see City of Los Angeles v, Classell, 203 Cal. Lk,

262 Pace 108l (19%8). The section is amended tc conforn to Code of Civil
Procedure Section 1249.) which srovides that improvements placed upon tne

property after the service of summons sngll not be included in the assessmand

of compensation or damages,




g 1,203 (Strocts and Nighways Code

Stroets and Yighways Code 5 L203 {amendad}

Sme. 19. Section 4203 of the Streets and Highways Code
is amended to read :

4203. Ee*themweﬁas&emmg%hemmm
Propery to be aetrvally taken; and alse the basis of dumees
o preperty wot wet-l-}alh- iﬂ-ld*ﬁ bt andaviensty afeetod; in a-H
eoses where sueh datases ave allowed by the peovisions of
%hi&p&rt—]%h@m%f—&mtaﬂetﬂ%e&e&méﬁm&a
aob made within one yeas wlter the dote of the iseuanee of the
wunpRens i the action; the siehd o compensation abd dam-
aren shadl be dectsed to luvve peerned 6t the date of the hear-
ing of the metien to pet the eetion for teial and the astunl
mﬁe&&%m%%&emémaﬁ&%ﬁe
basis of demames:

The date of voluation in proceedings wnder Chapters 7
feommencing with Scclinn 4183) through 10 (commencing
with Rection 4255) of this purt shall be determined in ac-
cordance with Section 124%a of the Code of Civil Procedure,
In caser tn which compensafion is ascertoimed by reforees
eppointed pursvant to this chapier, the date of the filing of
thetr report with the eourt shall be deemed the Jdaie of trial
for the purpose of defermining the dofe of veluation.

Cxmment .

This section of the Zlrcet Upening Act of 1903

{Streets and Hishways Code 3actions (000-5ih3) derives from an

enactment of 1909 {S:ais. 1903, Ch. w05, o, 1038, § 5). The

sectian is Lniended Lo accord, a$ near as may be, with proviscions

of Code of Civil Procodure Section 18id Lhat

valuation for condarmalisg o

.

speeily the date of

proceedizge renerally.  See fity of Los

Ay ee o - N T - e - ~ A T -
Anseles -+, ulj..er. i0E Cal. fpn. 099, 203 Pae. 2G4 (1989); City of

., Los Angeles v, Murrisz,  7h Csl. Avp. 573, 241 Pac. 40 (1925).

section ig amended oo zccord with Code of Civil Procpdure Section

124gn,

~78~

The



§ Lool (Streets and Highways Code)

Streets and Highways Code § L204 (amended)

Suc. 20. Section 4204 of the Streets and Ifighways
Code is amended to read :

4204. No improvements placed upon the property pre-
posed to be talen; subsequent to the date ot whiek the riehs
te eompennation and dameses has seermeds service of sum-
mons shall be included in the assessment of compensation or
damages.

Camsent, This section of the Streel Opening Act of 1903 (Streets
and Highways Code Sections 1000-4443) is arended %o conform to Code of
Civil Procedure Section 1249.1 which provides that improvements placed

upon the property afier the service of surmons  shall not be included in

the assessment of cumpensation or damages,
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REEEEER ERNERERERESS

Bencte Constitutionagl 4 No. ._.—A resolulion to
. prapose to the f th State of Califormia an amend-
. ment to the O of huﬂa,bymcndmgﬂeam
14 of Artiele J thmof, slating io emnunt damm

Re:obvod by the Senade, the A mb!g eoncurring, That the
Legislatnre of the State of Culifornis at its 1967 Regular
SBesgion commencing on the 2nd day of Januvary, 1967, two-
thirds of the members elected to each of the two houses of the
Legislature voting therefor, he eby proposes to the people of
the State of California that the Constitution of the mt.e be
amended by amending Secticn 4 of Artiele I thereof, to

«and-fdy of this seclion:

{1) Private property shall pot be taken or damaged for
public use without just compensation baving firet been made
to, or peid inte eourt for, the owner; and ae thb-ot'-zw&y o

lands to be used for reserveis purpescs shali be appropristed
10 +he use of any eorporetion; ¢xeept 8 Mmunicipal eorparation
oF & eonity or the Binte or mitropelitun watew disteiet; mu-
nicipal siility distriet; monie WMM&
rigation; lovee; reclamation or waler consuryniion dighriel; o
sipilae public eorpesation wniil £l componsation therefor
be first mede in Money o apeonk end paid inte vourd fon
proposed by pach corporation eompennntion akall be
ascestained by a Jury; vuless & jury be waived; as in ether
sivil sames i & eourt of reoord; 68 shall he preseribed by fow:
hy#he#tmar&emn_tﬂ'; Fmie@&leerpuum;ﬂ
mebropelitin wates district; munieipel utility disriot; munie.
ammmumw&e ;
the afercoaid Stnte or munnieip &muw&em
_mamm smmadiote posseasion
and use of any wight of wey o héahbama&ium
. woip prirpopey; reqived for & B mmmmm
of or an eanement therefor b | S upen fiest commencing
eminent domein proveedings sccprding to law i & court of eom-
-1‘ J

8rc. 14. (6) Ezcepl as provided in subdivisions (b}




1 petent juriediction and thercapon giving sueh in the

2 way of meney depesited ag the cowmd in guch pro-

3 aeﬁmmmﬁméagwdimmdinwebaﬁmﬂthe

4 ecourt may delcrmine to be reasonsbly odequate o sccare 1o

5 the owner of the Property scughs to bp taken immediate pay-

6 =monk of eomrpenaption for sach taking end damage

7 ineident sherete; including damages sustained by of an

8 adjudieation that ihere I8 no nHecemity for .-.‘:.-;_;

9 oxbw 8o guon ea the same onh be assertained a R 40 lnwe

10 %Mm&gmmﬁwmm g emsiment

11. demain proscedings; after sneh astise {0 the ¢ -pu-ﬁeaap

12 &e%mymmmmoﬁ aoea!ityse

n-nmeé ]
14 ﬂhdwm&rn run

15 wteam o» slovivie power for i uhﬂm s shadl

16 be decmed o taling for o mﬂau? ,&-m,-

17 compiiny oF cerporetion iels andes

18 lew of , m&tn&m thererpon

19 and therely besome o coRURAN SETTian: i
2% {2) Bubject to the provisions of Section 330 of | Arlicle X1I, y ]

T 81 jusé compensaiion Mbemmdmumrtofrmrdmm
- 22 ofher ciil -cases ond, unless @ jury s waived, thall be do-
23 termmadbya;uw

. “"w
24 ' i
25 &WWW ’-m
26 m«m% " . Proposed addition
21 m;wmw o S0Ugh S0 M e |in deleted

3
84 hmmuﬁm&»w‘m <
36 the Legisiziure may spesify and ify the endities or per-
86 20ms by whigh, the pudlic purposes for whick, and the manner
37 in and the Hime ai which, posssmnafmpm y
a8 ﬂ'f‘u intorest may be taken following commenceme
wpend domain prooeedeng and prior to ﬁmll ]
W )Before possession of any properiy or p
81 lerrat i laken in an eminent domain VRg, fu
42 satwn shnll be made to the owner or ‘the pzm Y :
- _;, Bt amonnt of money aevbe-od /
penmlmfabsmadcforths
45 property interest and any damage incidend to th On mo‘td.on of any party having
48 money so deposited shall be available immediately an interest in the property
47 son or persons the court determines to be enhille the court in which the oroe.
48 moy be withdrawn in accordance with such pro A N pro
49 upon tuch seourity os the Legislaiure may predoride. . ogeding is pending shall
S ‘ detemine or redstermine the
sbable juat ocopensation and shall require

t as a2 conditlon to the taking or
ssion by the plaintiff, /

 ;
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Comuent. The effect of this amendmeht is as follows:

Subdivision (a). The amendment makesino change in existing

constitutional law respecting “public use,T

condemnation proceedings,” "date of valuation," or the -general ré(iuirement

|
that property not be taken or damaged unti campensation is made to or ﬁaid

into court for the owner. BSee Peyple v. C

§ 1k

"just compensation,""inverse

alier, 52 Cal.2d 299, 340 P.24

598 (1959),and City and County of San Frand

isco. v. Ross, 4k Cal.2d 52, 279

P.2d 529 (1955)(public use); Metropolitan

eter Dist., v. Adams, 16 Cal.2a

676, 107 P.2d 618 {1940), and Sacramento ete

. R.H, Co. v. Heilbron, 156

Cal. 408, 104 Pac. 979 (1909)(just compensation); Bauer v, Ventirs County,
45 Cal.2d 276, 289 P.2d 1 (1955), and Bose ¥. Btate of Califsrnia, 19 Cal.2d

713, 123 f.24 505 {1542} {dnvarss rrindemnati
Superiocr Court, 151 Cal. 271, 90 Pae. 706 {

12 Cal. 500 (1859)(pre-payment or deposit}.

prescribe the date of valuation for propert

proceedings, nor to restrict the Legislature in fixing such date at any point

of the proceedings. See (ity of Pasadens ¥. Porter, 201 Cel. 381, 257 Pac.

jon nranesdings): Heilbron v.

1907}, and McCauley ¥, Weller,

¥y taken by eminent domain

Section 14 has been hald not to

526 (1927)}; Tehama County V. 'Brian,' 66 Cal.

Los Angeles v, Oliver, 102 Cal. App. 299, 2

even in those cases in which the condemnor

83 Pac. 298 (1923). This 18 so
takes possession of the property

57, 8 Pac. 673 (1885); City of

v, Tower, 90 Cal. App.2d

prior to judgment. BSee City of Los Angelesg

869, 20k P.2d 395 (1949). This amezdment makes no change in these principles.

The second paragraph of this subdivisi
-construction of the deleted language requir
ascertained by a jury, unless a jury be wal

a court of record, as shall be prescribed b

ved, as in other civil cases in

on states the established judicial

ing that "compensation shall be

y law,” See City of Los Angeles




§ 14
¥ Zeller, 176 Cal. 194, 167 Pac, 8U49 (1917), With respect to the
requirement that the power of eminent domein be exercised through judicial

proceedings, see Wilcox v. Engebretsen, 160 Cal, 288, 116 Pac. 750 (1911);

and Weber v. Board of Suprs. Sonte Clara Cp., 59 Cal. 265 (1881). Regarding

the assurance of trial by jury in condemnation and inverse condemnation

proceedings, see Vallejo etc. ReBs €2, v. Reed Orchard Oo., 169 Cal. 545,
147 Pac. 238 (1915), and Highlend Realty Col v. San Refae’, %6 Cal.2a 669,
298 p.,2d 15 (1956).

The purpose of meking the sedond paragraph "subject to the provisions
of Section 23a of Article XII" is to prevelt any implication that Section
23a is superseded by the readoption of this section; Section 23a. empowers
the Legislature to authorize the Public Utilities Comiission to determine

the compensation to be made in takings of

ublic utility property. Section
23 is limited in application to property that is alveady devoted to a public

ssion, 212 Cal. 691, 300 Pac.

vse, BSee §,H, Chise Lutber Co: v. .RJ_I}.
12 (1931). The procedure for deterﬁining ust compensation edopted pursuant
to Section 23a (see Public Uiilities Code Sections 1401-1421) is not
exclusive and is en alternative to proceedings under Title 7 (commencing
with Section 1237) of Part 3 of the Code o)( Civil Procedure. Further;

in cases in which compensation is determined by the Public Btilities
Commission; the procedures of the Code of Civil Procedure other thaii those
for assessing compensation are availabie to the parties; Seé CitiZén's

Utilities Go: v. Supstior Court, 59 Cal.ed 805; 31 Cal. Rptr: 316; 382 P.2a

356 (1963). This amendment mskes no change in these rules.

he




§ 14

_Su'bdi'\-risionr (b). This subdivision is nev. I‘b-‘:replsces the
forner sutilorizstion for the taking dfi "immediate possession" in
certalin cases end removes any doub;#hethei- the I.egisls:tﬁrs nay
authorize posseselon prior to Judgmeﬂt in cases other than those
provided for 'I:-:,' the amendments of 1918 (righi:s-of-wsy) and 1§3¢

(resemirs) See Steinhart v. &rpetior Cotirt, 137 Cal. 575 , 70

. 629 (1902). Compare Spring Valiey water Works v. Minkhme,

95 Cal. 220, 30 Pac. 218 (1892); Heilbron v. queridr uouft, 151

cal. 271, 90 Pac. 706 (1907).  See also Maylor, Possession Pribr

to Final Judgment in California conaémmtion Practice; 7 SANTA

cmm mwm 37, 56-74 (1966).

Bubdiviait:‘h (c) This subdivision mkes explicit the requirement

that, before possession or use of prqperty 18 tsken, there be a deposit
of the probable amount of compeneatidn that evenmtually w11l be avanded
in the proceeding. The subdivision d1so adds a requifement, not
heretofore in'q;osed by this section, thst the funds be avs.ils‘ble to

the property owner, rather than mereiy be: deposited as security. The
subdivision thus accords with decisiéns of -the Calitornia Supreme

Court holding that, before property 1s taken, compensation mast be

paid into court for the owner. See gteinbart v, Supsrior Court, 137
cal. 575, T0 Pac. 629 (1902). The s&bﬁiﬁaion contemplates that the
amount to be deposited may be determined initidlly by the plaintiff,
but that such amount shall be subject to determination or redetermination

by the court on motion of any interedted party.




Lenguage delsted.

of this section, this amendment eliminated

tion" of property in certain cases, "unti.'lju,

§ 14

~In'deleting the second portion of the fifst sentence

language prohibiting "appfopria—

full capensation therefor be

first made in money or ascertained and pdid into court for the owner,"

This language adds nothing to the meaning bf subdiviﬁion (a)(l} See

Steinhart v, Superisr Court, 137 Cal. 575,

70 Pac. 629 (1902)

A more

explicit requiremént is imposed’ by new subdivismn ! c)

Also deleted is the languege ‘requiring that s in certain cases,

compensation be made "irrespective of any benefits from any mrwement

proposed.” This requirement respecting the offsetting benefits has been

held inoperstive because of its conflict vith the equal protection clause

of the Fourteenth Amendment to the Constitution of the United States. See

Beveridge v. Lewis,
31 Cal. App.2d 219, 87 P.2d T34 (1939).

137 Cal. 619, 70 Pac.

amendment clarifies the power of the Legis
of benefits in eminent <domain proceedings.!

1083 (1902); People v. McReymolds,
deleting the langusge, this
ture to deal with the offsetting

The subject is now governed

by Section 1248 6f the Code of Civil Procedure.,

‘The proviso to the first sentence of this ‘section, and the next

following sentence, dealing with “irmedint

passessi:m" in richt sf wey

‘and reservolr ceses are superseded by sublivisions (b) a.nd (c).

In deleting tue lest sentence of this

aectlon, this amendment eliminates

the provision that, in effect; property may be ;taken by ,eminent dnma.in for

certain logging or lumbering railrosds, and
the taker a common :carrier, This provision

congtrued or. applied by the California appe

| purposes mentloned in the sentence are auth

Code of Civil Proceduye.and Section 1001 of

| that such taking constitutes

s added ip 1911, has néver been
ellate courts. Tatings foi- the
orized by Section 1238 of the

thz c:.vil C’oda. The po:_-t:lan

~B-
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of the sentence making the taker a common carr:l.er is merely an instance of\

‘ _ i _ _‘
a broader proposition inherent in the nature of the power of eminent domain.

See Traber.v. Railroad Commiseion, 183 Call. 30k, 191 Pac. 366 (1920);
| |

Western Canal.Co. v. Railread Commission, 216 Cal. 639, 15 P.2d 853 (193).

Deletion of the sentence iz intended to ol
exist.ihg law.

1fy, rather than  change,




36 . Es{pi:wﬂt Domain Code

ARTICLE VI
Just Compensation and Measure of Damages

Section 601. Jast Compensation.—The condemnee shall be
entitled to just compensation for the taking, injury or destruc-
tion of his property, determined as set forth in this article.

‘Comment;

This section ia derived from the Pennsylvania Constitution, Artiele I,
10, and Artele XVI, §8, and indicates thal just compensation is defined
and is to be: determmed aa set forth in this article,

Section 602. Measure of Damages.~Just compensation shall
eonsist of the diflerence between the fair market value of the
condemnee’s entire property interest immediately before the con-
demnation and as unaffected thereby and the fair market value
of his property interest remaining immediately after such con-
demnation and as affected thereby, and such other damages as
are provided in this article,

In case of the condemnation of property in connection with
any urban development or redevelopment project, which prop-
erty ia damaged by subsidence due to failure of surfuce support
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vesulting from the existence of mine tunnels or passageways
ui:der the said property, or by reason of fires occurring in said
mine tunnelg or passageways or of burning coal refuse banks
the damage resulting from such subsidence or onderground
fires or burning coal refuse banks shall be excluded in deter-
mining the fair market value of the condemnee’s entire property
interest therein immediately before the condemnation.

Commeng:

This section sets forth what damages the condetnniee is entitled to when
his property ia vondemned. The first pararraph of this section codifies exiat-
ing cnse law by adopting tho “before and oftor rule,” which is firmly en-
trenched in the law, Brows v, Commoniveaith, 309 Pa. 156 (1960), and adds
other items of dwmages oa provided in Sections 608, 605, 610, 611, 612, 613
and G14. .

Section 603. Fair Market Value.—Fair market value shall be
the price which would be agreed to by a willing and informed
seller and buyer, taking into consideration, but not limited to,
the following factery:

(1) The present usa of the property and its value for such use.

{2) The highest and best reasonably available use of the prop-
erty and its value for such use.

(3) The machinery, eqguipment and fixtures forming part of
the real estate taken,

(4) ‘Other facters as to which evidence may be offered as
provided by Article VIL

Comment:

This scction is intended to enlarge the traditional definition of fair
market value 10 conform t¢ wmodern sppraisal theory and practice, which
differentintes between market price, which is the price actually paid for
& property under conditions sxisting ot a certain date regardless of pres-
sures, motives or intelligence, and market value, which is what & property
is actually worth, a theoretieal figure whick aasumes a market among logi-
cal buyers under ideal ronditiona
' This section contemplates first 5 “willing”" selier and buyer., This mexns
that neither is under almormal pressure or compulsion, and both have a
reasonable time within whiech 0 sot.

Becondly, it contemplates an “informed” seller and buyer, which means
that both are in possession of ali the facts heceansry to make an inteiligent
Judgment.
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Clause (1) will permit conzideration of any special value the property
may have for its existing use, including fmprovements uniquely relnbed to
that use and, in conjunction with the provisions of Section T05(2) div), winl
provide for proper valuation of special use properties, such as churches,
which have no normal market, beeause It presupposes a buysr who would
purchase it for its existing use.

Clnuss {2) permits the traditional consideration of the proparty’s valoe
for the highest and best use to which it ls adapted and cupable of being
ussd, provided such use ia reasonably avajlable. If it in claimed that the
property is mors valuable for & wse other than its exfsting use, it should
be shown that such use is reasonably avsilable after considering the exiat.
ing improvements, the demand in the market, the supply of competitive
property for such use, the soning and all other reasonably pertinent factors,
Existing zoning would ordinarily be controlling, but evidence may be given
of p sufficient probability of a change in zoning as to be reflected in market
prices of similarly zoned properties. See Snyder v. Commonwenlth, 412 Pa,
18 (1903).

Clanse (3) is in sécord with existing law since it mssumes that the
machinery, equipment and fixturea are part of the real property taken. See
" Diamond Mills Emory Co. v. Philadelphia, 8 Dist. R. 30 (1898), and alse
Philedelphia & Reading Railrond Co, v. Getz, 113 Pa. 214 (188¢).

Clause (4) was ineluded in order to make it elear that in ascertaining
fair market value, &l matters which may properly be introduced into evi-
dence as provided in Article VII of this act may be considered.

It is mot intended by this section to repeal statutes providing for the
consideration of additional factors or criteria. See, for example, Second
Clasa County Port Authority Aet, 1968, Aprit 6, P. L. (2956) 1414, as
amended (55 P. S, $551 ot seq.). .

Section 604. Effect of Imminence of Condemnation.—Any

. change in the fair market value prior to the date of condemna-

tion which the condemnor or condemnee establishes was sub-

stantia}lly due to the general knowledge of the imminence of con-

demnation, other than that due to physica! deterioration of the

Property within the reasonable control of the condemnee, shall
be disrcgarded in determining fair market value. -

Cemment: .

This section is new. Although it has no counterpart in existing law,
the langunge of this section ia based on the Iaoguage in Olwor & Frenck,
Ine. 3. Commonwealth, 390 Pa. 266 (1960), at page 272, where the court
used the phrase “general knowladge of the imminence of . . . condemna-
tion. . . .* In many cases, condemnees suffer an economic loas becnuse of
AR announesment of the proposed condemnation by the condemnor prior to
the nctual condamnation, Where such announcement is made and pudbliclzed,
which may be several years before the actual condemnntion, the tenants of
the condemnee move out o fail to renew their lenses and new tenants can.
not be obtained beeavw: of the proposed condemnstion, Under these condi-
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tiona, the property which is to be condemned is economically deteriorated
through ne foult of the owner.condemnee, and as a conaequence, pt the
time of actual condemnntion, the amount of demasmes may be affected to the
detriment of the innocent condemnec becsnse of inck of tennnts or becnuse
the condemnee waa forced to rent at lower rertals for short torms. This -
scction permits the condemnee to show these eco Jontie circumstrpees in ordor
to prove what hia damages nctually are at the iate of taking, On the othoer
hand, in mony cases an announcement of the | roposed condemuation cayunes
an inflagion of property vulues and as 8 resul: the condemnor maoy have to
pay more for the condemned property, The -ondemnor may show thia in-
cresse in the value of the condemned proper’y. Any decline or ineresse in
the fair market value caused by the general ' nowledge of the imminence of
the condemmation is to be disregarded, -

Physieal deterioration of the property \-hich may oecur hecsuse of the
imminence of the copdemnation is also to e disregorded in determining
faiv market valuo if the eondemnce has 1 :ted reasonably in raaintsining
and protecting his proparty.



